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ABSTRACT

The United Nations Convention on the Rights of a Child 1989 has endowed children with the
right to express their views in all matters that affect them. According to the Committee on the
Rights of a Child this right extends to decisions that are made within the family environment.
In keeping with its obligation under the Convention on the Rights of a Child, South Africa
enacted section 31(1)(a) and (b) of the Children’s Act 38 of 2005 which deals exclusively
with the child’s right to be heard within the family environment. Research has shown the
importance and benefit of implementing the child’s right to be heard within the family
environment. This dissertation provides an analysis of South Africa’s implementation of the
child’s right to be heard within the family environment. The analysis is done in light of the
relevant international and foreign law, and from this recommendations are drawn as to how

South Africa can improve its implementation of the right.
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CHAPTER ONE
INTRODUCTION

1.1 Research background & motivation

“Where, after all, do universal human rights begin? In small places, close to home — so close
and so small they cannot be seen on any maps of the world. Yet they are the world of the
individual person; ... Such are the places where every man, woman and child seeks equal
justice, equal opportunity, equal dignity without discrimination. Unless these rights have
meaning there, they have little meaning anywhere. Without concerned citizen action to

uphold them close to home, we shall look in vain for progress in the larger world.”

Historically children were viewed as passive individuals worthy of protection, whose views
and wishes were not worthy of respect or consideration.? Children have been expected to be
‘seen and not heard.”® The voices of children have been habitually ignored in our adult-
centric society. However, this approach to childhood was radically challenged through the
adoption of the United Nations Convention on the Rights of a Child 1989 (hereafter ‘CRC’),
and in particular article 12 of the CRC. Article 12 of the CRC provides the child with the
right to be heard in all matters affecting them. This right has been recognised as one of the
four fundamental rights of the CRC, and it therefore has to be considered in the
implementation of all other rights.* Providing a child with the right to be heard gives
recognition to their human dignity, enabling them to participate in decisions affecting their
lives.> The right furthermore enables children to enforce other rights, speak out against rights

violation and abuse.t

! *Human rights for all — quotation’ available at
http://www.un.org/en/globalissues/briefingpapers/humanrights/quotes.shtml accessed on 14 November 2015;
“Teaching human rights — practical activities for primary and secondary school’ United Nations available at
http://www.ohchr.org/Documents/Publications/ABCChapterlen.pdf accessed on 05 December 2015, 10.

2 L Krappmann ‘The weight of the child’s view (Article 12 of the Convention on the Rights of the Child)’
(2010) 18 International Journal of Children's Rights 502.

3 G Lansdown “Every child has the right to be heard — a resource guide on the UN Committee on the Rights of
the Child General Comment No.12’ (2011) Save the Children UK — London available at
http://www.unicef.org/french/adolescence/files/Every_Childs_Right_to_be_Heard.pdf accessed on 14 November
2015, 81.

4 UN Committee on the Rights of the Child General Comment No. 12 (2009): The right of the child to be heard
available at http://www2.ohchr.org/english/bodies/crc/docs/AdvanceVersions/CRC-C-GC-12.pdf accessed on 14
November 2015, para 2.

5 Note 3 above, vi; Note 2 above.

6 Note 3 above, 7 - 8.



Therefore, the incorporation of the child’s right to be heard in the CRC was a significant step
in securing the rights of the child and respecting the child’s dignity. The right extends to all
aspects of a child’s life including decisions made within the family environment.” This is
significant as the realisation of all human rights should begin within the home.? Furthermore
it has been suggested that child participation within the home promotes the development of
the child, improves family relations, develops the child’s socialisation skills and protects the
child from abuse.® However many children do not experience a style of parenting which
encourages their participation, and are instead expected to be quiet, obedient and accepting of

parental authority.

Despite tradition and conservative views, South Africa ratified the CRC on 16 June 1995.11
The CRC has directed state parties to take “legislative and other measures™*? to implement
the rights contained in the CRC. In keeping with this, South Africa enacted section 10 of the
South African Children’s Act®®, which is very similar to article 12 of the CRC.* South Africa
has also enacted section 31(1)(b) of the Children’s Act 38 of 2005 which deals specifically

with a child’s right to be heard within the family environment.*®

The adoption of the provision has triggered much research concerning the right to be heard or
participate (as it is sometimes referred). Researchers have examined and analysed the benefits
associated with the right to be heard.'® The right, being one that challenges traditional mind-
sets has been met with scepticism and opposition.!” There have been a number of parental
concerns regarding implementing the right of the child to be heard within the family
environment. Firstly implementing the right may burden children with unnecessary

responsibility or information.'® Further that listening to the views of a child is a time

" Note 4 above, para 90 — 96.

8 Note 1 above.

° Note 3 above.

10 1bid.

1 *South Africa’s periodic country report on the United Nations Convention on the Rights of the Child’
available at http://www.unicef.org/southafrica/SAF_resources_uncrcreport16.pdf accessed on 07 December
2015, 8.

2 United Nations Convention on the Rights of a Child 1989, article 4.

13 38 of 2005.

14 This will be discussed in more detail in chapter 3 below — where is the reference? This is not a reference.
15 Children’s Act 38 of 2005, section 31(1)(b).

16 Note 3 above, 5 - 10.

17 E Sutherland ‘Listening to the child’s voice in the family setting: from aspiration to reality’ (2014) 26(2)
Child and family law quarterly 157 — 162; Note 3 above, 12.

18 Note 2 above, 82.



consuming exercise for a parent.’® There is a concern that children may make the wrong
decision, which could make them unhappy or expose them to danger.?’ Parents have
expressed apprehension about the consequences of children challenging existing norms and
practices.?! Lastly there has been a concern that children who have their say will expect to
have their way.?? These concerns have been addressed in literature, and were discovered to be
largely unfounded.?® A fair amount of literature has evolved concerning the meaning and
implementation of article 12 in a general sense.?* There has also been particular focus on the
child’s right to be heard in any judicial and administrative proceedings,?® public and
intuitional settings.?® However child participation in the family environment has received
little consideration. Moses, in an article dealing with an overview of child participation
within South Africa, mentioned child participation in the family in passing, while the rest of
the article focused on child participation in public and institutional settings.?” The research
pertaining to a child’s right to be heard within the family is minimal.?® Furthermore very few
nations have implemented the child’s right to be heard within the family into their domestic

law. 2° In 2007, UNICEF Innocenti Research Centre expressed that it was ‘rare’ to find laws

19 1bid.

20 1bid.

21 1bid.

22 1bid.

28 1hid.

24 Note 2 above, 501-513; Note 3 above; ; ‘Fact sheet on child participation’ available at
http://www.unicef.org/crc/files/Right-to-Participation.pdf accessed on 14 November 2015; P Ward ‘Reinforcing
child participation — the civil society forum on the African Charter on the Rights and Welfare of the Child’
(2012) Save the children Sweden available at
http://www.mutengo.co.za/docs/Reinforcing%20Child%20Participation%20CSO%20FORUM.pdf accessed on
14 November 2015,11.

25 D O’Donnell “The right of children to be heard: children’s right to have their views taken into account and to
participate in legal and administrative proceedings’ (2009) UNICEF Innocenti Research Centre available at
http://www.unicef-irc.org/publications/pdf/iwp_2009_04.pdf accessed on 14 November 2015; N Taylor...et al.
‘Respecting children’s participation in family law proceedings’ (2005) 15 International Journal on Children’s
Rights 61 — 82; J Sloth-Nielson ‘Realising children’s rights to legal representation and to be heard in judicial
proceedings: an update’ (2008) 24 South African Journal of Human Rights 495 — 524; M Mahlobogwane
‘Determining the best interest of the child in custody battles: should a child’s voice be considered?’ (2010)
Obiter 232 — 246.

%6 M Couzens “Exploring public participation as a vehicle for child participation in governance: A view from
South Africa’ (2012) 20 International Journal of Children’s Rights 674 — 704; R Hinton...et al. ‘Children and
young people’s participation in public decision making’ (2008) 16 International Journal of Children’s Rights
281 - 284; R Hinton “Children’s participation and good governance: limitations of theoretical literature’ (2008)
16 International Journal of Children’s Rights 285 — 300; S Moses ‘Children and participation in South Africa:
an overview’ (2008) 16 International Journal of Children’s Rights 327 — 342; E Tisdal...et al. ‘Reflecting on
children and young people’s participation in the UK’ (2008) 16 International Journal of Children’s Rights 343 —
354,

27'S Moses ‘Children and participation in South Africa: an overview’ (2008) 16 International Journal of
Children’s Rights 328.

28 Note 17 above, 154.

29 1bid, 164.



that expressly provided for the child’s right to be heard within the family.3® According to
Sutherland, the countries that have implemented this right into their domestic law include:
Czech Republic, Romania, Scotland, China, Finland, Germany, Hungary, Norway, Portugal,
Sweden, Russia and South Africa.3 Therefore there is a gap in the research relating to the
implementation of the child’s right to be heard within the family environment. It is important
to ensure that the right is implemented effectively as decisions made within the family have a
significant impact in the life of a child. In this light it is necessary to research how this right is
being protected in South Africa, the effectiveness of this protection, and whether any
improvements can be made to the implementation and monitoring of the right. Children’s
right to be heard in “judicial and administrative proceedings”? will not form part of this

study.

1.2  Theoretical framework

This research will consider and analyse the child’s right to be heard within the family
environment as implemented by section 31 of the Children’s Act 38 of 2005. This right will
be considered in light of the international legal framework of article 12 of the Convention on
the Rights of a Child 1989. The meaning of article 12 being limited to a child’s right to be

heard within the family environment as provided for in General Comment No. 12.

1.3 Research goals

The aim of the research is to analyse critically the South African legal framework which
protects the right of the child to be heard in decisions concerning the child within the family,
in light of the relevant international and foreign comparative materials, with a view of

providing recommendations for improving the implementation of that legal framework.

This will be achieved through assessing the protection of the right to be heard within the
family environment in South African law, in light of relevant international instruments. The
research will assess the challenges in the implementation of the existing legal frameworks,
and make recommendations based on relevant international materials and the experiences

with the implementation of this right in selected foreign jurisdictions.

30 ‘Law reform & implementation of the Convention on the Rights of Child’ (2007) available at
http://www.unicef-irc.org/publications/pdf/law_reform_crc_imp.pdf accessed on 20 September 2015, 30.
31 Note 23 above, 164.

32 Note 12 above, article 12(2).



1.4 Research questions:

The following research questions will be addressed in the research:

1.4.1 What does international law require in respect of children’s right to be heard in
decisions within the family environment?

1.4.2 What does the Children’s Act 38 of 2005 require with regards to children’s right to be
heard in decisions within the family environment?

1.4.3 What are the implementation mechanisms contained in the Children’s Act in terms of
this right?

1.4.4 What are the potential weaknesses of these mechanisms?

1.4.5 What can South Africa learn from Scotland and Botswana in implementing the right

of a child to be heard within the family environment?

1.5 Methodology

This is a literature based research. The primary sources of this research comprised of law
(international; foreign and national legislation), international conventions and cases
(international; foreign and national). The secondary sources comprised of books, journal

articles and electronic sources.

1.6 Structure of research

This dissertation consists of five chapters. The current chapter is the introductory chapter,
aimed at introducing the topic and placing the topic in its context. Chapter Two describes and
analyses the benefits, concerns and challenges of implementing the child’s right to be heard
within the family environment. Thereafter the research moves onto a description and analysis
of the international and national law pertaining to the child’s right to be heard within the
family. The fourth chapter consists of a comparative analysis of the child’s right to be heard
within the family as found in Botswana and Scotland. From the analysis lessons are drawn
from these jurisdictions as to what South Africa can learn and improve on. The final chapter
concludes with a summary of the topics discussed and draw conclusions on how South Africa
can improve its implementation of the child’s right to be heard within the family

environment.



CHAPTER 2

UNDERSTANDING BENEFITS, CONCERNS AND CHALLENGES OF
IMPLEMENTING THE CHILD’S RIGHT TO BE HEARD WITHIN THE
FAMILY ENVIRONMENT

2.1 Introduction

The concept of the child’s right to be heard is embodied in article 12 of the CRC and article 7
of the African Charter on the Rights and Welfare of the Child 1990 (hereafter ACRWC).*
The Committee on the Rights of a Child “has identified article 12 as one of the four®* general
principles of the Convention”.3® The UN Committee on the Rights of the Child has expressed
that article 12 should be considered in the “implementation of all other rights”.%® The
application of the child’s right to be heard is very broad, as it “is applicable to all areas of a
child’s life”3" including both public and private spheres.*® Decisions that are made within the
family certainly have the potential to affect the child and therefore fall within the ambit of the
child’s right to be heard as provided for in the international instruments.3® Extensive literature
has been written on the child’s right to be heard in other areas such as in judicial and

administrative decisions or public forums.*° However the child’s right to be heard within the

33 Both articles will be discussed in great detail in chapter 3 below.

34 The other fundamental principles being the right to non-discrimination (article 2), the right to life and
development (article 6), and the primary consideration of the child’s best interests (article 3).

35 Note 4 above, para 2.

% 1bid; The reason that the right to be heard is so fundamental will be discussed in more detail under paragraph
2.2 of this chapter.

37 A Parkes ‘Making Space for Listening to Children in Ireland: State Obligations, Children’s Voices, and
Meaningful Opportunities in Education’ (2015) 7 Politics, Citizenship and Rights 2.

3 Note 22 above 328.

39 Note 17 above, 155; E Sutherland ‘Imperatives and challenges in child and family law’ in E Sutherland’s (ed)
The future of child and family law: international predictions (2012) 27.

40 See for example various articles written on these topics: D O’Donnell ‘The right of children to be heard:
children’s right to have their views taken into account and to participate in legal and administrative proceedings’
(2009) UNICEF Innocenti Research Centre available at http://www.unicef-
irc.org/publications/pdf/iwp_2009_04.pdf accessed on 14 November 2015; ‘Children’s right to be heard in
Canadian judicial and administrative proceedings — submission for the Committee on the Rights of the Child
General Day of Discussion’ Justice for children and youth - Canadian Foundation for Children, Youth & The
Law at http://jfcy.org/wp-content/uploads/2013/10/UNDiscussionPaper.pdf accessed on 14 November 2015,1; J
Sloth-Nielson ‘Realising children’s rights to legal representation and to be heard in judicial proceedings: an
update’ (2008) 24 South African Journal of Human Rights 495 — 524; P Ward ‘Reinforcing child participation —
the civil society forum on the African Charter on the Rights and Welfare of the Child” (2012) Save the children
Sweden available at
http://www.mutengo.co.za/docs/Reinforcing%20Child%20Participation%20CS0%20FORUM.pdf accessed on
14 November 2015; E Sutherland ‘Imperatives and challenges in child and family law” in E Sutherland’s (ed)
The future of child and family law: international predictions (2012) 27-28.



family environment has received little attention in academic literature and research.** While
this may be so the Committee on the Rights of a Child has addressed the implementation of
the CRC in different settings, and one of these settings is the family.*? It is important that the
Committee on the Rights of a Child has addressed the implementation of the right within the
family as the family plays a significant role in the life of a child. Family has been recognised
as the “natural environment for the growth and well-being” of a child, playing a fundamental
role in the “full and harmonious development™* of a child. While there are many benefits to
children participating within the family, this concept has received criticism.** Furthermore
there are a number of challenges faced in implementing the right to be heard within the
family setting. The chapter will go on to discuss and analyse the benefits, criticisms and
challenges faced in implementing the child’s right to be heard within the family

environment.*

2.2 Importance and benefits of the child’s right to be heard within the
family

There are countless benefits and reasons why listening to the child’s views within the family

environment is so important, but perhaps the most significant benefits are that it gives

recognition to the individual identity of the child, it enhances the protection of the child’s

other rights, it develops the child’s social and participatory skills, it has the potential to

improve the quality of the decision made and provides protection to the child from abuse®.

These benefits will be discussed in more detail below.

2.2.1 Children as individuals in their own right

The importance of listening to a child within the family environment needs to be foremost
addressed in light of the overall importance of listening to the views of the child in any
environment.#” The importance stems from the fact that children are individuals in their own

right.*® Regardless of their age, maturity or dependency on parents children are foremost

41 Note 15 above, 155.

42 Note 3 above, 89.

43 Note 12 above, preamble.
4 Note 3 above, 12 — 18.

45 Note 17 above, 157 — 162.
46 Note 3 above, 5 - 11.

47 Note 17 above, 154.

48 Note 2 above, 502.



human beings, and this in itself attracts the right to be treated as an individual and have their

views respected.*® The perception of childhood has been summed up as follows:

“...children are and must be seen as active in the construction of their own lives, the lives of

those around them and of societies in which they live. Children are not just passive subjects of
1150

social structures and processes.
Viewing children as individual and independent right holders is a new phenomenon in law
and family life.>! Traditionally the law only sought to protect children, they were viewed as
passive individuals and so little regard was given to their views.>? The law has now extended
the participation rights of children into the family environment, the family being the
institution which is fundamental to the life of a child.>® The decisions that are taken within
the family can greatly impact the life of a child, and thus respecting their views as individuals

is of great importance.>*

2.2.2 The interrelation with and enhancing of other rights

The right to participate is relevant to the exercise of all other rights, including those rights
exercised within the family.> As mentioned above the right to be heard has been regarded by
the Committee on the Rights of a Child as one of the fundamental rights of the Convention,
being “one of the four general principles of the Convention”.8 As a result of this, the right to
be heard is not only a right in itself but has to be taken into “consideration in the
interpretation and implementation of all other rights”.5” Therefore it is important that parents’
have regard for the child’s right to be heard in their interpretation and implementation of the
other rights of their child. An example of this is the right to be heard as it relates to the best
interest of the child (article 3 of the CRC). The Committee on the Rights of the Child have
expressed that in order for article 3 of the CRC to be correctly applied, the principles of
article 12 of the CRC also have to be respected.>® Article 18 of the CRC provides that the

49 |bid.

%0 J James A & Prout A Constructing and reconstructing childhood (1997) 4.
51 M Freeman (ed) Law & Childhood Studies: Current Legal Issues (2012) 1.
52 D G Kassan ‘How can the voice of the child be adequately heard in family law proceedings?’ (2004) LLM
Thesis, University of the Western Cape, South Africa 1.

53 Note 12 above.

5 Note 17 above, 156.

55 Note 19 above, 2.

5 Note 4 above.

57 1hid.

58 Note 4 above, para 74.



“child’s best interest” should be “their (parents’) basic concern”.>® In order for parents to
comply with article 18 of the CRC and determine what is in the best interest of their child, the

views of the child must therefore be considered.®

Secondly a child’s voice is the primary mechanism by which they can attempt to enforce and
secure their rights.5 Children are not in a position to enforce their other rights unless they
have the right to be heard. This is because it is only when a child’s voice and views are taken
seriously and given weight that the views of the child can actually have an impact on their
situation.’? Thus the right to be heard allows the child to speak out against other rights
violations. Within the family a child may for example want to exercise article 14 of the CRC,
being the child’s “freedom of thought, conscience and religion”.%® In securing their
enjoyment of this right it may be necessary for the child to express their views to their
parents, and the parents should in turn consider the child’s views and give effect to them
where appropriate. In family conflict situations such as divorce or separation, it is
increasingly common for the family members to engage in mediation.®* Divorce proceedings
can have long term consequences on the life of the child involved.®® Involving the child in
mediation enables the child to express their views and concerns over other rights concerned
such as their right to a family environment and their right to parental care. Where there is
litigious family conflict, the judicial officer has to determine what is in the best interest of the
child.®® The views of the child must be considered in determining the best interest of the
child.®” Mediation is an effective method in which the views of the child can be expressed on
issues of family conflict.%® It is therefore recommended that where there is litigious family
conflict, that the family members engage in mediation and the child’s voice within the family

be considered in tandem with the judicial proceedings.

59 Note 12 above, 18.

0 M De Jong ‘Giving children a voice in family separation issued: A case for mediation’ (2008) 4 TSAR 785; M
Mahlobogwane ‘Determining the best interest of the child in custody battles: should a child’s voice be
considered?’ (2010) Obiter 235.

61 Note 3 above, 31.

62 Note 4 above, para 68.

63 Convention on the Rights of the Child, 1989, article 14(1).

64 M De Jong ‘Giving children a voice in family separation issued: A case for mediation’ (2008) 4 TSAR 785 &
787.

% 1hbid.

M Mahlobogwane ‘Determining the best interest of the child in custody battles: should a child’s voice be
considered?’ (2010) Obiter 233.

67 1hid,235.

% Ibid, 789.



2.2.3 Developing the child’s social and participation skills

Research has shown that encouraging child participation, by listening to their views, builds
their self-esteem, social skills and cognitive ability.® This benefit along with the other
benefits of listening to a child, support the idea that children should be participating in private
and public spheres of life.”> However knowing how to express views and having the
confidence to do so may not be a skill that comes naturally to all children. Children can learn
these skills within the family, as the family environment has been regarded as the ideal
environment for children to learn how to express their views and participate meaningfully.’
In their home environment, children can develop their confidence in expressing their views,
and in so doing they will learn important social skills associated with participating and
expressing views.”?> Children’s increased confidence in participating within the home will
provide them with confidence to participate publically.” If the child has a positive experience
in expressing his or her views within the home, he or she is more likely to have the
confidence to do so in public spheres.” Participation within the home is where a child can
begin to learn and experience democratic principles.” Participation within the family
therefore plays a key role in developing the child’s ability to interact with others, including

participation in public spheres.

2.2.4 Improving quality of family decisions

It has been suggested that permitting children to participate in family decisions enriches the
decision making.’® This is quite true, as a parent needs to be aware of all views and factors at
hand in order to make a properly informed decision.”” For the same reasons the judiciary is
obliged to consider the views of children when making a major decision affecting the child.”®
Parents therefore should not exclude this very important step in the decision making process.
Although a parent may be well acquainted with all information relating to their child, they do

not have the same insight into the child’s life as the child has.” Furthermore parents may

% Note 3 above, 5.

0 Note 50 above, 2.

"1 Note 4 above, para 90.

2 Note 3 above, at 81; Note 4 above, at para 90.

3 Note 3 above, 81; Note 4 above, para 90.

™ Note 17 above, 156.

75 ‘Role of the family in the promotion of the rights of the child” UNICEF (1994) available at
http://www.unicef.org/lac/Role_of the_family(1).pdf accessed on 14 November 2015,3.
6 Note 50 above, 1.

7 Note 17 above, 156.

8 Note 4 above, article 12(2).

¥ Note 3 above, 5.
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sometimes be in a position where it is difficult to distinguish between their own interests and
that of their children.®’ By considering the views of their children parents are better able to

fulfil their parenting role.

2.2.5 Protection from abuse

Child participation within the family can play a role in preventing and protecting a child from
abuse.®? There are numerous ways in which the implementation of the child’s right to be
heard within the family can aid in the prevention of abuse. The first is the link that has been
associated with children participating within the home and the use of corporal punishment.8
A number of children in South Africa have reported that their caretakers punish them without
first consulting them.8* When disciplining a child, the parent therefore has not given the child
an opportunity to explain the reason for his or her behaviour. It is submitted that before
disciplining a child unnecessarily a parent should allow the child the opportunity to be heard

this will then allow better understanding and communication between the parent and child.

Other forms of abuse that children can be subjected to is verbal, emotional and bullying both
inside and outside the family environment. Where a child is permitted to express views
within the family the children can inform their parents of abuse which they may be subject to
outside the family environment. An example of this would be bullying within the school
environment, emotional or verbal abuse by a colleague or teacher. Where the child’s views
are listened to and taken seriously, the child will be able to alert the parents concerned to any

such abuse and the parents will be able to take steps to prevent further abuse.

Another way that participation within the home can prevent abuse is by creating an
environment of respect. A family environment where the members respect each other’s
views are unlikely to abuse one another.25> Furthermore listening to the views of all members

of the family helps to overcome disagreements and conflict in the home in a peaceful

8 M De Jong ‘Giving children a voice in family separation issued: A case for mediation’ (2008) 4 TSAR 785.
81 Note 17 above, 156.

82 Note 4 above, para 90.

8 CASE “An assessment of child participation in the family in South Africa’ The Community Agency for Social
Enquiry (2006) available at http://resourcecentre.savethechildren.se/sites/default/files/documents/1702.pdf
accessed on 14 November 2015,56.

8 1bid, 42.

85 Note 17 above, 157.
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manner.8® Lastly, if children are accustomed to expressing their views at home they will be
more likely to tell their parents of any abuse they have being subjected to that may occur both
inside and outside the home.®” This will enable the parent to provide the necessary protection

to the child to prevent further abuse.®

2.3 Concerns towards the child’s right to be heard within the family

As with any new development, the right to be heard within the family has been met with both
praise and criticism. The discussion above focused on the importance of listening to the
views of children, the research will now go onto to consider common criticisms and concerns
pertaining to listening to the views of children. What is most remarkable regarding these
criticisms and concerns is that they are the same across different cultures.® The cultures may
understand childhood differently, but nevertheless share the same reservations to child

participation. These reservations are as follows:

“children lack competence; they lack knowledge and judgement; involving them in decisions
is to place too heavy a burden on them; parents know what is best for their children; giving

children a voice will lead to excessive demands, bad behaviour, disrespect for elders;
190

participation will expose children to risk of harm.
Over the last 20 years, organisations dealing with child participation have found that these
reservations are unfounded and are not based on evidence.®* Quite the contrary the experience
of these organisations’ in allowing children to participate have been very positive.%
Permitting children to participate has revealed that children do have views, perspectives and
experiences to express, and further that such expressions contribute positively to the
decisions at hand.®® Nevertheless, since parents play the most significant role in ensuring that
a child’s right to participate within the family is realised it is important that their concerns are

considered and addressed within this research.

86 Note 2 above, 508.

87 Note 4 above, para 90.
88 Note 17 above, 157.
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2.3.1 Children do not have sufficient competence or experience to
participate
Many parents are of the view that their children do not have sufficient “competence” or
experience to “participate in decision making”.% A child’s incompetence to participate has
been attributed to their lack of intellectual and emotional maturity and their lack of
experience.® However, even with limited capacity and competence children can still provide
useful insights into situations.®® Children of all ages have the competence to participate in
decisions affecting them, provided that they are informed sufficiently of the decisions at hand
and given an opportunity to communicate in a way that is appropriate to their age and

capacity.%’

In the South African context there are many child-headed households.®® Children are forced
take on adult responsibilities in order to support their younger siblings.®® In such a context the
child displays a level of competence and maturity that should not be disregarded. This
supports the idea that children have the competence to deal with, or at least be involved in
decision making. If children are capable of running households, then they surely are capable

of participating in household decisions that will affect them.

Despite the argument that adults hold more competence and experience than children,
children have been seen to possess competence in areas that adults do not.1® Children often
act as mediators between conflicting parents, children have the ability to forgive easily, think
creatively and act with enthusiasm.!® Furthermore many children show particular

competence in their knowledge of technology, which knowledge often supersedes that of

% M Mahlobogwane ‘Determining the best interest of the child in custody battles: should a child’s voice be
considered?’ (2010) Obiter 234.

% lbid; Coyne | & Harder M “Children’s participation in decision-making: balancing protection with shared
decision-making using a situational perspective’ (2011) 15(4) Journal of Child Health Care 314.
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" Note 3 above, 12.

% ‘Protection for orphans and vulnerable children — alternative care’ Unicef South Africa available at
http://www.unicef.org/southafrica/protection_6633.html accessed on 12 November 2015.

9 H Meintjes et...al ‘Child-headed households in South Africa: A statistical brief’ Children Count available at
http://www.childrencount.ci.org.za/uploads/brief_child_headed_households.pdf accessed on 12 November
2015.

100 p E Veerman ‘The ageing of the United Nations Convention on the Rights of a Child’ (2010) 18
International Journal of Children’s Rights 586.
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adults.®2 This competency’s should not be overlooked, but should be cherished and

considered when making decisions affecting a child.

2.3.2 “Children must learn to take responsibility before they can be

granted rights”%

This notion is not in keeping with international and national human rights instruments which
endow all human beings with fundamental rights.X%* Children are “human beings”'% and are
entitled to the same rights as adults irrespective of their age (excluding certain rights such as
the right to vote which has an age requirement).1% Babies are endowed with these rights and
certainly could not be expected to show any responsibility.*%” In conclusion, the argument has
no standing as the nature of human rights is that they are endowed freely on all human

beings, of all ages.

2.3.3 “Giving children the right to be heard will take away their
childhood™%®

It has been argued that permitting children to participate in family decisions that affect them
will damage and destroy their childhood. The concept of “childhood’ and what it entails has
changed drastically in recent years.'® Within the human rights discourse there has been a
move to abandon the idea that children are passive objects worthy of protection.'® But rather,
children should be considered as individuals endowed with human rights and ought to be
regarded as active participants within their own lives and the world around them.*'! The
notion of a childhood has passed down from generation to generation in which many parents
did not participate in family decisions, thereby developing the perception that children should
not be included in family decision making.*'? The concept of childhood has never been static,

children have been treated very differently within each historical period.*?

102 Note 90 above.

103 Note 3 above, 12.
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105 “protecting children’s rights — Convention on the Rights of a Child’ available at
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Apart from this, the perception that during “childhood’ children do not make decisions or take
responsibility is grossly unrealistic!'4. Children do make decisions and take responsibility
from an early age.'*® Children make decisions regarding play, friendship, coping with parents
who are divorced and negotiate between conflicting parents to name a few.!*® In some
instance, due to circumstances children are forced to live and make decisions like adults. This
is particularly true within South Africa in light of the dilemma of child headed households.**’
Lastly article 12 of the CRC is a right and not an obligation, children are therefore not forced

to participate they are simply given the opportunity to participate.8

2.3.4 Child participation will undermine parental authority and lead to

lack of respect for parents
Parents have argued that permitting children to participate within the family will lead to a
lack of respect for parentst!® thereby undermining parental authority.*?® However article 12 of
the CRC does not provide that children’s views are decisive, it is only a right to be heard,
parents are still required to exercise their parental authority by making decisions that are in
the child’s best interest.?! It has been argued that by respecting children through listening to
their views encourages a culture of mutual respect.*?? Furthermore it has been argued that
listening to the views of family members promotes unity in the family environment as

listening resolves conflict and promotes understanding.*?3

A comprehensive understanding of the CRC reveals that it certainly does not promote
disrespect for parents. Rather the CRC values the role of parents in the life of a child, this is

most apparent in the preamble of the CRC, article 5 and article 29 of the CRC. Article 5

114 Note 3 above, 13.

115 p Alderson “Children’s consent and ‘assent’ to healthcare research’ in M Freeman (ed) Law & childhood
studies: current legal issues Oxford: Oxford University Press (2012) 185.

116 Note 3 above, 13.

117 *Orphans and vulnerable children — child protection” UNICEF SOUTH AFRICA available at
http://www.unicef.org/southafrica/protection_6631.html accessed on 30 March 2015.
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120 B C Hafen & J O Hafen ‘Abandoning children to their own autonomy: the United Nations Convention on the
Rights of a Child” (1996) 37(2) Harvard International Law Journal 449 & 452.
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requires “State Parties to respect the responsibilities, rights and duties of parents”.'?* The
preamble of the CRC recognises that the family is the most “natural environment for the
growth and wellbeing”'?® of the children and therefore should be protected. The role of a
parent is fundamental in the make-up of a family. Article 29 in particular provides that
education should be directed in a way that develops the child’s respect for their parents.!?
Through its provisions the CRC therefore promotes mutual respect between family members,

and respect for the role of the parent in the life of a child.

2.3.5 Children’s rights as a Western concept that is not in accordance with

African traditional and cultural values
Children’s right to participate within the family has been regarded as a Western concept as
have many of the rights in the CRC.1?" African countries and societies are often wary of and
opposed to western concepts being imposed on them.'?® Within African culture children are
expected to remain silent around adults and are not allowed to question parents, therefore the
idea of children participating in family decisions goes against traditional African culture.'?® It
has been argued that although child participation within the home is not routed in traditional
African culture neither is it routed in traditional Western culture.*® Traditionally in almost all
societies around the world children have held a subservient role to adults and have not been
permitted to take part in family decisions.*** The ACRWC may have been influenced by the
CRC,** but it was drafted solely by the African nations. The African nations themselves have
incorporated the right of the child to be heard into the ACRWC through article 4(1).1%
Tradition and culture develop, they are not static, and the African nations’ adoption of the
child’s right to be heard into the ACRWC illustrates this.'3* The traditional African cultural

value of ubuntu incorporates the concept of child participation. The concept of Ubuntu cannot
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be easily explained in Western language.®*®> However it has been described to envelop “the
key values of group solidarity, compassion, respect, human dignity, conformity to basic
norms and collective unity, in its fundamental sense it denotes humanity and morality.”*3¢ |t
could be argued that the value of respect incorporated in the concept of Ubuntu would

involve permitting children to express their views on issues that affect them.3’

Traditional values are not necessarily always good values that deserve protection. An
example of this is the subservient role that women have played in most cultures (Western as
well as African).1® Globally there has been a move to transform the role of women in society
as the traditional values pertaining to women are not in accordance with human rights.*3® A
child’s right to participate within the family should be viewed in the same light. Just as it has
been necessary to change societies respect for women so too is it necessary to bring about

change in the role of a child within the family.

2.3.6 Children should not be burdened with unnecessary responsibility or

information*°

A concern of some parents has been that by allowing children to express views with regards
to family decisions could burden them with unnecessary responsibility or information.4!
However it is the responsibility of the parent who permits the child to participate to ensure
that the child is protected from information that is potentially harmful.}?> The parent also
bears the responsibility to guard the child from negative consequences that can possibly arise
from the participation.’*® The child’s parents will have the best understanding of their child’s
level of competency and capacity.'** Therefore by applying their discretion and knowledge of
their child a parent can avoid overburdening their child or providing them with harmful

information. It should be borne in mind that very often children do like to know what is
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Child Justice Act 75 of 2008 P.E.R/ PELJ 2011 14(4), 69.
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happening in their lives and why.!*> Withholding information from a child could result in

them misunderstanding the situation and blaming themselves.'46

2.3.7 Child Participation takes more time

Another parental concern is the time consumption required in including children in family
decisions.**” This is true, as it does take longer to consult children’s views.*® However this
right only pertains to major decisions involving a child and not every single house hold
decision. Major decisions affecting a child should not be made hastily and therefore
appropriate time must be given to listening to the views of the child concerned. Failing to
listen to the views of the child will result in a badly informed decision and possibly a wrong

decision.149

2.3.8 Children might make a mistake

There has been a concern among parents that children involved in decision making may make
wrong decisions.* Parents who have this concern disregard the fact that the children are
merely participating in the decision, the final decision is the responsibility of the parent.!°!
The parent still has the “responsibility to protect their child from harm”? and can say no to
the child if necessary.? If the decision taken ends up being wrong, the adults involved bear
the responsibility for any of consequences.’> In certain circumstances a parent may be

required to make a decision that is in the best interest of the child.

In facilitating their child’s participation parents must bear in mind their child’s evolving
capacity.’®® The decision making power afforded to children should be in accordance with

their capacity to handle and understand that decision. Very often parents undermine their
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child’s capacity, and competence in decision making.!*®¢ Children should be given the
opportunity to make minor decisions, and learn from their mistakes if it is a wrong

decision.1%?

2.4  Challenges encountered in the implementation of the child’s right to

be heard within the family environment
There are various challenges encountered in the implementation of the child’s right to be
heard within the family environment. It is important to identify and consider these challenges
before analysing the effectiveness of the international and national law. The following
general challenges have been identified, the tension between the role of the parent and child;
individual attitudes of family members towards the right of a child to be heard within the
family environment; tradition and culture and private nature of the family environment.

These challenges will be explored further in the preceding paragraphs.

2.4.1 Tension between the role of the parent and child

The right of a child to be heard within the family environment can create tension between the
parent and child. This tension exists through the role and desire of the parent to be able to
lead and guide the life of the child on the one hand and on the other hand the increasing
desire and capacity of a child to reason and decide independently from their parents.' While
article 12 of the CRC contains the child’s right to be heard, article 5 of the CRC provides

parents the right to give their child direction and guidance.

The CRC and General Comment 12 address this tension by recognising the “rights and
responsibilities of parents to provide appropriate direction and guidance to their children” in
order to allow and enable the “child to exercise their other rights.”'% Such guidance must be
given “in a manner consistent with the child’s evolving capacities”.*®® The two articles work
hand in hand, as children’s views are to be given more weight as their capacity develops.'6*
There are two rights that work hand in hand. The parents right to exercise their parental rights

and responsibilities, and the child’s right to autonomy.
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Providing children with the right to increasingly participate in decisions that affect them,
goes against longstanding culture and tradition on family hierarchy.'®? In order to implement
the right, the attitude of society needs to adjust to include children’s opinions in the arena of
family decision making.'%® There has been doubt as to whether enacting legislation dealing
with children’s rights to be heard within the family will result in society implementing the
right in their homes.*6* However in a similar context, passing a law prohibiting corporal
punishment against children was found to have a significant impact on the public’s attitude
towards corporal punishment.1®> So long as parents are aware in this development in the law,
it may have an impact on changing societal mind-sets.'®® The purpose of implementing the
right of a child to participate in national law is not to prosecute the parents who fail to do so,

but rather to create a culture where the views of children are respected.'6’

2.4.2 Individual attitudes of family members towards the right of a child to

be heard within the family environment
The view of family members on child participation is a factor that can determine how
effectively this right is implemented within that family. These views can be formed from

traditional, cultural, religious beliefs or some other way.

A study was conducted that highlights the views of different family members towards
children’s rights.1®® The study was designed to examine the development of autonomy in
adolescents.®® The participants (mothers, fathers and adolescents) were interviewed about
their views on children’s rights.1’® A comparison was done between what girls and boys felt

towards obtaining self-determination rights. The results did not show that either male or
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female children were more supported of self-determination rights.!’* It was however found in
the study that mothers and fathers generally had different views on children’s rights. The
parents were questioned about their thoughts on their child’s view on self-determination
rights. A greater percentage of mothers than fathers believed that their child would support
the concept of children having self-determination rights.1’> The views parents also differed

between those who would grant their children autonomy and those that would not.1"3

This dissertation does not deal with the autonomy of a child but with child participation,
which in this case deals with a child being able to voice his/her opinion or feelings towards a
major decision affecting him/her. However the aforementioned study is relevant and
important to this research in that it illustrates that each person within a particular family can
have a different view towards children’s rights. This could make the implementation of
children’s right to be heard within the family over major decisions affecting him/her rather
difficult. It can thus be said that individual family members beliefs regarding child

participation could affect the proper implementation of the right.

2.4.3 Tradition and culture

Tradition and culture are still very prominent in the lives of many South Africans. To a great
degree tradition and culture still dictate how communities, families and individuals interact
with one another. South Africa is a diverse nation, although situated in Africa, the African
culture is not the only culture represented within the country.’* The dominant cultures found
within South Africa are African, Indian, English and Afrikaans and within each of these
groups are different religious sectors.'”® Parents within South Africa hold different views
regarding the role of children within the home.t’® However it is generally found across

cultures there is a great difference in power between adults and children.t’”

A study was conducted on child participation within the family in South Africa.*’® Although

this study did not have participants from the English culture, there were participants
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represented from the other main cultural groups.” The cultural groups involved in the study
were descendants from Malaysia, India, Indonesia and elsewhere in Asia; individuals from
Afrikaans communities; and various traditional African cultural groups namely, Zulu, Xhosa,
Sesotho and SePedi.'®® The different areas representing the different cultural groups were
questioned whether their culture encourage child participation within the family. It was found
that a significantly greater number of participants from the individuals from the Asian, Indian
and Afrikaans cultural areas indicated that their cultures encourage participation within the
family.!8! Within the traditional African culture (Zulu, Xhosa, Sesotho and SePedi) the

majority of participants indicated that child participation in the family was not encouraged.*®?

The African culture at a general level has particularly conservative views on the role of the
family. Children are expected to obey adults and not question what they are told to do.'®3
Children who express views can be seen as disrespectful and are often insulted.'® Such
values may be very important to the culture, but are clearly in conflict with the CRC’s right
of a child to be heard within the family environment. The value of obedience and respect
towards adults often prevents children from talking to adults when they have a problem as

children are afraid to confront traditional norms.18

The African culture also contains different hierarchal structures within the family. The
biological parents are often not solely responsible for raising the child.'® Extended family
members are involved in raising and disciplining of the child. The head of the household
generally makes final decisions regarding the child. The biological parent may not be the
head of the household in an extended family home.'®” This can result in the biological parent

having little authority over their child, and therefore they may have limited ability to make
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decisions concerning the child.'® The parents would therefore have limited authority in

deciding the degree to which children participated in the home.*®°

Although cultural norms seem to impact on the level of a child’s communication within the
home, children from a variety of South African cultural backgrounds have expressed that they
do not feel they are listened to, respected or taken seriously by adults within the home.t®
Thus even though there may be some households or cultures that appear to be more
supportive of child participation within the home, the general feeling from South African

children is that their views are not taken seriously.*

Advocacy and awareness-raising with traditional authorities, local and national political
actors is needed in order to create respect for this right amongst traditional leaders and
families.’®? In order to implement the right to be heard within the family the mind-sets and

attitudes of society has to change.®®

2.4.4 The private nature of the family environment

Family life is a very private environment, involving complex relationships and
interdependency.'® It has been considered a sacrosanct, an institution not subject to state
intervention.'%® Government and non-governmental organisations have been reluctant to
promote child participation within the home as the home environment is considered very
private.'% It is thus difficult to ensure that the right is exercised within families in day to day
life. Critics of children’s rights question the suitability of rights rhetoric in the child-parent
relationship.'®” This is an interesting point to note, in that the right to be heard can be more
easily enforced in the public domain than in the private. Rights groups have been set up to

voice children’s views on certain public issues. But it is much harder to ensure that children’s
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voices are being heard in the private sphere of a family. Sutherland has suggested that the
“manifold reasons for listening to children in the family provide the justification and the

challenge is to overcome the practical barriers.”%

2.5 Summary

This chapter laid the foundation for the preceding chapters. From a reading of this chapter the
reader will be aware of the benefits, concerns and challenges associated with the child’s right
to be heard within the family. Child participation within the family is highly beneficial to the
child. Child participation within the family gives respect and recognition to the individual
identity and human dignity of the child. Furthermore the right is important in the role it plays
in enhancing other rights. The right is also beneficial as it plays a role in developing a child’s
social and participation skills; improves the quality of family decisions; and aids in protecting
children from abuse. Upon a closer analysis it appears that the concerns regarding child
participation within the family are largely unfounded. Therefore parents cannot use these
concerns to justify their non-compliance with the relevant sections of the Children’s Act. The
challenges associated with implementing the child’s right to be heard within the family
environment were identified. Understanding these challenges is important when drawing

conclusions regarding the implementation of the child’s right to be heard within South Africa.

198 Note 17 above, 157.
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CHAPTER THREE

INTERNATIONAL AND NATIONAL LAW PERTAINING TO THE
CHILD’S RIGHT TO BE HEARD WITHIN THE FAMILY

3.1 Introduction

The right of the child to be heard has been incorporated into both the international and
regional children’s rights instruments, namely, the CRC and the ACRWC respectively. While
neither of these instruments makes specific reference to the child’s right to be heard within
the family, this is addressed more extensively in General Comment No 12 to the CRC.
Nevertheless both instruments have greatly influenced the drafting of the Children’s Act,'%°
including the provisions pertaining to the child’s right to be heard. This chapter will therefore
provide an analysis of the child’s right to be heard as contained in both the CRC and the
ACRWC. On this basis the research will thereafter discuss and analyse the child’s right to be

heard within the family, as implemented in South African domestic law.

3.2 The international legal framework for the protection of the right to

be heard within the family environment
The international legal instruments that will be considered in this research are the CRC and
the ACRWC. The CRC has been chosen as it deals exclusively with children’s rights, and is
the most widely ratified Convention in the world,?® and was the first legally binding human
rights instrument for children.?* The ACRWC has been chosen as it is the African regional
children’s rights instrument. Both treaties have greatly impacted on Africa by creating an
awareness of children’s rights.?% More specifically the CRC and the ACRWC have impacted
on the way that children are viewed in South African law currently.?® These treaties both
contain a clause dealing with the right of children to be heard. Therefore the treaties have

been specifically chosen based on the relevance they have to this particular topic and the

199 38 of 2005.

200 “Ratification Status for CRC - Convention on the Rights of the Child” United Nations Human Rights — Office
of the High Commissioner of Human Rights available at
http://tbinternet.ohchr.org/_layouts/TreatyBodyExternal/Treaty.aspx?Treaty=CRC&Lang=en accessed on 31
May 2015.

201 | Yanghee ‘Introduction: Celebrating Important Milestones for Children and Their Rights’ (2010) 18(4)
International Journal of Children’s Rights 479.

202 Note 117 above, 483.

203 J Heaton ‘South Africa: Changing contours’ in E Sutherland’s (ed) The future of child and family law:
international predictions (2012) 403.
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impact that they have had on the child’s right to be heard. An analysis of the relevant sections
of these treaties reveals what international law requires in respect of children’s right to be

heard in decisions within the family environment.

3.2.1 United Nations Convention on the Right of the Child 1989 (CRC)

The CRC was ratified by South Africa in 1995. As a result of this the Children’s Act 38 of
2005 was enacted in accordance with article 4 of the Convention.?* Therefore the CRC
greatly influenced the drafting of the new Children’s Act 38 of 2005.2% Article 12 of the
CRC contains the child’s right to be heard, and has in many ways inspired sections 10 and 31
of the Children’s Act dealing with child participation. It is therefore necessary to consider
Article 12 of the CRC and its General Comment in so far as they relate to a child’s right to be
heard within the family environment. Article 12(1) of the CRC states that:

“States Parties shall assure to the child who is capable of forming his or her own views the
right to express those views freely in all matters affecting the child, the views of the child

being given due weight in accordance with the age and maturity of the child.”?%

Article 12 does not make specific reference to the family environment. According to Article
12 the child has a “right to express... views ... in all matters affecting the child.”?°7 Article
12 will therefore apply to decisions that are made within the family where the decision at
hand will affect the child.2®® Although article 12 does not refer specifically to the family
environment, it is discussed in General Comment No. 12. Paragraphs 90- 96 of the General
Comment provide guidance on how the right to be heard should be implemented within the
family environment. The discussion below will therefore focus on the child’s right to be
heard in the family as set out in the General Comment and not on a child’s general right to be

heard as contained in article 12.

204 Article 4, United Nations Convention on the Rights of a Child 1989
“States Parties shall undertake all appropriate legislative, administrative, and other measures for the
implementation of the rights recognized in the present Convention. With regard to economic, social
and cultural rights, States Parties shall undertake such measures to the maximum extent of their
available resources and, where needed, within the framework of international co-operation.”

205‘Review of the Child Care Act: Discussion Paper 103/2002, Project110’ South African Law Reform

Commission available at http://www.justice.gov.za/salrc/dpapers/dp103.pdf accessed on 15 November 2015, 1;

C J Davel & A Skelton Commentary on the Children's Act ed 5 Cape Town: Juta, (2012) 9 - 10.

206 Note 12 above, article 12(1).

207 Note 12 above, article 12(1).

208 Note 47 above, 9.
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3.2.2 General Comment No. 12 on the Convention on the Rights of a Child

Part C of the CRC deals with the implementation of the CRC in different settings.??® This part
of the General Comment addresses the fact that “the right to be heard” has to be implemented
in the “diverse settings and situations in which the child grows up.”?%° Each setting will have
its own dynamics which may place children in a particular role or in some way limit their
participation in everyday matters and crucial decisions.?** One of the settings that is provided
for is the family environment, which is the focus of this study. What follows therefore is an
analysis of the paragraphs relating to the implementation of the right to be heard within the

family environment.

Paragraph 90 starts off by broadly explaining the importance and benefits of child

participation within the family.?'? Paragraph 90 states as follows:

“A family where children can freely express views and be taken seriously from the earliest
ages provides an important model, and is a preparation for the child to exercise the right to be
heard in the wider society. Such an approach to parenting serves to promote individual
development, enhance family relations and support children’s socialization and plays a

preventive role against all forms of violence in the home and family.”

These benefits described in this paragraph are discussed in more detail in Chapter Two.
However, it is of importance to note that the Committee on the Rights of a Child recognises
the benefits of child participation within the family.?® These benefits have the potential to
encourage parents who read the General Comment to listen to their child’s views within the
family. There is however a concern among parents that child participation within the family
is potentially harmful in that it encourages disrespect for parents, places undue burden on
children; children may make a wrong decision etc.?' However, despite negative responses to
the idea of child participation within the family, cases and studies have found that in most

instances these fears are unfounded, and the practice of child participation within the family

209 Note 4 above, para 89.

210 1hid.

21 1hid.

212 UN Committee on the Rights of the Child, General Comment No. 12 (2009): Paragraph 90: “A family where
children can freely express views and be taken seriously from the earliest ages provides an important model, and
is a preparation for the child to exercise the right to be heard in the wider society. Such an approach to parenting
serves to promote individual development, enhance family relations and support children’s socialization and
plays a preventive role against all forms of violence in the home and family.”

213 Note 2 above, 510.

214 Note 3 above, 84.
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attracts positive results for the child, family and community.?*> This supports the idea that
child participation within the family does result in the benefits described in paragraph 90 of
the UN Committee on the Rights of the Child, General Comment No. 12 (2009).

After addressing the benefits of child participation within the family, the General Comment
No 12 goes onto to discuss two matters deeply related to a child’s right to be heard within the
family, namely the parental right to provide direction and guidance and the evolving capacity

of the child.?'® Paragraph 91 states as follows:

“The Convention recognizes the rights and responsibilities of parents, or other legal
guardians, to provide appropriate direction and guidance to their children (see para. 84
above), but underlines that this is to enable the child to exercise his or her rights and requires
that direction and guidance are undertaken in a manner consistent with the evolving capacities
of the child.”

According to paragraph 91, a parent has the right to provide “appropriate direction and
guidance to their child.”?!” This direction and guidance is to compensate for the child’s lack
of knowledge, experience and understanding.?!® However, this parental right has two
qualifications. Firstly the purpose of the parents providing direction and guidance is to enable
the child to exercise his or her other rights.?!® The second qualification is that the direction
and guidance of the parent has to be undertaken in a “manner consistent with the child’s
evolving capacities”.??® This paragraph of the General Comment essentially addresses what is
contained in article 5 of the CRC. Article 5 of the CRC provides parents and guardians with a
right to provide their child guidance on how to exercise their rights in the Convention. This
direction and guidance is to be given in a manner that respects the child’s evolving
capacities.??* The concept of “evolving capacity” referred to above denotes the continual
growth of a child’s competence in different areas and to undertake and complete different

tasks.??2 This growth in competence is not solely because of the child’s increase in age but is

215 1hid.

216 Note 12 above, article 5.

217 Note 4 above, 91.

218 Note 17 above.

219 G Lansdown ‘The Evolving Capacities of the Child” UNICEF available at http://www.unicef-
irc.org/publications/pdf/evolving-eng.pdf accessed on 15 November 2015, 82.

220 1pid.

221 Note 2 above.

222 Note 46 above, Xx.
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also attributed to the experiences the child has.??®> The manner of direction and guidance
provided by the parent has to continually adapt to accommodate the child’s increasing level
of knowledge, understanding and experience.??* It may be necessary for a parent or guardian
of a very young and inexperienced child to make the decision for the child, while a parent of
a more mature and experienced child may provide guidance to the child through advice and
reminders.??® In the context of the right to be heard, once a child has expressed a view
pertaining to a decision, a parent may be required to provide direction and guidance to their
child as to what the right decision will be. The way the parent provides this direction and
guidance will differ according to the child’s understanding, knowledge and experience in the

situation.

There are different views pertaining to parental direction and guidance and the child’s
decision making “powers”. Child liberalists advocate that children should have complete self-
determination rights, and should be able to make their own decisions.??® It has however been
argued that this is unrealistic.??” It is firstly regarded as unrealistic as children who are very
young and inexperienced could make decisions that are harmful to themselves, and which are
not in their best interest.?? Furthermore children form part of a family unit, it is impractical
for each family member to have their way all the time. Family dynamics are such that they
sometimes require compromise.??® By addressing the rights and responsibilities of the
parents, the General Comment provides a holistic approach to child participation within the
family.?® As it recognises the role parents’ play in the life of the child, and gives effect to the

new child-centred approach to law.

Paragraph 92 of the General Comment requires state parties to take “legislative and other

measures to ensure the implementation of the right”23. Paragraph 92 reads as follows:

“States parties should encourage, through legislation and policy, parents, guardians and childminders to

listen to children and give due weight to their views in matters that concern them. Parents should also

223 |bid.

224 Note 17 above, 84.

225 hid.

226 A Jones & K Frank ‘Convergence and Divergence between the UN Convention on the Rights of Children,
and the African Charter on the Rights and Welfare of the Child’ (2013) 3(1) Sacha Journal of Human Rights 48.
227 T Boezaart Child Law in South Africa (2009) 259.

228 Note 4 above.

229 Note 3 above.

230 Note 2 above, 505.

231 Note 4 above, 92.
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be advised to support children in realizing the right to express their views freely and to have children’s

views duly taken into account at all levels of society.”%

South Africa has satisfied this requirement in that it enacted sections 10 and 31 of the
Children’s Act 38 of 2005. However legislative change in itself is not sufficient to ensure the
implementation of this right in the lives of individuals. This participatory style of parenting is
a relatively new concept. Many parents’, who are expected to parent their children in this
manner, would have never experienced it themselves. They therefore will be unaware of how
it is to be implemented practically, and the possible struggles and hurdles experienced in
implementing this participatory style of parenting. Further, it is likely to go against many
cultural and religious beliefs. The General Comment addresses these issues by requiring
educational programmes to be created to support the development of child participation

within the family.?3

The Committee has urged “states parties to avoid tokenistic approaches, which limit
children’s expression of views, or which allow children to be heard, but fail to give their
views due weight.”?** The Committee has provided certain guidelines that should be followed

for the effective, ethical and meaningful implementation of article 12.2%

3.2.3 Summary

The General Comment No.12 addresses the concept of child participation within the family
from a number of aspects. It highlights the importance of child participation within the
family, this is significant as child participation within the family is a fairly novel concept,
thus many people are unaware of its importance and benefits. The General Comment then
goes on to address issues closely related to a child’s right to be heard within the family,
namely, parental right to provide “direction and guidance” to their child and “the evolving
capacity”?%® of the child. The General Comment thereafter places a requirement on state
parties to take legislative and policy measures to ensure the implementation of the right.?*’
Foreseeing that legislative initiative itself would not be sufficient the General Comment

addresses the need for parenting programmes, where this issue of child participation within

232 Note 4 above, para 92.

233 Note 2 above; Note 04 above, paras 93 - 94,
234 Note 4 above, paral32.

235 Note 4 above, para 134

236 Note 4above, para 91.

237 Note 4above, para 92.
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the family is addressed, and parents are provided with skills for incorporating participation
within the home. The General Comment therefore provides a very broad and holistic
approach to the implementation of child participation within the family. Further on, under the
discussion of South African national law, we will observe the extent South Africa has drawn
from this General Comment in its implementation of child participation within the family.
The study will now go onto to analyse African regional children’s rights instrument, the
ACRWC, and how its incorporation of the child’s right to be heard within the family.

3.3 African Charter on the Rights and Welfare of a Child (1990)
(ACRWC)

The CRC was criticised for not adequately addressing children’s rights issues that were
unique to Africa.?® Such issues were apartheid, social-economic issues, the discrimination of
female children, and the role and position of the child within the African family.?3® The
ACRWC was therefore adopted to address the issues that were unique to Africa and
implement children’s rights within an African context.?* South Africa ratified the ACRWC
on 21 January 2000.2** Below is an analysis of whether the ACRWC has provided protection

to the child’s right to be heard within the family environment.

3.3.1 Protection of the child’s right to be heard within the family

environment
The right of the child to be heard is found under article 4(2) of the ACRWC which deals with

the best interest of the child. Article 4(2) reads as follows:

“In all judicial or administrative proceedings affecting a child who is capable of communicating
his/her own views, and opportunity shall be provided for the views of the child to be heard either
directly or through an impartial representative as a party to the proceedings, and be taken into
consideration by the relevant authority in accordance with the provisions of appropriate law those

views shall.”

238 Note 4 above, 483 - 484.

239 Note 4 above, 483; The African Charter on the Rights & Welfare of the Child 1990, the preamble.
240 Note 4 above, 483 - 484.

241* ACRWC ratification table’ The African Union available at http://pages.au.int/acerwc/pages/acrwc-
ratifications-table accessed on 31 May 2015.
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Article 4(2) provides explicitly for children’s participation in “judicial and administrative
proceedings™?*? and does not address the right to be heard in other matters concerning the
child. The ACRWC recognises children as active participants in the family/community,?43
there is a duty on children to respect parents, superiors and elders?** which could indicate that
children’s views are only welcomed in a very narrow context.?*> Further the duty to “work for
the cohesion of family”*® and the “preservation of African cultural values™*’ could
necessitate children submitting and consenting to adults rather than expressing their own
views.?%® The Charter does not contain a provision that specifically relates to children’s right
to be heard within the family environment. It has been argued that children are not afforded a
right to be heard in other environments as this is not in accordance with traditional African
culture.?*® As mentioned above, the right of children to be heard is uncommon within the
African culture.?® Some authors have argued that this assumption is false, and that the
African culture does in fact welcome the views of children.?! There is said to be a number of

African cultural traditions which respect the rights of children.??

3.3.2 Comparison of the CRC and the ACRWC

The child’s right to be heard is incorporated differently in both the CRC and the ACRWC.
Firstly the CRC applies to children who are capable of forming their view while the ACRWC
requires that the child be capable of communicating their view. It has been argued that this
wording of the ACRWC is more restrictive than the CRC in that children who are disabled
and unable to communicate through verbal or written means are unprotected by the right.?3

However it has been argued that the word “communicate” is not limited to verbal

242 The African Charter on the Rights & Welfare of the Child 1990, article 4(2).

243 |bid, the preamble.

244 1hid, article 31.

245 Note 2 above, 110.

246 Note 228 above, article 31(a).

247 Note 228 above, article 31(d)

248 Note 2 above, 510.

249 Note 3 above, 81.

250 Note 3 above, 81.

251 Note 212 above.

252 B Mezmur B “‘The African Children’s Charter versus the UN Convention on the Rights of

the Child: A zero-sum game?’ (2008) 1 SA Public Law 23.

258 Gose M “The Charter on the Rights and Welfare of the Child” Community Law Centre 2002, accessed on 20
March 2016 at http://dullahomarinstitute.org.za/our-focus/childrens-rights-
project/Publications/Other%20publications/The%20African%20Charter%200n%20the%20Rights%20and%20
Welfare%200f%20the%20Child.pdf, 125; Jones A & Frank K ‘Convergence and divergence between the UN
Convention on the Rights of Children, and the African Charter on the Rights and Welfare of the Child’ (2013)
3(1) Sacha Journal of Human Rights 52.
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communication.?® The ACRWC requires the child’s views be heard and taken into
consideration. While the CRC gives the child the right to express their views and there is an
obligation to give the child’s views due weight. A drawback of ACRWC is that the child’s
views will be taken into consideration ‘in accordance with the provisions of appropriate
law’.?%  The impact of the child’s voice is therefore limited by the provisions of the
appropriate law, the State therefore has a wide discretion to limit the right.?6 There is an
obligation to give due weight in accordance with the age and maturity. Therefore the views of
children who are mature and older should have more impact on a final decision than those of
a very young and immature child.?5” Lastly the right in the CRC is applicable to all matters

concerning the child while the ACRWC is only applicable to judicial proceedings.

3.4 The national legal framework for the protection of the right to be

heard within the family environment
The international instruments, particularly the CRC has played a significant role in the
drafting of the new Children’s Act 38 of 2005.25¢ Section 10 of the Children’s Act deals
specifically with the child’s right to be heard. Section 10 is in many respects a restatement of
article 12 of the CRC.?° Section 31 of the Children’s Act was in many ways inspired by
article 12 of the CRC. An interpretation of the CRC above?® indicated how state parties are
obliged to ensure that mechanisms are established to guarantee that the child’s views are
heard, and further that these views are given weight. The research will now go onto analyse
the relevant sections of the Children’s Act in order to determine whether the right to be heard

within the family environment has been implemented effectively.

3.4.1 The Constitution of the Republic of South Africa, 1996

The South African Constitution does not contain an explicit provision on child participation.

It does entrench, however, the ‘best interest’ principle, by stating that “[a] child’s best

254 Jones A & Frank K ‘Convergence and divergence between the UN Convention on the Rights of Children,
and the African Charter on the Rights and Welfare of the Child’ (2013) 3(1) Sacha Journal of Human Rights 52.
2% Gose M “The Charter on the Rights and Welfare of the Child” Community Law Centre 2002, accessed on 20
March 2016 at http://dullahomarinstitute.org.za/our-focus/childrens-rights-
project/Publications/Other%20publications/The%20African%20Charter%200n%20the%20Rights%20and%20
Welfare%200f%20the%20Child.pdf, 125.

2% 1hid.

257 Note 2, 507 — 508.

2% Note 191 above.

259 C J Davel & A Skelton Commentary on the Children's Act ed 5 Cape Town: Juta, (2012) 10.

260 Heading 2.2.1. (i) above.
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interests are of paramount importance in every matter concerning the child.”?6! Listening to
the views of children in matters that affect the child has been regarded as forming part of the
child’s best interest.?¢? The Constitution does however provide a child with the right to have a
“legal practitioner assigned by the state, and at the state expense, in civil proceedings
affecting the child if substantial injustice would otherwise result”.?63 Furthermore section
12(2)(a) of the Constitution provides that everyone has the “right to make decisions
concerning their reproduction.” However, despite this the Constitution does not contain a
general right to be heard, nor a right to be heard within the family. In light of the fact that the

child’s right to be heard is “one of the four general principles”?¢*

3.4.2 Children’s Act 38 of 2005

The Children’s Act was enacted to give effect to the provisions in section 28 of the
Constitution as well as the international human rights instruments relating to children.?®® In
keeping with the provision of Article 12 of the CRC the South African Law Reform
Commission (SALRC) incorporated the child participation process into its drafting of the
Children’s Act.?%6 Furthermore the SALRC identified that one of the underlying principles to
be incorporated into the Children’s Act was the child's right to participate in decisions
regarding his or her life.?6” The SALRC identified the provision as one of the fundamental
principles of modern children’s rights approach, in keeping with the CRC.?68 Clause 2(4) of

the Discussion Paper reads as follows:

“Whenever a child is in a position to participate meaningfully in any decision-making
affecting him or her, he or she must be given the opportunity so to participate and proper
consideration must be given to the child’s opinion, views and preferences, bearing in mind the

child’s age and maturity.”?%

On this basis section 10 was incorporated into the Children’s Act, which provides children

with the right to be heard in all matters that affect them.

261 The 1996 Constitution, section 28(2).

262 Note 3 above, 32.

263 Note 73 above, section 28(1)(h).

264 Note 4 above, para 2.

265 Note 15 above, the preamble.

266 “Discussion Paper 103, Project 110 - Review of the Child Care Act’ South African Law Commission
available at at http://www.justice.gov.za/salrc/dpapers/dp103.pdf, accessed on 20 March 2016 ,8.
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268 |bid, 74.
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Section 10 relates to children’s right to be heard in any decision affecting them. Section 31
focuses specifically on decisions that are made within the family environment. Section 10 of

the Children’s Act reads as follows:

“Every child that is of such an age, maturity and stage of development as to be able to
participate in any matter concerning that child has the right to participate in an appropriate

way and views expressed by the child must be given due consideration.”

A comparison between section 10 of the Children’s Act and Article 12 of the CRC reveals a
slight difference in wording. This difference in wording impacts on the extent to which the
right is protected. In both the CRC and the Children’s Act the child has the right to participate
in any matter concerning them. However the Children’s Act is more restrictive as it requires
that the child be of such an “age, maturity and stage of development”?7® so as to participate,
while the CRC only requires that the child be capable of forming their own views. In this way
the Children’s Act creates a heavier restriction on permitting children to participate. However
there is a danger that the CRC could be misinterpreted as children with disabilities could be

thought to be incapable of forming their own views.

According to the CRC the child is given the right to ‘express’ their views, while the
Children’s Act allows the child the right to “participate in an appropriate way’. The term
“express” refers solely to the child’s communication of their view.?’ However the term
participation involves expressing views and having their views taken seriously.?’?
Participation involves expression, information sharing and the consideration of the child’s
views.?”® The child’s views are to be attributed weight in accordance with their age and
maturity.?’* However although the CRC does not use the term “participation”, the
requirement to consider the child’s views in accordance with their age and maturity ensures

proper participation.

270 Note 15 above, section 10.
271 Note 3 abpve, 3.

272 | hjd.

273 |hid.

274 | bid.
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The other distinguishing difference between article 12 of the CRC and section 10 of the
Children’s Act is that the Children’s Act provides that the views must be given “due
consideration”?75, this is different from the CRC which says that their views must be given
“due weight in accordance with the age and maturity”27® of the child. This analysis reveals
that with the CRC the child’s age, maturity and stage of development affect how much
weight is given to their views. While in the Children’s Act the child’s participation is
dependent on the child’s age, maturity and stage of development. This wording has been
phrased slightly differently in section 31 of the Children’s Act.

According to section 31(1)(a) of the Children’s Act a person holding parental responsibilities
and rights?’” in respect of a child must give “due consideration to any views and wishes
expressed by the child, bearing in mind the child’s age, maturity and stage of development,

before taking a major decision involving a child”.?®

The type of decisions referred to in section 31(1)(a) are those typically made within a family
setting, and which will have an effect on the life of the child. The decisions referred to in

section 31(1)(a) are provided for in section 31(1)(b) as follows:

“A decision referred to in paragraph (a) is any decision —
i.  inconnection with a matter listed in section 18(3) (c);*"°
ii.  affecting contact between the child and the co-holder of the parental responsibilities and
rights;
iii.  regarding the assignment of guardianship or care in respect of the child to another person

in terms of section 27; or

275 Note 15 above, section 10.
276 Note 12 above, article 12.
277 From here after where the research refers to the word “parent’, it includes all those who fall under the scope
of “holders of parental rights and responsibilities’.
28Note 15, section 31(1)(b).
219 The Children’s Act 38 of 2005, section 18(3)(c) states the following:
(3) Subject to subsections (4) and (5), a parent or other person who acts as guardian of a child must —
(c) give or refuse any consent required by law in respect of the child, including —
i consent to marriage.

ii. consent to the child’s adoption;

iii. consent to the child’s departure or removal from the Republic;

iv. consent to the child’s application for a passport; and

V. consent to the alienation or encumbrance of any immovable property of the child.
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iv.  which is likely to significantly change, or to have an adverse effect in, the child’s living

conditions, education, health, personal relations with a parent or family member or,

generally, the child’s well-being.”?%

It is important to understand when the section is applicable. Firstly it is only applicable to
children who express their views and wishes.?®* However this does not mean that the child
has to be fully developed, from a very young age children can express their views through
non-verbal communication such as “play, body language, facial expressions, drawing and
other non-verbal means.”?82 Secondly those wishes “are given weight in accordance with the
child’s age, maturity and stage of development”.?8® This means that the parents have to
seriously consider their child’s views, and consider the factors of “age, maturity and stage of
development” when determining how much weight to attribute to the child’s views.?®
Furthermore, the child’s right to have their views considered in decisions made within the
family environment has been limited to a list of major decisions.?®> A closer examination of
each subsection contained in section 31(1)(b) helps one to understand when the right can be

implemented, and whether the requirements can be readily implemented.

3.4.2.1 Marriage

Section 31(1)(b)(i) of the Children’s Act refers to decisions in connection with matters listed
in section 18(3)(c). The first of these matters is “marriage.”?®® One of the requirements of a
valid marriage is that both spouses must consent to the marriage.?®’ When one of the spouses
to the marriage is a minor, the consent of the child’s parent or guardian is necessary for the
marriage to be valid.?®® Section 18(3)(c)(i) endows parents with the authority to consent to
the marriage of their minor child. However in considering whether or not to consent to the
marriage, section 31(1)(b)(i) requires that the parent must give “due consideration to any
views and wishes of the child, bearing in mind the child’s age, maturity and stage of

development”.28° Therefore in considering whether to consent to the marriage of their child,

280 Note 15 above, section 31(1)(b).

281 Note 47 above, 9.

282 Note 3 above, 21; Note 13 above, 20.

283 Note 15 above, section 31(1)(a)

284 Note 2 above, 508. Note 2 above, 23; Note 4 above, para 28.
285 Note 17 above, 166 - 168.

286 Note 15 above, section 18(3)(c)(i).

287 Marriage Act 25 of 1961, section 30(1) of the; Recognition of Customary Marriages Act 120 of 1998, section
3(1)(a)(ii) of the; Civil Union Act 17 of 2006, section 11(2) .

288 Marriage Act 25 of 1961, section 24(1) and 24(A).

289 Note 15 above, section 31(1)(b).
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the parents must consider the views and wishes of their child. This is important in the context
of South Africa where there is a fair amount of child marriage.?®® Children have been known
to express their consent to marriage as a result of the undue influence of family members.?%!
It is important that the parents take into account the actual views of their child before
consenting to the proposed marriage of their child. In South Africa there is a cultural practice
known as ukuthwala. Ukuthwala is an unconventional form of engagement, where the
bridegroom forcibly abducts the woman, with the intention of forcing the parents of the girl
to consent to the marriage and accept the proposal.?? There is sometimes collusion between
the bridegroom and the girl if they are desire to get married but are unableto obtain the
consent of their parents.?® This practice does not adhere to the requirement that the parents
and children must consent to a proposed marriage. Although in many cases the girl may
consent, this is not always the case. This cultural practice therefore disregards section
31(1)(b)(i) of the Children’s Act. Furthermore the practice is in violation of best interest of

the chid principle as provided for in section 28 of the Constitution.

3.4.2.2 Adoption

Another decision listed in section 18(3)(c) is a parent or guardians’ consent to their child’s
adoption. Before a parent or guardian may give or refuse consent to the adoption of the child,
they are required to consider the views and wishes of the child concerned.?®* A decision
regarding the adoption of a child is certainly a ‘major decision’, as it significantly impacts on
the child’s life. Thus, a child who is considered for adoption certainly has an interest in
expressing their views regarding their proposed adoption. This section will not be applicable
where a decision is made regarding the child’s adoption before the child is born, or when the
child is a very young baby, as the sections is only applicable to children who can express a

view.

290 v/ Mtshali ‘Forced child marriage practiced under the pretext of customary marriage in South Africa’ (2014)
15 (2) Child Abuse Research in South Africa 51.

21 hid.

292‘Revised Discussion Paper 138 - The Practice of Ukuthwala’ South African Law Reform Commission
available at http://www.justice.gov.za/salrc/dpapers/dp132-UkuthwalaRevised.pdf, accessed on 20 March 2016,
6-7.

293 hid.*

2% Note 15 above, section 31(1)(b)(i) & section 18(3)(c); Note 25 above, 99.
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3.4.2.3 Departure or removal from the Republic; application for a

passport; alienation/encumbrance of immovable property of a minor
Section 18(3)(c) provides for the “departure or removal from the republic”. Therefore when a
parent is considering “consenting to the departure or removal of their child from the
republic,”?® they are required to consider the views of the child concerned, before reaching
their final decision.?®® A decision to relocate to another country is considered to be one that
will significantly affect the life of the child.?®” Similarly in terms of section 18(3)(c) when a
parent is considering consenting to the application for their minor passport, they must first
consider the views of the child concerned, before making their final decision.?®® The final
category contained in section 18(3)(c) is the “alienation/encumbrance of immovable property
of the minor’.?®® Therefore where a parent is considering consenting to the
alienation/encumbrance of immovable property of the minor child, they must first consider

the views of the child concerned, before reaching their final decision.

3.4.2.4 Affecting contact between the child and a co-holder of parental

responsibilities and rights
More than one person may hold parental rights and responsibilities (hereafter PRR) in respect
of a child.3® Married or unmarried biological mothers hold PRR’s in respect of their child,3%
married or unmarried biological fathers hold PRR’s in respect of their child,3%? and the
guardians of a child may also hold PRR’s in respect of the child.3®® The parent has a duty to
listen to the child’s views when making a decision concerning the child’s contact with
another parent.3** Difficulties can sometimes arise in determining the level of contact that the
child has with each holder of PRR’s. The Act provides that holders of PRR’s may “agree on a
parenting plan to determine the exercise of their respective responsibilities and rights in

respect of the child.”3% The parenting plan can inter alia deal with the contact between child

29 Section 18(1)(c)

2% Note 15 above, section 18(3)(c)(iii); HG v CG 2010 (3) SA 352 (ECP) para 19 — 24.
297 Note 213 above, 98.

2% Note 15 above, section18(3)(c)(iv)

299 Note 15 above, section 18(3)(c)(v).

300 Note 15 above, section 30(1).

301 Note 15 above, section 19(1).

302 Note 15 above, section 20 and 21(1)(a) & (b).
303 Note 15 above, section 23.

304 Note 47 above, 9.

305 Note 15 above, section 33(1).
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and the respective holders of PRR’s.2% Where holders of PRR’s are having difficulties
exercising their rights, they may not approach a court for intervention until they have
concluded a parenting plan which deals with inter alia the contact between the child and any
of the parents.3%” The parenting plan may be either made an order of court or to be registered
with the family advocate.2®® The Children’s Act obliges the parents to consider the views of

their child when concluding the parenting plan.3%

The Children’s Act Regulation: General Regulations Regarding Children3 provides the
following regarding the participation of children in preparing parenting plans:3!!

1. “Bearing in mind the child’s age, maturity and stage of development, such child must be
consulted during the development of a parenting plan, and granted an opportunity to express
his or her views, which must be accorded due consideration.

2. When a parenting plan has been agreed the child must, bearing in mind the child’s age,
maturity and stage of development, be informed of the contents of the parenting plan by the
family advocate, a social worker, social service professional, psychologist, suitably qualified

person or the child's legal representative.”

The parenting plan may either be created through the assistance of a “family advocate, social
worker or psychologist.”? The other way that a parenting plan can be prepared is after
mediation by a “social worker or other suitably qualified person™3!3 as contemplated in
section 33(5)(b) of the Act.31* The parenting plan that is submitted to the court or the family
advocate has to be accompanied by a form 9 or form 10.3'° The family advocate, social
worker or psychologist or other suitably qualified person has to indicate on the form whether
they have complied with the requirements of the regulation 11, namely, to inform the child of
the contents of the parenting plan and to grant the child an opportunity to express his or her
views.?1® Thus the regulation ensures that the child has had an opportunity to express his/her

views regarding contact with a co-holder of parental rights and responsibilities. The parent’s

306 Note 15 above, section 33(3)(c).

307 Note 15 above, section 33(2).

308 Note 15 above, section 34(1)(b).

%09 Note 15 above, section 98.

310 No. R261 2010.

811 General Regulations Regarding Children No. R261 2010, section 11.
312 Note 283 above, section 10(2)(a), accompanied by form 9.

313 Note 15 above, section 33(5)(b) Children’s Act.

314 Note 283 above, section 10(2)(b), accompanied by form 10.

315 Note 283 above, section 10(2)(a) & (b) of the Regulation respectively.
316 Note 283above, form 9 & 10.
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duty to listen to the views of their child is therefore enforced by an outside entity (the family

advocate).

3.4.2.5 Assignment of guardianship in terms of section 27

Section 31(1)(b)(iii) requires that parents consider the views of the child affected before a
decision is made in terms of section 27. A parent therefore has to give the child an
opportunity to express their view regarding the assigned care/guardianship. The parent is
required to consider these views and give “due consideration in accordance with the child’s
age and maturity.”®*” This nomination in a will is a decision that has the potential to
adversely affect the life of the child, and therefore the child has a strong interest in expressing

his or her views regarding the nomination.

3.4.2.6 Living conditions
Section 31(1)(b) refers to decisions which “is likely to significantly change, or to have an

adverse effect on”318 a number of listed circumstances. The first of these is the child’s “living
conditions.” The section therefore does not pertain to any decision that is made regarding the
child’s “living conditions” but only those decisions that are likely to “significantly change or
to have an adverse effect on the child’s living conditions.”**® The term “living conditions”
has a very wide meaning. “Living conditions” has been known to refer to “the circumstances
of a person’s life — shelter, food, clothing, safety, access to clean water.”*?® Therefore when
making such a decision a parent has to permit the child affected to express their views, but
only in instances where the decision is “to significantly change or to have an adverse effect
on the child’s living conditions.”3?! Examples include, moving homes, decisions relating to
after school care, parental residency arrangements (in the case of children with
divorced/separated parents), placement in children’s home (in the case of children who are
under the guardianship of a children’s home) and children’s transport arrangements to and

from school (as a safety factor).3??

817 Note 15 above, section 31(1)(a).

318 Note 15 above, section 31(1)(b)(iv).

319 Note 15 above, section 31(1)(b).

320 ‘English language and usage’ available at http://english.stackexchange.com/questions/139021/whats-the-
difference-between-life-conditions-and-living-conditions access on 16 November 2015.

321 Note 15 above , section 31(1)(b).

322 Note 218 above,98 & 99; Note 23 above, 156; Note 47 above, 9: Note 2 above, 22.
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3.4.2.7 Education

The next circumstance referred to in this section is where the parents decision will
“significantly change or have an adverse effect on”3% the child’s ‘education.” It has been said
in this regard that children have an interest in expressing which school they would like to
attend.®?* Further, children have an interest in the type of sports they play, the cultural
activities they participate in and the subjects they will study at school.**>These types of
educational decisions are said to affect the life of the child both short and long term.32¢ These
types of decisions may seem trivial to the parent but it is important that the parent listens to
the child’s views and takes them into consideration. In the case of MEC for Education:
Kwazulu-Natal and Others v Pillay®?” O’ Reagan J was dissatisfied that the views of the
mother has only been communicated. The Judge requested that the child provide reasons as to
why the school should in transgression of the school rules, permit her to wear a nose-stud.3?
The Judge made mention of the fact that the pupil concerned was a teenager, her views would
accordingly hold much weight. In this way the Courts are giving recognition to the need to

implement and incorporate child participation in all aspects of the child’s life.

3.4.2.8 Health

In terms of section 31 of the Children’s Act a child’s views must be considered before a
parent may make a decision that is likely to “significantly change, or to have an adverse
effect on32° the child’s health.3*° The Act does not provide a definition of the word ‘health.’
Health has been regarded as referring to both physical and mental wellbeing.33! Physical
health is said to encompass nutrition and diet; physical activity; use of alcohol and drugs;
medical care; rest and sleep.®*2 Mental health is regarded as a “state of well-being where an

individual understands his or her own potential and is able to cope with the normal stresses of

323 Note 15 above, section 31(1)(b).

324 Note 17 above, 156.

325 Note 2 above, 508.

326 Note 17 above,156.

3272008 (1) SA 474 (CC).

%28 |hid, 177 - 178.

329 Note 15 above, section 31(1)(b).

330 Note 15 above, section 31(1)(b)(i) & section 18(3)(c)(iv).

331 Hornby AS Oxford Advanced Learner’s Dictionary of Current English 6 ed (2000) 55; ‘WHO definition of
health” World health organisation available at http://www.who.int/about/definition/en/print.html accessed on 22
November 2014.

332 What Is Physical Health? - Definition, Components & Examples Education Portal available at
http://education-portal.com/academy/lesson/what-is-physical-health-definition-components-
examples.html#lesson accessed on 19 October 2014.
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life, and is able to work productively and fruitfully.”*® The concept of health is therefore
very broad, covering many different areas of a child’s life. Decisions relating to the “medical
treatment and surgical operation”33* of a child have to be implemented in light of section 129
of the Children’s Act.

Section 129(1) of the Children’s Act states that the subsections contained in section 129 do
not apply to Section 5(2) of the Choice and Termination of Pregnancy Act 92 of 1996
(hereafter CTPA). Section 5(2) of the CTPA permits women of any age (including children)
to consent to the termination of their pregnancy. The termination of one’s pregnancy is
certainly a decision that will “significantly change or to have an adverse effect on”3® the
child’s *health,” however a girl child has authority to consent to the procedure herself and
thus section 31(1)(b)(iv) is not applicable in this instance, as the final decision is not with the
parent but with the child.

Section 129 (2) provides that a child “may consent to his or her own medical treatment if, the
child is over the age of 12 years; and the child is of sufficient maturity and has the mental
capacity to understand the benefits, risks, social and other implications of the treatment.”3%
Therefore even though “medical treatment” would appear to be a “major decision’, section
31(1)(b)(iv) is not applicable if the requirements of section 129(2) are met. A decision that
would appear to result in greater change to or have an even greater “adverse effect”” on the

child’s health is ‘surgical operations.” Nevertheless section 129(3) provides that:

“A child may consent to the performance of a surgical operation on him or her if-
a) the child is over the age of 12 years; and
b) the child is of sufficient maturity and has the mental capacity to understand the benefits,
risks, social and other implications of the surgical operation; and

c) the child is duly assisted by his or her parent or guardian”.>

In terms of regulation 48, the consent by the child or parent/guardian must be in writing.338

Although the child has to be duly assisted by the guardian, the decision making authority lies

333 ‘Mental health: a state of well-being” World health organisation available at
http://www.who.int/features/factfiles/mental_health/en/ accessed on 22 November 2014.
334 Note 15 above, section 129.

335 Note 15 above, section 31(1)(b).

336 Note 15 above, section 129(2).

337 Note 15 above, section 129(3).
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with the child, and the provisions of section 31(1)(b)(iv) do not apply. For both medical
treatment and surgical operations the provisions of section 31(1)(b)(iv) only apply where “the
child is under the age of 12 years; or over that age but is of insufficient maturity or is unable
to understand the benefits, risks and social implications of the medical

treatment/operation.”33°

Therefore is sub-section 31(1)(b)(iv) implementable when it comes to the issue of ‘health’?
The analysis of the section as it relates to section 129 reveals that it can only be implemented
when section 129(4) & (5) are applicable. Holders of PRR may not be aware of the
provisions of section 129, section 31(1)(b)(iv) should make reference to section 129 to ensure

that holders of PRR are aware of how the section is to be implemented.

3.4.2.9 Personal relations with a parent or family member

The next circumstance listed is section 31(1)(b)(iv) is “personal relations with a parent or
family member”.34 The parents ought to give “consideration to any views and wishes
expressed by the child”34t where their decision will “significantly change or have an adverse
effect on the child’s personal relations with a parent or family member.”3*?> The courts have
recognised that the children’s views ought to be considered and given weight when making a
decision regarding relocation and a change in primary residence.®*® Such decisions would
certainly affect the child’s personal relation with a parent. It has been found that children of
different ages and stages of life feel differently about how their contact with another parent is

structured, and it is therefore important to consider the child’s views in each case.®*

3.4.2.10 The child's well-being
The parent ought to give consideration to the views and wishes expressed by the child where
their decision will “significantly change or to have an adverse effect on the child’s ‘well-

being.”3* The term “‘well-being’ refers to a person’s general health and happiness, including

3% The General Regulations of the Children’s Act, No 261.

339 Note 15 above, section 129(4) &(5).

340 Note 15 above, section 31(1)(b)(iv)

341 Note 15 above, section 31(1)(a)

342 Note 15 above, section 31(1)(b).

33 HG v CG 2010 (3) SA 352 (ECP).

344 B Neal & J Flowerdew ‘New structures, new agency: the dynamics of child-parent relationships after
divorce’ (2007)15 International Journal of Children’s Rights 26.

345 Note 15 above, section 31(1)(b)(i) & section 18(3)(c)(iv).
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their emotional, physical and psychological well-being.34¢ It is thus a very broad term that
encompasses a broad spectrum of the life of a child. In this way the section ensures that
important aspects of a child’s life are provided for. It is very broad, and the term is fairly
vague which potentially could make it difficult for parents to understand exactly what is

required of them.

3.5 Shortfalls falls in South African Law

The Constitution is the supreme law of the nation,*’ and is innovative in including a section
which deals exclusively with children’s rights.3*¢ The Committee on the Rights of the Child
has referred to the child’s right to be heard as one of the fundamental rights of the
Convention, to be considered in the implementation of all the other rights in the CRC.3*° It is
therefore a shortfall in the South African law that our Constitution has not included the
child’s right to participate, as this is so important to the child’s enjoyment of other rights.
Nevertheless this has been incorporated through the Children’s Act.%° The child’s right to be
heard has been in incorporated through section 10. The wording of this section is very similar
to the wording of article 12 of the CRC, however the slight difference in the wording makes
the application of the right as contained in the Children’s Act more restrictive than that in the
CRC. The Children’s Act has also addressed the child’s right to be heard within the family
environment through section 31(1)(a) and (b), which is the focus of this research. The section
has provided for a list of major decisions to which the right is applicable. This section is a
good effort in covering all the important decisions and aspects of a child’s life, and has been
regarded as a “workable definition.”3>! However, the privacy of the family environment
makes it undesirable and difficult to monitor the implementation of section 31(1)(a) and
(0).%%2 It is suggested that an effective form of implementation for such decisions would be
creating greater awareness amongst holders of parental rights and responsibilities through
parenting programmes.®3 General Comment No. 12 makes reference to the need for

parenting programmes in implementing the right. The Children’s Act has provided for skills

36 Note 301 above, 1456.

347 The Constitution of South Africa 1996, section 2.

348 hid, section 28.

%9 Note 3 above, vi.

350 38 of 2005.

351 Note 17 above, 167 & 169.

352 Note 181 above, 427; Note 58 above, 157; CASE ‘An assessment of child participation in the family in
South Africa’ The Community Agency for Social Enquiry (2006) available at
http://resourcecentre.savethechildren.se/sites/default/files/documents/1702.pdf accessed on 14 November
2015,56.

353 Note 3 above, 81 — 82.
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programmes such as parenting programmes in the norms and standards regulations.®* A
number of parenting programmes have been implemented in South Africa but there is a need

for more, 3% and with an emphasis on child participation within the home

3.6 Summary

Children’s right to be heard within the family environment is new and innovative to both
traditional Western and African cultures alike. The CRC and the ACRWC have both
addressed the right of the child to be heard, it would seem that the wording of the CRC is
clearer and easier to implement. Nevertheless both treaties leave open-ended questions as to
how the right is to be properly implemented and make no specific reference to the right to be
heard within the family environment. The General Comment No. 12 however provides good
direction on how the right is to be implemented within the family environment, and these
should be considered in implementing the relevant section of the Children’s Act. In
implementing this right, section 31(1)(b) of the Children’s Act has listed a number of key
decisions where holders of parents are obliged to listen to the views of their children. Thereby
encouraging a style of parenting which is child centred, instead of adult dominated. Lastly, in
its efforts to implement the right within the family, the Children’s Act has failed to introduce
parenting programmes which have proved an effective way of aiding the implementation of
the right to be heard within the family. Overall the effort in both international and national
law, even with its shortfalls, has had a positive effect on challenging and changing traditional

mind-sets which sort to entrench the subservient role of children within the family.

34 Annexure B, Part IV Norms and Standards for Prevention and Early Intervention Programmes.

35 Ward C & | Wessels “Rising to the Challenge: Towards Effective Parenting Programmes” in L Berry, L
Biersteker, A Dawes, L Lake, L Smith & C Smith Child Gauge (2013) Children’s Institute: Cape Town
<http://www.ci.org.za/depts/ci/pubs/pdf/general/gauge2013/South AfricanChildGauge2013.pdf, 64.
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CHAPTER FOUR
A COMPARATIVE ANALYSIS OF THE CHILD’S RIGHT TO BE
HEARD WITHIN THE FAMILY

4.1 Introduction

South Africa is one of many nations that have been influenced by the international children’s
rights instruments to the extent that it has incorporated the rights contained in these
instruments into its national law. Nations that incorporate international law into their
domestic law do so in different ways, and some nations manage to implement the rights in a
way that is more effective than others. Therefore an analysis of the implementation of a right
within different jurisdictions can render useful insights on how the right is best implemented.
This part of the study focuses on a comparison and an analysis of the right of a child to be
heard within the family as implemented in the South African, Botswanan and Scottish
Children’s Acts. Based on the comparative analysis, recommendations will be made on how
South Africa can improve its implementation of the child’s right to be heard within the family

environment.

Botswana is a neighbouring country of South Africa.’®® Both Botswana and South Africa
share a history of colonialism, consequently their current legal systems have been influenced
by Roman-Dutch Law and English Common Law.37 Furthermore both Botswana and South
Africa have incorporated the child’s right to be heard within the family into their domestic
law.58 Very few countries have done this.3>° Botswana’s incorporation of this right into its
domestic law is therefore a progressive feature of the Botswana Children’s Act 8 of 2009. In
addition to these two similarities, Botswana and South Africa hold similarities in the context
of their African customary law and culture. In Botswana the role of the child within the
family is very similar to that of South Africa.36® Respect and submission to adults is very

much a part of family culture, and children are not encouraged to participate in family

3% “Towards a common future’ Southern African development community available at
http://www.sadc.int/member-states accessed on 10 February 2015.

357 C Porsel “Unity, diversity or separation? The Bakgatla-ba-Kgafela in the borderlands of Southern Africa’
(2014) 59(2) Historia 253.

3% Note 15 above, section 35(1)(b); Botswana Children’s Act 8 of 2009, section 27(4)(e).

359 Note 17 above, 164.

360 «Children’s rights’ Ditshwanelo — Botswana centre for Human Rights available at
http://www.ditshwanelo.org.bw/child_rights.html accessed on 06 February 2015; S Moses ‘Children and
participation in South Africa: an overview’ (2008) 16 International Journal of Children’s Rights 331-332.
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matters.36! The Constitutions of both Botswana and South Africa have given recognition to
traditional African customary law?¢?, resulting in a pluralist legal system.362 Therefore due to
the geographical, legal and cultural similarities that the countries share, the context in which
the right has been implemented in Botswana and South Africa is comparatively similar. On
this basis it is submitted that a comparative analysis with the Botswana Children’s Act is

desirable and will be insightful.

Scotland has been chosen as a country of comparison due to the similarities it holds with
South Africa in both its legal system and its incorporation of child participation within the
family into its domestic law. The Scottish legal system, like South Africa comprises of a
mixture of mainly English common law and Roman Civil law, or Roman-Dutch law in the
case of South Africa.3* More particularly, the Scottish family law system like South Africa
has its origins in English Common Law.3%® Section 31 of the South African Children’s Act,
which implements the right of a child to be heard within the family, was to large extent
inspired by the Children (Scotland) Act.%¢ Scotland and South Africa are one of the few
countries that have incorporated children’s right to be heard within the family into domestic
law.%67 On this basis it is submitted that analysing the right as it appears in the Children
(Scotland) Act may provide insight on how to improve the implementation of the right in

South African law.

Below is an analysis of the right as it appears in the Botswana Children’s Act and the
Children Act (Scotland). In analysing these Acts the research will only focus on sub-sections
where the right is phrased significantly differently to the comparative section of the South
African Children’s Act as well as any relevant provisions which South Africa has not

included.

361 <Children’s rights’ Ditshwanelo — Botswana centre for Human Rights available at
http://www.ditshwanelo.org.bw/child_rights.html accessed on 06 February 2015; S Moses “Children and
participation in South Africa: an overview’ (2008) 16 International Journal of Children’s Rights 331-332.
%2 Note 342 above, 255.

%3 Note 324 above, 253.

364 C Van der Merwe “The origin and characteristics of the mixed legal systems of South Africa and Scotland
and the importance in globalisation’ (2012) 18(1) Fundamina 101-102; P M Stahl ‘Don’t forget about me:
implementing article 12 of the United Nations on the Rights of a Child’ (2007) 24(3) International Journal of
Comparative Law 829.

365 D W De Bruin “Child Participation and representation in legal matters’ (2010) PHD thesis, University of
Pretoria (2010) 442.

366 Note 17 above, 169.

367 Note 17 above.
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4.2 Botswana

The following analysis of the Botswanan Children’s Act is aimed at determining how
effective the relevant sections are in implementing the child’s right to be heard within the
family environment, and whether any mechanisms can be adopted by South Africa to

improve its implementation of the right.

4.2.1 Children’s Act 8 of 2009

The Botswana Children’s Act was promulgated 2009.2¢8 The Children’s Act was largely
influenced by the CRC and the ACRWC.3% Botswana ratified the CRC in 1995°7° and the
ACRWTC in 2001.3"* The Act incorporates the child’s right to participate in section 83’2 and
section 27(4)(e).*”® Although section 8 is a more general section, section 8(2) provides
valuable guidelines on the implementation of children’s right to participate. South Africa can

particularly learn from section 8(2) in its implementation of the child’s right to be heard.

4211 Section 8 of the Children’s Act 8 of 2009

Section 8 can be regarded as one of the “guiding principles of the Act™*"*. It plays a role in informing
the application and interpretation of the Botswana Children’s Act.’” Section 8 of the Botswana

Children’s Act reads as follows:

“Section 8 — Child Participation
1) Every child who is of such age, maturity and level of understanding as to be able to
participate in decisions which have a significant impact on that child’s life shall have a right

to do so.

368 ‘Harmonisation of children’s laws in Botswana’ The African Child Policy Forum available at
http://www.acerwc.org/wp-content/uploads/2012/05/English-ACERWC-Botswana-Harmonisation-of-Laws-on-
Children.pdf accessed on 10 February 2015, 3.

369 | bid.

870 Ratification Status for CRC - Convention on the Rights of the Child” United Nations Human Rights — Office
of the High Commissioner of Human Rights available at
http://tbinternet.ohchr.org/_layouts/TreatyBodyExternal/Treaty.aspx?Treaty=CRC&Lang=en accessed on 31
May 2015.

371« ACRWC ratification table’ The African Union available at http://pages.au.int/acerwc/pages/acrwc-
ratifications-table accessed on 31 May 2015.

372 Which deals with the child’s right to participate more generally.

378 Which deals with child participation within the family.

374 Botswana Children’s Act 8 of 2009, part 1.

375 The wording of section 8(1) of the Botswana Children’s Act is similar to the comparative section of the
South African Children’s Act 38 of 2005, which provides the categories of age, maturity and stage of
development pre-requisites to participating.
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2) For the purpose of ensuring that the child is able to participate in the decision-making

process, the child shall be given —

a.

f.

adequate information, in a manner and language that the child understands, about
i. the decision to be made,
ii. the reasons for the involvement of persons or institutions other than his or her
parents, other relatives or guardian,
iii. the ways in which the child can participate in the decision-making process,
and
iv. any relevant complaint or review procedures;
the opportunity to express the child’s wishes and views freely, according to the
child’s age, maturity and level of understanding;
any assistance that is necessary for the child to express those wishes and views;
adequate information regarding how the child’s wishes and views will be taken into
account;
adequate information about the decision made and a full explanation of the reasons
for the decision; and

an opportunity to respond to the decision made.

3) Decisions under this Act that are likely to have a significant impact on a child’s life include

but are not limited to —

a.
b.

decisions about the alternative care of the child;

decisions in the course of preparing, modifying or reviewing care or alternative care
agreements or plans for the child;

decisions about the provision of social services to the child; and

decisions about contact with the child’s parents, other relatives, guardian or other

persons who are significant in the child’s life.”

The guidelines provided for in section 8(2) are a unique feature of the Botswana Children’s

Act,2"%which can be used in the implementation of the child’s right to be heard within the

family as well in other situations requiring child participation.

Subsection 8(2) of the Children’s Act greatly improves the protection of the child’s right to

participate. The South African Children’s Act would improve its implementation of the

child’s right to be heard by including a subsection similar to subsection 8(2) of the Botswana

Children’s Act. Section 8(2) contains a list of requirements that needs to be met in order to

876 8 of 2009.
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ensure that children are able to participate in the decision making process®’. Ensuring that
these requirements are met is important as child participation involves more than merely
permitting the child to be heard.3”® These requirements cover four important aspects of
participation namely, providing the child with the appropriate information;3”® providing the
child with an opportunity to participate;3° providing the child with assistance in
participation®®! and giving the child an “opportunity to respond to the decision made”.28 A
more comprehensive analysis of section 8(2) under these four aspects of participation follows

below.

Section 8(2) (a), (d) & (e) address the type of information the child ought to receive in order
to be able to effectively participate. According to this section the child ought to receive
information on the decision to be made, involvement of certain persons in the decision, ways
to participate in the decision, complaint or review procedures, how their views will be taken
into account and the decision made and reasons for the decision.®® Section 8(2)(a) also
addresses the issue of language, children must be provided the “information in a manner and

language that the child understands™®84. This however, is not re-iterated in section 8 (2)(d) &

(€).

An analysis of section 8(2) (a), (d) & (e) have many strengths and shortfalls. Firstly providing
children with the information referred to in section 8(2) (a), (d) & (e) is a crucial part of
ensuring that the child is able to participate properly. This has been endorsed by the
Committee on the Rights of a Child who have provided that in order for children to
experience meaningful participation they are to be provided with adequate and appropriate
information about the decision at hand, how the participation will take place, how their views
will be taken into account and information regarding the final decision taken and on any
follow-up procedures.®® The reason that this is so important is that the quality of a decision

depends on the quality and quantity of information the individual has received about the

877 To be discussed in more detail below.

378 A Parkes Children and international human rights law — the right of a child to be heard (2013) 15.
379 Note 341 above, 8(2) (a), (d) & (e)

380 Note 341 above, 8(2)(b)

381 Note 341 above, section 8(2)(c).

382 Note 341 above, section 8(2)(f).
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384 Note 341 above, Section 8(2)(a).
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process.®® And in order to empower children to express their views and wishes, it is
necessary to first ensure that they have a right to be informed about the processes and facts
needed for good decision-making.®” Furthermore, it is vital that the child receives the
information in a “manner and language that he or she understands”3®, otherwise the
information that he or she receives will be of no use. Section 8(2)(d) and (e) do not require
the information to be given to the child in a “manner and language that the child

understands”3®°, This creates a potential weakness in these subsections.

Section 8(2)(b) addresses the issue of providing the child with an opportunity to participate.
There are different forms of opportunities that can be given to the child “depending on the
child’s age, maturity and level of understanding”.3%° Section 8(2)(b) addresses this by stating
that the child must be given an opportunity “according to the child’s age, maturity and level
of understanding.”*** As a child matures, he/she may be able to initiate the participation
him/herself, and his/her views may hold more weight.3%? On the other hand, parents with very
young children may have to adopt a ‘consultative’ approach to participation.3® A
consultative approach is where the parents consults with the child and considers the views of
the child in coming to the final decision, but the child does not make the final decision.3** An

analysis of this section reveals the following strengths and weaknesses.

Ensuring that a child is given an opportunity to participate is important as a child’s right to
participate cannot be implemented unless the child is given the opportunity to participate.3%
However the wording of section 8(2)(b) is very limited as it does not refer to the types of
participation opportunities a child should be given according to their age and maturity and
level of understanding. A parent reading this section is unlikely to have this knowledge
themselves. It would have improved the implementation of the right if the section had

referred to the different forms of participation that become appropriate depending on the

386 <Children’s right to be heard in Canadian judicial and administrative proceedings — submission for the
Committee on the Rights of the Child General Day of Discussion’ Justice for children and youth - Canadian
Foundation for Children, Youth & The Law at http://jfcy.org/wp-
content/uploads/2013/10/UNDiscussionPaper.pdf accessed on 14 November 2015, 2.
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3% Note 3 ahove, 12, 147, 148, 150.
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“child’s age and maturity and level of understanding”*°¢ namely, consultative participation,3%’
collaborative participation3® and child-led participation.3*® Child-led participation is where
the child initiates the participation and the adult merely acts as a guide in making the final

decision.400

Section 8(2)(c) provides that a child must be given “any assistance that is necessary for the
child to express their wishes or views.”%! Assistance could take various forms, for example a
child with a speech or hearing disability may require assistance in trying to communicate
their views. In the contents of judicial and administrative proceedings assistance could be
provided through a legal representative.*%? It is less obvious what assistance would be
required in the family environment. An analysis of this subsection reveals that the wording of
this subsection is very opened-ended. However it is impossible to foresee all the various
forms of assistances a child may require. Wording the section in this manner is therefore
appropriate as it places a duty to provide a child with assistance if necessary, but does not

limit the type of assistance that may be provided.

Lastly, section 8(2)(f) provides that children must be given an “opportunity to respond to the
decision made™4%, This is a natural progression from the previous section, where the child is
informed of the decision made. Upon being informed of the decision made the child may
want to agree, disagree or provide an alternative option.*®* An analysis of the subsection
reveals the following. The section is written in straight forward, easy to comprehend
language. It does not need to address the concept in more detail as it is simple, a child must
be provided with an “opportunity to respond to the decision made.”*% However it would have
been appropriate for section 8(2) to follow on by addressing the issue of complaints, remedies
and redress procedures. If the child is unhappy about the fact that his/her view and wish has
not been taken into account, the child should be able to approach a body to review the final

decision. The Committee on the Rights of a Child have provided that in order to effectively

3% Note 341 above, section 8(2)(b).
397 | bid.

3% Note 3 above, 12, 148.

39 Note 3 above, 12, 150.
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implement the child’s right to participate, the legislation must include complaints, remedies
and redress procedures.“% In the context of the family environment, the Committee provides
that the child “should be able to turn to a person in the youth services of the community.”4%
Section 8(2)(a)(iv) provides that a child must be informed of any relevant complaint or
review procedures, but does not indicate what complaint or review procedures are in place for

children whose rights are violated. This is a shortfall in the subsection.

4.2.1.2 Section 27(4)(e) of the Children’s Act 8 of 2009

The child’s right to participate within the family is found under the provision dealing with

parental responsibilities and rights. The relevant section reads as follows:

“Every parent shall have the duty in respect of his or her child to — encourage the child’s

participation in household decisions and actions subject to the child’s age, maturity and level

of understanding.”*®

Certain features in this subsection requires further description and analysis. Firstly, the fact
that section 27(4)(e) is presented as one of the parental duties means that parents are obliged
to fulfil the obligations of this subsection. The next important feature is the use of the word
‘encourage,” which suggests that children might not take the initiative to participate, and thus
may require encouragement to do so. The arena that the children are to be encouraged to
participate is in “household decisions and actions.” This choice of wording opens up the scope
of participation to all decisions and actions taken within the household. This scope of the
participation is therefore not limited to ‘major decisions’ affecting the child as is done in
other jurisdictions.*®® Children who are of insufficient age, maturity and level of
understanding will be prevented from participating. An analysis of the subsection 27(4)(e) of

the Botswana Children’s Act*1? presents the following advantages and shortfalls.

The requirement to ‘encourage’ participation is important in communities which previously

discouraged children from sharing their views on household decisions, as children may not be

406 Note 4 above, paras 46, 47.

407 Note 4 above, paras 46.

408 Note 341 above, section 27(4)(e).

409 Children (Scotland) Act 1995, section 6; Children’s Act 38 of 2005, section 35(1)(b).
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accustomed to participating in decision making.*** In the context of Botswana, this
encouragement may be necessary given the traditional African cultural attitude towards child
participation.*'? The next feature of the subsection is requiring parents to encourage their
child’s participation in ‘household decisions and actions.” The fact that this duty is not
limited to major decisions/certain types of decisions taken within the home can be regarded
as impractical and too burdensome for parents.*:3 The reason for this is that a discussion will
also be required over minor household decisions and actions which may not significantly
affect the child. It has been argued that requiring a parent to consider their child’s views on
every decision made, including minor decision can be unduly burdensome.*** And in this

respect the wording of section 27(4)(e) renders it not easily implementable.

Lastly children may only participate if they are of “sufficient age, maturity and level of
understanding”.*'®> “Age, maturity and level of understanding”'6 are therefore prerequisites
to child participation within the home. Unlike the CRC which provides that these categories
should only be taken into account when deciding how much weight to attribute to the child’s
views.*”  These factors are therefore not prerequisites to participation, they are merely
factors to be considered when attributing weight to the child’s views.**® However, from the
wording of this section it is clear that only children of sufficient age and maturity may

participate.

4.2.2 Summary

The Botswana Children’s Act provides the child with the general right to be heard in much
the same way as the South African Children’s Act through section 8(1). However section 8(2)
provides a list of valuable and rich guidelines which certainly improves the implementation
of the child’s right to be heard. Although these guidelines do not pertain exclusively to the
child’s right to be heard within the family environment they can certainly be used in that

context. Parents can apply these guidelines in order to ensure that the child experiences

411 ] Sloth-Nielsen ‘Modern African childhoods: does law matter?” in M Freeman (ed) Law & childhood studies:
current legal issues 127.

412 Gwandwe C & Mayekiso T ‘Promoting children’s participation in South Africa: a social system control
perspective’ (2011) 19 International Journal of Children’s Rights 242.

413 Note 4 above, 169; Scottish Law Commission, Report on Family Law, Scot Law Corn No 135 (1992), para
2.62.
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meaningful and impactful participation. Section 27(4)(e), which relates exclusively to the
child’s right to be heard within the family is a very brief section. Apart from the use of
wording ‘encourage,’ this section is impractical in its failure to limit the type of household
decisions that it applies to. Therefore the Botswana Children’s Act contains both strengths

and weaknesses.

4.3 Scotland

Scotland has incorporated the right to be heard within the family through section 6 of the
Children (Scotland) Act 1995. What follows is brief description and thereafter an analysis of
section 6 of the Scotland’s Children (Scotland) Act 1995. The purpose of the analysis is to
determine how effective the relevant section is in implementing the child’s right to be heard
within the family environment and based thereon any mechanisms South Africa can adopt to
improve its implementation of the right. Article 24(1) of the EU Charter of Fundamental
Rights provides that “children shall have the right to such protection and care as is necessary
for their well-being. They may express their views freely. Such views shall be taken into
consideration on matters which concern them in accordance with their age and maturity.”4*°

Scotland is a member of the EU, and accordingly is obliged to observe this article.

4.3.1 Section 6 of Children (Scotland) Act 1995

The Children Act 1995 was drafted by the Scottish Law Commission was to a large extent
influenced by the CRC and the European Convention on Human Rights 1953 (ECHR).*?° As
discussed above General Comment No. 12 specifically makes reference to the right to be
heard within the family.*?! In drafting the Children (Scotland) Act, the Scottish Law
Commission felt that it was desirable for children to be consulted by parents before a decision
was made that affected that child*??. The Scottish Law Commission explained that it was
important for a child to be consulted with by their parents in such instances as ‘a child is a
person in his or her own right and his or her views are entitled to respect and

consideration.”#?3 Section 6(1) places this obligation on parents and reads as follows:

41% European Union Charter of Fundamental Rights 1953, Article 24(1).
420 Note 17 above, 168; Note 381 above, paras 2.60 — 2.66.

421 Note 4 above, paras 92 — 96.

422 Children (Scotland) Act 1995, section 6(1).
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“A person shall, in reaching any major decision which involves—

a. his fulfilling a parental responsibility or the responsibility mentioned in section 5(1) of
this Act; or

b. his exercising a parental right or giving consent by virtue of that section, have regard so
far as practicable to the views (if he wishes to express them) of the child concerned,
taking account of the child’s age and maturity, and to those of any other person who has
parental responsibilities or parental rights in relation to the child (and wishes to express
those views); and without prejudice to the generality of this subsection a child twelve

years of age or more shall be presumed to be of sufficient age and maturity to form a

view.™%

Certain aspects of this section require further description and analysis in order to establish the
section’s true value in implementing the child’s right to be heard within the family. The
aspects that are to be considered are the use of the words “as far as practicable”; “wishes to

express those views;” “child of twelve years of age or more shall be presumed to be of

sufficient maturity;” and “major decision.”

Section 6 of the Children’s (Scotland) Act only requires parents to have regard so far as
practicable to their child’s views. Parents are therefore not under an obligation to regard the
views of their child every time a decision is made, but only when it is practicable to do so.4?
After analysis it is apparent that this aspect of the provision provides certain advantages and

disadvantages.

It has been argued that it is not practical to expect parents to consider the views of their child
in every decision concerning the child.*?¢ Where a parent makes a minor decision concerning
their child it may not be necessary for them to engage in a consultative process with the child
regarding the child’s views. Placing an obligation on parents to do so would therefore be
unduly burdensome and unrealistic.*?” The provision is therefore implementable if parents
are obliged to regard the views of their child only when it is practicable. And in this way this
aspect of section 6 improves the implementation of the child’s right to be heard within the

family. However the danger with this provision is that it provides no guidelines. When is it

424 Note 388 above, section 6(1).
425 | bid.
426 | bid.
427 1bid.
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practical to consider a child’s views and when is it not? Parents may readily dispose of the
obligation to consider their child’s views on the basis that it is not practical. The vagueness in

this provision is therefore a threat to the security of the child’s right to be heard.

Section 6 of the Children (Scotland) Act indicates that children are not obliged to express
their views. Children are therefore not obliged to participate in a family decision if they wish
not to. This aspect of the provision addresses one of the basic requirements for the
implementation of the child’s right to be heard as provided for by the Committee on the
Rights of a Child. The Committee has provided that “children should never be coerced into
expressing views against their wishes and they should be informed that they can cease
involvement at any stage.”*?® The Committee on the Rights of a Child has urged all state
parties to include this requirement in all legislative measures for the implementation of the
child’s right to be heard.*?® By addressing this issue the provision complies with the
obligation by the Committee, as well as alerts parents to the fact that the child’s participation

has to be voluntary.

The Children (Scotland) Act creates the presumption that children 12 years old and older
should be presumed capable of forming a view. In order for a child’s views to be considered
the child has to be of sufficient age and maturity. Thus it is presumed that a child who is 12
years or older is of sufficient maturity to make decisions. An analysis of this presumption

reveals the following advantages and disadvantages.

Firstly, one has to consider why the Scottish Law Commission has adopted an age criteria of
12 years old. Is this age criteria arbitrary? The Scottish Law Commission has suggested that
the criterion of 12 years old is in line with psychological research and is in line with the
Scottish Common Law.*3° However, more than a decade after the Scottish Law Commission
Report on Family Law,*3! the Committee on the Rights of a Child suggested that age criterion
alone is not sufficient in determining the significance of a child’s views.**? The General
Comment No. 12 refers to research which has shown “that information, experience,

environment, social and cultural expectations, and levels of support all contribute to the

428 Note 4 above, para 134(b).
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development of a child’s capacities to form a view.”#3® It has been suggested that even very
young children are able to express a reasoned view through crying and other gestures.*** It is
therefore desirable that age limits be avoided, and instead the “child’s capacity to participate

be considered on a case by case basis.”43®

The next important aspect to consider is the effect that the presumption has on the
implementation of the child’s right to be heard within the family. The Scottish Law
Commission foresaw the possibility of parents too readily dismissing their child’s right to be
heard on the basis that the child was “too young to understand and form reasonable views.”4%
By including the presumption, parents would be obliged to listen to the views of children
over the age of 12 years. In this way the presumption provides increased protection to the
right to be heard for children over 12 years. However, the concern is whether the presumption
negatively impacts on the rights of children under the age of 12 years. The Scottish Law
Commission explained that the age criterion was not intended to create the impression that
the views of children under 12 years old are unimportant.*3” And in order to convey this, the
Scottish Law Commission drafted into the section the words “and without prejudice to the
generality of this subsection™3, It has been suggested by Sutherland that in terms of this
section, parents are still obliged to listen to the views of children younger than 12 years.** In
support of this Sutherland explained that a similar presumption exists in relation to a child’s
right to be heard in judicial proceedings, and it has not prevented the courts from listening to

the views of children under the age of 12 years.*4

Based on the above, is the inclusion of a presumption desirable? It has been found that age
alone is insufficient to establish a child’s ability to form a reasoned view. And on this basis
the Committee on the Rights of a Child has advised against placing an age limit.*** However
the Children’s Act (Scotland) does not place and an age limit but rather creates a

presumption. Furthermore, the section is worded in a way so as to avoid creating the

433 Note 4 above, para 29; L Krappmann “The weight of the child's view (Article 12 of the Convention on the
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impression that the views of younger children are not important. However, the danger created
by the presumption is that parents may too-readily dismiss the views of younger children on
the basis that the children are too young to be able to form a view. It is therefore argued that
although the section improves the protection of the right for children over 12 years, it
weakens the protection of the right for children under the age of 12 years, and is accordingly

undesirable.

The Children’s (Scotland) Act allows for the child’s right to be heard within the family to
‘major decisions.” Therefore the child does not have a right to be heard in trivial household
decisions, but only those decisions that are considered major. Placing an obligation on
parents to consider the views of the child in every household decision has been considered
too burdensome and unrealistic.**> However the Scottish Law Commission did not go on to
define the category ‘major decision.” It expressed that it could not define ‘major decision’
with any precision, and on that basis left the term undefined.*** The Scottish Law
Commission recognised that this would render the provision vague but expressed that the

provision was still valuable as it could have the effect of influencing behaviour. 444

In analysing the above the following observations are made. Firstly, providing a list of
decisions regarded as “major decisions” may limit the ambit of a child’s right to participate
within the family. However, in order for a section to be “implementable” the lay person has
to be able to read and understand when to implement it. Failing to define “major decisions”
makes it difficult for individuals to grasp how and when the section is to be implemented.
The Children (Scotland) Act failures to define the concept “major decision,” this therefore

can be regarded as a shortfall in the Act.

The Scottish Law Commission drew a comparison with the duty of the local authority to
listen to views in public decision making.**> In making decisions the local authority has to be
accountable to the public and its decisions are subject to judicial review.**¢ However the
relationship between the child and his or her parents is very different and it is difficult to

imagine what the sanction would be for non-compliance. The Scottish Law Commission

442 Note 381 above, para 2.62.
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recognised that placing a sanction would render the provision unenforceable but recognised

that the provision would have value in that it could influence behaviour.4’

4.3.2 Summary

The above analysis of section 6 of the Children (Scotland) Act 1995 reveals that the section
has both advantages and disadvantages to section 31 of the South African Children’s Act.
The wording of the sections may carry different meaning, but not to the extent of changing
the overall meaning of either of the sections. The major differences lie in additional criteria
drafted into each section. The Children (Scotland) Act contains positive implementation
mechanisms in expression that the parents are to have regard for the child’s views “as far as
practicable”.*# A further feature of the Children (Scotland) Act is that it respects the child’s
individuality by recognising that he/she may not wish to voice views. The last and very
important difference is the inclusion of the presumption. The presumption offers greater
protection to the rights of children over 12 years old, while not disregarding younger
children. The major shortfall in the Children (Scotland) Act is that it does not define the
concept “major decision”. This certainly effects the efficacy of the section as a parent has no
guideline on when he or she is supposed to invoke this section. Nevertheless section 6 of the
Children (Scotland) Act provides some effective implementation mechanisms which if
applied in South Africa could improve the implementation and protection of the child’s right

to be heard within the family.

4.4  Comparison with South Africa and conclusions drawn

Although section 8(1) and section 8(3) of the Botswana Children’s Act do not contain
mechanisms that can improve the implementation of the child’s right to be heard within
South African law, section 8(2) certainly does. Section 8(2) of the Botswana Children’s Act
refers to a list of requirements that need to be met in order for the child to participate
effectively. As discussed these requirements cover the following aspects of participation,
providing the child with the appropriate information; providing the child with an opportunity
to participate; providing the child with assistance in participation and giving the child an
opportunity to respond to the decision made.**°® Meeting these requirements is crucial in

ensuring effective participation. The South African Children’s Act does not have a similar
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provision, and therefore fails to ensure that the child’s right to be heard is implemented
properly. South Africa would therefore greatly improve its implementation of a child’s right
to be heard within the family by including a provision similar to section 8(2) of the Botswana
Children’s Act. In order to address this shortfall, South Africa could introduce similar

provisions in the form of regulations.

The next relevant section of the Botswana Children’s Act is section 27(4)(e). The three
distinguishing features to the South African Children’s Act are, the inclusion of the word
“encourage”, the application of the right to “all household decisions and actions” and impact
of “the child’s age, maturity and level of understanding”** on the child’s enjoyment of the
right. The African culture does not generally encourage child participation, thus children may
not be accustomed to participate and may need encouragement to participate.*>* Therefore the
wording “encourage the child’s participation™2 in the Botswana Children’s Act is relevant in
the African context. By including similar wording the South African Children’s Act would

improve its implementation of the right.

The next feature is the application of the right. The child’s right to participate within the
family as contained in the Botswana Children’s Act is not limited to ‘major decisions’. This
places a heavy burden on parents, which is undesirable and impractical. The South African
Children’s Act limits the scope of the right to a list of major decisions. This makes the

implementation of the right manageable for parents, and is therefore preferable.

Lastly, in the Botswana Children’s Act the child’s right to participate in household decisions
is subject to the “child’s age, maturity and level of understanding.”*%3 In the South African
Children’s Act children have the right to participate regardless of the child’s age, maturity
and level of understanding, these factors are only taken into account in determining how
much weight to attribute to the child’s views.*** In this way the South African Children’s Act
therefore provides greater protection to the right, and is therefore preferable. In conclusion,

although certain aspects of the South African Children’s Act are preferable, the Botswana
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Children’s Act contains a number of features that have the potential to improve the

implementation of a child’s right to be heard within the family.

There were a number of features in the Children (Scotland) Act which were distinguishable
from the South African Children’s Act. These features are namely the requirement to
consider the child’s views “as far as practicable;” the child only has to participate if he or she
‘wishes to express views;” children ‘twelve years of age or more shall be presumed to be of
sufficient age and maturity to form a view’ and the non-description of the phrase ‘major

decisions.’#%

The inclusion of the words “as far as practicable’ takes account of the reality, that it may not
always be practical for parents to consider their child’s views. However as discussed above
this wording leaves the right open to abuse. The South African Children’s Act has limited its
scope to a number of specified decisions. It may not be practical for parents to consult the
views of their children in every decision, but they at least have to ensure that it is done when
taking decisions referred to in section 31(1)(b) of the South African Children’s Act. The
wording of the South African Children’s Act provides greater protection to the right while
still accommodating the fact that parents cannot consult the views of their child in every

household decision. The wording of the South African Children’s Act is therefore preferable.

The next feature in the Children (Scotland) Act’s is the inclusion of the words ‘wishes to
express views.” This addresses an important aspect of participation — that it must be
voluntary. The South African Children’s Act does not expressly address the issue of
voluntary participation and it is recommended that it is included in the Act. The next feature
of the Children (Scotland) Act is the presumption contained in the Act. As discussed above,
although the presumption improves the protection of the right for children over 12 years, it
has the potential to negatively impact on the right of children under 12 years. Furthermore the
presumption is not in line with current research. It is therefore argued that the South African

Children’s Act approach of excluding an age criteria is preferable.
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Lastly, while the South African Children’s Act has limited the application of the right to a list
of major decisions,**® the Children (Scotland) Act has not. Although the Scottish Law
Commission believed it to be “difficult to define major decision with any precision’ the South
African Children’s Act has provided a ‘workable’ definition to concept ‘major decision.’*" It
is therefore argued that in this respect the wording of the South African Children’s Act is

preferable.

45 Summary

An analysis of the law of Botswana and Scotland which deals with the child’s right to be
heard within the family environment has rendered useful insights. It has revealed both South
Africa’s strengths and weaknesses in implementing the right. South Africa has definitely
done well in defining the ‘major decisions’ to which this right applies, in a way that
Botswanan and Scottish law were unable to. Section 8(2) of the Botswana Children’s Act is
innovative in providing a list of requirements that need to be followed in order to ensure
effective participation. South Africa could greatly improve its implementation of the right by
including a similar provision. Further, the Botswana Children’s Act places an obligation on
the parents to encourage child participation within the family. In an African traditional
context, this is very important. South Africa would improve its implementation of the right by
including a similar provision. The Children (Scotland) Act incorporation of an age limit is
undesirable. The major strengths of the Children (Scotland) Act is that participation is
optional. The insights rendered from this analysis will be useful in compiling the

recommendations for the implementation of the right.

456 Note 15 above, section 31(1)(b).
457 Note 17 above, 169.
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CHAPTER FIVE
CONCLUSION & RECOMMENDATIONS

5.1 Introduction

Prior to the adoption of the CRC, and in particular Article 12, the voices of children received
little recognition, and children were rarely given the opportunity to participate in the
decisions that shaped their daily lives and futures.*>® The child’s right to be heard in matters
that affect them was affirmed through South Africa’s ratification of the CRC and its
incorporation of the right into sections 10 and 31 of the Children’s Act.*>® The Children’s Act
has provided the child with the right to be heard in all matters affecting the child, including
decisions made within the family. While considerable research and concern has been afforded
to the child’s right to be heard in general, and in public and institutional settings, the child’s
right to be heard within the family has been largely ignored. South Africa being one of the
few countries to specifically address the child’s right to be heard within the family in its
domestic law.*® The diversity of cultures, existence of traditional mind-sets as well as other
barriers makes the effective implementation of this right rather challenging. In light of this
the writer identified the need to critically analyse the South African legal framework which
protects the right of the child to be heard within the family. The analysis was done in light of
the relevant international and foreign comparative materials, with a view of potentially

making suggestions for improving the implementation of that legal framework.

The research aimed to address the following questions:

5.1.1 What does international law require in respect of children’s right to be heard in
decisions within the family environment?

5.1.2 What does the Children’s Act 38 of 2005 require with regards to children’s right to be
heard in decisions within the family environment?

5.1.3 What are the implementation mechanisms contained in the Children’s Act in terms of
this right?

5.1.4 What are the potential weaknesses of these mechanisms?

458 Note 2 above, 502; G Note 3 above, 81.
459 38 of 2005.
460 Note 17 above, 164.
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5.1.5 What can South Africa learn from Scotland and Botswana in implementing the right

of a child to be heard within the family environment?

Through the following summary of the proceeding chapters, the writer will illustrate how
these research questions have been addressed and answered, and based thereof conclusions

and recommendations that the research has rendered.

5.2  Summary of chapters

In chapter two a foundation to this research was laid, by identifying the benefits, concerns
and challenges associated with the child’s right to be heard within the family. By identifying
the benefits the importance of the right is understood. By addressing the concerns, any
hesitations that the one may hold towards child participation within the family have hopefully
dissipated. And lastly, by identifying the challenges associated with child participation within
the family one can analyse whether the legislative mechanisms in place are sufficient. It was
found that it is important to give recognition to this right as it gives respect and recognition to
the individual identity and human dignity of the child. Furthermore, the right is important in
the role it plays in enhancing other rights. The right is also beneficial as it plays a role in
developing a child’s social and participation skills; improves the quality of family decision;
and aids in protecting children from abuse.*®* The concerns of parents towards child
participation within the family were further identified. The concerns were namely the child’s
incompetence and inexperience to participate; the need for children to learn to take
responsibility before they can be granted rights; the right would affect the enjoyment of
childhood; the undermining of parental authority and lack of respect for parents; conflict with
traditional and cultural values; children burdened with unnecessary responsibility or
information; participation is time consuming; and the possibility of children making mistakes.

These concerns were found to be largely unfounded.

Chapter two lastly considered the challenges encountered in the implementation of the child’s
right to be heard within the family environment. The challenges addressed and identified
were the tension between parent and child roles; the individual attitudes of family members
towards the right of a child to be heard within the family environment; tradition and culture

and the private nature of the family environment. These challenges have the potential to

46INote 3 above, 5-9.
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disrupt the effective implementation of the right to be heard within the family. Identifying
these challenges was therefore important, and needed to be done before the applicable law

was considered and analysed.

Chapter three explored the international and national law pertaining to a child’s right to be
heard in decisions within the family environment. The analysis of the international law was
limited to the relevant provisions of the CRC and the ACRWC. Article 12 of the CRC
provides that the child has a right to be heard in all matters affecting them. The child’s right
to be heard within the family environment falls within this ambit. Whilst article 12 itself does
not expressly provide for the right to be heard within the family environment, its interpretive
instrument, General Comment No. 12 refers extensively to this. On an analysis of the relevant
paragraphs of the General Comment it was identified that there were three main points that
the Committee made in relation to child participation within the family specifically. Namely,
that parents must give recognition to the evolving capacities of the child, there is no age limit
prescribed. That the state parties must implement legislation and policy, which encourage
parents, guardians and childminders to listen to children and give due weight to their views in
matters that concern them. Lastly, paragraphs 132 — 134 of the General Comment No. 12462

provide general guidelines for ensuring that children experience meaningful participation.

The ACRWC only provides expressly for the child to be heard in judicial and administrative
proceedings. The treaty does not provide children with a right to be heard within the family.
The only reference that there is to the child’s right to be heard within the family is where it
places a duty on children to be active participants of their community.*%® This could be
understood to mean participating verbally in the community. However it is well established
that children generally play a subservient role in traditional African families. It would be
unlikely for children to provide their views without parents encouraging them to do so. The

treaty therefore fails to provide protection to the child’s right to be heard within the family.

The national law that formed the focus of this study was section 31 of the Children’s Act. It
was found that the Children’s Act contains a workable definition for the list of decisions that
it refers to. It also complies with the requirements of General Comment by placing an

obligation on parents to both listen to their child’s views and to give the views due weight.

462 Note 4 above.
463 Note 342 above, preamble.
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However, the Children’s Act failed in its requirements under international law in that it does
not prescribe for policy measures to be taken in the implementation of the right. It also does
not provide a list of requirements that must be met in order to ensure the effective

implementation of the right.

Lastly, chapter four provided a comparative analysis of section 31 of the Children’s Act with
the Botswana Children’s Act and the Children (Scotland) Act. The comparative analysis of
these jurisdictions revealed that the South African Children’s Act has done well to include a
workable definition of the list of decisions that the right applies to. Furthermore the
Children’s Act has not included an age criteria which is preferable. However it is
recommended that the Children’s Act could improves its implementation of the right by
incorporating a section providing for the requirements that need to be met in order to ensure
effective participation. Furthermore, the Children’s Act must address the issue that child
participation within the family is voluntary. Parents are also to have a duty to encourage child
participation within the home as it is uncommon in many cultures. Despite these
recommendations the South African Children’s Act can truly be commended for the
protection that it has afforded to the child’s right to be heard within the family environment.

Its protection of this right is innovative, and revolutionary in a traditional African context.

5.3 Recommendations

Based on the analysis of the relevant international, foreign and national law, and potential

obstacles that one faces in implementing the right the following recommendations are made:

The South African national law should prescribe for policy measures to be taken for
implementation of the right. The first motivation for this is that the CRC requires “state
parties to take appropriate legislative...and other measures for the implementation of the
right.”#64  Therefore, South Africa is obliged to take measures in addition to enacting
appropriate legislation. The Committee on the Rights of a Child has stated in relation to the
child’s right to be heard within the family environment that state parties should adopt policy
and educational programmes to promote the participation of the child within the family.4%

Families can only be expected to implement the right if they are aware that it exists.*®8 It is

464 Note 12 above, article 4.
465 Note 4 above, para 92, 93.
466 Note 17 above, 169.
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therefore vital that South Africa adopt such programmes in order to ensure that it is

implemented effectively.

The South African national law should contain a list of requirements that need to be met in
order to ensure effective participation. The Committee on the Rights of the Child has
provided an extensive list of requirements that need to be met in order to implement the
child’s right to be heard.*¢” Along these lines, the Botswana Children’s Act has enacted a
comprehensive list of requirements that must be met in order to ensure effective
participation.*6® These requirements cover the following issues, providing the child with the
appropriate information; providing the child with an opportunity to participate; providing the
child with assistance in participation and giving the child an opportunity to respond to the
decision made.*®® Research has shown that all these aspects are important in ensuring
effective participation.#”® On this basis it is important that South Africa include a similar
provision which will enable individuals to read the section and understand what steps have to

be followed to ensure that the right is implemented effectively.

The South African national law should ensure that participation is voluntary. Article 12
provides that the child has a “right to express views freely.”#”* The Committee on the Rights
of a Child has expressed that the child must be able to express his/her views voluntarily.4
According to the Committee on the Rights of the Child, one of the basic requirements to
implement the right to be heard is to ensure that the right is exercised voluntarily.*”3 It is
therefore vital that for the effective implementation of the right that the child and parents
understand that all views are to be expressed voluntarily. Referring expressly to this
requirement, the Children’s (Scotland) Act will help ensure that parents and children are

made aware of this important requirement.

467 Note 4 above, para 134.

468 Note 341 above, section 8(2).

469 Note 341 above, section 8(2).

470 “Children’s right to be heard in Canadian judicial and administrative proceedings — submission for the
Committee on the Rights of the Child General Day of Discussion’ Justice for children and youth - Canadian
Foundation for Children, Youth & The Law at http://jfcy.org/wp-
content/uploads/2013/10/UNDiscussionPaper.pdf accessed on 14 November 2015, 2; G Lansdown ‘Every child
has the right to be heard — a resource guide on the UN Committee on the Rights of the Child General Comment
No.12’ (2011) Save the Children UK — London available at
http://www.unicef.org/french/adolescence/files/Every_Childs_Right_to_be_Heard.pdf accessed on 14 November
2015, 12, 147, 148, 150.

471 Note 12 above, article 12.

472 Note 4 above, para 22.

473 Note 4 above, para 34(b).
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The South African national law should place a duty on parents to encourage participation.
The Botswana Children’s Act, states that parents must “encourage the child’s participation in
household decisions and actions.”*’* Similarly, the South African Children’s Act could
expressly provide that parents are to “encourage the child’s participation.” This is important
in a nation where the cultural norm is not for children to be “seen and not heard.”*" It is

therefore likely that many children will not participate without being encouraged to do so.

South Africa has certainly done well in its implementation of the child’s right to be heard
within the family environment, by applying the recommendations discussed above South
Africa will be able to provide a stronger protection of the right and ensure that it is
implemented effectively.

474 Note 341 above, section 27(4)(e).
475 Note 2 above, 502.
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