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PRECIS

The brazen acts of Somali pirates against international shipping transiting through the Gulf
of Aden and around the Horn of Africa drew global media attention between 2006 and
2012. As a countermeasure, foreign and international naval resources were deployed to the
region in an attempt to interdict the perpetrators and prevent further acts, particularly
because Somalia possessed no capacity to police the waters adjacent to its coast. States are
granted universal jurisdiction over acts of piracy committed on the high seas or exclusive
economic zones of coastal states in terms of the United Nations Convention on the Law of
the Sea (UNCLOS).

However, the perpetrators often committed similar piratical attacks in the territorial sea or
found refuge in the territorial sea after descent from the high seas. The universal jurisdiction
conferred by UNCLOS on all states does not apply in the territorial sea, where the coastal
state exercise exclusive and sovereign jurisdiction. To circumvent this, the United Nations
Security Council passed a series of resolutions authorising foreign naval intervention in the
territorial sea. Some piratical acts could fall outside the geographical and temporal
limitations of the resolutions and the study accordingly proposes the need for a permanent
and binding universal enforcement regime which would extend into territorial seas in
specified circumstances. The study considers two approaches to achieve this.

The first approach suggests a modification of the UNCLOS provisions to extend the
universal enforcement jurisdiction granted under article 105 into territorial seas. The details
and procedure of such modification is set out in the study. However, it will be shown how
states are protective of their sovereign rights over their respective territorial sea and their
preference to maintain the current UNCLOS regime. Thus attempts to modify UNCLOS
would be adversely perceived by states as an erosion of sovereign rights and would be
unlikely to be adopted. A contribution of the study is to challenge this perception of states
regarding the erosion of their sovereign rights over the territorial sea. The study will reveal
through an exegesis and revisit of legal scholarship and juridical doctrine that the notion of
absolute and exclusive sovereignty is built upon a hollow historical foundations and there
is an evolving contemporary jurisprudence to suggest an erosion of traditional concepts of
maritime sovereignty.

The second approach turns to the east African seaboard and reveals from a continental
perspective that there is a movement away from these traditional notions of sovereignty in
the direction of the facilitation of international and regional cooperation, collaboration,
intervention and pooling of resources in respect of maritime security. Against this
background the second approach in this study proposes a model which is complementary
to the existing UNCLOS regime and has a permanent and wide geographical application.
Under this model, the role of the African Union to intervene in member states is
highlighted. The proposed model facilitates the exercise of universal enforcement
jurisdiction over piratical acts committed in the territorial sea by descent from the high seas
or exclusive economic zone. This special jurisdiction is exercised under specified
circumstances under the aegis of the African Union and through its institutional framework,
particularly the African Standby Force and Continental Early Warning System.
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IN LIMINE
I. OPENING REMARKS
Consider the following scenario:

A large container vessel departing from Italy is en route to her destination in
Tanzania. Her journey traverses the Red Sea into the Gulf of Aden and along
the Horn of Africa close to the coastline of Somalia. She is underway and has
logged a position of 25 nautical miles from the coastline, when the chief mate
on the container vessel spots a suspicious skiff approaching at a fast speed.
The skiff intercepts the container vessel — firing rocket-propelled grenades at
the container ship. Using ladders, the crew of the skiff, who appear to be
Somali nationals, are able to board the container vessel and forcibly take
command. They alter the course of the vessel and head landward within 10
nautical miles of the Somali coast. The chief mate issues a distress call, which

is received by a foreign naval vessel 50 nautical miles from the coast...

This scenario is a generic example of an act of piracy — many of which take place off the
coast of Somalia and along the east African seaboard. This scenario is drawn from hundreds
of recorded incidents which have occurred in the waters of this region during the relatively
short period between 2006 and 2012.2 The setting of this scenario, namely the waters off
the coast of Somalia and the Gulf of Aden, is located along a vital shipping route where the
coastal cities of Bosaso and Mogadishu have been confluences of lawlessness and
corruption resulting from a weak Transitional Federal Government (TFG) that is attempting

to reconstruct the country, which has borne the epithet ‘failed state’ since 1991.

The role of the foreign naval vessel in this scenario is a critical aspect of the research
problem for this thesis. The act committed by Somali nationals in this scenario would
amount to piracy as defined in article 101 of the United Nations Convention on the Law of
the Sea (UNCLOS).? This voluminous convention contains a few articles setting out the

definition and enforcement regime to combat acts of piracy.* In this scenario, article 100

2 These incidents are recorded in monthly and annual reports of the International Maritime
Organisation and the International Maritime Bureau’s Piracy Reporting Centre. See section 1.2 of
chapter 2.

3 United Nations Convention on the Law of the Sea, Montego Bay, December 10, 1982. UN Doc.
A/CONTF. 62/122 (1982). Abbreviated in this thesis as ‘UNCLOS’. See section 1.2 of chapter 4.

4 These articles are annexed to this thesis et seq.
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of UNCLOS creates a duty to cooperate in the repression of piracy, and, in fulfilling this
duty, the naval vessel — under article 105 of UNCLOS — would be able to seize the pirate
ship and the ship taken by piracy, arrest the persons, and seize the property on board.
Pursuant to this article, the courts of the state of the capturing naval vessel would be able
to exercise their domestic law and impose a penalty on the pirates. The article operates in
the absence of any nexus between the capturing state and the victims or pirates. It thus

provides for the exercise of universal jurisdiction.

Key to the UNCLOS provisions is the geographical restriction of its application. First,
article 101 defines piracy as an act committed in a specific juridical realm or zone,
described as the high seas (or the Exclusive Economic Zone [EEZ] or a place outside the
jurisdiction of any state).°> Second, article 105 provides for universal enforcement
jurisdiction only on the high seas or a place outside the jurisdiction of any state.® To create
a context for the reader, the chart below sets out the different juridical zones entrenched

into customary international law by UNCLOS.

Contiguous 1 nautical mile (M) = 1852m
Territorial Sea i zone i
Baseline : :
~._V 120 2im 200M
? S Tem'toria.l H Exclusive Economic Zone o The High Seas o
P g il
: : :
H . ——— 350M
. . . ~ L
: H ContinentaliShelf o The Area iy
I ; : :
. . .
Scale of Rights i : ;
o o Sovereign rights to the water column E Sovereign rights to E . .
Sovereign Territory and continental shelf E the continental shelf E No national rights

FIGURE 1: Chart depicting the zones formalised in the UNCLOS
Source: Royal Society of Chemistry’

One of the consequences of this geographical limitation® in article 105 of UNCLOS is that

the exercise of enforcement measures pursuant thereto can only be exercised on the high

5 See article 101(a)(i) and (ii) of UNCLOS. This is read with article 58(2) of UNCLOS, which
includes the Exclusive Economic Zone.

® This article is also read with article 58(2) of UNCLOS, which includes the Exclusive Economic
Zone.

"Available at:
http://pubs.rsc.org/services/images/RSCpubs.ePlatform.Service.FreeContent.ImageService.svc/Im
ageService/Articleimage/2014/NP/c3np70123a/c3np70123a-f2_hi-res.gif

8 For convenience, this geographical limitation is referred to intermittently in this thesis as ‘the high
seas limitation’.
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seas or the EEZ. In the above scenario, once the pirate skiff and the hijacked container
vessel enter the territorial sea of Somalia, the foreign naval vessel is precluded from
engaging in any enforcement measure pursuant to UNCLOS. Furthermore, any pursuit by
a foreign naval vessel commenced on the high seas must cease once the suspect vessel

being pursued enters the territorial waters of its own state or of a third state.®

The obligation to pursue and arrest the pirate suspects is then left exclusively to the coastal
state, which exercises exclusive jurisdiction within its territorial sea.’® However, this
becomes problematic when the coastal state does not have the capacity to police its
territorial sea, as in the case of Somalia.! There are no exceptions to this rule under the
present international legal framework, in terms of allowing the foreign naval vessel to

interdict pirates within the territorial sea of another state.

The fact that the coastal state is left to its own devices to exercise enforcement and
adjudicatory jurisdiction exclusively in its territorial sea, has given rise to two lines of
jurisprudence for the same actus reus. The determining factor as to which law would apply
is the locus delicti: if the act is committed within the territorial sea of a coastal state, then
that coastal state would exercise exclusive jurisdiction and the act would be defined,
enforced, and adjudicated according to its municipal law.!? According to Dickinson, ‘piracy
by municipal law...comprehends as much or as little as the law-making authority of the
particular state may choose to make it, and pirates by municipal law are offenders only
against the law of the state concerned’.*® In this instance, the act could be labelled as piracy
under municipal law, or statutory piracy or any other offence such as armed robbery, assault
or hijacking. Where the act is committed on the high seas or in a place outside the

jurisdiction of the state, it would be classified as piracy under the law of nations or piracy

% See article 111(3) of UNCLOS.

10 See Attard and Mallia ‘The High Seas’ in Attard (ed.) et al 1 The IMLI Manual of International
Maritime Law: The Law of the Sea (2014) at 259 where they note that: ‘the [International Law
Commission] believed that where the attack takes place within the territorial sea of a state, the
general rule should be applied that it is a matter for the affected state to take the necessary measures
for the repression of acts within its territory.” See also ILC Report to the UNGA concerning the work
of its eighth session, par. 1(iv) at 282.

11 See Doby ‘Piracy Jure Gentium: The Jurisdictional Conflict of the High Seas and Territorial
Waters’ 41 Journal of Maritime Law and Commerce (2010) 561 at 562; Geil? and Petrig Piracy and
Armed Robbery at Sea (2011) at 138. See United Nations Security Council Resolution: S.C. Res.
1816, U.N. Doc. S/RES/1816 (2 June 2008), which noted: ‘the crisis situation in Somalia, and the
lack of capacity of the Transitional Federal Government (TFG) to interdict pirates or patrol and
secure either the international sea lanes off the coast of Somalia or Somalia’s territorial waters’. (7™
preambular paragraph). See Surbun A Review of Developments in the Nature and Law of Maritime
Piracy Unpublished LL.M mini dissertation (University of KwaZulu-Natal) (2008) at 48.

12 See Dickinson ‘Is the crime of piracy obsolete?’ 38 Harvard Law Review (1925-6) 334 at 339.

13 1dem.
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jure gentium. The view that concept of piracy jure gentium is reflected in UNCLOS is
adopted in this thesis.2* In turn, this Convention has acquired the force of customary
international law. According to the law of nations, enforcement jurisdiction is universal,
and all states may arrest and punish acts of piracy on the high seas — irrespective of the lack

of a jurisdictional nexus.*®

Given the conundrum created by the exclusivity of coastal state jurisdiction over acts in
territorial waters and the circumstances of Somalia where domestic enforcement
jurisdiction suffers severe incapacity, it seemed most appropriate for the international
community to help strengthen the capacity of the TFG on land.® Furthermore, in response
to growing incidents of piracy in 2010, there was a focus on presenting options to prosecute
and imprison persons responsible for acts of piracy.!” Statistics in the next chapter show
that incidents of piracy off the east African coast surged during 2006 and 2007 and reached
unprecedented levels from 2009 to 2011. Scholarship and commentaries on piracy peaked
during this period®® as novel scenarios arose, for example, on the legal implications and
regulation of private maritime security companies'® and prosecution of pirates captured by
third party states.?® This thesis, finalised in 2017, presents a useful temporal frame of
reference. The incidents of piracy could be analysed within a 10-year period. In the period
of review from 2006 to 2016, clear peaks and troughs can be seen in the statistics plotted

on a graph in the next chapter.

14 Attard and Mallia (2014) at 259 refer to: ‘the definition of piracy jure gentium in the UNCLOS...’
15 See Bingham ‘Harvard Research in International Law: Draft Convention on Piracy’ 26 American
Journal of International Law (1932) Supplement 743 at 749.

16 See ‘Report on the situation with respect to piracy and armed robbery at sea off the coast of
Somalia’ UN Doc. S/2016/843 (7 October 2016) at par. 66: ‘The ultimate solution to the problem of
piracy off the coast of Somalia lies in a stable and secure future for Somalia. As such, the piracy
problem must not be tackled in isolation, but rather as part of a well-coordinated, international
support package for the Federal Government of Somalia and the regional states to ensure, among
other things, a stable political transition in 2016, a stronger security sector and the creation of
economic opportunities, especially for young people and other vulnerable communities, with a key
emphasis on national ownership. The United Nations remains committed to supporting the efforts
to eliminate the threat of piracy off the coast of Somalia.’

17 See ‘Report of the Secretary-General on possible options to further the aim of prosecuting and
imprisoning persons responsible for acts of piracy and armed robbery at sea off the coast of Somalia,
including, in particular, options for creating special domestic chambers possibly with international
components, a regional tribunal or an international tribunal and corresponding imprisonment
arrangements, taking into account the work of the Contact Group on Piracy off the Coast of Somalia,
the existing practice in establishing international and mixed tribunals, and the time and resources
necessary to achieve and sustain substantive results.” UN Doc. S/2010/394 (26 July 2010).

18 A perusal of the bibliography appended to this thesis demonstrates this trend.

19 See, for example: Pitney and Levin Private Anti-piracy Navies (2013).

20 Scharf et al Prosecuting Maritime Piracy (2015).
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Enforcement measures based on universal jurisdiction seemed to be stonewalled by the
clear division between piracy jure gentium and piracy and armed robbery under municipal
law.?! This is a well-established and clear principle of law that conforms to the concept that
a state may not exercise its power in any form in the territory of another state.?? As a result,
this rigid distinction did not receive much probative analysis.?? However, the unique
circumstances of Somali piracy necessitated the adoption of a series of resolutions?* passed
by the United Nations Security Council, which inter alia allowed states cooperating with
the TFG to enter the territorial waters of Somalia and engage in enforcement jurisdiction
using the powers vested in UNCLOS. However, these resolutions were narrowly
constructed and contain various temporal and geographical restrictions. Their ad hoc and
sui generis nature was emphasised with the disclaimer that they should not be construed
and developed into a state practice which would eventually acquire the force of customary
international law. Furthermore, at regional level the need for enforcement measures in the
territorial seas of neighbouring states was recognised. As a result, the Djibouti Code of
Conduct and a trilateral agreement between South Africa, Tanzania and Mozambique were
concluded, with these considerations being one of their objectives.?® These measures
clearly demonstrated the need to exercise enforcement jurisdiction in territorial waters in
order to effectively suppress piracy. All of the above measures were predicated on consent
and cooperation, and were not permanent. Once these measures lapse and the resolutions
expire, the existing high seas limitation in UNCLOS would continue to prevail. Thus
subsequent isolated incidents like the one described in the above scenario would fall outside

the reach of universal jurisdiction and enforcement under UNCLOS.

2L Attard and Mallia (2014) at 270 note that: ‘[a] final maritime crime to be considered is armed
robbery against ships. The UNCLOS contemplates universal jurisdiction for the crime of piracy jure
gentium, a crime of such gravity that it is included among the few classical examples of norms
possessing jus cogens status. However, as is the case in other contemporary threats to maritime
security such a maritime migrant smuggling, this [UNCLQOS] fails to provide for similar, equally
grave attacks on ships, thus creating a serious jurisdictional lacuna.” See Surbun (2008) at 48.

22 See the Lotus case PCIJ series A no 10 at 18; see, also, Oppenheim International Law (1926) at
§277; Johnson ‘Piracy in Modern International Law’ 43 Transactions of the Grotius Society (1957)
63 at 71; see further for example, ICC IMB Piracy and Armed Robbery against ships, Annual
reports, where the IMB notes the restrictive locus element in the UNCLOS piracy definition, and
provides an alternative definition which includes acts committed in the territorial sea. Each report is
prefaced with a standard preambular comment stating that ‘the majority of attacks against ships take
place within the jurisdictions of States and piracy defined under [UNCLOS] does not address this
aspect’.

23 Other elements of the piracy definition contained in article 101, such as the motive of the pirate,
have received extensive academic commentary — particularly since maritime terrorism became a
concern.

24 Discussed in section 2.1 of chapter 5.

25 See section 2.1 of chapter 5.
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I1. APPROACH AND MOTIVATION FOR THE THESIS

As indicated above, for the purposes of this study, the high seas limitation manifests in two
ways in the UNCLOS provisions. The first is contained in article 101 which provides inter
alia the geographical area within which the actus reus must be committed. The second is
contained in article 105 which relates to the geographical area within which enforcement

jurisdiction can be exercised against perpetrators once the actus reus has been committed.

2.1 Primary aim

In light of the foregoing high seas limitation, the primary aim of this thesis is to challenge
the foundation of the distinction between acts of piracy on the high seas and armed robbery
in the territorial sea, in order to propose the extension of the enforcement regime provided
under UNCLOS to the territorial sea. In order to achieve this, the thesis proposes the
application of the concept of piracy jure genitum as reflected in UNCLQOS, into the realm
of the territorial sea through a revision of article 105 (the enforcement provision dealing
with piracy in UNCLOS), which removes the high seas limitation from this enforcement
provision. This proposal will be made with certain caveats, which continue to recognise the
sovereignty of the coastal state over its territorial sea.

The enforcement provision relates to a specific actus reus set out in article 101, namely
‘any illegal acts of violence or detention, or any act of depredation, committed for private
ends by the crew or the passengers of a private ship or a private aircraft’.?® Thus, the
proposal to extend of the enforcement provision into territorial seas is not envisaged in
respect of other acts which may be regarded as criminal by the domestic law of respective
coastal states. Although there is no obstacle to the geographical areas in articles 101 and
105 differing in extent, it is submitted that a corresponding amendment of the definition of
piracy which removes the high seas limitation in certain restricted circumstances would
complement the main proposal to extend the enforcement provision into territorial seas.
The thesis will thus also proffer recommendations for the amendment of the definition
provision of UNCLOS. The outcomes of these proposals are to create a permanent

enforcement regime.

As seen above, the high seas limitation is solidified in the provisions articles 101 and 105

of UNCLOS. It is generally accepted, for example by the United Nations Security Council,

% The actus reus is also inclusive of sub-paragraphs (b) and (c) of article 101.
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that the suite of provisions contained in UNCLOS pertaining to piracy?’ sets out the extant
legal framework applicable to combatting piracy and armed robbery at sea.?® It can be noted
at this stage that the assertion by the Security Council that UNCLOS sets out the framework
pertaining to combatting armed robbery at sea is, however, debatable because article 101
specifies a specific actus reus qualified by the high seas limitation in its provisions, which
are then read into articles 100 and 105. The same actus reus, when committed within the
limits of national jurisdiction is usually termed as armed robbery and regulated by
municipal legislation. That being said, the view that these articles reflect a codification of
piracy jure gentium and presents the position de lege lata is buttressed by the widespread
recognition of the codification process and the adoption of UNCLOS itself amongst states.
Harrison notes that:

‘It is possible to conclude that the process of negotiating the [UNCLOS] had
a substantial impact on the customary international law of the sea by forging
and crystallising a consensus on the general rules and principles that apply to
most uses of the oceans. Although the practice is not in rigorous conformity
with the substance of the Convention, there is nevertheless clear evidence that
states believe the Convention provides a repository of the prevailing rules and

principles.’®

However, as will be shown in the course of this thesis,® these well-established piracy
provisions of UNCLOS in relation to the locus leave no room for a flexible interpretation
which would allow for the exercise of foreign or universal jurisdiction in the territorial sea.
UNCLOS is often seen as a carefully negotiated package deal and changes to the

framework thus need to be made with extensive and unanimous consultation.®® Given the

27 The relevant articles have been reproduced in the register of artefacts appended et seq.

28 See United Nations Security Council S/RES/1816 (2008) at preambular par. 4 which provides:
‘Affirming that international law, as reflected in the United Nations Convention on the Law of the
Sea of 10 December 1982 (“the Convention”), sets out the legal framework applicable to combating
piracy and armed robbery, as well as other ocean activities.’

29 Harrison Evolution of the law of the sea: developments in law-making in the wake of the 1982
Law of the Sea Convention PhD thesis (University of Edinburgh) (2007) at 68-69. Rothwell
describes UNCLOS as ‘a shining example of international cooperation, diplomacy and the role of
international law in the regulation of international affairs and is considered to be one of the most
complex and ultimately successful international diplomatic negotiations that took place in the
twentieth century.” Rothwell ‘Oceans Management and the Law of the Sea in the Twenty-First
Century’ in Elferink and Rothwell (ed.) Oceans Management in the 21 Century: Institutional
Frameworks and Responses (2004) at 329. See generally Harrison Making the Law of the Sea: A
Study in the Development of International Law (2011).

%0 See section 5.1 of chapter 3.

31 The amendment process set out in UNCLOS will be discussed in detail in the final chapter of this
thesis. Rothwell comments that ‘the law needs to be flexible and able to change to reflect new
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restrictive consequences to universal enforcement jurisdiction due to the high seas
limitation demonstrated earlier in this chapter, it will be submitted that an appropriate or
logical course of remedial action would be to amend the UNCLOS provisions, as alluded
to above. The concluding chapter of this thesis presents specific recommendations on how
such amendments could be formulated and integrated into the existing framework.
However, it will be immediately recognised that the proposals advanced here could be
construed, without further probative analysis by states, as an encroachment on the
sovereignty which respective coastal states exercise over their territorial sea. This
sacrosanct approach to the concept of state sovereignty over the territorial sea is thus a
primary factor that would inhibit any proposal to extend a generic modification of
UNCLOS which would extend the ambit of enforcement jurisdiction into the territorial sea.
A prominent commentator on the law of the sea, Robin Churchill, expressed this

reservation:

‘If piracy could be committed in the territorial sea and was subject to universal
enforcement jurisdiction that applies to piracy committed on the high seas or
EEZ, it would cause potentially serious conflict with the rights and jurisdiction

of the coastal state.’®?

The sovereign rights of the coastal state over its territorial sea are fully recognised and seen
as being sacrosanct. In the case of Somalia, the Security Council — before passing
resolutions authorising enforcement jurisdiction in the territorial sea — expressly reaffirmed
‘its respect for the sovereignty, territorial integrity, political independence and unity of

Somalia’.%®

Consequently, any proposals to amend the UNCLOS provisions need to be accompanied
by a persuasive analysis or commentary. At the heart of this analysis would be an
interrogation of the source and development of the extent and juridical nature of the
territorial sea which is distinct from the realm of the high seas. In particular, unpacking the
concept of maritime sovereignty is essential. Writing in relation to sovereignty of African
states over their territorial waters and the creation of a blue economy and combined

exclusive maritime zone, Potgieter and Walker comment that:

circumstances whether it be increased national sovereignty, greater environmental protection, or
enhanced global security.” Elferink and Rothwell (ed.) (2004) at 350.

32 Churchill ‘The Piracy provisions of the UN Convention on the Law of the Sea — Fit for Purpose?’
in Koutrakos and Skordas The Law and Practice of Piracy at Sea (2015) at 22.

33 U.N. Doc. S/RES/1816 (2 June 2008).
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“This is where maritime security requires a thorough grounding in debates
over African sovereignty, and possible means of transcending or innovating

existing concepts, norms and expectations.’3*

In a similar conceptual approach, a major path of this thesis is an attempt to provide such
a grounding of historical debates in both scholarship and juridical doctrine relating to the
key concepts of the territorial sea and maritime sovereignty versus the high seas and
universal jurisdiction. Although acts of piracy have been committed for centuries and well
documented across multiple disciplines, the unique situation engendering a lack of capacity
to exercise enforcement jurisdiction in the waters off the coast of east Africa and the
political situation in Somalia presents new facets of piracy that did not manifest during the
period of the UNCLOS conferences and codification processes of the twentieth century.
The jurisprudence pertaining to piracy instead developed for centuries prior to codification
through the prism and influence of colonial powers. Capacity to suppress piracy was not a
perpetual shortcoming because the naval resources of these various colonial powers
ensured the effective suppression of piracy wherever it manifested leading to a dormancy
of piracy towards the end of the nineteenth century and well into the first half of the

twentieth century.

Also, during this period, the penchant towards sovereignty over the territorial sea was
already well-established and it featured in the codification process in the twentieth century.
It is therefore not surprising that when the Security Council passed resolutions authorising
enforcement jurisdiction within the territorial waters of Somalia, some states were quick to
revert and reaffirm the traditional respect for the sovereignty and territorial integrity of
coastal states over their respective territorial seas. Given that the particular circumstances
and consequences of piracy off the east African seaboard has only manifested over the past
decade and subsequently declined significantly in recent years, widespread state practice
evidencing changing norms and attitudes in this regard has not developed significantly to
enable an analysis here. That fact on its own ought not to dismiss a revisit of the debates
alluded to above. Indeed, the thesis will show, particularly from an African continental
perspective, that there are growing signs of a trend in the direction of rethinking the concept
of maritime sovereignty. This would have a direct impact on the proposal to extend

universal enforcement jurisdiction into territorial seas.

34 Potgieter and Walker ‘The 2050 African Integrated Maritime Strategy (AIMS): Content and
Progress’ in Vrey and Mandrup Towards Good Order at Sea: African Experiences (2015) at 110.
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Thus to begin this grounding of debates it will be shown in the course of this thesis that the
distinction between piracy jure gentium and piracy (or armed robbery, robbery, hijacking,
theft, assault) as defined under municipal law, is based on two well established

assumptions, namely:

0] Responsibility for combating piracy® in the territorial sea and the exercise of
enforcement and adjudicatory jurisdiction, lies with the coastal state;* and
(i) There is an underlying concept of respect for the sovereignty of the coastal state

over its adjacent waters.*’

These two assumptions are not inconsistent with the extant UNCLOS piracy provisions,
however they can be challenged because (i) the first assumption above is based on a
presumption of state capacity which in the case of Somalia has been largely ineffective
during most of the period under review, and (ii) the second assumption of an absolute
deference to the sovereign rights of the coastal state over the territorial waters is based on
a hollow historical foundation — with contemporary trends on sovereignty eroding

traditional views of sovereignty.

A core approach in the primary aim of this thesis is to challenge the second assumption
above that promotes the predominant adherence to absolute and exclusive sovereignty over
the realm of the territorial sea which prohibits the reach of enforcement measures through
the exercise of universal jurisdiction under UNCLOS. Although the adherence to exclusive
sovereignty over the realm of the territorial sea is viewed as a traditional and longstanding
right of states, the arguments highlighted below point to a hollow foundation. This
challenge is founded on the following grounds, which the contents of this thesis will

support:

2.1.1 Itis submitted that some of the features which ought to underscore the concept of
exclusive state sovereignty over the territorial sea are clearly defined boundaries
and universally accepted limits of the breadth of the territorial sea. Having defined
boundaries or knowledge of the breadth of the territorial sea, states could then
facilitate the exercise of imperium over the territorial sea. Today, these limits are

clearly laid out in the framework of UNCLOS. Under this framework, if a vessel

35 As may be defined in the municipal law of the respective coastal state.
% See section 2.1 of chapter 4.
37 See section 2.1 of chapter 4, and Haywood and Spivak Maritime Piracy (2012) at 95.

22



212

is hijacked 13 nautical miles from the baseline® along the coast, such an act would
constitute piracy and exposes the pirates to the reach of universal jurisdiction.
However, if the same act of hijacking occurs within 11 nautical miles from the
baseline along the coast, this would fall within the territorial sea of the coastal
state.3® Based on this, a difference of a few nautical miles can enlist the application
of a completely different juridical realm. Thus the locus of the piratical act is a
crucial factor in determining jurisdiction. However, this is in stark contrast to the
position prior to the adoption of UNCLOS because extent of the realm of the
territorial seas was not settled in law until the codification in UNCLQOS. Prior to
adoption of the rigid 12 nautical mile limit of the breadth of the territorial sea
specified in the UNCLOS, it will be shown that the realm of the territorial sea was
never codified, nor was there unanimity of academic opinion.* The thesis surveys
the writings of influential commentators and jurists and the varying opinions in
order to demonstrate this lack of clarity on the extent of the realm of the territorial
sea — which persisted from the Seventeenth Century to well into the mid Twentieth
Century during the second United Nations Conference on the Law of the Sea.
Accordingly, this is the first factor which points adversely to a long established

tradition of exclusive state sovereignty.

Secondly, when states historically exercised enforcement jurisdiction under its
respective municipal law to interdict pirates* prior to the adoption of the special
distribution of jurisdictions created by the UNCLOS regime, they ought to have
taken cognisance of the distinction between the high seas and the territorial sea and
the extent of the exercise of enforcement jurisdiction over such realms. This
distinction ought to have been particularly prominent in light of the developing
jurisprudence on the extent of the territorial sea.*> However, the reference to the
‘high seas’ or ‘open seas’ in cases such as R v Dawson,*® Serhassan pirates,* the
Magellan pirates* and People v Lol-lo and Saraw,* concludes in general and

superficial terms that the high seas would be synonymous with the entire realm of

38 For a description of a baseline, see article 5 of UNCLOS.

39 Assuming that the coastal state has claimed a territorial sea of that breadth under article 3 of
UNCLOS.

40 Azuni The maritime law of Europe (1806) at 196.

41 See the excursus in section 3.2 below dealing with the nature of piracy jure gentium and the
interface with municipal law.

42 Discussed in detail in section 5.3.2 of chapter 5.

43 See sections 3.1 and 4.4 of chapter 3.

4 See section 3.2.2 of chapter 3.

45 1dem.

46 See section 4.4 of chapter 3.
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2.1.3

2.14

the ocean — up to and including port areas, rivers and creeks. This is the second
factor which points adversely to a long established tradition of exclusive state

sovereignty.

Concurrent with the debate relating to the extent of the territorial sea, is a further
debate on the juridical nature of the territorial sea. Sovereignty is not defined in
UNCLOS, however, it has been described as ‘the fullness of rights, only subject to
a certain number of limitations determined by public international law’.*
Oppenheim comments that ‘no unanimity exists as to the nature of the jurisdiction
of the littoral States’.*® The thesis undertakes a further survey to unpack the
juridical nature of the territorial sea, which entails an understanding of ownership,
control, authority and possession.*® This entails a revisit of the concept of
dominium and imperium and the distinction between these two concepts, followed
by surveying theories on the juridical nature of the territorial sea. These include
the property theory, police theory, conservation theory, competence theory and
servitude theory, which all point to restrictions and limitations of differing intensity
on the reach of the state’s sovereignty over its territorial sea. The right of innocent
passage across the territorial sea by foreign ships has often been cited as the
quintessential limitation of the rights of the territorial sovereign. By amending the
enforcement regime in UNCLOS, the concerns raised about infringing the
territorial integrity could be challenged by reference to these historical restrictions
of state control, unique to maritime territory.%° These historical limits of the depth
of state sovereignty have not been invoked in any discussion criticising the concern

of a lack of a universal enforcement regime in territorial waters.>

With the grounds set out in 2.1.1, 2.1.2 and 2.1.3 above, founded primarily in the
varying opinions and commentaries of jurists and publicists and a few scattered
precedents, the thesis discusses attempts at codification in the Twentieth Century.
These commenced with efforts by the International Law Commission (ILC),
Harvard University Research in International Law, the Geneva Convention on the

High Seas, and the third United Nations Conference on the Law of the Sea. This

47 Verzijl International Law in Historical Perspective 3 (1970) at 53, cited in Vrancken ‘The Marine
Component of the South African Territory” 127 South African Law Journal (2010) 207 at 211. See,
also, section 5.3.3 of chapter 3.

48 Lauterpacht (ed) 1 International Law: A treatise by L. Oppenheim (1955) at 487.

49 See section 5.3.3 of chapter 3.

%0 See Vrancken (2010) at 209.

51 See, for example, Churchill (2015) at 21-28.
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analysis is undertaken to identify any codification attempts that extended foreign
jurisdiction into territorial waters, and looked both at the actual text of the
instruments and the travaux preparatoires. It will be shown that this issue was
raised in all the codification efforts, and some codification attempts like the draft
convention prepared by the Harvard Research in International Law included
enforcement jurisdiction in the form of ‘reverse hot pursuit’ by a foreign naval
vessel from the high seas into the territorial waters of the coastal state. It will
further be shown that these concerns and draft provisions were simply excluded in
later codification attempts, and disappeared completely in the final UNCLOS text.
Two explanations for this are offered: first it was recognised at the time of these
codification attempts that piracy was primarily a historical curiosity and that very
few incidents occurred which demanded international attention, and drafters even
doubted whether any provisions pertaining to piracy should be included in the draft
conventions. Second, the unique circumstances of Somali piracy were not
envisaged during these codification attempts, because the areas where piracy
flourished were ultimately quelled by colonial powers with extensive naval

capacity to suppress piracy.

Turning towards contemporary grounds, it will be shown that there is a need to
consider the notion of sovereignty through the prism of contemporary challenges,
and in relation to modern conceptions of the political system. Brus notes how states
initially ‘entered the international stage, endowed with full external sovereign
powers, without having sufficient capacity for internal self-government’.5? The
case of merchant vessels transiting the east African seaboard, and being exposed
to the risk of piracy arising from states without such capacity, shows how such
capacity or the lack thereof can have a global effect and a consequence on
international trade. Ferreira-Snyman notes that this interdependence of states thus
questions the traditional definition of sovereignty as an absolute concept of
unlimited freedom and authority.>® This has also given rise to growing trends
towards cooperation amongst states, and this is demonstrated in cooperation
agreements at a regional level aimed at combatting piracy.> These cooperation
agreements authorise the entry of foreign navies who are parties to the agreement,

to the territorial waters of other state parties in order to suppress piracy. Other

52 Brus ‘Bridging the Gap between State Sovereignty and International Governance: The Authority
of Law’ in Kreijen (ed) State, Sovereignty, and International Governance (2002) at 8.

53 Ferreira-Snyman ‘The evolution of State sovereignty: A historical overview’ 12 Fundamina
(2006) 1 at 17-18.

5 Chapter 5 will discuss the Djibouti Code of Conduct and the Africa Integrated Maritime Strategy.
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regional instruments like the Africa Integrated Maritime Strategy, propose
concepts such as a combined EEZ, which can be interpreted as illustrating a
growing trend toward interconnectedness and eroding traditional formal

boundaries.

2.2 Secondary aim

The primary aim analyses both historical and contemporary jurisprudence to support a
modification of the UNCLOS regime. The secondary aim of the thesis is to consider
whether a model that provides for universal enforcement jurisdiction could be formulated
that would complement the existing UNCLOS regime instead of modifying it. Given that
the thesis is contextualised against incidents of piracy along the east African seaboard, it is
submitted that such a model could be formulated within the institutional framework of the
African Union (AU). Under this framework, the model could achieve its widest
geographical application and endure as a permanent feature of the continental response to

piracy along its coasts, particularly the east African seaboard.

In traversing in detail the work of the AU and instruments such as the Africa Integrated
Maritime Strategy and the Lomé Charter, it will be shown that universal enforcement
jurisdiction can be compatible with AU jurisprudence. To practically formulate this model,
proposals will be made to integrate foreign naval interdiction in territorial waters of AU
member states using the AU principle of intervention enshrined in its Constitutive Act and
through AU structures such as the African Standby Force and Continental Early Warning
System.

2.3 Holistic approach
This approach of this thesis is thus a synthesis of historical jurisprudence and contemporary

practices and views.*® Much of the prevailing scholarship focuses on a myriad of issues

surrounding contemporary Somali piracy — including naval countermeasures,®® domestic

5 Dubner in The law of international sea piracy (1980) at 9, commented that ‘[a]lthough the
problems regarding piracy have been transpiring for centuries, the analysis contained in the literature
is somewhat dated and illustrates a lack of interest and creative thinking. There are a few articles
that discuss the history of piracy with a view to setting forth approaches to current problems’.

% See, generally, GeiR and Petrig Piracy and armed robbery at sea: The legal framework for
counter-piracy operations at sea (2011) at 17-36; Pedone and Hart Piracy in comparative
perspective (2012) at 201-310.
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responses,®’ the interface between maritime piracy and maritime terrorism,%® and
prosecutions and transfer agreements.> Similar considerations are also examined in the
work of the United Nations.®® The issue of the locus of piracy and the proposal to extend
the unique universal jurisdiction provisions into the realm of the territorial sea, have never
been closely examined given the rigid notions of sovereignty. This thesis challenges this
bedrock of sovereignty in the light of the limitations of the piracy regime in UNCLOS, by
synthesising the historical development of the law of the sea, piracy jurisprudence, and the
effect of contemporary cooperative agreements. Using the above grounds of argument, the
thesis will conclude by providing a practical suggestion to a largely academic debate and
ventures to propose amendments to the UNCLOS provisions dealing with piracy and lastly
to present alternative complementary proposals for universal enforcement jurisdiction

under the aegis of the AU.

I1l. PARAMETERS & METHODOLOGY
3.1 Broad parameters

The narrow focus of this thesis to the locus of piracy is still shrouded in much diversity of
academic opinion, a paucity of judicial precedent on universal jurisdiction,®* and until the
mid Twentieth Century it was not contained in any codification. The few judicial
precedents discussed were scattered across various national forums and had differing
persuasive value. That said, the survey in this thesis highlights principal authorities and key

commentators in order to confirm the grounds of the argument set out above.

Piracy has occurred at many places across the globe. However, the discussion in this thesis
is contextualised to the incidence of piracy off the coast of Somalia and the East African
seaboard — particularly between 2006 and 2016 when peaks in the incidents of piracy in the

region at intervals during this period became evident.5?

57 See, for example, Murdoch ‘Piracy and the UK’ in Koutrakos and Skordas (2015) at 207-224;
Rahman “The international politics of combating piracy in Southeast Asia’ in Lehr (ed) Violence at
sea: Piracy in the age of global terrorism (2007) at 183-198.

%8 See, for example, Banloaoi ‘The Abu Sayyaf Group: The threat of Maritime Piracy and Terrorism’
in Lehr (2007) at 121-138.

%9 See, generally, Scharf and Sterio Prosecuting Maritime Piracy (2015).

60 See, for example, ‘Report on the situation with respect to piracy and armed robbery at sea off the
coast of Somalia’ UN Doc. S/2016/843 (7 October 2016)

61 See Rubin The law of piracy (1988) at 302.

62 As at 1 November 2016.
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3.2 Conceptual parameters: the nature of piracy jure gentium and the interface
with municipal law: an excursus

As can be seen above, the historical analysis undertaken in this thesis traverses and
intersects both international law and municipal law. Conceptually, the nature of piracy
within the framework of international law and the various systems of municipal law

requires some comment at this stage.

Piracy jure gentium has been traditionally viewed through the prism of international
criminal law. Schwarzenberger wrote an influential article in 1950 in which he challenged
the understanding of the concept of ‘international criminal law’. In general, he contended
that ‘[i]t would be unduly optimistic to assume that ‘International Criminal Law’ has now
been established unequivocally as a technical term’.®® He found that there were six
traditional meanings of international criminal law. One of these meanings attributes
international criminal law as ‘internationally authorised municipal criminal law’.%* In this
particular meaning, piracy jure gentium was adduced as ‘evidence par excellence of the

existence of international criminal law’.%

Piracy jure gentium is often considered to be reflected or alternatively codified in the
UNCLOS piracy provisions® and the legislative antecedents of UNCLOS embodied in the
work of the Harvard University scholars in 1932 and the International Law Commission in
1956 was seen as an endeavour to codify the international law of piracy.®” The provisions
contained in UNCLOS are, however, not international criminal law provisions, but instead

they set out a specific distribution of jurisdictions between states with regard to acts for

83 Schwarzenberger ‘The Problem of an International Criminal Law’ 3 Current Legal Problems
(1950) 263 at 264. See also Erasmus ‘Revisiting Schwazenberger today: The problem of an
international criminal law’ 16 South African Journal of Criminal Justice (2003) 393.

64 1dem at 268.

8 Idem. In a discussion of the example of piracy jure gentium (at 268-269), he submits two principles
which have acquired the force of customary international law, namely (i) ‘every State is under an
international obligation to suppress piracy within its own territorial jurisdiction” and (ii) the concept
summarised by the term piracy jure gentium which means that ‘in the interest of the freedom of the
seas, every State is authorised to assume jurisdiction on the high seas over pirate ships. If it does so
it may mete out to pirates any condign punishment, including the death penalty. Yet the recognition
of acts of piracy as [‘]constituting crimes, and the trial and punishment of the criminals, are left to
the municipal law of each country[’]. The grant to States under international law, of jurisdiction over
pirates in an apparent exception to the principle of the freedom of the seas, according to which, in
time of peace, States exercise on the high seas only jurisdiction over ships sailing under their own
flag’.

% See for example: Attard and Mallia (2014), in the course of their survey of the law pertaining to
the high seas, refer to the ‘definition of piracy jure gentium in the UNCLOS’ (at 259) and ‘[t]he
UNCLOS contemplates universal jurisdiction for the crime of piracy jure gentium’ (at 270).

67 These are investigated and analysed at length in chapter four.
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which the default distribution of jurisdictions® is not adequate.®® Ascertaining the nature
of piracy jure gentium outside the provisions of UNCLOS is a challenging and near
impossible task. In his seminal, but outdated, monograph on piracy, Rubin traversed the
various aspects and elements of piracy from its origins until the 20" century in remarkable

detail. In drawing his critical analysis to a close, he commented that:

‘[i]t may be concluded that both in current practice and in current theory built
upon ancient roots and the evolution of the international and political legal
orders, there is no public international law defining “piracy”; that the only
legal definitions of “piracy” exist in municipal law and are applicable only in
municipal tribunals bound to apply that law; that these examples of municipal
law do not represent any universal “law of nations” based on moral principle
and right reason exemplified through identical laws of different countries, but
rather rest on national policies made law by the constitutional processes of
different countries and that such other uses of the word “piracy” as exist in
international communication reflect vernacular usages, pejoratives, and

perhaps memories of Imperial Rome and Imperial Britain...”".

In other words, he stated more succinctly that:

‘there is no substantive international law defining “piracy” to be enforced by
states directly; there is an international law distributing the legal power to
apply municipal law to the acts of foreigners. It would seem that if there is any
international law relating to “piracy” it is the legal power given to all states to

apply their municipal laws to foreigners...”"

%8 See article 92(1) which outlines the principle of flag-state jurisdiction. Attard and Mallia (2014)
note the shortcoming of this default framework which is worth noting. They state (at 258) that ‘[i]n
the event of flag State inaction, certain vessels may escape jurisdiction entirely unless subsequently
putting into the port of an affected State since it is only in a limited set of circumstances where the
UNCLOS provides for a role for non-flag State actors, thus allowing other States to share in
enforcement, and sometime, legislative jurisdiction’.

8 These provisions distributing jurisdictions are not unique in the UNCLOS framework. See for
example article 109 and 218 of UNCLOS. However, some of these provisions do not set out an
effective enforcement mechanism. This enforcement gap is filled in complementary instruments.
For example, article 108 [dealing with cooperation in the suppression of illicit traffic in narcotic
drugs and psychotropic substances] is complemented by the Convention against Illicit Traffic in
Narcotic Drugs and Pyycotrophic Substances UN Doc. E/CONF.82/15 (1988) and article 99
[dealing with the prohibition in the transport of slaves] is complemented by the Protocol to Prevent,
Suppress and Punish Trafficking in Persons, Especially Women and Children (2000) 40
International Legal Materials 335. By contrast, enforcement jurisdiction over piracy is not covered
in a complementary convention.

0 Rubin The Law of Piracy (1988) at 344.

> |dem at 345.
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In light of this, the impact of municipal law is also considered during the course of the
thesis. Early jurisprudence from English and American courts have been particularly
influential in forging the jurisprudence which came to be described as piracy jure gentium.
In The Scotia’® where a dispute arose concerning the application of the customary law of

the sea in the case of a ship collision, the United States Supreme Court held in 1871 that:

‘ImJany of the usages which prevail, and which have the force of law,
doubtless originated in the positive prescriptions of a single state, which were
first of limited effect, but which, when generally accepted, became universal

obligation.””™

Preceding the international institutional and legislative framework created by the United
Nations, early admiralty courts applied law that was perceived as largely international in
character.” Sir Charles Hedges, a judge of the English High Court of Admiralty” noted
that:

‘[t]he Court of Admiralty is a Court of Justice, and the judge who is sworn to
administer it is as much obliged to observe the laws of nations as the Judges
of the Courts of Westminster are bound to proceed according to the statutes

and the common law.’"®

Rubin appropriately asserted, however, that ‘there is no international law of “piracy” at all,
and it is possible that there never has been any such law except in the autointerpretive
projections of some states from time to time seeking either to expand their jurisdiction to
safeguard their own trade or establish imperial interests’.”” In the historical analyses during
the course of the thesis, references to and analyses of municipal law highlight these
autointerpretive projections and jurisprudence of states, which were assimilated into what
is termed as piracy jure gentium. In the contemporary analyses by contrast, municipal law
is of limited import to the formulation of recommendations to modify the present UNCLOS

framework; however, it does offer a useful survey of the reception of the international

2 The Scotia (1871) 81 US Reports 170.

3 Idem.

" Harrison (2007) at 17.

7> See the discussion of Rex v Dawson in section 3.1 of chapter three.

76 Cited in Colombus The International Law of the Sea (1967) at 11. See also Harrison (2007) at 18.
7 Rubin (1988) at 343.

30



framework in municipal law and an indication of domestic policy in implementing

international obligations.

3.3 Methodology

The arguments in this thesis and the authorities in support thereof have been derived
exclusively from published documentary sources. Given that there were few cases where
pirates were tried pursuant to capture affected by universal jurisdiction, the commentaries
of publicists and jurists were influential in the development of the law of the sea and piracy
jurisprudence. The thesis draws on a variety of published primary sources, such as
international conventions and their traveaux preparatoires, resolutions by the United
Nations Security Council, regional cooperative agreements, domestic legislation and policy
documents, foreign judicial precedent, and official reports and statistics by international
organisations like the International Maritime Organisation, the International Maritime

Bureau and the AU. Publicly accessible archival records were also consulted.

Various secondary sources were relied upon: academic textbooks, books, journal articles,
media reports and miscellaneous Internet sources. Where older sources were inaccessible,

they were cited through later authoritative secondary sources.

3.4 Development of the thesis

This impetus to engage in this study manifested during the proliferation of piratical acts by
Somali nationals off the Horn of Africa during 2010. In response thereto, the volume of
academic scrutiny reached unprecedented levels. Until this time, the only comprehensive
and seminal treatise on the law of piracy was undertaken by Rubin in 1988.7® During the
resurgence of piracy between 2009 and 2011, reports on piratical attacks featured
frequently and at some periods on a weekly basis in international and domestic media

reports, where there were also encounters that ranged from the bizarre™ to the sensational .2

8 Rubin The Law of Piracy (1988). To a lesser extent, the work by Dubner The International Law
of Sea Piracy was published in 1980 and provided a holistic overview.

" See Jonze ‘Britney Spears’ music used by British navy to scare off Somali pirates’ The Guardian
(29 October 2013). Available at: https://www.theguardian.com/music/2013/oct/29/britney-spears-
navy-scare-somali-pirates.

8 1n 2009, a short paragraph appeared as entry in the annual piracy report issued by the International
Maritime Bureau recording an act of piracy committed by Somali nationals on the vessel Maersk
Alabama. It was reported in various places as the first hijacking of a US flagged vessel in over two
hundred years. See for example: https://www.vbattorneys.com/case-results/maersk-settles-lawsuit-
brought-victims-somali-piracy/. An account of the incident was published by the Master of the
vessel, see Phillips 4 Captain’s Duty (2010) and subsequently produced as a critically acclaimed
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Keeping pace with the rapid and exponential flow of media reports, the convening of
conferences and the publication of academic commentaries during this period was a
vigorous and persistent task. However, it necessitated a comprehensive and wide-ranging
survey of literature and documentary sources®! undertaken over an extended period of
several years in which it became apparent that the high seas limitation and the question of
universal enforcement jurisdiction to interdict pirates in territorial seas has never received
any close scrutiny. This research contained in this thesis is the first attempt to do so. The
historical orientation of aspects of the thesis was accentuated after my attendance as a
delegate to a global conference of legal historians and piracy law experts in 2012.82 My
observations and informal discussions with the scholars at the conference made it apparent
that the research objectives combined with the historical orientation contained in this thesis
have hitherto not received close academic scrutiny.

IV. ARCHITECTURE OF THE THESIS

This thesis presents a survey of scholarship and an analysis of legal instruments to support
the grounds listed above, and approaches these questions using the following general

structure and sequence of chapters:

4.1 With the rationale for the study set out in the introductory chapter, chapter two
begins with a brief statistical analysis of incidents of piracy globally and especially
along Africa’s eastern seaboard. The data will demonstrate that incidents occurred
within territorial waters and port areas. While the period under review shows a
significant decline in incidents of piracy, naval officials and commentators

maintain the possibility of resurgence —should naval operations in the region cease.

4.2 Chapter three is divided into six parts:

After setting out some introductory remarks in the first part, the second part of the

chapter looks at the earliest conception of the pirate as hostis humani generis, or

motion picture: Captain Phillips Dir. Paul Greengrass, Star. Tom Hanks, distributed by Columbia
Pictures (2013).

8 In surveying the literature, published academic commentary often overlapped and duplicated the
analysis covered elsewhere with only slight nuances. Several published scholarly articles and book
chapters that were initially selected for review and comment in the course of this thesis were
discarded on this basis.

8 International conference on Persistent Piracy: Historical Perspectives on Maritime Violence and
State Formation [Stockholm, 3-5 May 2012] Swedish Institute for International Affairs and Centre
for Maritime Studies (Stockholm University).
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the ‘enemy of all mankind’. An analysis of this conception is significant, because,
being equated with ‘heinousness’, it forms one of the jurisprudential frameworks
for the exercise of universal jurisdiction. The section considers the evolution of the
phrase during several centuries through the works of influential publicists and
commentators. In the development and usage of this phrase, the only reference to

the locus of piratical acts was to the high seas.

The third part of the chapter examines the development of the definition of piracy
by revisiting seminal doctrines and cases. Early English jurisprudence is surveyed
and is followed by developments in the Nineteenth Century, prior to the
codification in the Twentieth Century. Thereafter, American practice and
jurisprudence are considered. These two jurisdictions provide a holistic reflection
of the jurisprudence of the period.

In the fourth part, the concept of universal jurisdiction is revisited. This is
necessary because this is a key feature of the enforcement jurisdiction provisions
contained in UNCLOS and it is featured in the earliest juridical treatment of piracy
and in discussion of the hostis humani generis epithet. The discussion first lays out
the traditional grounds for jurisdiction and then proceeds to define the concept of
universal jurisdiction. The rationale for exercising universal jurisdiction in the case
of piracy was addressed and followed by antecedents of state practice of universal
jurisdiction over piracy, as manifested in judicial precedent. The section concludes
with an appraisal emphasising the continued relevance of universal jurisdiction to

suppress piracy.

The foregoing parts address the developing jurisprudence of piracy. This is then
contrasted with developments in the law of the sea relating to the territorial sea in
the fifth part of the chapter. The concept of maritime sovereignty is laid out,
followed by an exposition of the works of jurists and publicists on the juridical
nature and extent of the territorial sea. Under the discussion on the juridical nature,
the concepts of imperium and dominium are revisited. Various restrictions and
limitations to sovereignty are then identified and categorised in a sequence of
theories, as to the underlying nature of the territorial sea. The section concludes
with discussion of modern conceptions of sovereignty. Part six provides some

concluding remarks.
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4.3

4.4

Chapter four surveys the development of the codification of piracy jurisprudence
into an international framework. The extant framework under UNCLOS is set out
in the first part of the chapter, followed by comments on its restrictive application.
This leads to the discussion on the high seas limitation — which restricts the
application of UNCLOS to the high seas.®®

The second part of the chapter interrogates this limitation in greater detail and
considers how developments in the extent of the territorial sea resulted in
corresponding consequences to the reach of the high seas. The discussion considers
that, in the juridical development of the territorial sea, there was a presumption of
state capacity within that realm, and the practical implications of the high seas’
limitation are highlighted. This is followed by pointing out academic commentary
which dismissed the high seas’ limitation as an area of contention that requires
revision, and a critique of these views is undertaken — with the conclusion that
further scrutiny of the high seas’ limitation is warranted. The discussion considers

why there was a lack of any progressive development on the high seas’ limitation.

The remainder of the chapter is then divided into parts to discuss ad seriatim the
various attempts to codify the law of piracy. The discussion provides, firstly, an
overview of the codification and narrows the focus to specific aspects of the
travaux preparatoires and the provisions of the instruments drafted which are
relevant to the high seas’ limitation. The codification attempts discussed are: (i)
the League of Nations Codification Conference; (ii) The Harvard University Draft;
(iii) the work of the International Law Commission; (iv) the 1958 United Nations
Conference on the Law of the Sea; and (v) the United Nations Convention on the
Law of the Sea.

Chapter five offers a detailed treatment of the legal frameworks applicable to the
east African seaboard and is divided into five parts. Having set out some
introductory remarks in the first part, the second part considers the application of
international and regional frameworks. In this part, the effect and limitations of the
Security Council resolutions applicable to Somalia are critically analysed and a
comprehensive analysis of the Djibouti Code of Conduct as a regional instrument
is undertaken. The third and fourth parts set out the municipal framework of

regional powers, South Africa and Kenya and examines its reception of the

8 This also encompasses the EEZ and places outside the jurisdiction of a state.

34



4.5

international framework and its domestic policy. Part five turns to the continental
framework and presents a comprehensive survey of the continental response to
maritime security and piracy. Key instruments such as the Africa Integrated
Maritime Strategy and the Lomé Charter are unpacked and analysed. This part then
turns to assess the proposal to extend universal enforcement jurisdiction into
territorial seas and test its compatibility with the developing AU jurisprudence and
architecture. Lastly part six is a summative review of the findings of the chapter.

The concluding chapter highlights and consolidates the findings of the previous
chapters, in order to support the line of argument proposed in the introduction.
Guided by these findings, the chapter then presents a primary recommendation and
prognosis to amend the piracy provisions of UNCLOS and a secondary
recommendation to facilitate universal enforcement jurisdiction in territorial seas
under the aegis of the African Union Standby Force. This recommendation
envisages an additional annex to the Lomé Charter to facilitate these joint naval
interdiction operations and proposes an additional role for the Continental Early

Warning System. The chapter lastly sets out my parting remarks.

The thesis reflects the law as stated in the sources available, as at November 2017. All

Internet sources cited were last accessed in November 2017.
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ACTS OF PIRACY ON THE EAST AFRICAN SEABOARD (2006-2016):
A BRIEF STATISTICAL ANALYSIS

|. INTRODUCTION
1.1 Prefatory

Before commencing a study on the law of piracy from the perspective of the East African
seaboard, an appraisal must be undertaken of the statistics of acts of piracy and armed
robbery in this region over the 10-year period from 2006 to 2016. In doing so, this chapter
will reveal the prevalence of piracy in general and the modus operandi of pirates, and then
draw the focus towards Africa’s eastern seaboard and highlight the locus of the incidents
of piracy. The data reveal incidents committed within territorial waters — thereby providing
a contextual framework for the analysis in the remaining chapters. These present the
argument for a modified extension of the UNCLOS enforcement regime into the realm of

territorial waters.

1.2 The East African seaboard and Somali piracy

Murphy has described piracy as a ‘low-risk criminal activity that pays well” and ‘[i]t occurs
for one overriding reason: opportunity’.8* Murphy goes on to list seven further factors that
enable piracy to flourish. Briefly they are: legal and jurisdictional weakness; favourable
geography; conflict and disorder; under-funded law-enforcement/inadequate security;
permissive political environments; cultural acceptability; and the promise of reward.®
Somalia during the first decade of the 21% Century manifested these conditions, and piracy
in the waters off its coast flourished to unprecedented levels during 2009-2011. The country
is frequently described as the ‘archetypical failed state’ since the end of the regime of

Siyaad Barre on 26 January 1991 — which left the country without an effective

8 Murphy Contemporary Piracy and Maritime Terrorism: The threat to international security
(2007) at 12. Palmer in The New Pirates: Modern Global piracy from Somalia to the South China
Sea (2014) at 2, commented that ‘maritime piracy is a symptom of deep and underlying problems.
Piracy arises where governance breaks down and where people are desperate enough to risk their
lives in perilous attacks on the high seas, where they are as likely to be the victims of storms and
other dangers of the seas, as they are to be captured, injured or killed by those they are attacking.’
See Murphy (2007) at 8-12.

8 Murphy (2007) at 13.
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administration for over 20 years, 8 and it continues to be a challenge for the current

Transitional Federal Government (TFG).#’

While an examination of the causes of Somali piracy is not within the ambit of this thesis
and has been considered elsewhere,®® researchers at the Oceans Beyond Piracy (OBF)

programme, in their latest report on the state of maritime piracy, noted that:

‘The threat [piracy] poses may be exacerbated by illegal, unregulated, and
unreported (IUU) fishing. The presence of foreign trawlers in Somali waters
serves as an antagonism to locals, many of whom feel that these trawlers are
stripping the waters of resources and threatening livelihoods. 1UU fishing and
reckless, sometimes violent behaviour on the part of these trawlers creates a
narrative that legitimises the actions of pirates in the eyes of the local

population.’®

Providing an analysis of the accounts of the vessels hijacked is also beyond the scope of
this thesis. It was the brazenness of attacks on vessels like the Sirus Star, the Seabourne
Spirit and the Maersk Alabama® and the human costs,*! that drew international attention

to contemporary piracy. It was also the resultant total economic costs which led to a

8 pPalmer (2014) at 32. For a detailed account on the history of political development in Somalia,
see idem at 17-69. See, also, Lehr and Lehmann ‘Somali — Pirates’ New Paradise’ in Lehr (ed)
Violence at sea: Piracy in the age of global terrorism (2007) at 1-20.

87 In a report by the Monitoring Group on Somalia and Eritrea, UN Doc S/2011/433 (July 2011) at
16, it was stated that ‘The principal impediments to security and stabilisation in southern Somalia
are the Transitional Federal Government’s lack of vision or cohesion, its endemic corruption and its
failure to advance the political process...’.

8 See, for example, Lehr and Lehmann (2007) at 1-20. See, also, Oceans Beyond Piracy ‘The state
of maritime piracy 2015’ available at: http://oceansbeyondpiracy.org/reports/sop2015.

8 See Oceans Beyond Piracy ‘The state of maritime piracy 2015 available at:
http://oceansbeyondpiracy.org/reports/sop2015. A similar view is held by Murphy (2007) at 31. See,
also, Anderson (2014) at 123-127.

% For a general narrative of pirate incidents, see, for example: Cawthorne Pirates of the 21 Century
(2009); Burnett Dangerous Waters: Modern day piracy and terror on the high seas (2002);
Langewiesche The Outlaw Sea (2004); and Philips 4 Captain’s Duty (2010). For more academic
account, see Lehr (2007) and also the individual accounts of incidents appended to the ICC IMB
piracy reports.

% For example, in the ICC IMB Piracy and Armed Robbery Against Ships, Annual Report (2012)
at 20, it was stated that ‘470 seafarers have been taken hostage, 10 kidnapped, three injured and
eight killed’ during the year under review.
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reaction from the global community.®? Researchers at the OBF programme estimated the

economic cost® of piracy, and the results are tabulated below:

Year 2010 2011 2012 2013 2014 2015
Costs $6 billion $6.6 $5.7 $3 billion $2.3 $1,3
billion billion billion billion

TABLE 1: Total economic cost of piracy: Indian Ocean Region
Source: Oceans Beyond Piracy®*

What is useful to consider at this stage, is the ‘business model’ or modus operandi of pirate
activity in the region under review. The International Maritime Bureau (IMB) reports that
‘[t]he Somali pirates used hijacked ocean going fishing vessels and dhows as mother
vessels to conduct piracy operations. Skiffs are launched from those hijacked vessels which
quickly intercept and attack innocent vessels resulting in some being successfully
hijacked’.®® The IMB also reports that ‘[t]he pirates fire automatic weapons and Rocket
Propelled Grenades (RPG) at merchant vessels in an attempt to board and hijack them.
Once the attack is successful and the vessel hijacked, they would sail the vessel towards
the Somali coast and thereafter demand a ransom for the release of the vessel and crew’.%
Researchers at the OBF programme also observed the business model of Somali pirates,
and found that:

‘Somali piracy is unique among piracy business models worldwide because
of the level of community support that Somali pirates have enjoyed in the past
and the ability to hold crews and their vessels for months or even years in

“safe havens” just off the coast during ransom negotiations.%’

92 Anderson (2014) at 4-5 notes quite aptly: ‘everything in our world is interconnected; the fact that
giant oil tankers can be regularly attacked while carrying the crude oil on which our economies are
so clearly dependent is not something that we can view in isolation, and that the failed economies
of Africa and Asia sit astride key lines of communication and control raw materials that are in
increasingly short supply.’

% The economic cost constitutes the following: (i) government and civil-society costs: naval
operations, ransoms and associated payments, prosecutions and imprisonment, counter-piracy
organisations; (ii) industry-employed vessel-protection measures: armed guards, security
equipment, increased speed, rerouting; and (iii) other industry costs: insurance and labour. See
Oceans Beyond Piracy ‘The State of Maritime Piracy 2014: Executive Summary’, available at:
http://oceansbeyondpiracy.org/sites/default/files/attachments/SoP2014ExecutiveSummary.pdf .

% Oceans Beyond Piracy ‘The state of maritime piracy 2015’

Available at: http://oceansbeyondpiracy.org/reports/sop2015.

% |CC IMB Piracy and Armed Robbery Against Ships, Annual Report (2012) at 20.

% |CC IMB Piracy and Armed Robbery Against Ships, Annual Report (2011) at 22.

%Qceans Beyond Piracy ‘The state of maritime piracy 2015’

Auvailable at: http://oceansbeyondpiracy.org/reports/sop2015.
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This analysis of the business model is particularly important for the ensuing analysis of the
anti-piracy enforcement regime under UNCLOS. While the statistics show a higher
percentage of incidents being committed on the high seas, the hijacked vessels and hostages
are brought within the coast of Somalia — in the territorial sea of that state, outside the
jurisdiction of the UNCLOS enforcement regime. Naval pursuits of suspected pirate
vessels or hijacked vessels on the high seas would need to engage in a ‘reverse hot pursuit’

into the territorial waters of Somalia, in order to effectively suppress the incidents.

For the purposes of this thesis, the area described as the East African seaboard encompasses
the African coastline from Somalia on the horn of Africa and the Gulf of Aden, down
towards the Mozambique Channel, South Africa and the Western Indian Ocean islands

adjacent thereto. This ‘high risk’ region is depicted in the chart below:
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FIGURE 1: Chart depicting the high-risk region along Africa’s eastern seaboard
Source: Oceans Beyond Piracy%®

I1. ENUMERATING INCIDENTS OF PIRACY AND ARMED ROBBERY

To evaluate the incidence of piracy, recourse must be made to an appropriate source of
statistical information. Detailed records are published by two organisations and are
accessible to the general public. The first source is the International Maritime Organisation

(IMO). Since 1982, the IMO has issued incident reports in order ‘to provide an overall view

% <Joint war risk committee revises Indian Ocean listed area’ Oceans Beyond Piracy Report (2016),
available at: http://oceansbeyondpiracy.org/publications/joint-war-risk-committee-revises-indian-
ocean-listed-area.
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of the global threat posed by piracy and armed robbery against ships’.®® Data and
information supplied by IMO member states and other international and regional
organisations are collated in the reports.® The second source is the International Maritime
Bureau (IMB), which is a specialised division of the International Chamber of Commerce
(ICC). The IMB is described as ‘a non-profit making organisation, established in 1981 to
act as a focal point in the fight against all types of maritime crime and malpractice’.X®* The

website of the IMB notes that:

‘One of the IMB’s principal areas of expertise is in the suppression of piracy.
Concerned at the alarming growth in the phenomenon, this led to the creation
of the IMB Piracy Reporting Centre in 1992. The Centre is based in Kuala
Lumpur, Malaysia. It maintains a round-the-clock watch on the world’s
shipping lanes, reporting pirate attacks to local law enforcement and issuing

warnings about piracy hotspots to shipping.’1%2

Murphy points out that although the IMB neither conducts nor tracks subsequent
investigations of incidents, the Piracy Reporting Centre has become the ‘internationally
recognised collection point for piracy reports and statistics.'®® The reports issued by the
IMO and the IMB are the primary statistical sources used in the foregoing analysis. While
these statistics provide a useful and central repository source for the purposes of this thesis,
it is worth mentioning some of the reservations that Murphy presents in relation to the
accuracy of the reports. He contends that ‘[i]t is widely suspected that under-reporting hides
the full extent of the piracy problem’.}** He furnishes several reasons for such under-
reporting: for example: (i) ‘states and ports, wary of being seen as having a piracy problem,
fail to record or report incidents’; (ii) ‘sometimes the witnesses are dead’; (iii) ‘in cases
involving kidnappings in particular, the victims are intimidated into silence’.}%> He goes on
to provide the perspective of shipping companies who under-report incidents because: (i)
they want to ‘avoid damaging their reputations’; (ii) ‘to prevent crew demands for

additional pay for sailing into or through pirate-prone areas’; and (iii) to avoid the expense

% See, generally:
http://www.imo.org/en/OurWork/Security/PiracyArmedRobbery/Reports/Pages/Default.aspx. This
website contains monthly incident reports and annual reports since 2008.

100 1dem.

101 See, generally: https://icc-ccs.org/icc/imb.

102 1dem.

103 Murphy (2007) at 21. It would appear that it is voluntary for ship owners and ship masters to
report incidents, and the gathering of data for these reports is dependent on such reporting (idem at
23).

104 |dem at 23.

105 1 dem.
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Regional total per annum

100

incurred by ships’ delay during an investigation’.1%® Accordingly, he concludes that it is
widely suspected that such under-reporting, for the reasons stated, hides the full extent of
the piracy problem.%” With these reservations on hand, and turning now to the information
contained in the various reports of the IMO and IMB, the first item to observe is the account

of global incidents, as it appears in the graph below prepared by the IMO:
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FIGURE 2: Global Incidents of Piracy and armed robbery
Source: International Maritime Organisation'®

This graph records incidents which have occurred at both regional and global levels since
records were first kept in 1984. It is patent from the graph that incidents of piracy off East
Africa between 2009 and 2015 peaked exponentially, and then reduced dramatically from
2012 to the present. To gain a more accurate estimate of the extent of global piracy, the
statistics in the IMB annual reports over the decade under review are compiled into the

following table:

2006 | 2007 | 2008 | 2009 | 2010 | 2011 | 2012 | 2013 | 2014 | 2015 | 2016'*®
239 | 263 | 293 | 410 | 445 | 439 | 297 | 264 | 245 | 246 98

TABLE 2: Global Incidents of piracy and armed robbery
Source: Compiled using ICC: International Maritime Bureau: Annual Piracy Reports: 2006 to Third Quarter
of 2016110

108 1dem.

107 1dem. For a more detailed discussion see Lombardo ‘Underreporting of crimes at sea: Reasons,
consequences and potential solutions’ Oceans Beyond Piracy Discussion Paper (November 2014).
108 MSC.4/Circ 232/Annexure 4 (Annual Report: 2015).

109 This statistic represents the third quarterly report. An annual report for 2016 was not released at
the time of submission of this thesis.

110 The reports are accessible at: https://icc-ccs.org/icc/imb.
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The IMB reports also provide statistics per region, and the areas constituting the eastern

African seaboard are extrapolated in the following table:

Region 200 | 200 | 200 | 200 | 201 | 201 | 201 |201 |201 | 201 | 2016
6 7 8 9 0 1 2 3 4 5 111

Somalia 10 31 19 80 | 139 | 160 | 49 7 3 0 0

Kenya 0 4 2 1 0 1 1 1 0 2 2

Tanzania 9 11 14 5 1 0 2 1 1 0 0

Mozambiqu 0 3 2 0 0 0 2 2 1 1 0

e

South 0 0 0 0 0 0 0 0 0 0 1112

Africa

TOTAL 19 49 37 86 | 140 | 161 | 54 11 5 3 3

TABLE 3: Incidents of piracy and armed robbery on Africa’s eastern seaboard
Source: ICC: Compiled from: International Maritime Bureau: Annual Piracy Reports: 2006 to Third Quarter
of 201613

The regional reports show that incidents on the East African seaboard peaked between 2009
and 2011, and thus contributed significantly to the global surge in incidents during the same
period. The statistics are, however, presented in very broad geographic terms. For example,
the statistics for Kenya do not reveal whether the incidents occurred in Kenyan territorial
waters or the high seas adjacent to Kenya. Each of the IMB reports contain a standard
preamble to the report, stating that ‘the majority of attacks against ships take place within
the jurisdictions of States and piracy as defined under [UNCLOS] does not address this
aspect.”.* Accordingly, the IMB defines ‘Piracy and Armed Robbery’ in the following
terms:

‘An act of boarding or attempting to board any ship with the apparent intent
to commit theft or any other crime and with the apparent intent or capability

to use force in the furtherance of that act.’'®

This definition thus removes the locus element of the UNCLOS definition of piracy —
thereby accommodating ‘actual or attempted attacks whether the ship is berthed, at anchor
or at sea...”.!?® For the purposes of the research objectives of this thesis, some indication
needs to be given as to whether incidents demonstrating the actus reus elements of piracy

as defined in UNCLOS, occur in territorial waters. The annual reports prepared by the IMO

111 This statistic represents the third quarterly report. An annual report for 2016 was not released at
the time of submission of this thesis.

112 A narration of this lone incident will be provided in the discussion in Chapter 5 et seq.

113 The reports are accessible at: https://icc-ccs.org/icc/imb.

114 1 dem.

115 | dem.

116 | dem.
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offer some assistance in this regard — where incidents are divided according to location.
The results of these reports over the decade under review, and for the area in the vicinity

of the East African seaboard, can be seen from the table below:

East Africa Indian Ocean

High Territorial | Port Area | High Territorial | Port Area

Seas Seas
2008 117 11 6 1 12 13
2009 306 22 3 0 20 10
2010 168 2 2 50 4 23
2011 209 10 4 42 11 10
2012 42 11 8 7 6 20
2013 13 4 3 1 5 25
2014 1 1 1 5 17 22
2015 1 0 4 0 4 14

TABLE 4: Comparison of the locus of acts of piracy and armed robbery

[actual and attempted acts]

Source: Compiled from: International Maritime Organisation: Annual Reports on Acts of piracy and armed
robbery against ships: 2008-2015%

When compared to the IMB statistics, however, the data are aggregated over a much
broader area. For example, the East African seaboard can be scrutinised in greater analysis
by countries like South Africa in IMB reports, whereas the IMO data in the above table
record statistics for ‘East Africa’ and the ‘Indian Ocean’.!'® With respect to the data in the
table above, areas within the jurisdiction of individual states are divided into territorial seas
and ‘port areas’. There is no definition of a port area, and a ship at berth could juridically
be within the internal waters of a state and a ship at anchor within the vicinity of the port
could juridically be in the territorial waters of a state. Accordingly, the data presented above

for territorial seas and port areas could ambulate.

Importantly, however, from the data it can be concluded that incidents of a similar actus
reus of piracy on the high seas also occur in territorial waters,''° and roughly seem to follow
the peaks and troughs of piratical incidents in the region under review, and over the same

period of time. Trends from a global perspective during the period under review are

117 See ‘Reports on Acts of Piracy and Armed Robbery against Ships’ Annual Reports issued by the
IMO: MSC.4/Circ. 133 (19 March 2009); MSC.4/Circ. 152 (29 March 2010); MSC.4/Circ. 169 (1
April 2010); MSC.4/Circ. 180 (1 March 2012); MSC.4/Circ. 193 (2 April 2013); MSC.4/Circ. 208
(1 March 2014); MSC.4/Circ. 219/Rev.1 (28 April 2015); MSC.4/Circ. 232/Annex. Accessible at:
http://www.imo.org/en/OurWork/Security/PiracyArmedRobbery/Reports/Pages/Default.aspx.

118 See, also, Murphy (2007) at 22.

119 See, also, ICC IMB Piracy and Armed Robbery Against Ships, Annual Report (2011) at 22, where
it is reported that ‘pirates are also attacking vessels close to the coast of Tanzania, Kenya, Somalia
and Yemen’ (my emphasis).
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difficult to derive: the IMO reported in 2011 that 60% of attacks took place on the high
seas;'? in 2012: 37% of incidents occurred on the high seas, 19% in territorial waters and
44% in port areas;'?! in 2013: 60% of incidents occurred in port areas;'?? and in 2014: 40%

of incidents occurred in territorial waters.??

From an industry perspective, the distinction of locus is immaterial, as can be seen in a
statement by the Chief Security Officer of BIMCO in 2016:

‘Over the past 15 years we have continually seen ships physically pirated —
the ship taken from the master — cargo regularly stolen and often crew held to
ransom — and the incident dismissed as a local robbery event. Ship owners and
their representative organisations have been at great pains to point out that the
levels of violence threatened or actuated against seafarers is no different,

whether armed robbery or piracy.’*?*

It is also evident from all the data presented above that the record high of 160 incidents of
piracy off Somalia alone in 2011, has been reduced dramatically to 0 incidents in 2015 and
none were reported, to date, during 2016.1% This has been, to some measure, due to the
intervention of naval forces operating in that area — deployed in counter piracy missions —

as the IMB annual reports observe:

“This reduction in reported incidents is attributed to increased/active military
action on suspected skiffs, military land based anti piracy operations,
preventative measures used by merchant vessels and employment of Privately

Contracted Armed Security Personnel.’*?®

120 Reports on Acts of Piracy and Armed Robbery against Ships’ Annual Report: MSC.4/Circ. 180
(1 March 2012) at par. 7.

121 Reports on Acts of Piracy and Armed Robbery against Ships’ Annual Report: MSC.4/Circ. 193
(2 April 2013) at par. 9.

122 Reports on Acts of Piracy and Armed Robbery against Ships’ Annual Report: MSC.4/Circ. 208
(1 March 2014) at par. 10.

123 Reports on Acts of Piracy and Armed Robbery against Ships’ Annual Report: MSC.4/Circ.
219/Rev 1 (28 April 2015) at par. 10.

124 Noakes ‘A view on piracy and armed robbery in 2016’, available at:
http://oceansbeyondpiracy.org/reports/sop2015.

125 In the ‘Report of the Secretary-General on the situation with respect to piracy and armed robbery
at sea off the coast of Somalia’ UN Doc S/2016/843 (7 October 2016), it was reported, at par. 3, that
‘[m]ore than three years have passed since Somali pirates successfully hijacked and held a large
commercial vessel for ransom. As at August 2016, no seafarers from large commercial vessels were
being held hostage by Somali pirates. Those developments reflect the trend of an overall decline in
piracy off the coast of Somalia’.

126 |CC IMB Piracy and Armed Robbery Against Ships, Annual Report (2012) at 20. See, also, ICC
IMB Piracy and Armed Robbery Against Ships, Annual Report (2013) at 20.
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It was also reported that ‘[t]he overall figures for Somali piracy could have been a lot higher
if it were not for the continued efforts of international Naval forces patrolling and
responding to the threat. In the last quarter of 2011 alone, the navies have disrupted at least
20 Pirate Action Groups before they became a threat to commercial fleets.’*?” Researchers
at the OBF program commented that the Somali pirates’ ability to utilise safe havens along
the coast for keeping hostages has ‘degraded over the years, because of a more vigorous

international naval presence and shifts in support on the ground in Somalia’.*?®

Given that the data presented above have demonstrated a clear decline in incidents, much
to the relief of the global shipping industry, commentators have emphasised that this does
not equate to permanent eradication of piracy in the region. Various perspectives on this
point have been noted: A fisherman is quoted as saying ‘I’'m sure they will re-organize
themselves if the international navies leave.’?® A Puntland Counter-Piracy Minister,
Abdallah Jama Saleh, stated: ‘[the pirates] are not dead, but dormant now, so they will
come definitely ... straight away, no question about it [as soon as the warships leave]’.**
In 2012, at the start of the decline in incidents, the IMB observed that ‘[t]he continued
presence of the navies is vital to ensuring that Somali piracy remains low. This progress
could easily be reversed if naval vessels were withdrawn from the area’.*®! In mid 2016,
despite only one incident being recorded for the first half of the year and in keeping with
the downward trend of incidents, the IMB cautioned that ‘[t]he IMB PRC believes that a
single successful hijacking of a merchant vessel, will rekindle the Somali pirates’ passion
to resume its piracy efforts’.*3 In bringing this chapter to a close, it would also be apt to
quote two naval officers mentioned in the IMB Reports. First, Commodore Bekkering,

erstwhile NATO Commander of the Dutch Navy, said:

‘T am convinced, if the navy ships would disappear, the piracy model would
still be intact. Yes, they don’t deploy that much to sea now but the leadership
of the piracy is still there and if they hold their breath for a little while and

127 |CC IMB Piracy and Armed Robbery Against Ships, Annual Report (2011) at 24.

180ceans Beyond Piracy ‘The state of maritime piracy 2015, available at:
http://oceansbeyondpiracy.org/reports/sop2015.

129 Cited in: ‘The State of Maritime Piracy: 2015° Report prepared by the Oceans Beyond Piracy
project, available at: http://oceansbeyondpiracy.org/reports/sop2015.

130 1 dem.

181 |CC IMB Piracy and Armed Robbery Against Ships, Annual Report (2012) at 24.

132 |CC IMB Piracy and Armed Robbery Against Ships, Report for the period 1 January to 30 June
2016, at 16.
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nations take their navies back, | am pretty sure that the business model is still

intact.’%

Second, Rear Admiral Bernhard Teuteberg of the South African Navy, which deployed

naval assets to patrol the waters off Mozambique and Tanzania, commented that:

“We can never give up; we can never leave the Mozambique channel. We can
never leave the area off Somalia because if we leave a vacuum, piracy will

return.’ 134

I11. CONCLUDING REMARKS

In the decade under review, the data presented in this chapter have shown the volatility in
recorded incidents of piracy and armed robbery over the broader East African seaboard.
Midway through this decade, the data revealed unprecedented levels of incidents and the
decade ended with almost no incidents. It was shown that naval interdictions were a
significant contributing factor leading to the decline of incidents by the end of the period.
It is submitted that such records should continue to be monitored and analysed over a longer
period of time, in order to establish reliable and well-considered trends in incidents. The
IMB has drawn attention in its reports to the fact that it would be prudent to monitor the
situation. Indeed, as navies begin to withdraw at the end of the period under review, it

remains to be seen whether piracy, being an opportunistic crime, will resurface.

The chapter considered the business model or modus operandi of Somali pirates and
suggested that their activities traverse the different juridical realms of the ocean in the
course of the act. The data also reveal incidents occurring in territorial waters, which would
be out of the reach of the universal enforcement jurisdiction under UNCLOS. This factor

thus presents a rationale in the forgoing legal analysis of the enforcement regime.

In the next chapter, the legal analysis commences with a critical revisit of the historical

foundations of piracy law.

133 |CC IMB Piracy and Armed Robbery Against Ships, Annual Report (2012) at 35.
134 1dem.
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HISTORICAL FOUNDATIONS OF PIRACY LAW:
A CRITICAL REVISIT

I. INTRODUCTION

1.1 Prefatory

Having set out the context to the research problem in the preceding chapter through a
statistical analysis of the incidents of piracy on the East African seaboard, this chapter will
commence analysis of the regulatory framework that defines piracy and sets out
enforcement measures. It entails understanding the interface between international law and
municipal law. In order to present proposals for the revision of the current regulatory
framework, an understanding of the jurisprudence and doctrines that led to the
establishment of the current regulatory framework is a necessary exercise. Using historical
analysis of judicial precedent and the opinions and publications of commentators and
jurists, this chapter aims to address the contention advanced in chapter 1, which refutes the
foundations of the notion of the absolute nature of sovereignty over the territorial sea, and
which precludes the universal jurisdiction applicable on the high seas to engage in
enforcement measures. The findings of this chapter will point towards concepts and
provisions that were discarded codification attempts during the Twentieth Century and
which refer to the rationale in early case law that is instructive in understanding the extent

and juridical nature of the territorial sea.

The present state of research on the history of piracy itself constitutes a vast body of
scholarship, and a researcher can probe numerous accounts of historians in ancient,
medieval and modern literature in pursuit of the subject. In the ancient world, piracy law
was preserved in Justinian’s Digesta, the Institutiones of Gaius and Justinian, and in the
works of Marcus Tulli Cicero.!® The latest research on this period can be found in the
comprehensive works of Tarwacka!®* and de Souza.’*” The literature into more recent
periods of piracy can be found, for example, in the popular classic A General History of

the Robberies and Murders of the most notorious pyrates®® and in Gosse!* and

135 See De officiis and speeches In Verrem.

136 Tarwacka Romans and Pirates: Legal Perspective (2009).

137 de Souza Piracy in the Graeco-Roman World (1999).

138 Johnson A General History of the Robberies and Murders of the most notorious Pyrates (1724).
139 Gosse The History of Piracy (1932).
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Konstam.'* The groundbreaking work by Rubin!*! is the quintessential and most
frequently cited modern authority on the law of piracy and will be frequently referred to in
this chapter.1*2 With this comprehensive source of literature at hand, this chapter makes no
attempt to traverse extensively the historical foundations of piracy, and to do so is irrelevant

to would not serve the purpose of the present research problem.

1.2 Flow of the chapter

The remainder of this chapter consists of four distinct parts. Part two of this chapter
considers one of the earliest and frequently used terms to describe pirates: namely hostis
humani generis. The section surveys the varying rationales behind the term and its use. The
third part begins to provide an account of seminal judgments and doctrine upon which the
early jurisprudence defining piracy was based. This is followed by a survey of the
jurisprudence and practice as it developed during peak periods of imperial British rule, and
when cases of piracy peaked in the United States in the Nineteenth Century. The discussion
draws generally on how piracy was conceived and defined. Attention will be drawn to
specific aspects of the early cases and academic scholarship that dealt with the locus of
piracy. Next, part four will consider the concept of universal jurisdiction, which is the basis
of the enforcement regime to suppress piracy on the high seas under UNCLOS. This section
will also offer a critique on the continued relevance of exercising this form of jurisdiction.
The final part of the chapter examines the locus of piracy by considering the juridical
developments in the nature and extent of the territorial sea, and concludes with a discussion

of contemporary conceptions of sovereignty.
. THE PIRATE AS HOSTIS HUMANI GENERIS: THE ILLEGITIMATE ENEMY
The phrase hostis humani generis or ‘enemies of all humankind’ is a phrase frequently used

to describe pirates. It has been reasoned that because pirates indiscriminately attack ships

on the high seas, they therefore wage war on all countries.*® Accordingly, any country can

140 Konstam Piracy: the complete history (2008).

141 Rubin The Law of Piracy (1988). Rubin comprehensively revisits primary sources and therefore
does not exclusively build on the works of previous writers. This approach allows a fresh and critical
appraisal of these sources.

142 For a more comprehensive review of published piracy reporting and scholarship, see Menefee
and Mejia ‘A “rutter for piracy” in 2012” WMU Journal of Maritime Affairs (2012) 11 at 1-13. This
chapter significantly expands on an article published by the present researcher, with a view to its
adoption in this thesis: Surbun ‘The developing jurisprudence to combat modern maritime piracy:
A crime of the high seas?” Comparative and International Law Journal of Southern Africa (2010)
43 at 1-22.

143 Goodwin “Universal Jurisdiction and the Pirate: Time for an Old Couple to Part’ 39 Vanderbilt
Journal of Transnational Law (2006) 973 at 989.
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capture and punish a pirate,'** regardless of any nexus with the offence and in the absence
of any link provided by other grounds of prescriptive jurisdiction recognised by
international law.'*® This forms one of the conceptual bases for the exercise of universal
jurisdiction discussed later in this chapter. Therefore, an elucidation of the hostis phrase as
a doctrine is a useful exercise here. Goodwin comments that because the hostis phrase is
Latin, it instantly suggests that it is a phrase of ancient origin'*®. He submits that the
Romans did not use the phrase hostis humani generis. However, it may be a shortening of
a phrase used by a statesman and orator of the classical age of Rome — Cicero — who
claimed that pirates were the ‘common enemies of all communities’ (Sed communis hostis

omnium).4’

2.1 Roman views

In his treatise On Obligations, Cicero discusses the various types of moral obligations and
classifies them to various degrees. Outside the closest bonds of the home and family, there
are duties to the city-state as citizens and lastly at the end of the threshold are the final set
of duties which hold by virtue of the “immense fellowship of the human species” (immense
societate humani generis).}*® Heller-Roazen, in his analysis of the works of Cicero,
comments that in this context, ‘even individuals of other peoples who show a clear and
forceful animosity toward the home and fatherland may belong to the orbit of
responsibility’.}*® He notes that Cicero asserted that even such enemies may demand a
rightful treatment, such as certain duties being respected in battle and protection being
afforded to those who lay down their arms.’® Heller-Roazen then discusses Cicero’s
seminal concept: that there are those that fall outside the borders of this collectivity, who
‘while capable of speech and reason, may not be said to unite in any lawful community;
people who, while committing acts that are wrong may not be defined as criminals; people,
who while often foreign and aggressive, may not be accorded any of the many rights of
enemies’.’®! This is the realm of the pirate, who cannot be counted among the foreign

opponents of war, as he is not included in the suite of lawful enemies.*®? This is therefore

144 |dem. See, also, Blackstone 4 Commentaries on the Laws of England (1765) at 71.

145 Garrod ‘Piracy, the Protection of Vital State Interests and the False Foundations of Universal
Jurisdiction in International Law’ 25 Diplomacy and Statecraft (2014) at 195.

146 Goodwin (2006) at 989.

147 Marcus Tulli Ciceronis, De Officiis Il at 107, cited in Goodwin (2006) at 991. The phrase only
appears much later, when first cited around 1634: See Rubin (1988) at 83.

148 Heller-Roazen The Enemy of All: Piracy and the Law of Nations (2009) at 14-15.

149 |1 dem.

150 1 dem.

151 1dem at 16.

152 | dem.
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a realm in which duties no longer hold and nothing ought to be owed to the pirate.* Heller-
Roazen’s analysis of Cicero reveals that in dealing with a pirate, one becomes a pirate
oneself, because one must act exactly as he does: faithlessly, without any pledged word,

nor any oath.?

Lastly, Heller-Roazen offers a critique of this conception, in that Cicero is not clear on how
one could identify an unlawful antagonist, i.e. ‘who is a speaking, acting human being who
must, for reasons of moral and legal principle, be excluded from the common domain of
the obligation that unites the many members of the species?’**> He argues that the common
enemy of all, despite hostility, foreignness, and utter unreliability, remains in fact and by
right a member of the ‘fellowship of human species’.**® Rubin, however, finds that although
Cicero is the most commonly cited authority on the Roman conception of piracy, the
passages cited above relate to a work on moral duties and are not considered legal
opinion.® He concludes that:

‘[TThe fundamental Greek and Roman conception of “piracy” distinguished
between robbers, who were criminals at Roman Law, and communities called
“piratical” which were political societies of the Eastern Mediterranean,
pursuing an economic and political course which accepted the legitimacy of
seizing goods and persons of strangers without the religious and formal
ceremonies the Romans felt were legally and religiously necessary to begin a
war. Nonetheless, the Romans treated them as capable of going to “war” —
indeed as in a permanent state of “war” with all people except those with

whom they had concluded an alliance.’**®

153 1dem at 17.

154 1dem at 20. In Book 3 of De Officiis, Cicero writes: ‘if an agreement is made with pirates in return
for your life, and you do not pay the price, there is no deceit, not even if you swore to do so and did
not. For a pirate is not included in the number of lawful enemies, but is the common enemy of all.
With him, there ought not to be any pledged word nor any oath mutually binding’. [cited in Heller-
Roazen (2009) at 16]. This notion is followed centuries later when Molly, in his treatise De Jure
Maritimo et Navali (1769), states that ‘By the civil law a ransom promised to a Pirate, if not complied
with, creates no wrong; and the reason given is, for that Law of Arms is not communicated to such,
neither are they capable of enjoying that privilege which lawful enemies may challenge in the
Caption of another.” (Ch 4, at 80 VII).

15 Heller-Roazen (2009) at 19.

1%6 | dem.

157 Rubin (1988) at 10.

158 1dem at 12.
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Indeed, in the phrase, the word hostis itself means an enemy in the sense of a wartime foe!*
and its application to pirates stemmed from the theory that a nation’s vessels could attack
pirates as if they were military enemies, even without a declaration of war or formal
hostilities.’®® To the Romans, pirates were therefore seen as more than just those who
plundered Roman ships, but rather communities that did not follow the rules of war because

they did not go through the formalities of war before attacking.

2.2 Seventeenth to Nineteenth Century views

The hostis phrase survived and was used by the writers of the Seventeenth and Eighteenth
Centuries during the ‘golden age’ of piracy, but was applied differently. Rubin finds that
the hostis phrase shifted from referring to raiders with a substantial political organisation
in an implied ‘perpetual war’ with their neighbours, to common robbers in English common
law.12 In other words, Goodwin comments that the word pirate’ and the hostis phrase were
later used to describe outlaws — something that neither had ever been used to describe
before.’®® Rubin further comments that this phrase that survived its original concept and
was later applied to the new concept without thought as to the real meaning of the word
hostis in Latin and its legal consequences in public international law,%* was done in a desire
to heap contempt on such raiders or common robbers — that they were labeled pirates and
hostis humani generis by writers of the Seventeenth Century.

2.2.1 Alberico Gentili

The first of these subsequent writers meriting analysis here is Alberico Gentili (1552-1608)
whose 1612 treatise De Jure Belli Libri Tres refers directly to Cicero and states: ‘pirates
are the common enemies of all mankind and therefore Cicero says that the laws of war
cannot apply to them’.2®® Unlike the Romans who viewed pirates as being in a perpetual
state of war, without any conformity to the established traditions of war, Gentili was the
first to argue that the label pirate carries with it a meaning of outlawry and that what pirates

do is forbidden by international law.®” He states in his treatise that: ‘a state of war cannot

159 Kontorovich ‘The Piracy Analogy: Modern Universal Jurisdiction’s Hollow Foundation’ 45
Harvard International Law Journal (2004) 183 at 234.

160 |dem at 232.

161 Goodwin (2009) at 978. The Romans used the term praedones to refer to criminals and pirata to
refer to those who warred with their neighbours with a substantial degree of political organisation
and economic hold.

162 Rubin (1988) at 84.

163 Goodwin (2006) at 993.

164 Rubin (1988) at 84.

185 | dem.

166 Rolfe (trans) De Jure Belli Libri Tres by Alberico Gentili 1933(2) at 22.

167 Rubin (1988) at 20.
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exist with pirates and robbers’.1%® He argues that ‘the enemy are those who have officially
declared war upon us, or upon who we have officially declared war; all others are brigands
or pirates’.1®® This is qualified by his assertion that ‘war on both sides must be public and
official and there must be sovereigns on both sides to direct the war’ (emphasis mine).1"
Therefore, Gentili concludes that a state of war can only exist between sovereigns as they
are supreme and they alone merit the title of public, while all others are inferior and are

rated as private individuals.*™

Gentili then provides two arguments to support his above assertions: First, the pirate does
not fall within the definition of an enemy (hostes), as they ‘have not through their
misconduct emancipated themselves from jurisdiction. One who is a subject does not by
rebellion free himself from subjection to the law ... and no one improves his legal status
by transgression’.}2 In other words, Goodwin remarks that even though they may act as
pirates, individuals are still citizens of their state of citizenship, and do not free themselves
from the law of their country through piracy.'”® Second, because that law is derived from
the law of nations, malefactors do not enjoy the privileges of a law to which they are foes.™
He draws this argument from a proposition that the law, which is nothing but an agreement
and a compact, could not extend to those who have withdrawn from the agreement and

broken the treaty of the human race.}™

This is distinguished from his criteria for an enemy who ‘has a state, a senate, a treasury,
united and harmonious citizens and some basis for a treaty for peace, should matters so
arise’.’® He argues further that ‘pirates may follow the customs of war, and not those of
brigands ... yet they do not wage war’.!”” The consequence of all of this is that because
they are everyone’s enemies, and who violate all laws resulting in no laws remaining in
force,'’® one can interpret Gentili as saying that states can do with pirates as they wish.”®

In the closing paragraphs of his chapter on why brigands do not wage war, Gentili remarks:

188 Rolfe (1932) at 22.

189 Rolfe (1932) at 15.

170 1 dem.

171 1dem. Note his comment that “private individuals ... are never confronted with the necessity if
resorting to the arbitrament of Mars, since they can obtain their legal rights before their superior’s
tribunal” (Idem at 20, see, also, Heller-Roazen (2009) at 106.

172 Rolfe (2009) at 22.

173 Goodwin (2006) at 991.

174 Rolfe (1932) at 22.

175 |1 dem.

176 Rolfe (1932) at 25.

77 1 dem.

178 Rolfe (1932) at 24.

179 Goodwin (2006) at 991.
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‘For the word hostes, ‘enemy’, while it implies equality, like the word ‘war’,
since names are general and include several varieties, is sometimes extended
to those who are not equal, namely, to pirates ... nevertheless it cannot confer
the rights due to enemies, properly so called, and the privileges of regular

warfare. 18

An interpretation of Gentili’s writings quoted above raises the following question: If no
laws apply to pirates and states could do with them as they please, what is the basis then
for the contention that the actions of the pirate do not emancipate them from the jurisdiction
(and therefore the law) of their own state? While the above statements support a traditional
model, 8! Gentili’s treatise then takes a novel direction — namely that in war there must also
be the ‘assumption of a public cause’.*®? Rubin, who has written of Gentili, concludes that
the license of an established sovereign is key to his thinking.'®® He summarises the effect

of Gentili’s writings on the evolution of the meaning of a pirate:

““[P]iracy” was not a matter of permanent war with communities pursuing
violent tax collections at sea or basing part of their economy on booty seized
from their neighbours. “Piracy” to Gentili was apparently any taking of
foreign life or property not authorized by a sovereign, synonymous with
brigandage or robbery on land, i.e. that his conception of the criminal law
implications of the words pradones and latrones or latrunculi in Roman law,

which he does not analyse, applied equally to “pirates” without analysis. 184

Rubin also considers the significant impact of this position of Gentili, which he says might
be considered the birth of positivism as an operating theory of international law.® He
argues that this creates an enormous power®® placed in the hands of sovereigns, because

‘all takings were in some sense “criminal” unless authorized by a person whose legal power

180 Rolfe (1932) at 25.

181 Heller-Roazen (2009) at 107.

182 |dem (adeptio publicae caussae).

183 Rubin (1988) at 20. This licence refers and dates back to medieval times where Rubin states that
‘in an effort to avoid bringing about a state of war between princes that letters of marque and reprisal
[re-taking] were issued to private persons authorizing them to recapture from foreigners goods that
had been wrongfully taken by those foreigners’. (Idem at 21-22).

184 1dem. See the original translated text: Rolfe (1932) at 26, for an example illustrating this
summation by Rubin. See, also, Heller-Roazen (2009) at 108.

185 1dem at 58.

186 This power can be described more fully as a power of “recognition or non-recognition” to classify
belligerent behaviour as “piracy”. See Idem at 25.
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to issue such an authorization were acknowledged, no degree of political organization or
goal could make a “rebel” into a lawful combatant or require the application of the laws of

war to the struggle against the rebel army.’ ¥

2.2.2  Hugo Grotius

The most influential writer of the period, Hugo Grotius (1583-1645), disagreed with
Gentili’s emphasis on the power of an established sovereign through non-recognition to
place an active political community within the legal classification of the pirate.’® In other
words, he adopted a more naturalistic approach and opposed the juridical distinction
between the lawful and unlawful combatant based solely on a sovereign licence.'®® He calls
for a more objective classification that does not focus on recognition or the derivation of
authority from some acknowledged prince, but through a determination of the character of
the opponent with reference to the nature of the association to which they belong.*® This
is a factual enquiry of the label, which attaches only to those who are banded together for
wrongdoing — but does not include societies formed for other reasons, even if also

committing illegal acts.!®

2.2.3 Edward Coke

Another contemporary of Gentili was Sir Edward Coke (1552-1634), who was the Chief
Justice of England at the Common Law Court of the King’s Bench. His three-part work,
The Institutes of the Laws of England, written between 1628 and 1644, is a widely
recognised foundational document of the English common law. In the third part of this
work,'®? Coke discusses the offence of piracy and other felonies committed upon the sea
and provides a technical analysis of the Statute of the period — and he does briefly refer to

the hostis phrase in the following context:

‘... if a subject had committed piracy upon another, this was held to be petit
treason, for which he was to be drawn and hanged: because pirate est hostis

humani generis and it was contra ligeanciae suae debitum’.%3

187 |dem at 21.

188 |dem at 26.

189 Heller-Roazen (2009) at 110.

190 See Heller-Roazen (2009) at 110, and Rubin (1988) at 26-28.

191 Rubin (1988) at 27.

192 Concerning ‘High treason and other pleas of the Crown and criminal causes, 1797.
193 Edward Coke 4 Institutes of the Laws of England (1797) at 113.
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Rubin analysed this aspect of Coke’s writing and remarked that to Coke, piracy at common
law was a type of petit treason and those who are not subject to the King of England cannot
break the tie of allegiance (contra ligeanciae suae debitum), since there is no such tie.
Therefore, they cannot commit treason and barring minor exceptions there cannot be a case
of a foreigner guilty of piracy.'®* Goodwin comments that Coke does not explain why

pirates are hostis humani generis or why this makes piracy treason.'%

2.2.4  Charles Molloy

Another writer whose works became influential after Coke, was Irish-born lawyer Charles
Molloy (1640-1690). In his treatise De Jure Maritimo et Navali or a Treatise of Affairs
Maritime and of Commerce, Molloy defines a pirate with reference to the hostis phrase in

the opening paragraph of his chapter on piracy:

‘A pirate is a Sea-Thief, or hostis humani generis, who to enrich himself,
either by surprise or open force, sets upon Merchants and others trading by
sea, ever spoiling their Landing, if by any possibility he can get mastery,
sometimes bereaving them of their lives and sinking their ships; the Actors
wherein, Tully [Cicero] calls Enemies to all, with whom neither Faith nor Oath
is to be kept. Against Pirates and as such live by robbery at sea, any prince

hath power to make War, tho’ they are not subject to his Government.’%

He notes further that although pirates ‘are called Enemies, yet they are not properly so
termed’, and he cites the criteria that define an enemy as enumerated by Cicero, set out
above, and accordingly excluding the pirate from the purview of an enemy who has a
commonwealth.’®” Molloy’s doctrines are discussed further in this chapter, but at this stage
it can be noted that Molloy adopts much of Cicero’s writings, and it can be interpreted from
the paragraphs cited above that the power of the state to pursue pirates is wider than that of

Coke and extends to those who are not its citizens.

2.2.5 William Blackstone

194 Rubin (1988) at 46.

195 Goodwin (2006) at 991.

19 Molloy De Jure Maritimo et Navali 9" ed. (1769) at 75.

197 1dem at 77. See, also, Idem at 80, par. VII, which invokes the Ciceronian view that no oath of
allegiance is owed to the pirate.
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A century later, Sir William Blackstone (1723-1780), an English jurist and judge, and noted
for his work Commentaries on the Laws of England, refers to the hostis phrase. In chapter

five of book 1V, Blackstone develops on Coke and Molloy, and writes:

‘The crime of piracy, or robbery and depredation upon the high seas is an
offense against the universal law of society; a pirate being, according to Sir
Edward Coke, hostis humani generis. As therefore he has renounced all
benefits of society and government, and has reduced himself afresh to the
savage state of nature, by declaring war against all mankind, all mankind must
declare war against him; so that every community has a right, by virtue of self
defence, to inflict that punishment upon him, which every individual would in
a state of nature have otherwise been entitled to, for any invasion of his person

or personal property.*®

This paragraph shows that while Blackstone cites Coke, he does not conclude that piracy
is a form of treason.’®® Goodwin’s analysis shows that this view of Blackstone on piracy
seems to follow that of Gentili in that every individual has the right to punish pirates
wherever they are found because they are the enemies of mankind, and no longer enjoy the
privileges and protection of the law.?® However, contrary to Gentili’s view that the pirate
did not renounce his citizenship by virtue of committing an act of piracy, Blackstone

concludes that by engaging in unlawful pursuits, the pirate is stripped of his nationality.?%

2.2.6  Travers Twiss

The hostis phrase then finds its way into the works of the prolific writer and English jurist,
Sir Travers Twiss (1809-1897). In his treatise on the Law of Nations,?*? he expresses the

hostis phrase in the following context:

‘The maintenance of the peace of the sea is one of the objects of that common
law, and all offences against the peace of the sea are offences against the Law
of Nations, and of which all nations may take cognizance. The robber equally
with the murderer on the High Seas is technically a sea-fellon or pirate, and

every hand may be lawfully raised against him, he is, in fact, regarded as an

198 Blackstone 4 Commentaries on the Laws of England (1772) at 71.

199 See Goodwin (2006) at 992.

200 | dem.

201 |dem.

202 Twiss The law of nations considered as independent political communities: On the rights and
duties of nations in time of peace 2" ed. (1884).
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enemy of the human race (hostis humani generis). The pirate has no national
character, and to whatever country he may have originally belonged, he is
justiciable everywhere, being reputed out of the protection of all laws and

privileges whatever.’?%

2.2.7 Later usage

The hostis phrase then received a more contemporary judicial scrutiny in the American
case The Ambrose Light,?* a prize proceeding. The court referred to an earlier case of
privateers commissioned by the deposed King James Il where the Judges smiled and asked
counsel whether ‘there was ever any such thing as a pirate, if none could be a pirate that
was actually in war with all mankind’.?® The court remarked further: ‘Hostis humani
generis, it was said is neither a definition, nor so much as a description of a pirate, but a
rhetorical invective to show the odiousness of the crime’.?% Indeed, the court further
remarks that ‘no doubt indiscriminate violence and robbery on the high seas are piracy, but
it is doubtful whether any pirates ever really practiced or intended to practice, wholly
indiscriminate robbery upon all vessels alike and it was far from true that no acts are
piratical by the law of nations except such as are of that description’.?%” In other words,
Kontorovich argues that no one supposed the pirate to actually be the enemy of all mankind;
it was a legal fiction and a mere embellishment and no part of the legal definition.?%® He
goes on to reason that ‘the hostis criterion simply restates another element of the piracy
offense — attacking without a writ of marque and such writs precluded the bearer from
attacking ships of the issuing state and its allies; thus the privateer was at most the enemy
of some or much of mankind’.?®® He therefore concludes that ‘hostis just stands in for the
need for commerce raiders to obtain sovereign protection and that hostis is a criterion that
deals simply with regulatory formalities, and says nothing about the substantive conduct of

the parties.?%°

The preceding paragraphs of this section have presented a brief chronological reference to
the writings of learned publicists and their conceptions of the hostis phrase and associated

notions of an enemy. They were quoted above by virtue of their eminence and influence on

203 |dem at 290-291.

204 25F 408 [1885].

205 |dem at 422.

206 |dem.

207 |dem at 423.

208 Kontorovich (2004) at 235.
209 1dem.

210 1 dem.
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subsequent writers and state practice, and participation in the law-making process.?!* Rubin
comments how Grotius and Gentili established or applied patterns of legal thought that
have been influential regardless of superficiality, and others like Molloy, Jenkins and
Blackstone have been significantly influential with regard to the course of Anglo-American
jurisprudence and practice — and therefore an examination of their patterns of thought, as

reflected in the extracts quoted above, have been necessary.?!?

2.3 Evaluation

What emerges prominently from the analysis above is that while a literal translation of the
hostis phrase has been constant, a consistent definition and contextualisation of an enemy
has been fleeting.?®® It has been shown how the Romans applied the hostis phrase to
communities that committed depredations without declaring war, and thus the Romans
placed them in a state of perpetual war. The hostis phrase was then used in later writings,
starting with Gentili to refer to an outlaw who could never be in a state of war with
sovereign nations or princes. Pirates were thus seen as outside the realm of the law — and
therefore an illegitimate opponent. This differs markedly from the Roman conception of a
pirate. A positivistic approach was given to the concept of a pirate by Gentili, who argued
that a process of recognition by an authorised state or sovereign could legitimise the actions
of the pirate. It was then shown how a naturalistic approach by Grotius opposed this
construction and contested that the state of a pirate needed a factual inquiry into the
purposes of their association, rather than being based solely on the recognition of a
sovereign. The pirate was given a narrow construction as a form of treason by Coke and
enforceable only against its nationals. This contrasted with Molloy whose view was that
suppression and prosecution could extend to those who were not its citizens. The antagonist
as an individual was considered by the writers: Gentili argued that the acts of piracy did
not absolve the offender of his nationality, whereas Blackstone and Twiss contended that

the offender was stripped of his nationality.

With the conflicting views of writers, what remains is a phrase that could be described as
an unreliable epithet and a metaphorical invective,2* which does not deal with the
substantive conduct of pirates.?*® Dickinson, writing in 1924, commented that ‘pirata est

hostis humani generis has been asserted many times, but not in the way to suggest so much

211 See Rubin (1988) at 305.

212 |dem.

213 See Goodwin (2006) at 994.

214 See Kontorovich (2004) at 233-234.
215 |dem at 235.
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a constituent element of the offence as an epithet of opprobrium which the offence
deserves’.?1® Rubin describes the paradox of the phrase as ‘the one phrase that all writers
seem to agree should fit somehow in any definition or description of “piracy”, [and] is the
one phrase impliedly linking the 17" century conception of “piracy” to classical writings,
and in no way fits the facts or the legal conclusions drawn by 17" century policy makers
or tribunals from those facts.’?!” Heller-Roazen remarked that with such an exceptional
opponent, the many rules of combat were suspended: no battle was to be declared; no rules
respected; and no due form observed.?8 He further assesses the effect being that the public
law of Europe could prescribe no interactions for the modern states when confronting their
uncounted anatagonists.?*® This is seen in the macabre sentiments of Gentili: ‘a war with a
pirate has never been terminated by agreement or brought to an end by treaty of peace, but
the pirates have either saved their lives by victory, or have been conquered and compelled
to die’,??® and in the words of Jenkins who remarked that the unlawful combatants were
simply to be ‘subdued’ and ‘rooted out’.?? In the result, the hostis phrase and its associated
conceptions of an enemy — as expounded by the jurists above — are not comprehensive and

legally ambiguous.

Throughout the discussion, the scholarship around the phrase centred on the person of the
pirate — particularly whether the pirate possessed a sovereign licence and whether the pirate
was stripped of nationality. It is noteworthy that there is only a reference to the high seas
as the locus of pirate activity and while the hostis phrase survived through several centuries
of usage, there was no reference to the developing jurisprudence on the juridical nature of

the territorial sea — and what becomes of acts committed by pirates within that realm.

This chapter will now consider early definitions through selected seminal Anglo-American

cases.
I"l. ON THE DEFINITION OF PIRACY: EARLY CASES AND DOCTRINES
At the outset, researchers into the evolution of piracy law took cogniscance of the

characteristic feature of piracy as a crime under international law (or the law of nations or

piracy jure gentium) and a crime under domestic (or municipal) law. Dickinson wrote of

218 Dickinson ‘Is the Crime of Piracy obsolete?” 38 Harvard Law Review (1925-1926) 334 at 351.
217 Rubin (1988) at 84.

218 Heller-Roazen (2009) at 118.

219 | dem.

220 Rolfe (1932) at 22.

221 Wynne 1 Life of Sir Leoline Jenkins (1724) at Ixxxvi.
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piracy jure gentium as robbery or other unauthorised acts of violence against persons or
property committed upon the open seas.??? He then contrasted this with municipal law
which comprehends piracy as much or as little as the law-making authority of the particular
state may choose to make it, and that pirates in municipal law are offenders only against
the law of the state concerned.?? In municipal law, the jurisdiction to arrest and punish
must be confined to the particular state, and depends on the allegiance of the offender, the
locality of the offence, or the nature of the offence committed. 22The distinction between
municipal law and international law and their jurisdictional implications will become
apparent from the doctrines and cases below. This section discusses selected, seminal
Anglo-American cases — given their influence in later attempts at codification and frequent
citation in subsequent cases.

3.1.  Early English jurisprudence

A very early account of a definition of piracy can be found in a charge to the jury in an
Admiralty session in 1668, by Welsh academic and lawyer serving the Admiralty Court,
Sir Leoline Jenkins (1625-1685). He stated that:

There are some sorts of felonies and offences, which cannot be committed
anywhere else but upon the sea, within the jurisdiction of the Admiralty ...
the chieftest of this kind is Piracy ... You are therefore to enquire of all Pirates
and Sea-rovers, they are in the Eye of the Law Hostes humani generis,
Enemies not of one Nation ... only, but of all Mankind. They are outlawed, as
I may say, by the Laws of all Nations: that is, out of the Protection of all
Princes and of all Laws whatsoever. Every Body is commissioned, and is to
be armed against them, as against Rebels and Traytors, to subdue and to root
them out.

... That which is called robbing upon the highway, the same being done
upon the water, is called piracy: now robbery, as’tis distinguished from
thieving or larceny, implies not only the actual taking away of my goods,
while | am, as we say, in peace, but also the putting me in fear, by taking them

away by force and arms out of my hands, or in my sight and presence; when

222 Dickinson (1925-6) at 339.
223 |dem.
224 | dem.
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this is done upon the sea, without a lawful commission of war or reprisals, it

is downright piracy.??®

From this charge, it appears that Jenkins interpreted the English law to commission
everybody as a law officer and the crude elements of the crime constructed as consisting
of armed robbery, without any authorisation from a sovereign through a letter of marque.
A further source of Jenkins’s views can be found in a subsequent charge to the Admiralty
Court in 1674/5.22¢ He draws on some of the provisions of the prevailing Statute of Henry
VII1,%%" and comments that prior to the Statute, pirates often escaped punishment because
the civil law rules that were applied required that persons could not be convicted unless
they confessed their offences, or that there was direct proof by eye witnesses.??® Jenkins
was writing at the time when the Court of the Lord High Admiral was created — chiefly
because of the difficulties experienced in dealing with pirates.??® The Statute of Henry VIII
provided that a King’s commission should try piracies directed to the Admiral or his deputy
and to three or four other substantial persons designated by the Lord Chancellor.?®
According to the Statute, the offence must be ‘committed in or upon the Sea, or in any other
Haven, River, Creek or Place where the Admiral or Admirals have or pretend to have
Power, Authority or Jurisdiction’.?®! Jenkins then explains the broad extent of this

jurisdiction in the following way:

Every Englishman knows that His Majesty hath an undoubted empire and
sovereignty in the seas?® that environ these his kingdoms ... but besides these
four seas, which are the peculiar care, and as it were, part of the domain of the
Crown of England, His Majesty hath a concern and authority (in right of his

Imperial Crown) to preserve the public peace, and to maintain the freedom

225 Wynne (1724) at Ixxxvi. (Charge given to an Admiralty Session within the Cinque Ports, 2
September 1668).

226 This charge has been persevered in a commentary by Baker ‘IV — A Charge by Sir Leoline
Jenkins, at an Admiralty Session, 1674-5’ Law Magazine and Review; a Quarterly Review of
Jurisprudence and Quarterly Digest of Reported Cases 10 (1884-5) 5" Serv. 412.

227 Offences at Sea Act, 28 Henry VIII c. 15 (1536) ‘For Pirates’. The full text of the Statute has
been appended et seq to this thesis, and is referred to herein as the Statute of Henry VIII.

228 See Statute of Henry VIII at 8§l (2). See, also, Baker (1884-5) at 412, and Dickinson (1925-6) at
340.

229 Dickinson (1925-6) at 340.

230 Statute of Henry VII1 at 81 (3)-(4). The difficulties experienced in bringing pirates from remote
places to England for trial at the Old Bailey, led to further legislation authorising trials at sea or in
the colonies: see Dickinson (1925-6) at fn 26.

231 See Statute of Henry VIII at 81 (3).

232 For a description of the ‘four seas’ of Britain, see Coke First Part of the Institutes of the Laws of
England 19" ed. 1838(1) at 157-8, fn 6. The British Seas at this time were considered to extend by
virtue of long custom and usage right up to the coasts of the Netherlands and France: See Rubin
(1988) at 87.
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and security of navigation all the world over, so that not the utmost bound of
the Atlantic Ocean, not any corner of the Mediterranean, nor any part in the
South or other Seas, but that if the peace of God and the King be violated upon
any of his subjects, or upon his allies or their subjects, and the offender be
afterwards brought up or laid hold on in any of His Majesty’s ports, such
breach of the peace is to be enquired of, and tried ... in such country, liberty,
or place, as His Majesty shall please to direct. So long an arm hath God, by
the laws given to his Vice-regent the King, and so odious are the crimes of
piracy, bloodshed, robbery and other violence upon the sea, that justice
observes and reaches the malefactors even in the remotest corners of the world
... This power and jurisdiction which His Majesty hath at sea in those remoter
parts of the world, is but in concurrence with all other sovereign princes that
have ships and subjects at sea.?*

This extract illustrates an early form of what was to develop as universal jurisdiction. The
far-reaching jurisdiction is evident from the language and description. It appears that
provision is made for the application of English municipal law that has no restriction in
terms of territorial extent — with a principal proviso of cooperation with other Sovereigns
through the exercise of concurrent jurisdiction.2* Now having set out the extent of
jurisdiction, Jenkins then turned to define the crimes that are the subject matter of the
Court’s enquiry. He explains that robbery when committed upon land constitutes three
elements: a violent assault; the victim must be deprived of their possessions; and the victim
must be put in fear as a result.?® He goes on to state that when this is done upon the sea,
when one or more persons enter on board a ship with force and arms, and that those in the
ship have their ship carried away by violence, or their goods are taken from their
possession, and are put into fright by the assault - this is piracy, and he that does so is a
pirate or robber within the Statute.?*® A closer reading of Jenkin’s writings seems to indicate
that a mutiny on a vessel would not constitute piracy, as the perpetrator must enter or board
a victim vessel. His views differ from those of Coke, who regarded piracy as a form of
treason, because, in Jenkin’s analysis, any attack on a foreigner who is in amity?*’ with the

King would also be considered piracy justiciable by the realm. A clear exemption from

233 Cited in Baker (1884-5) at 414-415.

234 Rubin comments that under Jenkins’ rationale for allowing private justice to be meted out to
pirates, he appears to have considered the Admiral’s jurisdiction under English law to extend
everywhere on the seas as if territorially based (with my emphasis). See Rubin (1988) at 87.

2% |dem at 425.

2% 1dem.

237 Described as amicitia regis. See idem.
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piracy by an aggressor is where there is a commission from a foreign prince who is a lawful
enemy.?®® The aggressor must, however, act within the bounds of his commission, and
cannot despoil and rob those that his commission warrants him not to fight or meddle

with.2*

Rubin categorises Jenkin’s writings as adopting a positivistic approach and concludes that
‘from this point of view, there is no international law of “piracy”; only a municipal law
authorizing its subjects to act against some people which that municipal law designates
“pirates” on whatever basis it chooses’.?*® This contrasts with the views of Molloy who
adopted a naturalistic approach. This latter approach, is quite significant.2** Molloy also
provides for a broad scope of self-help in the realm of the ocean:

‘If Piracy be committed on the Ocean, and the Pirates in the attempt there
happen to be overcome, the Captors are not obliged to bring them to any port,
but may expose them immediately to punishment, by hanging them up, at the
Main-yard end before Departure; for the old natural liberty in places where
there are no Judgments.242

So likewise, if a Ship shall be assaulted by Pirates, and in the Attempt the
Pirates shall be overcome, if the Captors bring them to the next port, and the
Judge openly rejects the Trial, or the Captors cannot wait for the Judge without
certain peril and loss, Justice may be done upon them by the Laws of Nature

and the same may be there executed by the Captors.’?*

The clear distinction between Molloy and Jenkins is Molloy’s reference to the Laws of
Nature. This underlies Molloy’s view that there is a natural law forbidding any person to
deprive another of life or property, without a higher motive supported by reason — life and
property being the natural right of all.?** The justice ‘done upon them by the Laws of
Nature’ infers that the tribunal must be guided by reason — in the light of higher principles

of justice and morality.?* Rubin, in his analysis of the period, reveals that this latter notion

238 |dem at 426.

239 |dem. See, also, Molloy (1769) at 76 par. II.

240 See Rubin (1988) at 91.

241 Rubin (1988) at 90.

242 Molloy (1769) at 83, par. XII (with my emphasis).

243 |dem at 84, par XIII (with my emphasis). See, also, ldem: Chapter IX (Of the Laws of Nature and
Nations) at 338, par. VI.

244 Rubin (1988) at 90.

245 See Idem at 91.
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of natural justice was of little practical value, so leaving the approach of Jenkins as the only
one that made sense in the circumstances. He wrote:

‘...[N]aval officers or merchants seeking to protect their lives or property or
the lives or property of those who rely on them for protection, the notion that
deep analyses of the underlying values of society must be undertaken before
a “pirate” can be hanged is absurd. A simple rule that life and property can be
legally protected from any assault is attractive, and the notion that any
responsible person is commissioned by the operation of law, whether via a
commission issued by the Crown’s officers or by direct operation of the

King’s will without a written commission, is irresistible.’?46

Turning now to some of the cases — one of the earliest and most frequently cited is a 1696
English precedent, Rex v Dawson.?*” In this case, the King’s Counsel read out the
indictment: ‘The prisoners are indicted for Piracy, in robbing and plundering the ship
Gunsway, belonging to the Great Mogul, and his subjects, in the Indian Seas, to a very great
value.’?® The case is quoted for the Judge of the Admiralty’s charge to the Grand Jury on
that occasion. Sir Charles Hedges addressed the grand jury on three issues: the nature of
the crimes they were to enquire after; the extent of the jurisdiction and power in making
such enquiries; and the duty incumbent on the jury.?*® As to the first issue, Sir Hedges

defines the crime of piracy:

‘Now piracy is only a sea-term for robbery, piracy being a robbery committed
within the jurisdiction of the Admiralty. If any man be assaulted within that
jurisdiction, and his ship or goods violently taken away without any legal
authority, this is robbery and piracy. If the mariners of any ship shall violently
dispossess the master, and afterwards carry away the ship itself, or any of the
goods, or tackle, apparent or furniture, with a felonious intention, in any place
where the Lord Admiral hath, or pretends to have jurisdiction, this is also

robbery and piracy. The intention will, in these cases, appear by considering

246 |dem at 92.

247 (1696), 13 How. St. Tr. 451. For a useful transcript of the entire proceedings, published by Joe
Everingham in 1696, and entitled The Tryals of Joseph Dawson, Edward Foreseith, William May,
William Bishop, James Lewis and John Sparkes, see facsimile available through the United States
Library of Congress at: http://www.loc.gov/law/help/piracy/piracy_trials.php.

248 Everingham (1696) at 4.

249 1dem at 5-6.
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the end for which the fact was committed; and the end will be known, if the

evidence shall shew you what hath been done.”?*°

From this extract, it can be seen that the breadth of the crime is apparent, and that it
encompasses acts of mutiny where the entire act is committed on board a single vessel.
Intention to commit robbery or animus furandi does not appear to be an element, other than
the actual act of the taking. Turning to the second issue on jurisdiction, Sir Hedges declares:

“The King of England hath not only an empire and sovereignty over the British
seas; but also an undoubted jurisdiction, and power, in concurrency with other
Princes and States for the punishment of all piracies and robberies at sea, in
the most remote parts of the world, so that if any person whatsoever, native or
foreigner, Christian or Infidel, Turk or Pagan, with whose country we have no
war, with whom we hold trade and correspondence, and are in amity, shall be
robber or spoiled, in the narrow seas, the Mediterranean, Atlantic, Southern or
any other seas, or the branches thereof, either on this, or the other side of the
line, it is piracy within the limits of your enquiry and the cognizance of this

Court.”??

This unqualified assertion of an expansive jurisdiction was criticised by Rubin: Firstly, Sir
Hedges did not consider whether an Englishman was authorised by an implied commission
or by universal natural law to hang pirates wherever they are captured.?®? Secondly, the
issue of universal jurisdiction®®®, insofar as it relates to the applicability of English
conceptions of piracy as a crime to foreigners acting beyond the realm of English territorial

claims, is not addressed.?*

250 | dem.

251 1dem. This wide seaward jurisdiction can be compared to Molloy’s assertion that piracy cannot
exist in Ports of the Realm. He writes: “Though a Port be Locus publicus uti pars Oceani, yet it hath
been resolved more than once, that all Ports, not only the Town, but the Water is infra corpus
Comitatus. If a Pirate enters into a Port or Haven of this Kingdom, and a Merchant being at Anchor
there, if the Pirate assaults him and robs him, this is not Piracy, because the same is not done super
altum mare; but this is downright Robbery at the Common Law, for what the Act is infra corpus
Comitatus, and was inquirable and punishable by the Common Law.’ De Jure Maritimo et Navali
(1769) at 96, par. XXVII.

252 Rubin (1988) at 90.

253 A fuller discussion of universal jurisdiction and its associated cases appear later in this Chapter.
254 Rubin (1988) at 93. In any event, in the case none of the defendants were foreigners, rendering
the issue of universal jurisdiction moot. As a result, Rubin concludes that the entire proceeding can
be rationalised as the application of English municipal law to Englishmen through the normal
processes of English judicial administration, and the unqualified assertions of extensive jurisdiction
and authority as puffery: See Idem.
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3.2. Nineteenth Century English practice and jurisprudence

By the turn of the Eighteenth Century, British naval power dominated the oceans to such
an extent that British assertions of law were seen as persuasive statements of true
international law, and were acquiesced by other states where not protested.?® In common
parlance it was often said that piracy was suppressed to near extinction at the end of the
Nineteenth Century through direct naval intervention. However, understanding the policy
and rationale behind British Nineteenth Century practice is useful because of its domination
in terms of influencing public international law, and, secondly, through imperial

interpretations of piracy.

Dickinson commented that there have been several cases that demonstrated that universal
hostility or the intention to plunder without discrimination are not an element of the
offence, and there are a few cases where seizures were made by naval forces of
unrecognised insurgents which have been regarded as piratical.?®® Shifting from the
common element of robbery in piracy, this section considers selected incidents which
demonstrated how British Imperial authorities interpreted unique foreign insurrections

within the ambit of piracy.

An early theory for British naval action derives from an analogy with slave trade by the
British Foreign Secretary, Lord Castlereagh, in 1818. His theory was based on a naturalist
foundation, which proposed that if a law is common to the municipal orders of all civilised
states, then that law reflects a natural law which exists independently of state boundaries.?>
This would then relieve British naval action from the normal rules of ‘standing’®® and
becomes the basis for British action against foreigners abroad for violating the law of

nations, which was conceived as a part of international law.?°

2% See Rubin (1988) at 201. He remarks that: ‘British sea power emerging from the Napoleonic
Wars so dominated international sea commerce that it is difficult throughout the nineteenth century
to distinguish British interpretations of international law uttered for the purposes of self-justification
and adversary argument from statements of international law persuasive on all states participating
in the international legal order as defined in Europe.” Idem at 201.

2% Dickinson (1825-6) at 352.

257 Discussed in Rubin (1988) at 203-204. Ultimately, his arguments were rejected. For a general
account of piracy during this period, see McCarthy Privateering, Piracy and British Policy in
Spanish America 1810-1830 (2013).

2%8 For example, English municipal law would not apply to a foreign ship on the high seas.

259 Rubin (1988) at 203.
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Piracy, as a word, was then incorporated into military/political vocabulary in legislation?®°
which had been aimed solely at encouraging the British Navy to fight Napoleon’s warships
through a substantial financial inducement provided in the Bounty Act.?! The Navy later
applied this when its focus shifted to the protection of the growing maritime commerce of
the empire.?®2 According to Rubin, this Bounty Act did not require any adjudication of the
criminality of anybody, and seems to have continued the wartime legislation to cover acts
against pirates — in what appears once again to be a literal reading of the hostis phrase.??
In other words, under the Bounty Act, the British seemed to assume they were legally at
war with all who obstructed the expansion of British dominance — both on the high seas

and elsewhere. %4

3.2.1  The Qawasim in the Persian Gulf

British dominance in its political activities in the Persian Gulf,?®® became evident when, in
1806, the British established formal relations with the Sheikh of Qawasim as a result of the
increase in piracy and lawlessness at sea in that area.?®® The British were motivated by a
desire to keep open an important commercial and mail route?®’ Pursuant to this, a
“contract”?®® was concluded between the Sheikh and the British East India Company in
1820, in an attempt to stabilise the legal order in the Persian Gulf in a way that would
protect their shipping interests.?%® The contract does not have much probative value for the
purposes of this analysis, as there is no definition of piracy with a clear element of animus
furandi, and no provision for the legal result of the label as used. What is significant,

however, is Rubin’s conclusion that the word piracy was being used ‘in a political sense

260 See 6 Geo. IV c. 49 (1825), Piratical Ships (Bounty Act); 13 & 14 Vic. C. 26 (1850), Piracy
(Bounty Act).

261 Rubin (1988) at 204-205.

262 | dem.

263 |dem at 206.

264 | dem.

265 This region was chosen for analysis here because of its proximity to the East African seaboard
and Indian Ocean, and it lends a historical context to the region.

266 See, generally, Rubin (1988) for a more detailed discussion at 206-211.

257 For a comprehensive analysis, see, generally, Al-Otabi The Qawasim and British Control of the
Arabian Gulf (1989) Unpublished PhD Thesis, University of Salford.

268 Rubin is critical of the true nature of this agreement, in that the British dominated the negotiation
and controlled the translations between English and Arabic (Rubin (1988) at 206-208).

269 1dem at 206. The full text of the contract appears as annexure D in Al-Otabi (1989) at 187, and
cited as 70 C.T.S. 464 (extracts thereof are in Rubin (1988) at 207-8). For example, Article 2
provides: ‘If any individual of the people of the Arabs contracting, shall attack any that pass by land
or sea, of any Nation whatsoever, in the way of plunder and piracy, and not of acknowledged war,
he shall be accounted an enemy of all mankind, and shall be held to have forfeited both life and
goods; and acknowledged war is that which is proclaimed, avowed, and ordered by Government
against Government, and the killing of men and taking of goods, without proclamation, avowal, and
the order of Government is plunder and piracy.’
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implying a British intention to suppress by force whatever the British determined
unilaterally to be “piracy”, and whether on land or seas, and without any criminal or
Admiralty proceedings in any court’.?’® The British were tempted, in the circumstances, to
regard any political action by others that obstructed the course of commerce as illegal, and
under-unwritten ‘British Imperial Law’ enforcement powers were given to the navy by
direct action rather than to the judiciary.?’* This notion seems to have been confirmed by
other writers in the Middle East. Al Otabi advanced a thesis that the Qawasim were ‘proto-
nationalists concerned to forge a nation in the Gulf, [and were] only peripherally interested
in the proceeds of piracy and much more influenced by the desire to maintain their
commerce from the ruthless competition of the East India Company’.?”? The ruler of
Sharjah, Sheikh Sultan bin Mahomed Al Qasimi, writing in 1986, challenged the
conventional view that justified British imperial invasion in the region because of the need
to suppress Arab piracy. He argues that the company was determined to increase its share
of the Gulf trade with India at the expense of native Arab traders — especially the
Qawasim.?”® He further states that the Company, however, did not have the necessary
warships and needed to persuade the British government to commit the Royal navy to
achieve this dominance, and, accordingly, the East India Company orchestrated a campaign
to misrepresent the Qawasim as pirates who threatened all maritime activity in the northern
Indian Ocean.?* The Imperial policy of the period was thus summarised by Rubin, to the
effect that the British East India Company’s officials wanted the privileges of war
themselves in the struggles with the Arab Sheikhdoms and military arms and unruly
merchants, but also wanted to deny the legal status of prisoners of war and belligerent rights
of search and seizure to those Arabs.?” Thus, piracy, reminiscent of the Roman conception

of pirata, was used by the British to achieve these ends.?’®

In this way, it can be seen that the word ‘piracy’ now began to take on a broader definition
than what was originally envisaged in earlier English jurisprudence, as relating to robbery
within the jurisdiction of the Admiral. However, the British administration soon sought
other methods to spread the ambit of British Imperial law to make sea lanes safe for
peaceful trade. In doing so, they proposed that the focus shift out of the courts and asserted

a right in British Imperial law to hunt down pirates as a matter of enforcing not the

270 Rubin (1988) at 209.

271 1dem at 210.

272 Al-Otabi (1989) at 164.

213 see, generally, Al Qasimi The Myth of Arab Piracy in the Gulf (1986); extracted from the abstract
available at: http://www.amazon.com/Myth-Arab-Piracy-Mohammed-Al-Qasimi/dp/0709921063.
274 1dem.

275 Rubin (1988) at 211.

276 |dem.
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municipal law administered by Admiralty courts, but of a British version of international
law against pirates who were not protected by the laws of war and were seen as outlaws

requiring no special licence under international law for action against them.?””

3.2.2  The Serhassan pirates

An example of this wide jurisdiction can be seen in the 1845 case of the Serhassan
Pirates.?’8 In this case, H.M. ship of war Dido, under the command of Captain Keppel, was
given orders from Singapore to reconnoitre pirates. On the morning of 10 May 1843, the
cutters dispatched from the Dido spotted six large native skiffs nearing the island of
Serhassan, off the coast of Borneo. Evidence was led that the skiffs manned by 120 men
approached the cutters with loud cries, accompanied by the beating of gongs and other
indications of hostility.2”® Notwithstanding warnings issued by the commanding Lieutenant
on board the cutter, the skiffs continued to engage the cutters and commenced firing —
resulting in an armed contest ensuing. The skiffs were subdued and those that fled to the
shore were captured. A tally of 55 men were either killed or taken into custody. A bounty
was claimed under the provisions of the 1825 Bounty Act,?®° and, therefore, the issue arose
as to whether the attack made upon the cutters constituted an act of piracy, so as to bring
the persons who were on board within the legal denomination of pirates.?®* Dr Lushington
held that:

‘It matters not that they may possibly have entertained no inclination to bring
themselves in conflict with the British power; it is sufficient, in my view of
the question, to clothe their conduct with a piratical character if they were

armed and prepared to commence a piratical attack upon any other persons.’2?

Considering that the only act of “piracy” alleged against the Serhassan pirates was their
engagement of the British force under the command of Captain Keppel, the judgment of
Dr Lushington is extremely sparse. The engagement involved no element of animus furandi
and Dr Lushington did not define ‘piratical character’ or provide any analysis thereof. Dr

Lushington’s view that they were armed created an inference of piratical character, is vague

217 |dem at 230.

278 The Serhassan (Pirates), 3 British International Law Cases 788. Also cited as 2 W. Rob. 354
(1845).

29 |dem at 788.

280 6 Geo. IV c. 49 (1825), Piratical Ships (Bounty Act); 13 & 14 Vic. C. 26 (1850), Piracy (Bounty
Act).

281 The Serhassan (Pirates) (1845) at 789.

282 |dem (with my emphasis).
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and seems to afford the Serhassan pirates with no refuge within the bounds of their territory.
He went on the hold that ‘It can make no difference whether they were inhabitants of that
or any other island’,® seemingly disregarding the protection of their nationality. One of
the direct impacts of the case was that is precipitated a proliferation of claims under the
Bounty Act — to the point that it had to be repealed.?®* The engagement took place close to
the coast and the capture on the shore. This was not in the realm of the high seas, and the
judgment seems to take notice of this:

‘[i]t [cannot] be imagined that the title of pirate attached solely to persons
following an avowed piratical occupation upon the high sea. In the seas where

this transaction took place there is every species of distinction to be found.?%

3.2.3 The Magellan pirates

Dr Lushington also presided over another frequently cited case of the Magellan Pirates.?
The judgment records that towards the end of 1851 there was an insurrection in some of
the dominions belonging to the States of Chile. There was a Chilean convict settlement
where an insurrection took place against the Governor and the insurgents seized an
American and British Ship The Eliza Cornish which was anchored in the port — murdering
her Master and owner, and then made out to sea. A British Sloop then recaptured the
vessel.?” The case thus arose on a petition, filed on behalf of the Sloop that captured the
Eliza Cornish and its insurgents, praying that the Court determine, pursuant to the
provisions of the Bounty Act, that certain persons were pirates, and to determine the
number thereof, in order to make an application for Bounty under the Act.?® Dr Lushington
found that:

‘In the administration of our criminal law, generally speaking, all persons are
held to be pirates who are found guilty of piratical acts; and piratical acts are
robbery and murder upon the high seas. | do not believe that, even where

human life was at stake, our Courts of Common Law?*° ever thought it

283 The Serhassan (Pirates) (1845) at 789.

284 Rubin (1988) at 231.

285 The Serhassan (Pirates) (1845) at 790.

286 [1853] 1 Spink Ecc. & Ad. 81.

287 |dem at 85.

288 |dem at 81.

289 Rubin comments that this is, in fact, incorrect, as English Common Law Courts were never
involved in ‘piracy’ cases. See Rubin (1988) at 233.
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necessary to extend their inquiries further, if it was clearly proved against the

accused that they had committed robbery and murder upon the high seas.”?*

Dr Lushington goes on to describe the acts of the insurgents as ‘in one sense, of wanton
cruelty, in the murder of foreign subjects, and in the indiscriminate plunder of their
property. I am of the opinion that the persons who did these acts were guilty of piracy, and
were deemed to be pirates’.?®! Lushington adds a different conception of the elemental
framework of the piracy concept, in that he held ‘it was never, so far as I am able to find,
deemed necessary to inquire whether parties so convicted of these crimes had intended to
rob on the high seas, or to murder on the high seas indiscriminately’.?%? This creates the
precedent that an intention of universal hostility is not a requisite element of the offence
piracy jure gentium.2®® His analysis crafts a way for circumstances to distinguish acts of
insurgency from piratical acts. Lushington held:

‘It is true that where subjects of one country may rebel against the ruling
power, and commit divers[e] acts of violence with regard to that ruling power,
that other nations may not think fit to consider them as acts of piracy ... I think
it does not follow that, because persons who are rebels or insurgents may
commit against the ruling power of their own country acts of violence, they
may not be, as well as insurgents and rebels, pirates also; for other acts
committed towards other persons. It does not follow that rebels or insurgents
may not commit piratical acts against the subjects of other states, especially if

such acts were in no degree connected with the insurrection or rebellion.’?

In the above extract, Dr Lushington acknowledges that other nations may not consider
certain types of acts as piracy, but he assumes, however, that British courts, applying a
municipal conception of ‘piracy’ as a crime under English law, faced no conflict under the

international legal order:

290 11853] 1 Spink Ecc. & Ad. 81 at 83.

291 At 86 (with my emphasis). Rubin (1988) at 236 is critical of Lushington’s approach in the
defining of ‘piratical’ and he argues that his search for a meaning for the adjective ‘piratical’, rather
than a meaning for the noun ‘pirate’, indicates the narrow scope of his logic. He further concludes
that the Bounty Act was construed to provide bounties for those engaging with persons committing
‘piratical acts’ whether or not ‘pirates’ technically — and whether or not amenable to the jurisdiction
of British courts.

292 11853] 1 Spink Ecc. & Ad. 81 at 83

29 See Dickinson (1925-6) at 356.

29411853] 1 Spink Ecc. & Ad. 81 at 83.
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‘Though the municipal law of different countries may and does differ, in many
respects, as to its definition of piracy, yet | apprehend that all nations agree in
this: that acts, such as those which | have mentioned, when committed on the

high seas, are piratical acts and contrary to the law of nations.’?%®

The judgment has been criticised by Rubin, who observes that: (i) throughout the opinion
by Dr Lushington, his concern is not with establishing any definition of piracy, in
international law or municipal law; he failed to distinguish between those who might have
had political motives from those acting animo furandi;?* (ii) his concern did not pertain to
the reach of British jurisdiction, but only to the acts of those who claimed a licence from a
foreign belligerent: insurgents.?®” In summation, Rubin argues that the precedent value of
the case becomes petty, as it turns out to have nothing to do with definitions of piracy.
Rather it is a construction of a municipal statute giving a municipal reward to designated
agencies of government deployed to suppress an activity in the public sphere, which the

Parliament felt should be suppressed.?%®

The judgment provides three propositions in relation to locus of piracy, which are relevant

to cite here?®®:

(i)  He cites a text, Russell on Crimes which stated ‘[i]f a robbery be committed in
creeks, harbours, ports ... in foreign countries, the Court of Admiralty
indisputably has jurisdiction of it, and such offence is consequently piracy’.3®

(if)  He also refers to a case where ‘a prisoner was indicted for stealing three chests of
tea out of the ‘Aurora’ of London on the high seas, and it was proved that the
larceny was committed while the vessel lay of Wampa, in the river, twenty or
thirty miles from the sea, but there was no evidence as to the tide flowing or
otherwise, at the place where the vessel lay, [and] it was held, from the
circumstance that the tea was stolen on board the vessel which had crossed the
ocean, [and] that there was sufficient evidence that the larceny was committed on

the high seas’ 3%

295 At 83. See, also, Rubin (1988) at 234.

2% |dem at 235.

27 |dem at 234.

298 |dem at 236.

29 See, generally, Surbun ‘The developing jurisprudence to combat modern maritime piracy: A
crime of the high seas?’ 43 Comparative and International Law Journal of Southern Africa (2010)
latl7.

300 11853] 1 Spink Ecc. & Ad. 81 at 84.

301 |1 dem.
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(iii)  Another case cited by the court was where ‘A., standing on the shore of a harbour,
fired a loaded musket at a revenue cutter which had struck upon a sand-bank in
the sea, about 100 yards from the shore, by which firing a person was maliciously

killed on board the vessel, it was piracy.’3%

Dr Lushington goes on to make a significant observation later in the judgment relating to
the locus of piracy:

‘It has been said that these acts were not committed on the high seas, and
therefore the murder and robbery not properly or legally piractical. This
objection well deserves consideration; for it is true that murder and robbery
done upon land, and not by persons notoriously pirates would not be piracy
... Had the vessels been recaptured whilst lying in port, there might be raised
an argument, though I do not say it would prevail, that these offences, legally
speaking, would not be classed as acts of piracy. | say it might be so; though
I am not disposed to hold that the doctrine that the port, forming a part of the
dominions of the State to which it belongs, ought in all cases to divest robbery

and murder done in such port of the character of piracy.”3%

Another relevant dictum in the judgment relates to the locus of piracy: ‘we all know that
pirates are not perpetually at sea, but under the necessity of going on shore at various places;

and of course, they must be followed and taken there or not at all.”3%

3.2.4  The Kwok-A-Sing pirates

Another saga which applied the naturalistic stance of Lushington’s notions of universal
jurisdiction, was the 1873 case The Attorney-General for Our Lady the Queen for the
Colony of Hong Kong and Kwok-A-Sing.3® This was the only case where British
jurisdiction was actually applied to a transaction wholly within a foreign vessel outside of
British territorial waters.3®® The facts, as appearing in the judgment,®’ were: on 30
September 1870, a French vessel La Nouvelle Pénélope, sailed from Macao with 310
‘coolie’ Chinese emigrants, including one Kwok-a-Sing, bound for Peru in South America.

However, about 100 of the emigrants complained of being kidnapped. Later, on 4 October

302 |dem.

303 |dem at 86.

304 |dem.

305 R.5P.C 179 (1873).

306 Rubin (1988) at 239.

307 R, 5 P.C 179 (1873) at 181.
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1870, when the vessel was at sea, Kwok-a-Sing and other emigrants attacked the captain
and others of the crew, and killed them; they then took possession of the ship and compelled
the remaining seamen to conduct it back to China. They then landed and abandoned ship.
Some of the emigrants were arrested in China and tried there. Kwok-a-Sing escaped to
Hong Kong and was later arrested and charged before the magistrate. China requested his
extradition in terms of an extradition ordinance;*® however, immediately after the
commitment of Kwok-a-Sing, a writ of habeas corpus to discharge him was granted by the
Chief Justice of the Supreme Court of Hong Kong.® The Attorney-General then caused
Kwok-a-Sing to be again arrested on a charge of piracy jure gentium — with a view to his
trial on that charge before the Hong Kong Supreme Court. However, he was ordered to be
discharged again upon the ground that this second arrest was a violation of the Habeas
Corpus Act.*1° The matter then went on appeal before the Privy Council. It appears, from
the circumstances, that the British government repeatedly refused to extradite Kwok-a-Sing
to China on charges of murder and piracy.®"* Wells argues that Britain’s refusal to extradite
directly to China contradicted the extradition Ordinance referred to above.®? The Court
considered whether there was evidence that Kwok-a-Sing had been guilty of crimes against
the laws of China within the meaning of the Ordinance and through a detailed analysis®*®
of the inapplicability of the Ordinance and treaties, and concluded in the negative.3* This
allowed the British government to assert universal jurisdiction, if the crime could be shown
as piracy jure gentium. The court had to consider whether there was sufficient evidence
before the magistrate that Kwok-a-Sing had committed an act of piracy jure gentium, and
held that there was sufficient prima facie evidence before the magistrate to justify his
committal for trial for the offence of piracy jure gentium.3® The court, in reaching this
conclusion, cited Sir Charles Hedge’s charge to the Jury in R v Dawson (quoted earlier in
this chapter), that brought within the ambit of piracy instances where mariners violently

dispossess the Master of the ship and proceed with felonious intentions. The court held:

308 Hong Kong Ordinance, No. 2 of 1850 provided that “Whereas, by the treaties between Great
Britain and China, provision is made for the rendition for trial to officers of their own country of
such subjects of China as have committed crimes or offences against their own Government, and
afterwards taken refuge in Hong Kong.’

309 At 184.

310 At 197.

311 The politics behind this approach by the British is beyond the scope of this thesis, but this has
been dealt with comprehensively in: Wells ‘Clashing Kingdoms, Hidden Agendas: The Battle to
Extradite Kwok-A-Sing and British Legal Imperialism in Nineteenth-Century China 7 University of
Pennsylvania East Asia Law Review (2011) at 161.

312 |dem at 163.

313 Wells argues that the British used skillful reasoning at that point to circumvent laws, in order to
assert their political domination (Wells (2011) at 161).

314 At 197-200.

315 At 199.
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‘Of course there can be no difference between mariners and passengers, and
there was unquestionably evidence that Kwok-a-Sing was a part to violently
dispossessing the master and carrying away the ship itself and the goods
therein; and the only question can be whether there was sufficient evidence
that the act was done with a felonious, that is a piratical, intention. In their
Lordship’s opinion, there was evidence of such an intention on the part of
Kwok-a-Sing to be left to a jury, though they wish to be understood as giving

no opinion on which way a jury ought to find on this question.’3¢

The court was thus of the opinion that the magistrate should have committed Kwok-a-Sing
to be tried for piracy in Hong Kong and that the acts of piracy jure gentium may be plainly
distinguished from those acts of piracy which were in the ambit of the Ordinance and the
Treaties.3” All that was provided in an earlier commentary of this judgment, as to its
precedent value, was that ‘the seizure of a single ship by persons having no intention of
universal hostility might be piracy by the law of nations’.*!® This was, however, a
significant political decision in a conflict for domination, and Wells in her comprehensive

analysis of Western-Sino relations of the period submitted that:

‘The Kwok-a-Sing decisions accordingly demonstrate how Britain utilized
English law and legal decisions in order to consolidate its own power by
rendering China politically, legally and culturally inferior. This in turn
provoked a lasting legacy of bitterness and deep skepticism towards the
Western international legal order that continues to define China’s relationship

with the West.”3%®

If one is to speculate and accept Well’s thesis, this may provide a context for the superficial
treatment of the analysis of piracy jure gentium by the Court. Counsel for Kwok-a-Sing
presented a cogent argument before the Court submitting that the crime was not piracy jure
gentium — because, to constitute that, there must have been violence ab extra, or the ship
must have been run away with for the purpose of depredation.®? In fact, Counsel submitted

that no crime was committed:

316 Judgment at 200.

317 | dem.

318 Dickinson (1925-6) at 355.
319 Wells (2011) at 165.

320 Judgment at 193.
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‘The coolies had reasonable ground for supposing that they were deprived of
their liberty by the Captain and crew of the ship; they took possession of the
ship, and used a certain amount of violence that would be reasonably
necessary under those circumstances, we must apply a different standard in
the case of ignorant Chinese coolies from that which would be applied in the

case of Europeans.’®?!

These arguments were dismissed by the court without extensive analysis, and its definition
of piracy jure gentium rested entirely on a superficial reading of Sir Charles Hedge’s charge
delivered 177 years prior. More could have been said about distinguishing robbery from
mutiny. It was patent that the court refrained from attempting to determine questions of
evidence of intention animus furandi — a basic element essential to Hedge’s charge.®?? In
the result, this was a missed opportunity to develop a definition of piracy within the unique
circumstances of the rebellion and subsequent taking control of the vessel by Kwok-a-Sing

and others.

3.2.5 The Battle of Pacacho and the Huascar incident

A final account that is worthy of mention here and that blurred the distinction between a
pirate and a political insurgent was the Battle of Pacacho, which arose in 1877 when one
Nicolas de Pierola was leading a revolution to overthrow the then President of Peru. The
crew of a Peruvian warship, the Huascar, who were supporters of de Pierola, mutinied and
took control of the vessel and left the Port of EI Callao in Peru. A Peruvian diplomat had
then exchanged correspondence with the Chilean government calling on the latter to seize
the Husacar as a pirate ship.®2After analysing the exchange of further diplomatic

correspondence, Rubin concluded that:

‘while the Governments of Chile and Peru disagreed as to the proper legal
classification to be given to the Husacar, belligerent rebels requiring Chilean
neutrality or Peruvian criminals of no legal concern at all to Chile but to be
denied a base of operations there and Peruvian property in Chile to be returned
to Peruvian authorities, they agreed that the international law regarding

‘piracy,” if there were any such law, was not applicable.”3%

321 1dem.

322 See Rubin (1988) at 241.

323 The extracts from this account summarised in this section are derived from Rubin (1988) at 258-
270, who analysed the correspondence and parliamentary reports pertaining to this incident, together
with his commentary thereof.

324 |dem at 262.
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While this correspondence was in progress between the two governments, the Huascar
detained two British ships — demanding mail and dispatches— but it was recorded that the
boarding party left peacefully when the request was refused, but claimed and seized a cargo
of coal which was alleged to belong to Peruvians.®?® The classification of the acts of the
Huascar became important: if they were classified as pirates, this would justify British self-
help to recover the property. If, however, they were regarded as ‘rebels’ exercising
‘belligerent rights’, then the seized property would be ‘contraband of war’ against a neutral
state, to be resolved by diplomacy.®?® Shortly thereafter, the British authorities sent two
warships, the Shah and Amethyst under Real-Admiral de Horsey, which then engaged the
Huascar — culminating in the Battle of Pacocha. The Huascar, which was an armoured
ship, withstood the barrage of ammunition from the British warships — including evading
the first ever use of a torpedo fired with intent to sink a ship.3?’ It is significant that this
engagement did not take place on the high seas, but within Peruvian territorial waters. The
Huascar then managed to escape under cover of darkness, but later surrendered to the
Peruvian authorities at port.3% In reporting to the Admiralty, de Horsey explained his

actions:

‘[H]aving no lawful commission as a ship of war, and owning no allegiance
to any State and the Peruvian Government having disclaimed all responsibility
for her acts, no reclamation or satisfaction could be obtained except from that
ship herself ... That the status of the Huascar, previous to action with [my
fleet], was, if not that of a pirate, at least that of a rebel ship having committed
piractical acts ... [and] that the status of the Huascar, after refusing to yield
to my lawful authority, and after engaging Her Majesty’s ships, was that of a

pirate.’3?°

The Peruvian government condemned this incident, particularly as the British had opened

fire within Peruvian territorial waters.®® The issue pertaining to the legality of the incident

325 |dem at 259.

326 |dem.

327 For the naval details of the engagement, see Stern Destroyer Battles: Epics of Close Naval
Combat (2008) at 15-16; and Little “The Naval Campaign in the War of the Pacific 1879-1884’ 24
Scientia Militaria, South African Journal of Military Studies (1994) at 1-8.

328 Rubin (1988) at 263.

329 68 British and Foreign State Papers 753 at 754-755; Rubin (1988) idem.

330 |dem at 746; C. 1883.2, cited in Rubin (1988) at fn 294, where the Peruvian Foreign Minister
commented that the Huascar did not, on account of having refused to recognise the authority of
government, cease to belong to Peru.
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was referred to the Law Officers of the Crown,! who appear to have adopted the view of
de Horsey, without referring to the term ‘pirate’.3¥? This conclusion has several
shortcomings: (i) the crew of the Huascar were still Peruvian and therefore not within
earlier contemplations of pirates as ‘stateless’;®® (ii) the actions of the Huascar were not
classified by the British as ‘belligerent’, committed by those who are recognised as such,
but extended to politically motivated acts of rebels or other groups committing
depredations without animus furandi;*** and (iii) lastly, and most importantly for the
purpose of this thesis, is that they did not address the issue of the direct violation of
Peruvian territorial waters.®* This shortcoming thus prevented the incident from setting a
major precedent in practice, and presents another missed opportunity to set out a clear
definition of the elements of piracy. To the contrary, Rubin concludes that the incident does
not even represent a view of British Imperial law, but instead is ‘a simple political argument
put forth by a government that has made an embarrassing mistake, covering it over with a
show of legal words convincing to nobody involved, except, perhaps, to Rear-Admiral de

Horsey’ 3%

3.3 Nineteenth Century American practice and jurisprudence
Across the Atlantic, the nascent United States of America dealt with piracy in legislation

and in the courts in a manner that merits some analysis.®¥” The starting point for this

analysis can be found in the Federal Constitution, which delegated power to Congress to:

331 The Law Officers of the Crown are the chief legal advisers to the Crown, and advise and
represent the central and devolved governments in the United Kingdom, and national and sub-
national governments in other Commonwealth realms. See, generally, Kyriakides ‘The Advisory
Functions of the Attorney-General’ 1 Hertfordshire Law Journal (2003) at 73-84.

332 They advised that: ‘Admiral de Horsey was bound to act decisively for the protection of British
subjects and British property, and ... the proceedings resorted to by him were in law justifiable’
(cited in Rubin (1988) at 264).

333 |dem at 267.

334 |dem at 269, where Rubin also comments that it was for each state to decide for itself whether
any vessel could properly be classified as ‘piratical’, and no one state’s auto interpretation would be
binding on the other. In the parliamentary debates of the period, referred to in 36 Hansard
Parliamentary Debates (3™ ser.) 787-802, where Sir William Harcourt challenged the findings of
the Law Officers of the Crown, he pointed out that: ‘the acts of the Huascar hardly seem “piratical”
when all she did would have been permissible if she were conceded the rights at international law
of a “belligerent”. The Huascar indeed stopped two “neutral” (British) vessels, but did not seize any
property or mail, and left after being satisfied of their neutrality. ’ (cited in Rubin (1988) at 264).

335 |dem at 266, where Rubin argues that no equivalent failure of Peruvian local authorities could be
alleged to justify an incursion based on British self-help or self-defence, and considering that, at the
time the Huascar was attacked there was no British legal interest under threat. Piracy and the
territorial sea will be discussed more fully in section 1V of this chapter.

3% 1dem at 268.

337 A fuller treatment of the law during this period can be found in Rubin (1988) at Ch. IIl; White
‘The Marshall Court and International Law: The Piracy Cases’ 4 The American Journal of
International Law (1989) 83 at 727-735; Lenoir ‘Piracy Cases in the Supreme Court’ 25 Journal of
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‘define and punish piracies and felonies committed on the high seas, and

offences against the law of nations’.3%®

White, in his commentary of cases during the period, began by observing that the
Constitution anticipated that international disputes would regularly come before the United
States’ courts and that the decisions in those cases could rest on principles of international
law — without any necessary reference to the common law or to constitutional doctrines.®*®
White then studied the doctrines applied by the Marshall Court®** to ascertain just what was
“the law of nations”, as understood by the court of that period. He found that it had a

naturalistic foundation:

‘It was clear that the concept embraced more than the aggregate of
particularistic decisions: it was intended to signify general principals on which
“civilized” nations were in accord. Indeed, it was intended to signify

something more: a set of bedrock belief that lay behind those principles.’3#

The Supreme Court had its highest concentration of piracy cases between 1815-1823, when
piracy reached its peak, mainly due to the turbulent political situation in South America’s
newly independent ‘republics’ — that created a market for illegal commerce in the North
Atlantic.3*? During this period, the Court had to consider matters inter alia pertaining to the
definition of piracy, the nature of sovereignty, and the limits of the jurisdiction of the U.S.
courts.®*® Of particular importance is the American approach to the interface between the

mechanism for punishing pirates under the law of nations, and under municipal law.

In terms of municipal law, pursuant to this authority granted by the Constitution, Congress
passed an ‘act for the punishment of certain crimes against the United States’ in 17903
(hereafter, the 1790 Act) — drafted by Senator (and later Chief Justice) Oliver Ellsworth.

The relevant provision with respect to piracy was incorporated in section 8.3*° The section

Criminal Law and Criminology (1934) at 532; Dickinson (1925-6) at 342-350; Kent Commentaries
on American Law 1 2" ed. (1832) at lecture 1X; and Peter Statutes at Large 3 (1850) at 510.

%38 Article 1, 88, CI. 10.

339 White (1989) at 727.

340 This refers to the U.S. Supreme Court under the eminent Chief Justice Marshall.

341 White (1989) at 728.

%2 1dem at 729

343 1dem at 727.

344 1sr Cong. 2d Sess., 1 Stat. 112 (Act of 30 April 1790).

345 The full text of §8 provides:
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was convoluted and Dickinson commented that confusion in application was a foregone
consequence.®*® He pointed out that the section could be construed to provide for the
punishment of pirates jure gentium, in that it was applicable to the nationals of all countries
for acts committed on the ships of any flag.®*” On the other hand, it made certain acts
piratical by virtue of a law peculiar to the United States, and therefore it could only be
applicable to American nationals, or on American ships.3*Dickinson thus pondered on
these two constructions of the section: ‘who could tell from the text where one left off and

other began?’3*°

It was only a matter of time until the complexities of international relations would call into
question the interpretation of the section, and, in 1818, the United States Supreme Court
heard its first case pertaining to this section of the 1790 Act, in United States v Palmer.3®
Questions for certification were referred to the Court from a Circuit court of Massachusetts,
which originally heard the matter. Because of this, no transcript, memorials or evidence
were provided to the court,®? resulting in a very meagre set of facts available for the case.
What could be ascertained is that one John Palmer and Thomas Wilson, who were
purportedly American citizens®? and mariners, invaded a Spanish ship, the Industria
Raffaelli, on the high seas and robbed its crew (who were subjects of the Spanish King) of
a cargo of sugar, honey, hides, coffee and bags of silver and gold valued at more than a

hundred thousand dollars.>® They were subsequently apprehended and indicted for piracy

“That if any person or persons shall commit upon the high seas, or in any river, haven,
basin or bay, out of the jurisdiction of any particular state, murder or robbery, or any
other offence which if committed within the body of a country, would by the laws of
the United States be punishable with death; or if any captain or mariner of any ship or
other vessel, shall piratically and feloniously run away with such ship or vessel, or
any goods or merchandise to the value of fifty dollars, or yield up such ship or vessel
voluntarily to any pirate; or if any seaman shall lay violent hands upon his
commander, thereby to hinder and prevent his fighting in defense of his ship or goods
committed to his trust, or shall make a revolt in the ship; every such offender shall be
deemed, taken and adjudged to be a pirate and felon, and being thereof convicted,
shall suffer death; and the trail of crimes committed on the high seas, or in any place
out of the jurisdiction of any particular state, shall be in the district where the offender
is apprehended, or into which he may first be brought.” (my emphasis).
346 (1925-6) at 344.
347 Idem.
348 Idem.
349 Idem.
3016 U.S. (3 Wheat.) 610 (1818).
351 Judgment at 640.
352 See White (1989) at 730-731, where, although not stated in the judgment, he finds that they were
Americans claiming to be domiciliaries of an unrecognised South American Republic that was
engaged in a war of independence with Spain, and who possessed a commission from the Republic.
The court, however, seemed to regard the prisoners as foreign nationals in the circumstances. See,
also, Dickinson (1925-6) at 344, read with Judgment at 611.
38 Judgment at 611-612.
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under section 8 of the 1790 Act in the court a quo. This court then referred a series of
questions for an opinion by the Supreme Court, and the relevant ones for discussion here
related to the construction of section 8. Two questions on aspects of the section are dealt

with, in turn, below.

The first dealt with the portion of the section which provided that: ‘murder or robbery, or
any other offence which if committed within the body of a country, would by the laws of
the United States be punishable with death’, and the question under issue therefrom which
was whether this included robbery that was not punishable by death if committed on land.
In other words, did the language mean that all robberies were made piratical acts or only
robberies punishable with death on land?** Justice Marshall noted that the argument is
understood to be ‘that congress did not intend to make that a capital offence on the high
seas, which is not a capital offence on land’.**® Justice Johnson held that with regard to
crimes which may be committed either on the sea or land, the intention of the legislature
was to produce uniformity in punishment, so that where death was inflicted in the one case,

it should be inflicted in another.®%

Johnson also applied a careful statutory construction to this phrase defining piracy in the
section - cautioning that: ‘as singular as it may appear, it really is the fact in this case, that
these men’s lives may depend upon a comma more or less’.*%” The comma he was referring
to was one after the words “murder or robbery”, which separated it from “or any other
offence”. He read it as meaning that the relative of the phrase — i.e. it must be an offence
which if committed on land would be punishable with death — applied to all three
antecedents: murder, robbery and other crimes. Johnson, however noted that constructing
an interpretation which favours that all robberies are made piratical acts on the sea, could
lead to an inconsistency where ‘a whole ship’s crew may be consigned to the gallows for
robbing a vessel of a single chicken, even although a robbery committed on land for
thousands, may not have been made punishable beyond whipping or confinement’ 3%
Ultimately, the court held that a robbery committed on the high seas, although such
robbery, if committed on land, would not by the laws of the United States be punishable
with death, is piracy under the 1790 Act, and that the crime of robbery is that which is

defined at the common law.3%°

354 \White (1989) at 731.
35 Judgment at 627.
3% Judgment at 637.
357 Judgment at 636.
3% Judgment at 639.
359 Judgment at 643.
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The second and more complex issue dealt with by the court was the question of whether
the Act extended further than to American citizens or acts against foreign nationals on
foreign ships. The circumstances of the case were that a robbery had been perpetrated
against Spanish citizens on a Spanish ship. Here, the key part of the section analysed was:
“That if any person or persons shall commit upon the high seas’. The court recognised that
these words imply terms of unlimited extent and are broad enough to comprehend every
human being.*®® Yet, through an exercise of statutory interpretation®! the court chose to
view this general term in a ‘limited sense’. For example, the court looked at the title of the
Act — “an act for the punishment of certain crimes against the United States’ — and deduced
offences against the United States, not offences against the human race, which were the
crimes which the legislature intended, by this law, to punish.®6? The court concluded that:

‘[T]he crime of robbery, committed by a person on the high seas, on board of
any ship or vessel belonging exclusively to subjects of a foreign state, on
persons within a vessel belonging exclusively to subjects of a foreign state, is

not piracy within the true intent and meaning of the act.”%

From this conclusion, it can be deduced that the Court regarded this section as a statutory
definition of piracy under municipal law, with no scope for the punishment of pirates in
domestic courts by the law of nations.®* This interpretation by the court of the definition
thus restricted the envisaged ambit of the Constitution to punish offences against the laws
of nations. This was criticised during the period, particularly by the American statesman
John Quincy Adams, whose handwritten memoirs which are preserved by the

Massachusetts Historical Society, revealed his disgust with the decision.®®®

360 Judgment at 631.

361 See, particularly, judgment from 631-634.

362 Judgment at 631.

363 Judgment at 643.

364 See Dickinson (1925-6) at 345.

365 In his diary entry of 11 May 1819 (at 107), he writes:
‘But the Supreme Court of the United States by a decision founded upon captious
subtleties, in Palmer’s case cast away the Jurisdiction which a Law of Congress had
given to the circuit courts in cases of Piracy committed by foreigners by construing
the words “any person or persons” to mean only citizens of the United States. Their
reasoning is a sample of judicial logic — disingenuous, false and hollow. A logic so
abhorrent to my nature, that it gave me an early disgust to the practice of law, and led
me to the unalterable position never to accept judicial office. In this case, if human
language means anything; Congress had made general piracy by whomsoever, and
wheresoever upon the high seas committed congnizable by the Circuit Courts — the
law has been in force from the 30" day of April 1790. Foreign pirates for piracies
committed in foreign vessels have been tried and hung by this authority, and now the
Supreme Court have discovered that any person or persons means only citizens of the
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Following this decision, the Court in United States v Klintock®® revisited its position to
mitigate the limiting effects of the Palmer decision. In this case, Ralph Klintock, a citizen
of the United States, was indicted and convicted in the court a quo for piracy committed
on the high seas by the Norberg, a Danish vessel. He falsely claimed that he was
commissioned by one styling himself as Brigadier Aury of the then unrecognised “Mexican
Republic” which was at war at Spain, and consequently falsely claimed that the Norberg
was a Spanish vessel which could be seized pursuant to such commission.®®” As to this
contention, the court found that that the Norberg was not captured jure belli but seized
animo furandi. Thus it was not a belligerent capture but rather a robbery on the high seas.
In dealing with the significant issue of the application of the 1790 Act, the Attorney-
General pointed out the lacunae in the court’s application of section 8 in Palmer. These
were that it does not decide whether the same offence committed by a citizen on board a
vessel not belonging to the subjects of any foreign power, is not piracy.®® Chief Justice
Marshall appears to have confirmed this view, and thus through a ‘reconsideration’ of the
earlier approach in Palmer, he held that while section 8 of the 1790 Act, with its reference
to general piracy committed by any person, ought not to extend to persons under the
acknowledged authority of a foreign state, it should be construed to comprehend those who
acknowledge the authority of no state®”® and who thus ‘throw off their national character
by cruising piratically and committing piracy on other vessels’.*’* This judgment was thus
a positive step to restore the adjudication of piracy jure gentium prosecutions under the law
of nations by national courts contemplated in the American Constitution — as Chief Justice

Marshall declares:

United States, and that piracy committed by foreigners in foreign vessels is not
punishable by the laws of the United States.’
Extracted from: www.masshist.org/jgadiaries/php/popup?id=jgad31_107.
366 18 U.S. (5 Wheat.) 144 (1820). See, generally, commentaries on this case in White (1989) at 732;
and Dickinson (1925-6) at 345-347.
367 Judgment at 144-145; see, also, commentary by White (1989) at 732.
368 Judgment at 150.
369 Judgment at 147.
370 Judgment at 152.
371 Judgment at 153. See Peter Statutes at Large 3 (1850) at 510, where it is reported that a ‘vessel
loses her national character by assuming a piratical character; and a piracy committed by a foreigner
on board such a vessel, upon any other vessel, whatever, is punishable under the eighth section of
the act of 30 April, 1790.” In United States v Furlong 18 U.S. (5 Wheat.) 203 (1820) — which
involved prisoners of various nationalities aboard ships cruising under domestic and foreign flags —
the court found that regardless of their nationality, the piratical acts were punishable under the 1790
Act and the crew assumed the character of pirates, whereby they lost all claim to national character
or protection (at 205).
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‘Those general terms ought not to be applied to offences committed against
the particular sovereignty of a foreign power; but we think they ought to be
applied to offences committed against all nations, including the United States,
by persons who by common consent are equally amendable to the laws of all

nations.’3"?

The criticism of Palmer and the omission which was subsequently discussed in Klintock,
led Congress to enact a new Statute in 1819 (the 1819 Act),”® much to the delight of John
Quincy Adams, who wrote: ‘a new act was passed to patch over the enormous hole in the
moral garment of this nation made by this desperate thrust of the Supreme Court, and
general piracy was made expressly punishable by the circuit court’.3”* Section 5 thereof®”
provided:

‘And be it further enacted, That if any person or persons soever, shall, on the
high seas, commit the crime of piracy, as defined by the law of nations, and
such offender or offenders, shall afterwards be brought into or found in the
United States, every such offender or offenders shall, upon conviction thereof,

before the circuit court of the United States ... be punished with death.”3"®

Thus, while the jurisprudence of the period followed the custom of crimes being statutorily
defined and their elements set forth with precision, Congress, in this instance, defined the
crime through a direct reference to the ‘law of nations’.3’” Following from these cases, a
further particularisation of the concept of piracy under the law of nations would become
necessary. This arose at the trial of Thomas Smith and his shipmates in Richmond, Virginia,
which was subsequently brought before the Supreme Court in the seminal®® judgment

reported as United States v Smith.3”® The facts appear very briefly from the indictment and

372 Judgment at 152.

373 An Act to protect the commerce of the United States, and to punish the crime of piracy; 15™
Cong., 2" Sess., ch. 77 (3 March 1819).

374 See fn 232 supra at 108.

375 This section was only meant to be in force until the end of the next session of Congress, but §2
of 16" Cong, 1% Sess., ch. 113 (Piracy Act of May 15, 1820) provided that the section is ‘continued
in force, as to all crimes made punishable by the same, and heretofore committed, in all respects as
fully as if the duration of the said section had been without limitation’.

376 With my emphasis.

377 White (1989) at 733.

378 Samuels (2012) at 322 infra, highlights the importance of the case in the development of
international law in the United States, in terms of understanding how domestic law should treat
international, and in particular, customary international law.

379 18 U.S. (5 Wheat.) 153 (1820) (reported directly after Klintock in the same volume). A
comprehensive analysis of this case can be found in Samuels ‘The Full Story of United States v
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special verdict of the jury,®° but a detailed account of the evidence of the witnesses was
recorded in a media journal of the period, Niles Weekly Register.®®! The episode arose out
of the war for independence in South America, and is tied to the fates of the crews of two
vessels: the Creola and the Irresistible which were commissioned by different colonies and
antagonists at war with Spain, as they rendezvoused at the island of Margaritta in March
1819. By this time, various circumstances caused unhappiness in the crews of both vessels,
and two crew members of the Creola led the crew in a mutiny.®?2 This mutiny was with a
view to seizing the Irresistible, an armed and faster vessel. In pursuance of this plan, the
Creola mutineers took two smaller boats from their ship, sailed to the Irresistible and led
a combined attack on and incitement to mutiny aboard that vessel.*# Notwithstanding some
of the reservations of the crew as to their true nature, believing they were still privateers
with a legitimate commission, a few days later the crew had officially become pirates when
the Irresistible proceeded upon a cruise, whereupon they boarded with animus furandi
(although without reports of violence) 10 to 40 ships of various nationalities. It appeared
that after three months at sea, the crew simply wanted to return home and believed they
could escape serious repercussions.®®® However, once on land, the crew dispersed, but it
appeared they were quickly arrested and were charged under different indictments at

different courts.38®

Thomas Smith and others were indicted under the newly passed 1819 Act and were taken
to Richmond for trial —and their appeals reached the Supreme Court in 1820. The Attorney-
General contended that what was envisaged by piracy under the law of nations — as framed
in the Constitution — was the definition of the offence given by writers on public law. He
submitted that ‘all these writers concur in defining it to be, depredation on the seas, without
the authority of a commission, or beyond its authority’.3" He supported his submission by
advancing that ‘there is no defect in the definition of piracy by the authorities to which we
are referred by this act. The definition given by them is certain, consistent, and unanimous;

and pirates being hostis humani generis, are punishable in the tribunals of all nations. All

Smith: America’s Most Important Piracy Case’ 1 Penn State Journal of Law and International
Affairs (2012) at 320-362.

380 Judgment at 154.

381 ‘Law Intelligence: Crew of the Irresistible’ Vol.16, 7 August 1819 at 390-395 (preserved at the
University of California) and cited in Samuels (2012). The facts summarised in the main text
hereinabove are drawn from the judgment at 154, and Samuels (2012) at 335-349.

382 Samuels (2012) at 339-340.

383 |dem at 341.

%84 1dem at 344-345.

%85 1dem at 346.

386 1dem at 347.

387 Judgment at 155.
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nations are engaged in a league against them for the mutual defence and safety of all.”38®
Counsel for the appellants argued, however, that the offence could not be punished under
the 1819 Act because Congress is bound to define the crime of piracy and is not at liberty
to leave it to be ascertained by judicial interpretation.®®® He argued further that the writers
on public law do not define the crime of piracy with precision and certainty, and therefore
the very defect rendered it necessary that Congress should define it in terms before it
proceeded to exercise the power of punishing the offence.3®

With these issues at hand, Justice Story delivered the opinion of the Court. He holds that
‘[t]he power given to Congress is not merely to “define and punish piracies”; if it were, the
words “to define,” would seem almost superfluous, since the power to punish piracies
would be held to include the power of ascertaining and fixing the definition of the crime’.>%
The court then looked to ascertaining what the law of nations provides on a subject, and
held that this can be found in: (i) consulting the works of jurists writing professedly on
public law; or (ii) by general usage and practice of nations; or (iii) by judicial decisions
recognising and enforcing that law.>*? The court, in footnotes, cited various writers like
Jenkins and Blackstone, who have already been discussed in this chapter, and came to the

conclusion as to the definition of piracy under the law of nations:

‘There is scarcely a writer on the law of nations, who does not allude to piracy
as a crime of a settled and determinate nature; and whatever may be the
diversity of definitions, in other respects, all writers concur, in holding, that

robbery, or forceful depredations upon the sea, animo furandi, is piracy.”3%

Justice Story also holds that the common law recognises and punishes piracy as an offence
against the law of nations — which is a part of the common law.*** As a result, the Court
declared that:

‘[ T]he general practice of all nations in punishing all persons, whether natives

or foreigners, who have committed this offence against any persons

388 Judgment at 156.

389 Judgment at 157.

39 |dem. In other words, he said that Congress must give a ‘distinct, intelligible explanation of the
nature of the offence in the act itself’.

391 Judgment at 158.

392 Judgment at 159-160. Samuels comments that the manner in which modern courts determine
what constitutes international law, can be traced directly to the Supreme Court’s analysis in Smith
(Samuels (2012) at 354).

3% Judgment at 161, with my emphasis.

9% 1dem.
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whatsoever, with whom they are in amity, is conclusive proof that the offence
is supposed to depend, not upon the provisions of any particular municipal
code, but upon the law of nations, both for its definition and punishment. We
have, therefore, no hesitation in declaring, that piracy, by the law of nations,
is robbery upon the sea, and that it is sufficiently and constitutionally defined
by the fifth section of the act of 1819.73%

My review of the doctrines and views of the principal writers, discussed earlier in this
chapter, has however shown that while the element of robbery animus furandi is common
to all conceptions of the crime, there are other elements and underlying doctrines and
political circumstances which hindered the formulation of a universal definition under the
law of nations. Indeed, the holding of Justice Story in Smith of the definition of piracy
under the law of nations cited above, seems to not fully apply his earlier dictum in the
judgment that:

‘Offences, too, against the law of nations, cannot, with any accuracy, be said
to be completely ascertained and defined in any public code recognised by the
common consent of nations. In respect, therefore, as well to felonies on the
high seas as to offences against the law of nations, there is a peculiar fitness

in giving the power to define as well as to punish.’3%

Justice Livingstone in Smith dissented®” and expressed caution in this case about whether
the lives of the appellants were at stake. He argues that the object of referring the definition
to Congress ‘was, and could have been no other than, to enable that body, to select from
source it might think proper, and then to declare, and with reasonable precision, what act
or acts should constitute this crime.”3*® He commented on the difficulty of ascertaining the
constitution of a crime when it has to be collected from a variety of writers, either in
different languages or under the disadvantage of translations.* His principal objection is

premised thus:

‘Although it cannot be denied that some writers on the law of nations do

declare what acts are deemed piratical, yet it is certain that they do not all

3% Judgment at 162.

3% Judgment at 159.

397 This was one of only eight dissents published in his 17-year tenure on the bench (White (1989)
at 734).

3% Judgment at 180.

399 Judgment at 182.
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agree; and even if they did, it would seem unreasonable to impose upon that
class of men, who are most liable to commit offences of this description, the
task of looking beyond the written law of their own country for a definition of

them 2400

Therefore, to Livingstone, the incorporation of an international law term into a domestic

statute was insufficient to give it binding force.**

Chief Justice Marshall could not contribute to the judgment as he was on Circuit, but he
wrote to his colleague Bushrod Washington, while the case was pending, about his

concerns:

‘[i]n the trials at Richmond the evidence was perfectly clear & the case was
unequivocally a case of piracy according to the laws of every civilized nation.
The doubt I entertain is whether there is any such thing as Piracy as ‘defined
by the law of nations’. All nations punish robbery committed on the high seas
by vessels not commissioned to make captures yet | doubt seriously whether

any nation punishes otherwise than by force of its own particular statute.”*%2

Had this view of Marshall prevailed, Samuels argues that Congress would have acted in
haste to amend or redraft the piracy statute, and since the view did not prevail, Congress to

this day“®® has never taken action to amend the statute and it remains on the Statute books.*%*

34 Summative remarks

In this section, an account of the development of the definition and early doctrines in
Anglo-American jurisprudence were considered. Due to naval dominance, English
jurisprudence provided an example of the most widely used legal system during the 19%"
Century prior to the codification process in the 20" Century. The policy and approach of
English jurisprudence during the period can perhaps be seen as a precursor to contemporary

concerns by states over the possibility of abuse — should the exercise of foreign jurisdiction

400 Judgment at 181. He found that a duty lay on Congress not to refer the citizens of the United
States, for rules of conduct, to the statute or laws of a foreign country, with which it is not presumed
they are not acquainted (the law of nations according to him in this instance must be regarded in the
same light as a reference to any other foreign code) (at 182).

401 White (1989) at 734.

402 Hobson The Papers of John Marshall (1995) 8 at 374; Samuels (2012) at 352.

403 Samuels wrote 192 years after the judgment in Smith was delivered.

404 1t was applied in the recent cases of United States v Hassan 747 F. Supp. 2d 642 (E.D. Va. 2010);
and United States v Said 757 F. Supp. 2d 554 (E.D. Va. 2010).
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be extended into their territorial waters in terms of the suppression of piracy. A conclusion
can be reached from an analysis of the judgments in this section, that the conception of the
high seas is markedly different from the present conception. If the dicta contained in the
Serhassan and Magellan pirates are considered, then the high seas would be synonymous
with the entire realm of the ocean up to the shore along the coast. In revisiting American
jurisprudence, the intricacies in incorporating piracy jure gentium into domestic legal
proceedings — in light of the lack of a precise definition of piracy under the law of nations
— were paralleled in Kenyan jurisprudence in the 21 Century, as will be seen in the
penultimate chapter of this thesis.

What fails to emerge from this revisit of doctrines and precedent prior to the codification
process, is developments concerning the locus of the crime. Later in this chapter, it will be
shown that the concept of the territorial sea developed over a long period of time — thus
distinguishing acts that were committed within the territorial sea, and acts on the high seas.
The jurisprudence in this chapter only reflects the definition of piracy as being committed
on the high seas, with an extensive jurisdiction, and without cognisance of the emergence

of the realm of the territorial sea and its implications.

With this broad overview of the development of the definition, the next two sections of this
chapter narrow the focus toward the locus of piracy. This is done by first discussing the sui
generis nature of the enforcement of municipal law over acts of piracy on the high seas
through the exercise of universal jurisdiction. Secondly, the interface between the realm of
the high seas and the territorial seas will be explored in greater detail and linked to the

development of piracy law.

V. A PENCHANT TOWARDS UNIVERSAL JURISDICTION

4.1 Prefatory

In the previous section, through an analysis of precedents and of the works of jurists and
writers, some light was shed on the development of a definition of piracy under the law of
nations. The section considered the actus reus of piracy” a subspecies of robbery animus
furandi or forcible taking on the seas. However, due to the locus of the crime, namely the
high seas, and where no state has sovereignty, a discussion on the exercise of extraterritorial

jurisdiction is vital.*®> While the law of nations provided a common parameter of piracy as

405 See Shnider ‘Universal Jurisdiction Over “Operation of a Pirate Ship”: The Legality of the
Evolving Piracy Definition in Regional Prosecutions’ 34 North Carolina Journal of International
Law and Commercial Regulation (2012-3) 473 at 482, where he comments that ‘piracy is often
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unlicensed robbery on the high seas, it fell to individual states which enacted piracy laws
to implement and enforce the international norm?*® The principles vesting jurisdictional
competence on the individual states must therefore be assessed, and this section will
therefore consider the bases of jurisdiction and the origins and justification for the
application of universal jurisdiction (hereafter UJ) over piracy. Historical cases that applied
UJ will be considered and some of the criticisms of the place of UJ will also be presented
in historical context. An appraisal of UJ is necessary in the analysis developing one of the
aims of this thesis: the extension of the enforcement regime of UNCLOS into the territorial

sea.

4.2 Bases of jurisdiction and the concept of UJ

Jurisdiction over piracy has been a subject of discourse in numerous sources of
international law. A seminal case and the work of an influential writer are cited here, at the
outset, by way of a preface. In the Steamship Lotus case of 1927 (France v Turkey), the
Permanent Court of International Justice set out a clear principle of international law, that
a state cannot exercise its jurisdiction outside its territory unless customary international
law or an international treaty permits it to do s0.4%” Moore, J. (dissenting), however, held
that:

‘Piracy by the law of nations, in its jurisdictional aspects, is sui generis.
Though statutes may provide for its punishment, it is an offence against the
law of nations; and as the scene of the pirate’s operations is the high seas,
which it is not the right or duty of any nation to police, he is denied the
protection of the flag which he may carry, and is treated as an outlaw, as the
enemy of all mankind — hostis humani generis — whom any nation may in the

interest of all capture and punish. ..’ 4%

The issue was also raised a century earlier by the Swiss philosopher Emerich de Vattel,

who reasoned thus:

‘[A]lthough the justice of each nation ought in general to be confined to the

punishment of crimes committed in its own territories, we ought to except

studied as part of a process of the development and application of international criminal law, for
which the most foundational questions are jurisdiction and elements of liability’.

406 See Kontorovich (2004) at 191.

407 See par. 45 of the judgment.

408 pyblications of the Permanent Court of International Justice, Series A, No. 10 at 70-71.
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from this role villains, who, by the nature and habitual frequency of their
crimes, violate all public security, and declare themselves enemies of the
human race. Poisoners, assassins, and incendiaries by profession, may be
exterminated wherever they are seized; for they attack and injure all nations,
by trampling under foot the foundations of their common safety. Thus pirates

are sent to the gibbet by the first into whose hands they fall.’4%

To understand the implications of the assertions above, an examination is undertaken
hereunder to firstly set out the general bases of jurisdiction.*!® Kontorovich states that
international law regards criminal jurisdiction as a prerogative of sovereign nations, and,
as a result, the traditional limits on national criminal jurisdiction are in consanguinity with
the limits of national sovereignty.*** Following from this, it is a common principle that a
state’s authority to decide upon the reach of its penal power (ius puniendi) is limited, in
particular, by the principle of non-intervention.**? International law therefore has
established principles for determining when a state may exercise authority over offences
that also affect the interests of another state,**® and also where offences are committed
elsewhere (extraterritorial jurisdiction).*** However, where a state chooses to exercise such
extraterritorial jurisdiction, it could conflict or compete with the jurisdiction of another
state, with the potential of threatening the stability of the international legal order.*'® Thus,
Kontorovich explains that a nhation can exercise extraterritorial jurisdiction over an offence

—only when it has a clear nexus with the offence that gives it jurisdictional priority over

409 Emerich de Vattel Law of Nations (1833) | §233. A discussion of the passage can be found in
Garrod ‘Piracy, the Protection of Vital State Interests and the False Foundations of Universal
Jurisdiction in International Law’ 25(2) Diplomacy and Statecraft (2014) 195 at 206-207; and
Kontorovich (2004) at 230-233.
410 “Jurisdiction” can refer to the power to lay down laws, the power to adjudicate, and the power to
punish. See Kontorovich (2004) at 188, fn 19. Randall in ‘Universal Jurisdiction Under International
Law’ 66 Texas Law Review (1988) 785 at 786, defines this more comprehensively as:
‘[A] state’s legitimate assertion of authority to affect legal interests. Jurisdiction may
describe a state’s authority to make its law applicable to certain actors, events, or
things (legislative jurisdiction); a state’s authority to subject certain actors or things
to processes of its judicial or administrative tribunals (adjudicatory jurisdiction); or a
state’s authority to compel certain actors to comply with its laws and to redress
noncompliance (enforcement jurisdiction).’
411 See Kontorovich (2004) at 188.
412 Article 2 (7) of the Charter of the United Nations states that the United Nations has no authority
to intervene in matters which are within the domestic jurisdiction of any State, while this principle
shall not prejudice the application of enforcement measures under Chapter VII of the Charter. See
Geil3 and Petrig Piracy and Armed Robbery at Sea: The Legal Framework for Counter-Piracy
Operations in Somalia and the Gulf of Aden (2011) at 138.
413 See Randall (1988) at 785.
414 See Kontorovich (2004) at 188.
415 |1dem at 189. Randal (1988) at 785 explains that ‘under international principles, domestic
jurisdiction rests on reconciling a state’s interest in a particular offence with other states’ interest in
the offence’.
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other nations.**® The state seeking to exercise its ius puniendi must therefore set out such
nexus according to the following jurisdictional bases:

(@) Theterritorial principle: Brownlie states that courts of the place where the crime
is committed may exercise jurisdiction and this is a principle that has received
universal recognition.*t

(b)  The nationality principle: This is where the offender is a national of the state,*!8
and is generally recognised as a basis for jurisdiction over extraterritorial acts.*!®

(c)  The passive personality principle: This is where the victim is a national of the
state.*?® Therefore, according to this principle, foreigners may be prosecuted for
acts abroad which are harmful to the nationals of the prosecuting state.*?

(d)  The protective principle: This is where an extraterritorial act threatens the state’s
security or a basic governmental function.*?? The state can, as a consequence,
exercise jurisdiction over foreign nationals who commit acts in a foreign

territory.42®

As can be seen from the principles above, the common parameter contains a nexus between
the state wishing to exert jurisdiction and the offender. This then brings us to the principal
base of jurisdiction to be examined — namely universal jurisdiction — which transcends the
nexus of territoriality and sovereign authority of the state.*?* It is an exception to the general
principles listed above.*?® The principle holds that a state can exercise its ius puniendi over

offences to which it has no connection all,*? regardless of the locus of the offence and the

416 |dem at 189.

417 Brownlie Principles of Public International Law 5™ ed. (1998) at 303. Randall (1988) at 787, fn
8 also summarises two subspecies of the territorial principle: to wit the “objective territorial
principle” which refers to ‘jurisdiction arising where the offender intentionally has caused negative
consequences within the state, although the offence itself occurs outside of the prosecuting state’s
territory’ — in other words, where some constituent element of the crime is consummated on state
territory (Brownlie at 304); and the “subjective territorial principle” which ‘may be used when an
offence is commenced within the prosecuting state, but completed elsewhere’. Goodwin notes that
in some circumstances, a further form of quasi-territorial jurisdiction exists based on the ‘flag-state’
principle, which states that a ship is an extension of the territory of its flag state: see Goodwin (2006)
at 984-985; Kontorovich (2009) at 189; and Shnider (2012-3) at 483.

418 Randall (1988) at 787.

419 Brownlie (1998) at 306. See, also, Goodwin (2006) at 985.

420 Randall (1988) at 787.

421 See Brownlie (1998) at 306, where he states that this is the least justifiable, as a general principle,
of the various bases of jurisdiction. See, also, Goodwin (2006) at 986.

422 Randall (1988) at 788.

423 Goodwin (2006) at 987, where he states that this has been the most controversial of the traditional
bases of jurisdiction. See, also, Brownlie (1998) at 307 and Kontorovich (2004) at 189.

424 See Shnider (2012-3) at 483.

425 According to Randall (1988) at 793, it is also an exception to the general rule, limiting each
state’s jurisdiction on the high seas to its own vessels and nationals.

426 See Kontovorich (2004) at 183.
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nationalities of the offender and the victim.*?” The jurisdiction is based solely on the nature
of the offence. In other words, competence to prosecute and punish may be founded simply
upon a lawful custody of the person charged with the offence.*?® The Princeton Project
which was a collaboration of working groups of experts, set out to derive principles that set

out a uniform consensus on UJ. The first principle provides that:

‘[U]niversal jurisdiction is criminal jurisdiction based solely on the nature of
the crime, without regard to where the crime was committed, the nationality
of the alleged or convicted perpetrator, the nationality of the victim, or any

other connection to the state exercising such jurisdiction.”#?°

With these foundational principles now set out, when revisiting the work of Vattel and the
dictum in Steamship Lotus, it is clear that the underlying rationale is one of UJ. Definitively,
piracy is seen as the quintessential UJ crime. Randall remarks that ‘every state has long had
legislative, adjudicatory, and enforcement jurisdiction over all piratical acts on the high
seas, even when neither pirates nor their victims are nationals of the prosecuting state and
the offence has no specific connection to the prosecuting state.’**° This was seen as the
exception to the nexus requirement that was essential to the other bases of jurisdiction set
out above. This is a view that was held by numerous other writers and courts and has

acquired the force of customary international law.*! It is an exception of long standing,

427 See Randall (1988) at 787.

428 See ‘Article 9 ‘Universality — Piracy’ 29 American Journal of International Law (1935)
Supplement: Research in International Law, 563 at 564.

429 Macedo (ed.) ‘The Princeton Principles on Universal Jurisdiction’ Princeton University (2001)
at 28. Note that according to Garrod (2014), there is no internationally codified definition of UJ (at
195).

430 Randall (1988) at 791.

431 See, for example, GeiR and Petrig (2011) at 143, who state that It is well established that any
nation may try pirates, even in the absence of a nexus between the pirate attack and the State claiming
jurisdiction.” They cite, at fn 588, several primary and secondary sources in support thereof.
Kontorovich (2004) at 190, remarks that for as long as sovereignty-based jurisdictional principles
have existed, any nation could try any pirates it caught, regardless of the pirates’ nationality or where
on the high seas they were apprehended. Sorenson notes:

‘Universal jurisdiction over piracy has long been widely recognized both under
customary international law and treaty; whatever the nationality of the offender or of
the victim, and wherever on the high seas the offence was committed, any state which
catches the pirate has jurisdiction to prosecute and punish for acts that amount to
piracy by international law.” (Sorensen Manual of Public International Law (1968) at
365).

Furthermore, Bassiouni remarks that ‘universal jurisdiction to prevent and suppress piracy has been
widely recognized in customary international law as the international crime par excellence to which
universality applies’ (Bassiouni ‘Universal Jurisdiction for International Crimes: Historical
Perspectives and Contemporary Practice’ 42 Virginia Journal of International Law (2001) 81 at
110-111. Among the various precedents noted in the articles cited hereto, in United States v The
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being the oldest offence that invokes UJ,*? which for hundreds of years was only applied
to the crime of piracy.** Accordingly, the Princeton Principles of UJ comment on the
crimes covered under UJ, and find that: ‘[p]iracy is a crime that paradigmatically is subject
to prosecution by any nation based on principles of universality, and it is crucial to the

origins of universal jurisdiction, so it comes first’.*3

A fundamental delimitation to the scope of UJ — according to Gei3 and Petrig — is that it
only provided over conduct which matches the piracy definition under international law.*
In other words, they state that for acts defined as piracy under municipal law, which go
beyond the definition of piracy under international law, UJ cannot be invoked.*%®

4.3 Rationale for UJ in the case of piracy

With a preface in the previous section, which established that piracy was the prototype and
paradigmatic crime over which UJ had its genesis, the question of the reasons or rationale
for UJ having such origins in piracy must be examined and set out here. This section
therefore seeks, under the following sub-headings, to isolate what it was about piracy that

made it universally cognisable:

4.3.1 Heinousness: International law treated piracy as being universally
cognizable because of its heinousness.**” Because of this heinousness, the

offenders may be prosecuted by any state to protect the fundamental values

LaJeune Eugine 26 F. Cas. 832, 843 (C.C.D. Mass 1822) (No. 15551), a federal judge in 1822 wrote
that ‘no one can doubt that vessels and property in the possession of pirates may be lawfully seized
on the high seas by any person, and brought in for adjudication’. It was held in United States v
Layton 509 F. Supp. 212, 223 (N.D. Cal. 1981) that ‘[universal] jurisdiction had its origins in the
special problems and characteristics of piracy’.

432 Randall (1988) at 791.

433 Kontorovich (2004) at 184.

434 Macedo (ed.) (2001) 45; GeiR and Petrig (2011) at 143.

435 GeiR and Petrig (2011) at 143.

436 See Art. 9 ASIL — Commented Harvard Draft Convention on Jurisdiction with Respect to Crime,
which provides that A State has jurisdiction with respect to any crime committed outside its territory
by an alien which constitutes piracy by international law’ (my emphasis). See, also, Geil and Petrig
(2011) at 143. Kennedy, L.J. in Bolivia v Indemnity Mutual Marine Assurance Co. Limited (1909)
1 K.B. 875, commented on the distinction between piracy defined under international law and
municipal law: ‘The authorities show that the word ‘piracy’ is one capable of various shades of
meaning, and that, even when used strictly as a legal term, it may be held to cover different subject-
matters according as it considered from the point of view of international or that of municipal
lawyers.” (at 802). See, also, Shnider (2012-3a) at 483-484.

437 See Kontorovich (2004) at 185; Goodwin (2006) at 995; Garrod (2014) at 199. Gei and Petrig
(2011) at 145 cite the Case Concerning the Arrest Warrant (Democratic Republic of Congo v
Belgium) 1.C.J. Reports 2002 at 60-61: ‘[i]t is equally necessary that universal jurisdiction may be
exercised only over those crimes regarded as most heinous by the international community. Piracy
is the classic example.” See, also, the Tachiona, 234 F. Supp. 2d at 416-417.
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of the international community.**® In 1932, scholars at Harvard University
prepared de lege ferenda a draft convention on piracy (hereafter the
Harvard Draft).*® In the commentary to this draft, they commented on the
common practice of referring to piracy as an offence against the law of
nations. They found that this and other similar expressions have a
‘vituperative quality which emphasises the gravity of the former dangers
of piratical enterprises to the sea-borne commerce of the world and the
coasts of sea faring nations’.*? They noted that ‘[e]xtravagant hyperboles
though they are, they are used as reason for the legal rule that every state
participates in a common jurisdiction to capture pirates and their ships on
the high seas, and to prosecute and punish for piracy persons who lawfully
are seized and against whom there is a proper ground for prosecution’.**!
Goodwin comments that it is obvious that pirates and piracy can be
heinous, and cites examples thereof.**? This perception of the dangers of
piracy was also frequently reported in the media of various periods. For
example, during the trial of Thomas Smith in the United States referred to
earlier in this chapter, Niles Weekly Register commented that ‘[t]he scenes
of outrages on the high seas which they develop [sic] belong to the history
of times ... [w]e owe it to the civilized world to arrest such lawless
outrages...”.**® A proponent of this rationale is Randall, who argued that
‘[a] more accurate rationale for not limiting jurisdiction over pirates to
their state of nationality relies on the fundamental nature of piratical
offences. Piracy may comprise particularly heinous and wicked acts of
violence and depredation’.**Therefore, according to Kontorovich, it was
‘the substantive nature of the parties acts — not the pirates’ status as private
actors or the location of their crimes — that made them susceptible to

universal jurisdiction’.*®

438 Garrod (2014) at 195.

439 The draft convention will be considered in some detail in the next chapter.

440 Harvard Research in International Law, Draft Convention on Piracy, 26 American Journal of
International Law (1932) Supplement 741 at 757.

41 1dem.

42 Goodwin (2006) at 995.

43 Niles Weekly Register, 7 August 1819 (cited in Samuels (2012) at 355).

444 Randall (1988) at 794 (with my emphasis). Randall only cites one case in support of this assertion
—namely a dictum in US v Brig Malek Adhel 43 US (2 How.) 210 (1844) at 232: ‘a pirate is deemed,
and properly deemed hostis humani generis. But why is he so deemed? Because he commits
hostilities upon the subjects and property of any or all nations without regard to any right or duty’.
Goodwin is critical of Randall’s rationale and argues that he cited only one-half of the court’s
reasoning, and misinterpreted jurisdiction (Goodwin (2006) at 199).

45 Kontorovich (2004) at 205.
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4.3.2 De-nationalisation: Earlier in this chapter, Blackstone was cited*4 for the
proposition that an offender engaging in an act of piracy loses the
protection and benefits of his nationality.*’ In other words, the pirate
becomes an outlaw entirely outside any state’s law, with no national
character.*® Goodwin remarks that ‘if pirates are denationalised, then any
traditional form of jurisdiction predicated on the nationality of the pirate
will not apply’.* It is as a result of this jurisdictional gap that
commentators have suggested that the need for UJ is apparent.**® GeiR and
Petrig mention that this rationale was not uncommon in earlier times, and
refers, along with the framers of the Harvard Draft, to the writings of the
19" Century scholar Lorimer, who wrote:

“When [the law of nations] punishes pirates, it does not punish the
citizens of the State to which the pirates belonged, but cosmopolitan
criminals, whom it regards as having ceased to be State citizens
altogether in consequence of their having broken the laws of
humanity as a whole, and become enemies of the human race.’#!
A precedent that supports this rationale is United States v The Pirates,*?
where Johnson J. held:
‘... whether as an American, or a pirate ship, the offence committed
from her was equally punishable, and the words of the act extend to
her in both characters. But if it were necessary to decide the
guestion, we should find no difficulty in maintaining that no man
shall, by crime, put off an incident to his situation which subjects

him to punishment. A claim to protection may be forfeited, by the

446 See Backstone (1772) at 71. See, also, Twiss in 1 The Law of Nations 2nd ed. at 290-291, where
itis stated that ‘the Pirate has no National character. And to whatever country he may have originally
belonged, he is justiciable everywhere, being reputed out of the protection of all laws and privileges
whatsoever’ (cited in the Harvard Draft (1932) at 828).

47 See Blackstone (1772) at 71.

448 Randall (1988) at 793.

49 Goodwin (2006) at 988. Geilk and Petrig (2011) at 146 illustrate that the active personality (or
nationality) and territoriality principle would not be operable as a result. Goodwin, idem, also states
that if the ship is also denationalised, then the flag-state principle would not be operable.
Contemporary instruments indicate that it is up to the domestic law applicable to the ship to decide
whether the nationality of the ship is revoked (see Goodwin (2006) idem).

450 GeiR and Petrig (2011) at 146.

4L Lorimer 2 Institutes of the Law of Nations (1883) at 132 (cited in GeiR and Petrig (2011) at 146
and in the Harvard Draft (1932) at 828).

452 5 Wheat. (U.S.) 184 (1820).
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loss of national character, where no rights are acquired, or immunity
produced by that cause’.*>

In Tachiona,** a U.S. federal court held that: ‘[tlhe “enemy of all
humankind” ... ranks as a different species from the ordinary tortfeasor of
the typical case. Equally so is the class of universal rules that outcast the
international outlaw, and thus declare him unworthy of all sovereign

protections’.*®

4.3.3 Security of international commerce: Earlier in this thesis much emphasis
was placed on the importance and significance of the ocean as a conduit
for international trade and commerce. Studies have been undertaken to
show the commercial impact of piracy on the East African seaboard on
global shipping.**® The findings illustrated the indiscriminate nature of the
pirate attacks, where subjects of various nations were victims — including
South Africans. While this finding was confined to the East African
seaboard region under review, the proposition that pirates engage
indiscriminately is a long-standing one.*” This indiscriminate approach
meant that states in unison were potential victims, and thus the security of
international commerce amongst nations is placed at risk. It was trite that
the oceans needed to be free of depredations in order to allow commerce
to flourish, and Garrod remarked that ‘piracy stood as the antithesis of
mercantilism: creating insecurity for vital trade routes and threatening to

destroy trade routes’.**®Recent commentators, Geil and Petrig,

453 |dem at 194-195.

454 234 F. Supp. 2d at 416-417, cited in Kontorovich (2004) at 207.

455 1dem (with my emphasis).

456 See, for example, Bowden and Basnet ‘The Economic Cost of Piracy’ One Earth Foundation
(2011).

457 See, for instance, in Art. 9 ASIL — Commented Harvard Draft Convention on Jurisdiction with
Respect to Crime (1935), where the commentators remark: ‘Originating in a period when piratical
depredations were a very real menace to all water-borne commerce and traffic, the competence to
prosecute and punish for piracy was commonly explained by saying that the pirate who preyed upon
all alike was the enemy of all alike’ (with my emphasis).

458 Garrod (2006) at 199. He also cites idem Vattel, who regarded trade as vital for a state’s wealth,
strength and security, and Grotius (at 203) who contended that ‘in a state of nature, such as the high
seas where judicial recourse is lacking, private individuals and sovereigns share the same powers
under the fundamental “precepts” of the law of nature: self defence and the protection of trade’, and
that ‘humanity is united trade’ seeing it as a ‘necessity for the human race’ (idem). See, also, the
Harvard Draft (1932) at 788, which cited the following comments from a report of the sub-
committee of the League of Nations Committee of Experts for the Progressive Codification of
International Law: ‘Piracy has as its field of operation that vast domain which is termed ‘the high
seas’. It constitutes a crime against the security of commerce on the high seas, where alone it can be
committed ... [w]hen pirates choose as the scene of their acts of sea-robbery a place common to all
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accordingly state that ‘every state is a potential victim of maritime
depredations and that the interest in securing the free flow of international
trade has always been a shared interest of the international community.’4%°
This notion was then seen as supporting the exercise of UJ. Garrod’s
research of legal scholarship confirms that ‘the disruption of navigation
and trade on the high seas was treated as violating the law of nations and
every state was permitted to enforce jurisdiction over “pirates” on the high
seas’.*®® This rationale for UJ was supported in the 1935 Harvard Draft
Convention on Jurisdiction with Respect to Crime, where the
commentators remarked that ‘The competence [UJ] is perhaps better
justified at the present time upon the ground that the punishable acts are
committed upon the seas where all have interest in the safety of commerce
and where no State has territorial jurisdiction. Notwithstanding the more
effective policing of the seas in modern times, the common interest and
mutual convenience which gave rise to the principle have conserved its
vitality as a means of preventing the recurrence of maritime depredations

of a piratical character. 6!

4.4 Antecedents of state practise of UJ over piracy

The above represents much of the scholarship surrounding UJ. However, Shnider notes that
there are very few actual criminal cases in which the court asserted UJ over piracy in the
absence of a nexus between the prosecuting state and the victims of perpetrators.*6? The
Harvard Draft also found that ‘it is difficult to find cases of exercise of jurisdiction over
piracy which could not be supported on one or more of the ordinary grounds. This is very
rare’.*® The Princeton Principles comment that ‘[i]n many legal systems, the national

judiciary cannot apply universal jurisdiction in the absence of national legislation’#* —

men and when they attack all nations indiscriminately, their practices become harmful to the
international community of all States” (with my emphasis).

49 GeiB and Petrig (2011) at 147. See, also, Shnider (2012-3) at 490. Randall (1988) at 795
demonstrates the concern by noting that ‘[sJuch lawlessness was especially harmful to the world at
a time when intercourse among states occurred primarily by way of the high seas, thus making piracy
a concern of all states’. More generically, Kontorovich (2004) at 196-197, remarks that “universal
jurisdiction extends to heinous acts that “damage vital interests; they impair the foundations and
security of the international community [and] violate the universal moral values and humanitarian
principles that lie hidden in the criminal law systems adopted by civilized nations™. (citing the
Eichmann case, 36 I.L.R at 291).

460 Garrod (2006) at 196.

461 Art. 9 — ASIL (1935) at 566.

462 Shnider (2012-3) at 493.

463 Harvard Draft (1932) at 761.

464 Macedo (2001) 40.
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which provides one explanation for the dearth of precedents of the exercise of UJ over
piracy. What follows below is a brief exposition of four seminal municipal judgments that

developed or applied UJ.

Rex v Dawson*® is one of the earliest cases purportedly applying UJ. The case was
introduced earlier in this chapter, and it is also now opportune to revisit some of the dicta
that were cited in more detail earlier in the chapter. A record of the trial containing the
charge of Sir Charles Hedges demonstrates wide-reaching extent of the jurisdiction of the
Admiralty, which ‘is extended throughout all seas, and the Ports, Havens, Creeks, and
Rivers beneath the first Bridges next the Sea, even unto the high Water-mark’.*¢ With this
wide-ranging admiralty jurisdiction, it was declared that ‘[t]he King of England ... [has]
an undoubted jurisdiction and power, in concurrency with other Princes and States, for the
punishment of all piracies...”.*” As indicated earlier, the judgment was criticised by Rubin
who felt that ‘the entire proceeding can be rationalised as the application of English
municipal law to Englishmen through the normal processes of English judicial
administration, and the unqualified assertions of wider authority [i.e. the purported UJ] are
mere puffery’.*®® However, the dictum of Viscount Sankey, in In re Piracy Jure Gentium,*®
where it was remarked that ‘[i]nternational law was not crystallised in the 17" century, but

is a living and expanding code’#° is rather apt.

The second case under review here which applied municipal law to foreign suspected
pirates, was the trial of Thomas Green in 1705 in the High Court of Admiralty of
Scotland.*”* Captain Green was an English captain who was arrested with his crew upon
arrival in Edinburgh under an indictment of piracy. The circumstances and facts were
elaborate — as appeared in a publication of the period that contained the court records and

other incidental documents.*”? From a jurisdictional standpoint, what was novel about the

465 See Everingham (1696)

466 See Everingham (1696) at 6 (with my emphasis).

467 |dem (with my emphasis).

468 Rubin (1988) at 93.

469 Henley (ed.) Lioyd’s List Law Reports 49 [9 August 1934] 12 at 411.

470 |dem at 417.

41 R v Green 14 How. St. Tr. 1199.

472 See, generally, Anderson (printer) The Tryal of Thomas Green and his Crew, Pursued before the
Judge of the High Court of Admiralty of Scotland and the Assessor appointed by the Lords of Privy
Council (1705), available at the law library of the Library of Congress of the United States at:
http://www.loc.gov/law/help/piracy/piracy_trials.php (last retrieved on 18 October 2015). Rubin’s
summary of the case illustrated that there were allegations that Captain Green had plundered another
Scottish vessel near Calicut. Green and two others were convicted and hanged, and this was
purported to appease the Scottish mob (Rubin (1988) at 93; Shnider (2012-3) at 493). It was later
discovered, after the hanging, that the victims were alive in India, and the purported act of piracy
had never in fact occurred (Rubin (1988) idem).
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case was that the court did not rely on the traditional forms of jurisdiction (Green was not
a Scottish national for the purposes of the nationality principle, the ship was not under the
Scottish flag for the flag-state principle, the act did take place in Scottish waters for the
territorial principle, and Scotland did not exercise jurisdiction on the passive personality
principle based on the Scottish nationality of the victims)*”® — but rather entirely on the
locus deprehensionis (the place where they were taken).*”* Rubin commented that ‘this
logic represents an assertion of universality of jurisdiction in the case of “piracy” that goes
far beyond the precedents’*® and that ‘finding prescriptive jurisdiction in the place of
physical detention with no other contact, is a giant leap supported in the pursuer’s logic
only by the assertion that “piracy” is a crime against the law of nations and that all mankind
have an interest in pursuing it’.*’®

In the third case, People v Lol Lo and Saraw,*’’

an American court sitting in the Philippine
Islands in 1922 confirmed a conviction for piracy. The facts concerned a boat with Dutch
subjects transiting between the islands of Buang and Bukid in the then territorial waters of
the Dutch East Indies. The boat was surrounded by Moros*®and the case reports that they
raided the cargo, attacked some of the men, and raped two women. They then sunk the boat
with the crew on board. However, after ‘eleven days of hardship and privation’ they
managed to reach safety. At the tribunal, counsel for the Moros contended that the court in

the Philippines did not have jurisdiction. In a very sparse judgment, Malcolm J. held that:

‘Pirates are in law hostes humani generis. Piracy is a crime not against any
particular state but against all mankind. It may be punished in the competent

tribunal of any country where the offender may be found or into which he may

473 Rubin (1988) at 93.

474 The tribunal found that ‘though the competency of the judge in criminals could be ordinarily said,
to be found either in loco delicti (the place where the crime was committed) or in loco domicilii
(place of habitation of the delinquents) or in loco originis (the place of their birth) yet there is a
superior consideration, and that is the locus deprehensionis (place where they are taken) where the
criminal is found and deprehended, which doth so over-rule in this matter, that neither the locus
domicilii ... nor the locus originis ... doth found the judges competency, nisi ibi reus deprehendatur
(except the criminal be apprehended there). And so it is that here the panels [defendants] were and
are deprehended, which happing in the cause of piracy, a crime against the law of nations, and which
all mankind have an interest to pursue, wherever the pirates can be found: the Procurator Fiscal’s
[Prosecutor’s] interest to pursue is thereby manifest, and the panels being here deprehended, cannot
decline the admiral’s jurisdiction as incompetent.” (at 1224, cited in Rubin (1988) at 93-94).

475 Rubin (1988) at 94.

476 |dem.

477 The People of the Philippine Islands v Lol-Lo and Saraw, 43 Phil. Rep 19 (S.C. 1922), available
at: http://www.lawphil.net/judjuris/juril922/feb1922/gr 1-17958 1922.html.

478 The indigenous Muslim population of the Philippines.
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be carried. The jurisdiction of piracy unlike all other crimes has no territorial

limits. As it is against all so may it be punished by all.’

In the fourth case, In re Piracy Jure Gentium,*”® a number of armed Chinese nationals were
cruising the high seas in two Chinese junks in January 1931. They pursued and attacked a
cargo junk which was also a Chinese vessel.*®® The master of the cargo junk attempted to
escape and a chase ensured. Fortunately for the cargo vessel two merchant vessels in the
vicinity intervened, thus foiling the attack, and the pirate suspects were handed over to a
British warship. The matter reached the Judicial Committee of the Privy Council from the
British Tribunal of Hong Kong. Although the principal issue in the case was ‘whether an
accused person may be convicted to piracy in circumstances where no robbery has
occurred’,*®! matters pertaining to jurisdiction were dealt with briefly by the court. Sir
Leslie Scott K.C. instructed on behalf of the Secretary of State for the Colonies that a state
could not treat foreigners on the open seas as pirates unless they were pirates according to
the law of nations.*®2 The court referred to Chief Justice Cockburn, who said that this rule
was ‘subject to the qualification that if the legislature of a particular country should think
fit by enactment to render foreigners subject to its law with references to offences
committed beyond the limits of its territory, it would be incumbent on the Courts of such
country to give effect to such enactment, leaving it to the State to settle the question of
international law with the Governments of other nations’.*® Viscount Sankey, delivering
the opinion of the court, dealt with jurisdiction briefly in the following paragraph of the

judgment:

‘With regard to crimes as defined by international law, that law has no means
of trying or punishing them. The recognition of them as constituting crimes
and the trial and punishment of the criminals are left to the municipal law of
each country. But whereas according to international law the criminal
jurisdiction of municipal law is ordinarily restricted to crimes committed on
its terra firma or territorial waters or its own ships, and to crimes by its own
nationals wherever committed, it is also recognised as extending to piracy

committed on the high seas by any national on any ship, because a person

47911934] A.C. 586

480 1dem at 414.

481 ]Jdem. To which the court answered: ‘Actual robbery is not an essential element in the crime of
piracy jure gentium. A frustrated attempt to commit a piratical robbery is equally piracy jure gentium
(at 415).

482 |dem at 413.

483 1dem.
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guilty of such piracy has placed himself beyond the protection of any State.
He is no longer a national, but hostis humani generis and as such he is

justiciable by any State anywhere. *3

It can be seen from this paragraph that the reliance on UJ is based on the denationalisation

rationale discussed in section 2(b) above.

Bearing in mind once again that, in practice, UJ was applied very rarely*®® and that absolute
universal jurisdiction over piracy was dormant until the resurgence of piracy off the coast
of Somalia, “é¢ the cases under analysis above, however, have set out UJ principles in very
sparse terms — differing through the context of different centuries and socio-political
circumstances. Notwithstanding this dearth of jurisprudence arising from the case law set
out above, UJ has retained enough vitality to remain applicable in the present legal
framework,**” based on the strength of the rationales discussed above. What follows below
is a critical analysis of these rationales for UJ in the case of piracy — in an attempt to

appraise its continued relevance.

45, Continued relevance of UJ

The rationales for UJ in the case of piracy categorised above, have not been asserted
without criticism among legal scholars.*® Given the rarity of judicial precedent in the
circumstances, a suitable alternative for analysis would be to examine legal scholarship and
attempts at codification. This section presents a few remarks in support of a penchant
toward UJ.

45.1 Denationalisation: The scholars discussed in the preceding paragraphs all
contend that the idea that pirates and their vessels become stateless is

nothing more than a ‘legal fiction” and a ‘misleading hyperbole’, which

484 |dem at 415.

485 Rubin (1988) cites fewer than five cases over the past 300 years (at 302), but Kontorovich (2004)
is more cautious of these statistics and comments that those five cases were certainly not the only
ones and that many cases were unreported, particularly in remote areas, and they did not include
summary proceedings at sea (at 192).

486 See Shnider (2012-3) at 495.

487 This will be discussed in greater detail in the next chapter.

488 As can be seen holistically from Goodwin (2006) 973 at 1002-1011 and Garrod (2014) at 195-
2013.
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has largely been eliminated.®® They all draw their authority from the
Harvard Draft, which comments that:
‘[A] state does not lose its claim of allegiance or any of its ordinary
legislative, executive or juridical jurisdiction against its nationals
because he has committed an act of piracy on the high sea ...
Likewise if the pirate ship had a national character before it was
engaged in piracy, its participation in piracy does not withdraw it
from the ordinary jurisdiction and rights of its flag state without
that state’s consent. The ordinary jurisdiction, because of the
piracy, no longer excludes the common jurisdiction on the high
sea, but it may still exist and be otherwise unaffected.”**°
This comment was a purport to the substantive article 5 of the draft, which
provided that: ‘[a] ship may retain its national character although it has
become a pirate ship. The retention or loss of national character is
determined by the law of the state from which it was derived’.*** This
creates a potential denationalisation at the discretion of the flag state. From
the article it is not definitive whether the denationalisation applies to the
pirates themselves or the ship or both. The scholars mentioned above reject
the denationalisation rationale on the strength of this article. However,
while the article can be interpreted to reject an automatic denationalisation
once an act of piracy is committed, it does leave such a revocation at the
discretion of the flag state or state of origin. If the state elects to revoke
nationality, this leaves a jurisdictional gap,**? which can be best filled
through the exercise of UJ. The Harvard Draft, as will be discussed in
greater detail in the penultimate section of this chapter, was an exercise de
lege ferenda and one of the first attempts at an international codification
of the law pertaining to piracy. The draft articles were supported by a
commentary setting out a general purport, together with extracts from
scholars and precedents. The commentary contains a disparate collation of

various sources and a short purport in generic terms.*%* A purport of more

489 See Randall (1988) at 794, Goodwin (2006) at 988, Shnider (2012-3) at 490, and Geil and Petrig

(2011) at 146.

490 Harvard Draft (1932) at 825.

492 As Geil and Petrig (2011) at 146 note that the active personality (nationality) principle would

not be operable.

493 part of this purport has been reproduced in the accompanying text to the Harvard Draft. One of
the premises of the article is set out in a generic manner in the purport, which commented that:

104



substance that sets out cogent arguments should have been set out,
rejecting contentions advanced by jurists such as Blackstone on the
denationalisation rationale. Therefore, the exercise of UJ on the basis of

this rationale can still have some applicability.

45.2 Instigation of international tension in diplomatic relations: In the
introductory remarks to the Princeton Principles, it was commented that
‘[ilmproper exercises of criminal jurisdiction, including universal
jurisdiction, may be used merely to harass political opponents, or for aims
extraneous to criminal justice’.** Goodwin adopts this concern as a basis
for his argument that the exercise of UJ in instances of piracy should be
jettisoned. He writes: ‘[b]y allowing piracy to remain subject to universal
jurisdiction, the concern of causing international tension remains as it is
possible that states will prosecute individuals for piracy for less than
legitimate reasons’.*® This argument however falters when compared to
other writers. Shnider is of the view that UJ becomes problematic when
used in contemporary human rights crimes — which has the potential to
interfere with the sovereignty of states, and leading to controversial
political prosecutions.*®® He observes that piracy prosecutions have been
less subject to such criticisms.*¢” An explanation for this was made by Gei3
and Petrig who found that ‘pirates are rarely perceived as “representing”

or even acting on behalf of their State of origin which may explain why

‘the fundamental postulates and the scope of the modern international law of piracy
are quite different from those of the ancient law and even from those of the law of a
few centuries ago which knew no legal freedom of the seas in the modern sense and
no such universal fine apportionment of jurisdiction among “states” on a territorial
and nationality basis as is familiar today’ (at 826).

Randall (1988) at 793 notes, however, that ‘[t]he freedom-of-the-high-seas principle, however,
merely expands rights to navigate and does not constitute the basis of states’ authority to capture
pirates and seize their vessels’.

4%4 Macedo (2001) at 24-25. In this regard, Morris in ‘Universal Jurisdiction in a Divided World:
Conference Remarks’ 35 New England Law Review (2001) 337 at 354-355, comments that this
improper use of jurisdiction could be exercised in two ways: firstly ‘states may exercise universal
jurisdiction as a means of gaining advantage over their opponents in interstate conflicts by
prosecuting nationals of those opponent states for conduct carried out in the course of the conflict’,
and, secondly, ‘states may exercise universal jurisdiction as a means of gaining advantage over states
with whom they are in conflict by prosecuting nationals of those opponent states for conduct
unrelated to the conflict between the two states’.

4% Goodwin (2006) at 1003.

4% Shnider (2012-3) at 491. He also cites Kissinger ‘The Pitfalls of Universal Jurisdiction’ 80
Foreign Affairs (July/August 2011) 86 at 88, who contended that ‘any universal system should
contain procedures not only to punish the wicked but also to constrain the righteous. It must not
allow legal principles to be used as weapons to settle political scores.’

497 1dem.
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the idea of exercising [UJ] vis-a-vis alleged pirates has met with little
resistance compared to modern [UJ] crimes ... where States often perceive
[UJ] as a potential interference in their internal affairs’.*® The principal
reason for this notion that pirates do not represent or act on behalf of their
state could be traced back to early piracy jurisprudence which
distinguished between ‘pirates’ who committed acts for private gain, and
‘privateering” which was a form of state-sponsored piracy authorised by a
letter of marque.**® Morris noted that this distinction is significant in its
inclusion of private acts and exclusion of official acts of states in the
definition of piracy.>® She comments further that ‘[b]y excluding state acts
from the definition of piracy, the law of piracy was designed to prevent
universal jurisdiction over piracy from becoming a source of interstate
conflict’.%%* The findings of this thesis show that exercising UJ over the
present East African seaboard would not pose significant interstate conflict

in the manner envisaged by the Princeton Principles.

4.6 Summative remarks

In this section the general bases of jurisdiction were traversed, leading to an introduction
of UJ which requires no nexus between the state exercising UJ and the offender, and with
piracy being regarded as the paradigmatic crime which was combatted through the exercise
of UJ. The rationales for UJ over piracy were firstly: rhetoric and scholarship that
considered piracy to be exceptionally heinous in nature;>°? secondly the denationalisation
of a pirate suspect; and thirdly the need to secure the unhindered flow of maritime
commerce on the oceans. With this basis, the leading historical municipal judgments are
discussed — revealing very little probative value. This results in this section placing two
contentions in support of UJ: an option on states to revoke the national character of its
vessels which commit piracy and thus creating an opportunity for the exercise of UJ, and
the submission that the UJ of piracy in contemporary law would not be a significant factor

in raising tension in diplomatic relations.

498 Geil and Petrig (2011) at 146.

4% Morris (2001) at 339.

500 1dem. In this regard, she (at fn 3) refers to the definitions of piracy in UNCLOS and the Geneva
Convention on the High Seas, 29 April 1958.

501 |dem at 339-340. She later (at 345) compares how UJ over war crimes and crimes against
humanity could become a source and an instrument of interstate conflict — in a way that UJ over
piracy was designed to avoid.

%02 The article by Kontovarich (2004), however, is devoted to rebuking this conception.
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It is submitted that UJ has some enduring value when brought forward to the present day
piracy off Somalia. As discussed previously,>® the perception that every state is a potential
victim of a piratical act lends credence to the shared interest which states have in the
uninterrupted flow of maritime commerce. This was supported in one of the earliest piracy
cases revisited in this chapter — Rex v Dawson®®. Secondly, in the context of the present

day piracy, Geil} and Petrig make an apt observation:

‘The fact that the perpetrator’s State might have turned a blind eye on piracy
when it suited its interests might have further accentuated the perception that
every State — not only the pirate’s “home State” — should be allowed to

intervene.’%%

What was clear from the preceding discussion, however, was that UJ applied to the
definition of piracy under international law and not municipal law. As this thesis
progresses, the argument to modify the application of the enforcement provisions of article
105 of UNCLOS into the realm of the territorial sea — comes into conflict with the
prevailing municipal law of that territorial sovereign. The appropriateness of UJ in these
circumstance would immediately be brought into question. A revisit of the doctrines,
precedent and legal scholarship regarding the extent and juridical nature of the sovereignty
over the territorial seais a necessary exercise to support the argument of modifying the
present application of UNCLOS-enforcement provisions to the territorial sea. The next

section aims to critically revisit this aspect.

V. THE LOCUS DELICTI OF PIRACY:
THE REALM OF THE HIGH SEAS VERSUS THE TERRITORIAL SEA

51 Prefatory

As discussed at length in the previous section, the exercise of UJ is limited to acts that
conform to the definition of piracy under the law of nations, or piracy jure gentium. When
draftsmen converged at Harvard University in the 1930s to prepare a codification of piracy
laws, the first matter that deserved immediate acknowledgement was the distinction

between piracy jure gentium and piracy under municipal law. They recorded, at the outset,

503 GeiR and Petrig (2011) at 146.

504 If pirates were not punished, piracy could lead to ‘the destruction of the innocent English in those
countries, the total loss of the Indian trade, and thereby the impoverishment of this kingdom’ ((1696)
13 Howell’s State Trials 451 at 453; Goodwin (2006) at 981).

505 |dem at 147. They refer to UN Security Council Resolution 1816 (preambular par. 7), which
demonstrates Somalia’s Transitional Federal Government’s inaction or lack of capacity as a home
state.
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that ‘international law piracy is committed beyond all territorial jurisdiction. Municipal law
piracy may include offences committed in the territory of the state. It is to be noted, then,
that piracy under the law of nations and piracy under municipal law are entirely different
subject matters’.5%® Furthermore, piracy is defined variously under the municipal law of
different states.®®” The locus of the act is therefore definitive on whether it should be
classified under municipal or international law. Johnson, writing in the mid Twentieth
Century, commented that ‘the essential consequence of an act of piracy is the displacement
of the normal rule that the ship in question is subject to the jurisdiction of all states, [and]
it seems logical and proper to confine piracy to the high seas’.>*® He then goes on to contrast
this with municipal piracy: ‘[w]here territorial waters are concerned, ships are already
subject in some measure to the jurisdiction of the coastal State as well as of the flag state,
but there seems no good reason to go further than that and authorize the international
community as a whole to assume jurisdiction over acts that are clearly taking place within
national territory’.® Standard textbooks on international law also supported this
distinction: Oppenheim argued that ‘piracy as an [international crime] can be committed
on the open sea only. Piracy in territorial coast waters has little to do with International
Law as other robberies within the territory of a State ... [p]iracy is, and always has been, a
crime against the safety of traffic on the open sea’.®® A common parameter of all the
doctrines and precedents, as presented and discussed hitherto in this chapter, is that the

locus of piracy under the law of nations is on the high seas.

Distinguishing the realm of the territorial sea and places within the jurisdiction of a state
from the realm of the high seas, is accordingly significant to any scholar or researcher in
the discipline of piracy law. Under the present state of the law, ascertaining this distinction
is not difficult. The UNCLOS sets out in detail the extent and competencies of the realms
of the ocean. States have a right, under article 3, to establish the breadth of their territorial
sea up to a limit not exceeding 12 nautical miles from the baselines on the low-water mark
along the coastline. This belt of sea is regarded, under that article, as an extension of the
sovereignty of the coastal state.®!! States have lesser rights in another belt of sea, to a

maximum of 24 nautical miles from the baselines, in a zone described as the contiguous

506 See Harvard Draft (1932) at 749.

507 1dem.

58 Johnson ‘Piracy in Modern International Law’ 43 Transactions of the Grotius Society (Problems
of Public and Private International Law) (1957) 63 at 71 (with my emphasis).

509 |dem (with my emphasis).

510 Oppenheim International Law 4" ed. (1926) at §277, cited in Harvard Draft (1932) at 789.

51 Article 2(1) of UNCLOS provides that ‘the sovereignty of a coastal state extends, beyond its land
territory and internal waters and, in the case of an archipelagic State, its archipelagic waters, to an
adjacent belt of sea, described as the territorial sea’.
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zone.*'? The exclusive economic zone which extends to a maximum of 200 nautical miles®
from the baselines, as the name implies vests the coastal state with sovereign rights for
exploring, exploiting, conserving and managing the natural resources within that realm.%4
For all other purposes, the exclusive economic zone is regarded as the high seas under
article 58(2). It is within these rigid geographical zones with precise dimensions in nautical
miles, that varying jurisdictional competencies lie. A mere variation of position of a few or
even one nautical mile could mean that an act of piracy could be subjected to municipal
law instead of international law and vice versa. The present definition of piracy under
article 101 confirms the scholarship cited above, to the effect that it is exclusive to and can
only occur on the high seas or in a place outside the jurisdiction of any state.>'®

In the present case study of piracy off the eastern seaboard of Africa, concentrated along
the coastline of Somalia, any attack occurring within the territorial sea of that state would
remain under its exclusive sovereign jurisdiction based on the current provisions of
UNCLOS.% Furthermore, the attack within the territorial seas of this region would not
accordingly classify as piracy under international law. The competence to prevent, supress

and prosecute acts of piracy vest solely with the coastal state - in this case study, Somalia.

Chapter 2 of this thesis provided a detailed analysis of the piracy manifesting off the coast
of Somalia, and in the course of the analysis it was shown that during the period of the
analysis conditions in the state were unstable — resulting in a de facto ineffective central
government, a marginal police force, and a lack of accountability and judicial structures.5*’
As a consequence, the ability to police the territorial waters was severely compromised. A
resolution of the Security Council of the United Nations®® recognised this situation by

expressly taking into account:

512 See article 33 of UNCLOS. The coastal state in this zone may exercise control to prevent and
punish infringement of its customs, and its fiscal, immigration, and sanitary laws applicable within
its territory.

513 See article 57 of UNCLOS.

514 See article 56 of UNCLOS.

515 See article 101 of UNCLOS, with articles 86, 88 and 89, which set out general provisions
pertaining to the realm of the high seas.

516 The legal regime of UNCLOS has acquired the force of customary international law. See, for
example, arguments in support of this proposition at: http://www.unclosdebate.org/.

517 See Doby ‘Piracy Jure Gentium: The Jurisdictional Conflict of the High Seas and Territorial
Waters’ 41 Journal of Maritime Law and Commerce (2010) 561 at 562; Geil3 and Petrig (2011) at
138.

518 5.C. Res. 1816, U.N. Doc. S/RES/1816 (2 June 2008). This resolution et seq will be analysed in
chapter 5.
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‘[ T]he crisis situation in Somalia, and the lack of capacity of the Transitional
Federal Government (TFG) to interdict pirates or patrol and secure either the
international sea lanes off the coast of Somalia or Somalia’s territorial

waters. %

Chapter 2 of this thesis has also shown in detail that the region is the site of one of the
busiest shipping corridors in the world with thousands of transits each year, and the costs
and risks to the global shipping industry were also documented in detail. Because of this
confluence of piracy and a busy trade route, Geifl and Petrig comment that ‘given the de
facto absence of effective judicial structures in Somalia and its inability to prosecute armed
robbery at sea occurring in territorial waters, the exercise of extraterritorial jurisdiction by

third states plays a crucial role in the fight against piracy and armed robbery at sea’.5?°

The provisions of UNCLOS regarding the definition of piracy as occurring on the high seas
or in a place outside the jurisdiction of any state®?! and the exercise of universal
jurisdiction,>?? leaves no opportunity for a flexible interpretation. One cannot, from those
provisions find an authorisation under international law for the exercise of foreign
jurisdiction in the territorial sea of another coastal state. The sovereignty of the coastal state
over its territorial sea is recognised fully and is sacrosanct. Recent UN Security Council
resolutions, which will be discussed in the next chapter, also reaffirm ‘its respect for the

sovereignty, territorial integrity, political independence and unity of Somalia’.5%3

This rigidity in the distinction between municipal law of a sovereign state and international
law, separated through distinct realms of the ocean, has significant consequences on
international and foreign initiatives to remedy and minimise piracy in the region of this
study. Rembe, writing on African perspectives of the law of the sea, in 1980, commented
that:

‘The concept of sovereignty contains some unfortunate implications:

unfortunate because what falls within the “domestic jurisdiction” of any State

519 Idem.

520 GeiR and Petrig (2011) at 138.

521 As contained in article 101 (discussed in further detail in the next chapter). See Appendix.

522 As contained in article 105, read with 100 (discussed in further detail in the next chapter). See
Appendix.

523 See, for example: S.C. Res. 1816, U.N. Doc. S/RES/1816 (2 June 2008).
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may not be the concern of, or affect, only the territorial State, but the whole

international community.’?*

This comment could not have been more apt in the circumstances of the present study. The
geographical limits of piracy under UNCLQOS effectively mean that, notwithstanding
Somalia’s inability to police and exercise its law over its own territorial sea, international
and foreign navies lack any jurisdiction to enter the territorial sea of Somalia. As a result,
foreign navies and international police forces have no legal authority under the UNCLOS
to pursue, arrest and detain pirates in the territorial sea of the coastal state, and UJ has no
application therein.5?® Foreign naval countermeasures to reduce or minimise and prevent
piracy find no authority in the UNCLOS. An amendment to the articles in UNCLOS is
accordingly necessary, in order to enable foreign extraterritorial jurisdiction.

It is evident that the realm of the territorial sea, as provided in UNCLQOS, firstly recognises
the sovereignty of the coastal state in the territorial sea, and prescribes the rights and
obligations thereof — and it is because of this sovereignty that piracy jure gentium can have
no application therein. It is this concept of maritime sovereignty and its legal development

that will form the basis of the ensuing discussion and argument.

5.2 The concept of maritime sovereignty

The legal concept of sovereignty can be found through a quick perusal of any standard
scholarly work in the discipline of international law. For convenience of recollection, it
states that internally and within its territorial boundaries, the independent state has both
prescriptive and enforcement jurisdiction, with the power to establish and regulate its own
internal affairs.®® Rembe’s elucidation of this concept states that a corollary to this is the
principle of respect for the sovereignty and territorial integrity of other states.®?’ He
cautions that sovereignty is not an absolute concept and that there are limitations imposed
by customary international law, treaties and general principles of law.>?® Importantly, he
further mentions that this limitation is an attribute of — rather than an abdication from —

sovereignty.®® Rembe’s analysis then draws towards the concept of the territorial sea,

524 Rembe Africa and the International Law of the Sea: A study of the contribution of the African
States to the Third United Nations Conference on the Law of the Sea (1980) at 7.

525 See Doby (2010) at 564, 569.

526 Rembe (1980) at 5-6.

527 |dem.

528 |dem.

529 |dem.
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where he puts forward the proposition that the concept is perhaps the oldest and most
controversial aspect of the law of the sea, particularly because of the conflicting themes of
the sovereignty of the coastal state over the territorial sea and its restriction to preserve the

freedoms of the high seas.>* He succinctly summarises this conflict in the following way:

‘While the essential interests of coastal states should be protected and
safeguarded, the traditional concept of sovereignty needs to be functionally
considered in the light of the common heritage of mankind. The sovereign
rights of coastal states over their territorial sea have to be matched by
corresponding duties and obligations vis-a-vis the interests of the international
community, and vice versa. A well balanced accommodation, in which the
essential interests of the international community are secured, may offer
additional safeguards and respect for the sovereign rights of the coastal

States.”>3!

This conflict is applicable in the present study where the pursuit of trade and commerce
through the sea lanes and via innocent passage through the territorial seas has become
ubiquitous, and cooperation to safeguard this system and industry is of paramount
importance. A final comment from Rembe’s work is that the realm of the territorial sea and
the sovereignty thereof was predicated upon the notion that there is legal equality among

nations. He carefully observed that:

‘[S]tates may be greatly unequal in size, population, economic and military
capabilities; they may be endowed with uneven resources at different levels
of development, yet before they law they are supposedly all equal. In this

sense, equality is a legal fiction.>%2

Rembe’s foresight on legal equality has a bearing on the present study. The current
framework in UNCLOS appears to be founded on this notion of sovereign equality and the
resultant ability to exercise such sovereignty. This is because there is no article which
envisages a situation where a state cannot (because of a lack of capacity or resources) or

will not take the necessary steps to regulate piratical acts within its territorial waters.3

530 1dem at 86.

531 1dem at 87.

532 1dem at 7.

533 See Doby (2010) at 569.
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Given these concerns about the ability and capacity of Somalia to effectively administer its
territorial sea, and given the threats to international commerce combined with the inflexible
provisions of UNCLOS stifling international naval action in the area highlighted above —
it is surprising that the foundational conception of state sovereignty over territorial waters
in this regard has not received extensive academic scrutiny. This could be attributed to the
fact that the division in the breadth of the various realms and the extent of the jurisdiction
thereof is clearly and unambiguously provided for in the articles of the UNCLOS. It appears
to be a settled and inflexible proposition of law, and, accordingly, has received little critical
attention in the plethora of scholarship advanced in recent years due to the Somali piracy
epidemic. As was seen from the earlier sections of this chapter, in forging a definition of
piracy issues which were critical concentrated on the nature of the act, i.e. the actus reus
and distinguishing the act from privateering. It appeared to be a settled fact in the
jurisprudence that the locus of the crime was always the high seas. Current commentators,
as will be shown in the next chapter, advance a solution of simply effecting an amendment
to the articles of UNCLOS or a protocol thereto, in order to authorise foreign intervention
in the territorial sea of another state. Such an approach, as will be shown in this chapter, is
not so straightforward, and obtaining the ratifications of nations when a possible
curtailment of state sovereignty is at play would be difficult. Accordingly, a rationale or

justification must be proposed to support such an amendment or protocol.

This section will now attempt to forge such a rationale through an argument that revisits
the doctrines that originally established the extent and nature of the sovereignty of the
territorial sea in the context of this study — thereby filling a gap in the present scholarship.
The hypothesis of the argument, as was stated in the first chapter to this thesis, contends
firstly that the extent of the territorial sea vis-a-vis the realm of the high seas has been the
subject of much debate over the years, and was not always in a definitive state and with
uniform consensus among nations. In simplistic terms, it could be said that what was a part
of the realm of the high seas in previous centuries is not necessarily currently in that realm.
Secondly, the nature of the sovereignty to be exercised in the territorial sea was also never
of a settled nature and this persisted up until the early codification attempts of the Twentieth
Century. Accordingly, the hypothesis will show that the rigid and settled articles of
UNCLOS constituting the present legal regime, which restrict international naval
interdiction and other countermeasures in the territorial sea, was based on a hollow
foundation. It is because of this hollow foundation that the inflexibility of the UNCLOS
provisions and resultant state practice are called into question. This hypothesis will be

proven through a survey of the jurisprudence emerging from the works of jurists and
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publicists from the Seventeenth to Nineteenth Century. Selected precedents will also be

used to advance the hypothesis.

A few delimitations, however, must be set out here. The analytical exposition below does
not aim to be a comprehensive exercise into the nature of the sovereignty and extent of the
territorial sea.>** The purpose is to merely provide evidence supporting the hypothesis. It is
regretted that the historical conception presented here isn’t a plain and clear-cut one. A
critic of a historical survey could argue that juridical treatises on the law of the sea have
become so numerous that it is better not to quote from them at all than to make arbitrary
selections from various sources.>*® This chapter has shown, however, that the very nature
of the jurisprudence of piracy has arisen from a complicated and often unclear reality.
Indeed, when the Harvard Scholars were preparing the Harvard Draft and when they
surveyed the works of writers, they commented:

‘[TThere is clearly no settled law of nations and a great deal of learned
controversy ... [there is a | paucity of pertinent cases and of evidence of
modern state practise on the most important moot points in the law of piracy.
Except for a few international cases, chiefly concerning the status of insurgent
vessels or of irregular privateers, and a few municipal law cases, there are no
official determinations which will help an investigator to cut a way through

the jungle of expert opinion.”>%®

With these precautionary words, the survey will consider the primary arguments of the
most influential writers and will discuss precedents that support this hypothesis. Works of
writers, particularly from the Seventeenth and Eighteenth Century are cited, for
convenience, through subsequent works of later writers — due to the original texts being
written in Latin and inaccessible through library loans. While proposals for amendment to
UNCLOS are furnished with some detail in the last chapter of this thesis, informed by the
findings of this hypothesis other researchers in the discipline may adopt different
approaches. Thus it is hoped that this historical survey, notwithstanding the faults

inevitably adherent to it, will be of some use to those who wish to continue with this work.

534 For a fuller discussion, see, for example, Oudendjik Status and Extent of Adjacent Waters: A
historical Orientation (1970)

5% |dem at 147.

536 See Harvard Draft (1932) at 764.
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5.3  Exposition of the works of jurists and publicists on the nature and extent of the
territorial sea

‘The sea has always been lashed by two major contrary winds: The wind from
the high seas towards the land is the wind of freedom; the wind from the land
towards the high seas is the bearer of sovereignties. The law of the sea has
always been in the middle of these conflicting forces. ™’

5.3.1 The battle of the books and the empire of the sea

Early conceptions of the sea and its jurisdictional realm can be drawn back to natural law
concepts in primitive society — when humankind held all things in common.53® Oudendijk,
paraphrasing the works of Hugo Grotius,%° comments on the impracticalities of
appropriation of the sea:

‘The sea is as unseizable as the air and because of its restlessness it resists all
attempts at possession, like a wild animal does. It can’t be trodden upon, so
there is no potestas standi ac sedendi. Even the navigator doesn’t really stand
on it: he doesn’t hold it, but is held by it and his ship leaves no traces behind.
Consequently, as he doesn’t occupy any part of it, he can’t acquire possession

or property.’54

She then refers to Grotius’s Defensio,** which definitively declares:

‘[nJo part of the sea, no matter how large or how small it is or where it is
situated, can be exclusive property, for neither quantity nor situation makes
any difference as to the substance, and when the substance is the same, the
law must be the same, especially the law of nations which is universal.
Moreover, why should property end at a certain line? If it is admitted up to a
hundred miles, then why not up to a hundred and fifty or two hundred miles

and so on?%%?

537 Dupuy and Vignes 1 A handbook on the new law of the sea (1991) at 247.

5% Qudendijk (1970) at 17.

539 Cited therein as Mare Liberium at 30, 39, 40, and Defensio at 348-350, 353.

540 Qudendijk (1970) at 20-21. Other writers also held similar views. See, for example, the Italian
jurist Abbe Galliani’s work Dei Doveri de’ Principi de Neutrali (ch. 10, §1), as summarised by
Azuni The Maritime Law of Europe (1806) at 221: ‘But not being able to surround, nor strictly to
defend the open sea, since no solid work can be erected on that element, it is impossible to guard it,
and consequently it is by nature incapable of being occupied.’

541 Cited therein as Defensio at 359.

542 Qudendijk (1970) at 24.
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Domencio Azuni (1749-1827), a famed Italian jurist, wrote an authoritative compilation,
Droit maritime de ’Europe, in 1806, which summarised some of the key contentions of
jurists of previous generations. The treatise coined the expression “territorial sea” and
contains a chapter on this topic which he introduces with the following comment,

paraphrasing the earlier jurist Cornelius van Bynkershoek (1673-1743):

‘[t]he face of the earth became changes by occupancy, and the rights of
domain were introduced, the sea, which bathed its shores, was not abandoned
to its natural liberty. Human affairs, in their commencement, proceed with the
greatest simplicity. In the first ages of the word, the sea adjacent to the coast,
belonged to the first occupier of the main land, as well on account of its utility
for fishing and transportation, as because it was considered an appendage, or

rather, an accession to it.”>*

As this notion of appropriating the ocean became rooted, major controversies arose among
jurists in the 17" Century, concerning ‘the empire of the sea’ as described by Azuni. In this
“battle of the books”, one side of the controversy maintained the notions in the quotes above
on the absolute liberty and freedom of the sea, whereas the other side contended that it
might be subjected to the dominion of a particular nation.>** Proponents of the latter — the
Spanish and Portuguese — were determined to have the exclusive right of navigating the
seas of the Indies and the Atlantic,>*® contrary to the perceptions of other maritime nations
such as the Netherlands who advocated the freedom of the seas. Azuni commented how
writers took up the pen to defend the interests of their respective countries with zeal, and,

at times, animosity.>*

This ‘battle of the books’ has been well documented in standard texts on international
law.>*" Azuni’s authoritative summary, however, is worthy of recollection here. He
comments that Grotius had undertaken to prove that neither Holland not any other nation
could be excluded from the navigation of the ocean, and the sea is in its nature not

susceptible to sovereignty.>*® The Dutch asserted this freedom of navigation to advance

543 Azuni (1806) at 181-182

54 |dem at 208.

%5 |dem at 210 and 190. See, generally, Dugard International Law: A South African Perspective
(2006) at 366.

546 Azuni (1806) at 208.

547 See, generally, for example: Oudendijk and Verzijl International Law in Historical Perspective
4 (1971)

548 Azuni (1806) at 209-210.
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their case that it was lawful for them to fish in the English seas.>*® Azuni then recounts a
contemporary of Graotius, the English Jurist John Selden (1584-1654), whose treatise in two
books: Mare Clausum, maintained that the British seas belonged to the crown of
England.>*® The first book argued that the sea is not common to all under the law of nations,
but is susceptible to becoming the domain and property of a sovereign nation.>® As to the

battle of the jurists, Azuni remarked:

‘The two celebrated publicists, impelled by the interests of their respective
countries, and by the glory of being leaders of literary factions, so entangled
the subject, by their passionate opinions, that instead of elucidating and
deciding the question, they involved it, by their useless learning, and equivocal

arguments, in greater obscurity.’%

These writers however argued at opposite extremes of the spectrum, one advocating
complete freedom of the seas and the other the possibility that the ocean itself can be subject
to sovereignty. A balance of the two extremes was found in the works of Bynkershoek who
defended both the freedom and sovereignty of the sea. Continuing with the summary by
Azuni, who commented that Bynkershoek affirmed that the sea may be made subject to
dominion, but that ‘there is not an instance, at the present day, of its being subject to any
sovereign, where the surrounding territory did not at the same time, belong to him’.%3
Thomas Fulton (1855-1929), a modern British authority, in his treatise The Sovereignty of
the Sea, also analysed the works of Bynkershoek. He found that Bynershoek accepted that
the open ocean could not be entirely susceptible to appropriation, but however agreed with
Selden that various nations had enjoyed such dominion, and the fluidity of the sea was not
a bar to its occupation.®* Bynkershoek reasoned that by taking possession of the sea, the
same right was acquired, as was by taking possession of the land.>* His works popularised
the concept of the dominion of a state extending over the neighbouring sea — the territorial
sea. Fulton commented that while there was a general movement of opinion and practice
in modern times away from the complete sovereignty of the oceans, to it being free and

open to all, there was also another movement by which exclusive rights of maritime states

%49 |dem at 210. See Coke (1838) at 157 for a description of the English seas.

550 |dem at 212.

%51 |dem at 213.

552 Idem.

553 |dem at 219.

554 Fulton The Sovereignty of the Sea: An historical account of the claims of England to the dominion
of the British seas, and the evolution of the territorial waters, with special reference to the rights of
fishing and the naval salute (1911) at 555.

555 1dem.

117



in coastal waters have come to be more clearly recognised and definitely incorporated into
international law.5® He states that, to this extent, all maritime countries now have
sovereignty of the sea.>®" Even Grotius, who so passionately defended the freedom of the
seas, agreed that the coastal state should have some control over their coastal waters in
order to suppress crimes at sea.>*® Thus Fulton declares in his exposition of the evolution
of the territorial sea, that it is now settled as indisputable — both by the usage of nations and
the principles of international law — that the open ocean cannot be appropriated by one
power.5%° More importantly, for the purposes of this discussion, he further concludes that
it is firmly established that all states possess sovereign rights in those parts of the sea that
wash their shores.® This is a view that now represents the present state of the law.6!

5.3.2 The extent of the realm of the territorial sea

‘Far as the sovereign can defend his sway,
Extends his empire o’er the wat’ry way,
The shot send thundering to the liquid plain,
Assigns the limits of his just domain. %

While the concept of the territorial sea became an established realm through state practice
and the influence of jurists, the extent of the realm, until the recent codifications under the
Geneva Conventions of the 1950s, was never settled. Azuni observed at the turn of the 19'"

Century:

‘...yet there is not an unanimity of opinion, and, much less, an universal

agreement, among nations, (so necessary for the good order and interest of

5% Fulton (1911) at 537.

557 I dem.

5% See Grotius’s Inleidinge tot de Hollandsche rechts-geleerheid beschreven, book Il, part I, §19:
‘However, in order to avert piracy and other crimes at sea it is necessary that the different
governments by agreement make themselves responsible each for the safety of a certain part of the
neighbouring seas. Thus it has been understood of old that the province of Holland and West-
Friesland has jurisdiction up to the middle of the [north] sea.” (cited in Oudendijk (1970) at 33).

559 |dem.

560 |dem. Fulton (1911) at 538 argues further that even during the period of the battle of the books,
there was a general recognition that every maritime state was entitled to exercise jurisdiction over
some extent of the neighbouring sea. See, also, Azuni (1806) at 196, who also concluded that
‘according to the consent of all maritime nations, it cannot be questioned, that the nation in
possession of the shore, is, at the same time, sovereign of the adjacent sea’.

%61 See Brownlie (1998) at 178, where it is stated that the view is generally accepted by writers (see
further authorities cited in fn 5 thereof), and this has found expression in Art. | of the Convention of
the Territorial Sea of 1958 — namely that states have rights amounting to sovereignty over the
territorial sea.

562 Entitled Del Diritto della Natura by an anonymous author and cited in Azuni (1806) at 205, and
is described as the ‘cannon-shot rule’ to determine the extent of the territorial sea (developed by
Bynkershoek and discussed infra).
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commercial states) either as to the nature or extent of this sovereignty. These
opinions, moreover, have varied in different ages, as much as the different

systems, adopted, as to the extent of the territorial seas’.>%

Fulton, writing at the turn of the 20" Century had similar remarks about the uncertainty of

this realm:

‘...there has not, and has never been, universal agreement as to the precise
nature of those rights, or as to the extent of the sea that may be thus
appropriated®“ .... while the sovereign rights of a state over a part of the
adjacent sea were recognised ... there was no agreement as to the extent which
might be appropriated, and the various limits or boundaries have from time to
time been proposed or adopted, by which the sea pertaining to a state might

be divided off from that which was open and free to all’.>®

In his authoritative treatise on international law, Oppenheim remarked that ‘no unanimity
exists as to the breadth of the belt, or the point on the coast from which it is to be
measured’.>®® Fenn also commented that the writers do not agree on to the extent of the

adjacent sea.®®’

That said, it is useful at this stage to chronicle some of the principal contentions that have
been advanced by writers from time to time on the extent of this realm. As Fulton remarked,
the realm was sometimes regarded as a direct remnant or residuum of the ancient claim of
a sovereignty which was previously asserted by particular nations over whole seas or large
parts thereof.>®® Azuni refers to Hiibner’s 1759 treatise de la saisie des batimens neutres®®®
where he confessed how difficult it is to fix, with precision, the extent of maritime
jurisdiction of the coastal nation.®”® In an earlier Seventeenth Century treatise cited by
Oudendijk, Discussionum historicarum libri duo®"* by Pontanus (1571-1639), nothing in
particular was said about geographical limits or juridical difference between the ocean,

vindicated as free, and adjacent waters assigned to maritime nations.>”2 Notwithstanding

563 Azuni (1806) at 196.

%64 Fulton (1911) at 537.

55 |dem at 539.

566 |_auterpacht (ed.) 1 International Law — A treatise by L. Oppenheim (1955) at 488.
%67 Fenn The Origin of the right of fishery in territorial waters (1926) at 200.

568 |dem at 538.

569 Cited in Azuni (1806) at 199-200 as tom.1, ch. 8, §10.

570 Azuni (1806) at 200.

571 Cited in Oudendijk (1970) at 67 as 168, 170, 171.

572 Qudendijk (1970) at 67.
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these reservations, some rules can be extrapolated from a survey of writers and jurists, and

these will be presented below.

In this survey, some of the earliest proposals to assign limits to maritime jurisdiction can
be found in the writings of Fourteenth Century Italian jurists. Bartolus of Saxo-Ferrato
(1313-1357) was an Italian Professor of Law and was one of the most prominent continental
jurists of medieval Roman law. He declared the extent to be a distance of 100 miles from
the coast, or less than two days’ journey from it.5”® His pupil, another eminent jurist, Baldus
de Ubaldus (1327-1400), reduced the distance to 60 miles — which was reckoned to be
equal to one days’ journey from the coast.>’ Scottish jurist William Welwood (1578-1622)
stated that the sea up to 100 miles from the shore must be considered as the territory and
district of the government of the coastal state.®” His contemporary, Gentilis, also stated
that jurisdiction and dominion pertained to the neighbouring state as far as 100 miles from
the coast.>”® French lawyer Claude-Barthélemy Morisot (1592-1661) was of the opinion
that coastal states were competent to exercise jurisdiction and protection up to eyesight
distance from their shores.’” German jurist Samuel von Puffendorf (1632-1694) admits a

maritime dominium of up to 60 miles from the shore.>®

While the methods of delimitation set out above were drawing imaginary lines in the sea at
a considerable distance from the coast, other principles were applied to demarcate the
extent of maritime jurisdiction. Fulton describes the principle of the mid-channel where the
entire extent of a sea stretching between territories belonging to the same state — however
far apart these territories might be — was looked upon as being under the sovereignty of that
state.>”® Fulton goes on to comment that this principle therefore covered the most extensive

claims to maritime dominion, since it left hardly any part of the sea unappropriated.>®

Both Azuni and Fulton refer to the Italian author Paolo Sarpi (1552-1623) who formulated

the opinion that the extent of the territorial sea should not be fixed everywhere in an

573 Fulton (1911) at 539. Azuni (1806) at 197 submits that the greatest number of writers carry the
extent of domination to the distance of 100 miles.

57 Fulton (1911) at 539-540; Azuni (1806) at 196-197. Note, however, that Fulton (1911) at 541
states that there is no evidence that either of the boundaries prescribed by Bartolus or Baldus was
sanctioned by the general use of nations.

575 Qudendijk (1970) at 69.

576 Fulton (1911) at 540-541.

577 Qudendijk (1911) at 75.

578 |dem at 87.

579 Fulton (1911) at 542.

580 | dem.
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absolute manner — but rather should be made proportionate to the requirements of the

adjoining state.®! In his work, Del dominio del mare Adriatico, Sarpi explains:

‘The extent is equal to what may be wanted by a state for its own use, without
injury to its neighbours. Thus, a large maritime city, possessing a large extent
of territory, from which it draws its subsistence, will have but few citizens
desirous of following the occupation of fishing, and will make little use of the
sea. On the contrary, a small city, possessing only a very narrow territory, and
deriving its subsistence from fishing, will have need of a large extent of

sea 2582

Fulton also describes another principle which most likely had its origins in the practice of
mariners, where the belt of sea between the coast and horizon or vice versa was considered
as belonging to the adjoining state.%®® This would have to be determined by reckoning the
range of vision, and Fulton describes how the Scottish would determine the range of vision
from the sea to the land from the ‘main-top of the fishing smack’.%* It was clear to Fulton
that the method of determining the extent of the territorial sea by the range of vision was
vague and open to obvious objections.>®® He cites van Bynkershoek, who pointed out that
the distance would vary according to the position of the observer, the keenness of his vision,
the climate, and also other circumstances.*® Oudendijk also pointed out with regard to the
range of vision, it could be reckoned from either the ship to shore or from shore to ship.%®’
She cautions, however, that this was not one and the same thing, as the distance over which
a flat coast can be seen from ship’s maintop may be roughly estimated to be twelve miles,

and over which a ship can be seen from such a coast is about eight miles.>®

These methods of delimiting the territorial sea, up to the end of the Seventeenth Century,
were more or less arbitrary and Fulton correctly points out that they did not rest upon a
natural basis capable of universal application.®® He points out that during the Eighteenth
Century, another principle gradually evolved which was ultimately accepted into

customary international law: the maritime dominion of a state ended where its power of

%81 Fulton (1911) at 547.

%82 Cited in Azuni (1806) at 201.
%83 Fulton (1911) at 544.

%84 Fulton (1911) at 545.

%85 Fulton (1911) at 546.

586 |dem.

587 Qudendijk (1970) at 141.

588 |dem.

589 Fulton (1911) at 549.
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asserting continuous possession ended.>* In amplification thereof, the principle contended
that ‘the belt of sea along the coast which could be commanded and controlled by artillery
on the shore thus came to be regarded as the territorial sea belonging to the contiguous
state. Beyond the range of guns on shore the sea was common’.%°! This concept became the
ubiquitous ‘cannon shot’ rule. Oudendijk recalls that this notion did have some early
origins, having been mentioned as early as 1610 through a Dutch diplomatic mission sent
to London. %2

It was in the work of distinguished publicist Cornelius van Bynkershoek (1673-1743),
whose treatise De Dominio Maris Dissertatio — published in The Hague in 1703 —
proposgated this principle. Thus, he laid down the principle that the dominion of the state
extended over the neighbouring sea only as far as it was able to command and control it
from the land, and the associated formula terrae dominium finitur ubi finitur armorum vis
has been frequently cited since.>®® This notion derives from Bynkershoek’s conception of
the laws of property. In his opinion, property is held only as long as it is actually
occupied.>** When considering the concept of the territorial sea, Bynkershoek enquired as
to how far a nation or a prince could be said to have perpetual possession of the adjacent

sea.>® He identified two difficulties in this regard:

(i) It could be inferred that the adjacent sea is possessed as far as it is constantly
navigated upon.®®® However, it would require a constant presence of ships at the
same distance from the shore, which would be practically impossible.%®’

(i)  The reckoning of earlier writers as to the breadth of the territorial sea, such as a
hundred miles from the shore, presented practical uncertainties: was the distance

measured from the beach or from a castle and were glasses were to be used?°%®

590 |dem.

51 |dem.

592 |t was reported that the Dutch mission commented:
‘Ffor that it is by the Lawe of nacions, no prince can challenge further into the Sea
then he can Command with a Cannon except Gulfes within their land from one point
to an other; ffor that the boundlesse and rowlinge Seas are as common to all people as
the ayre which no prince can prohibite.’ Cited in Oudendijk (1970) at 34.

593 Fulton (1911) at 558; and Oudendijk (1970) at 108.

59 Qudendijk (1970) at 107.

5% 1dem at 108.

5% |dem.

597 |dem.

5% |dem.
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Bynkershoek then postulated that the possessor of a thing is the man who holds it in such
a way that no other can get it without his consent.>®® Accordingly, exerting ownership or
control of the adjacent seas would have to be done from ashore.®® In practical terms,
exercising control of the adjacent sea from the land is thus premised through the threat of

artillery fire from the shore — most likely through cannon fire.

While the doctrine underlying the cannon shot rule had a logical foundation, the precise
extent of such artillery range was not specified by Bynkershoek. In 1872, in a treatise®®* by
the Italian illuminist, Ferdinando Galiani,®® for the first time the extent of the cannon shot
range appeared to be fixed independently of the actual calibre of the posted guns — at three
miles.®*® While this three-mile limit derived from Galiani gained much recognition and
acceptance in later years,5% Oudendijk has suggested that it was based on a hollow
foundation by Galiani, because: (i) he made a ballistic mistake in assigning too large a
range to contemporaneous guns;®® (ii) it is not definitive whether he founded the limit on
his understanding of the prevalent state practice of the time;%% and (iii) he did not restrict
it exclusively to three miles as there are instances, in favourable circumstances, where the
limit was increased to six miles.5%” Other influential writers such as Georg Friedrich von
Martens gave the equivalent distance of Galiani as ‘three leagues’ — mistaking lieues for

milles.5%8

Writers have advanced pragmatic concerns, however, about the efficacy of the cannon shot

doctrine. Indeed, Fulton noted that for a long time the doctrine was neglected by publicists

59 |dem.

600 Cited idem in the original text as quam e terra illi imperati potest. Fulton (1911) at 556 also cites
Bynkershoek: ‘the dominion of the land ends where the power of arms terminates’.

801 De doveri principi neutrali verso i principi guerregianti e di questo verso i neutrali (1782) at
422, cited in Treves ‘Historical Development of the Law of the Sea’ in Rothwell et al (eds) The
Oxford Handbook on the Law of the Sea (2015) at 5.

602 Referred to by Oudendijk (1970) at 125, as Ferrante Galiani.

808 Fulton (1911) at 563; Oudendijk (1970) at 126, 128, 142; and Rothwell (2015) at 5. See generally
a book review by McDougal ‘The Three-Mile Limit of the Territorial Seas” 7 (October 1973) The
International Lawyer 925 at 926. Azuni also followed Galiani’s reckoning, thus cementing the 3
mile rule before the close of the eighteenth century. Fulton (1911) at 565.

604 See generally Fulton’s (1911) chapter ‘General adoption of the three-mile limit” at 576-603.

805 Qudendijk (1970) at 128. She indicated later (at 143) that in Galiani’s time, guns didn’t control
distances of more than about 1715 metres while three nautical miles amount to 5556 metres.

606 See Oudendijk (1970) at 142 read with 128.

607 |dem at 126.

698 Fulton (1911) at 563; Oudendijk (1970) at 143. He also stated that: a nation may occupy and
extend its dominion beyond that distance and maintain it, if the security of the nation requires it, by
a fleet of armed vessels. (at 564). Fulton (1911) later notes at 595 that “while the majority accepted
Bynkerhoek’s principle of cannon range, comparatively few restricted it to the distance of three
miles and many logically insisted that the extent must necessarily vary with the improvements in
artillery.”
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and statesmen, as it represented much too stringent a limitation of the territorial sea to
receive general assent.5%® Treves argues that it has the drawback of being uncertain and
subject to change in response to changes in weapon technology, and questions whether the
rule was to be applied when real artillery was present on the land or was a consequence of
the mere possibility of such a presence.®® Fulton, while acknowledging the merits of the
doctrine — to transfer in theory all parts of the adjacent coast with dominion — strictly
speaking, it exists where forts or batteries were placed.®* It is trite, without a
comprehensive understanding maritime geography, that coastlines have varying features
and areas, which can, at times, be inaccessible. Therefore, in such circumstances, it would
be impractical to maintain dominion over the territorial sea by means of artillery on the
shore and maintenance through coastguards and naval vessels.®*? The doctrine accordingly
rests on a hypothesis. Oudendijk advanced more pragmatic questions such as which types
of guns are to be taken into account and where were they supposed to be placed (at the
shore or on elevated or projected cliffs or castles?)®3

The next query in this survey is considering the eventual reception and adoption of the
cannon shot and three-mile doctrine — notwithstanding the concerns and limitations noted
above. Oudendijk questioned, however, whether the axiom that the cannon shot rule was
based on general usage, accorded with reality.5' She finds that in the 17" and 18" Century,
state practice of the doctrine was connected either with completely territorial cannon
sections, or with neutrality or safety belts which had a districtual character.®*> Proprietary
zones such as exclusive fishing belts, limited at cannon shot distance, were exceptional.®®
She concludes that 18" Century writers thus generalised and simplified a complicated state

of affairs.57

The adoption of the cannon shot doctrine and three-mile limit was given a comprehensive
survey in Fulton’s treatise.®®® Some of his findings are worth briefly reproducing at this
stage. At the outset, he found that despite the variations in the extent of the limit, the
principle of determining the general boundary of the territorial sea by the range of guns

from the coast, became firmly established in the practice of nations before the end of the

609 Fulton (1911) at 550.

610 Rothwell (2015) at 5.

611 Fulton (1911) at 558.

812 | dem.

613 Qudendijk (1970) at 112.

614 |dem at 136.

615 |dem.

616 |dem.

817 |dem.

618 See, generally, Fulton (1911).
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Eighteenth Century.5!® He recalls the decisions of Lord Stowell at the turn of the 19%"
Century, which introduced the three-mile limit into English jurisprudence.®?® He also
referred to French writer Joseph Latour, who was of the view that a nation is justified in
exercising jurisdiction in the sea, as far as its security or interests render it necessary.®?! In
a book review of Latour’s 1889 treatise, La Mer Territoriale, Moore summarises a key
contention of Latour, that ‘in reality there is no rule open to greater exception and more
likely to be the subject of modification in the future than that by which it is sought to

confine the exercise of jurisdiction to a marine belt of three miles’.522

Having thus presented the contentions of influential writers and jurists in some detail —
principally drawn from the treatises of Azuni, Fulton, and Oudendijk — it is apt to conclude

with Fulton’s summation:

‘It is obvious from the review of the opinions of publicists in the first half of
the last [nineteenth] century that no complete agreement had been reached in
theory or principle respecting the extent of the territorial sea. Many of the
writers held to the opinions expressed by Puffendorf, Wolff and Vattel, which
allowed a more or less wide and vague jurisdiction in the neighbouring sea for
the security of the state; and most of them refer to the cannon-range limit as
the one usually adopted. Few, however, accept the three-mile boundary as an
alternative to the range of guns; most of the authors indeed do not even
mention it, and those who do appear to have been guided in the main by Lord

Stowell’s decisions.’®%

Notwithstanding this uncertainty, Treves notes that a fixed limit for the extent of the
territorial sea was recognised and adopted in the state practice of the Nineteenth and early
Twentieth Centuries.®®* Even into the Twentieth Century, while the three-mile limit was
the most frequently adopted by countries such as the United States, France and the United
Kingdom, other states adopted different limits, such as: four miles for Denmark, Norway
and Sweden; six miles for Spain, Portugal and Italy; and twelve miles for Russia, Venezuela

and Guatemala.t®

619 Fulton (1911) at 576.

620 Fylton (1911) at 577, citing the Twee Gebroeders (1801) 3, C.Rob 336.

621 Fulton (1911) at 595.

622 Moore ‘Review: La mer territoriale au point de vue théorique et practique’ 4 Political Science
Quarterly (December 1889) at 705-705.

623 Fulton (1911) at 603.

624 Rothwell (2015) at 5.

625 |dem.
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From the foregoing detailed survey, it can be confidently concluded that the true extent of
the territorial sea — from the point of universal application — has never been settled in
international law, as demonstrated by the expositions of eminent writers and jurists. Jurists
proposed wide-ranging extents from a hundred miles to the sight of the horizon. While the
cannon shot doctrine and its subsequent delimitation to three miles was much later accepted
in state practice in the Twentieth Century, this survey has highlighted its shortcomings and
lack of universal acceptance among other jurists of the various periods under review. This
uncertainty of the extent of the territorial sea proceeded well into the Twentieth Century,
prior to the codification in UNCLOS.

This sound conclusion supports one of the hypotheses of this thesis set out supra — namely
that which was part of the realm of the high seas in previous centuries is not necessarily in
that realm in the present day and vice versa. As reviewed earlier in this chapter, the
jurisprudence of piracy jure gentium or piracy under the law of nations, has always shown
it to only take place on the high seas — so it is a significant omission that the delimitation
of the territorial sea has not received closer scrutiny in earlier piracy cases and
jurisprudence. The realm of the high seas never had a universally accepted definition, as
was shown from the survey of early writers and cases in American and British
jurisprudence. This is in stark contrast to the rigid regime set out by the UNCLOS regime
— which has clearly defined delimitations of the various realms of the ocean. The concept
of piracy jure gentium as taking place only on the high seas, as distinguished from territorial
seas, finds its origin in jurisprudence as early as the Sixteenth Century, as was shown earlier
in this chapter, and it continues to be an essential element of the definition of piracy. Yet,
it has now been shown that the extent of the territorial sea has never had a universal
application. It is submitted that while in the study of East African piracy the limitations
caused by confining the crime under international law to the high seas was acknowledged,
the doctrines that set out the extent of these distinct realms have not received a close
academic synthesis with piracy jurisprudence. Thus, in demonstrating this large divergence
in principles which delimited the territorial sea and the high sea over the centuries, and
comparing the stagnant element of piracy under international law as occurring only on the
high seas, it can be concluded that there has been a gap in the development of piracy
jurisprudence concerning the element of the high seas. This gap in jurisprudence will be
taken into account in the final chapter of this thesis, when proposals will be made

concerning the UNCLOS piracy definition and its high seas’ element.
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A second leg of the survey is — with the acceptance of the realm of the territorial sea — to
consider the development and genesis of the nature and extent of the sovereignty exercised
over this realm. In simpler terms, the enquiry is to consider the reasons or rationale for a

state exercising sovereignty over the adjacent belt of sea.

5.3.3  The juridical nature of the territorial sea

() Essential nomenclature

Before a comprehensive analysis on the juridical nature of the territorial sea is undertaken,
essential nomenclature needs to be set out and defined in context. This encompasses
concepts of ownership and sovereignty. In defining the term sovereignty, Ferreira-Snyman
commented that its precise meaning is not clearly defined.®?® In Oppenheim’s treatise on
international law, he describes how the term was introduced by the French philosopher
James Bodin (1530-1596) in his work De la République (1577) — as ‘the absolute and
perpetual power within a State’.*?” According to Bodin, such power is the ‘supreme power
within a State without any restriction whatever except the Commandments of God and the
Law of Nature’.6?® Later writers such as Puffendorf contended, however, that although
sovereignty is the supreme power in a State, it is not absolute and may be constitutionally
restricted.®”® Through a review of international law writers, Ferreira-Snyman offers the

following definition:

‘Sovereignty is the most extensive form of jurisdiction under international
law. In general terms, it denotes full and unchangeable power over a piece of

territory and all the persons from time to time therein. 6%

This has developed from the classical understanding of sovereignty which originated in the
Peace of Westphalia in 1648. Shaw comments that the Treaties of Westphalia, taken as a
whole, may be regarded as ‘the first sustained attempt to establish a world order on the

basis of States exercising untrammelled sovereignty over certain territories and

626 Ferreira-Snyman ‘The evolution of state sovereignty: A historical overview’ 12-2 Fundamina
(2006) at 1.

827 |_auterpacht (1955) at 120.

628 | dem.

629 |dem at 121. Lauterpacht (1955) also comments later (at 290) that ‘like independence, territorial
supremacy does not give an unlimited liberty of action. Thus by customary International Law, every
State has a right to demand that its merchantmen may pass through the maritime belt of other States’.
830 Ferreira-Snyman (2006) at 1. She concludes that the traditional understanding of sovereignty was
often conceived as an absolute concept, with the implication that all states are independent with
regard to all other states, and are above the rules of international law (idem at 9).
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subordinated to no earthly authority’.%3! He comments further that this order involved the
recognition of all independent states as having equal rights of sovereign jurisdiction over a
determined territory.%*> Two fundamental principles emerge in this elucidation of
sovereignty as a concept: first, the equality of states is one of the essential elements;%*® and
second, the principle of non-intervention in the internal affairs of States applies.®** Tanaka
points out that the principle of sovereignty seeks to safeguard the interests of coastal
states,%® and comments further that this principle ‘essentially promotes the extension of
national jurisdiction into offshore spaces and supports the territorialisation of the

oceans’.%%

A report of the International Commission on Intervention and State Sovereignty (ICISS)
commented, however, that sovereignty is more than just a functional principle of
international relations, and iterate that ‘for many states and peoples, it is also a recognition
of their equal worth and dignity, a protection of their unique identities and their national

freedom, and an affirmation of their right to shape and determine their own destiny’.%%

The concept of territory also needs to be considered at this point, as it is an essential
element in the sovereignty of a particular society, and is pivotal in this analysis of the
territorial sea. Shaw comments that territory itself is a geographical conception relating to

physical areas of the globe.®® Oppenheim describes it as ‘that defined portion of the surface

831 Shaw Title to Territory in Africa: International Legal Issues (1986) at 2. Ferreira-Snyman (2006)
also comments that this new world order was premised on the absolute sovereignty of its constituent
members (at 9).

632 |dem.

833 Ferreira-Snyman (2006) at 11; Shaw (1986) at 7. See also the 1970 Declaration on Principles of
Internal Law which emphasised that all States enjoy sovereign equality; and Article 3 of the Charter
of the Organisation of African Unity (1963), which emphasised the: (i) sovereign equality of all
member states, and (ii) respect for the sovereignty and territorial integrity of each State for its
inalienable right to independent existence. See, also, article 2(1) of the Charter of the United Nations
(1945).

634 Ferreira-Snyman (2006) at 11; Shaw (1986) at 8 and 10. See Article 2(7) of the Charter of the
United Nations (1945); and article 3 of the Charter of the Organisation of African Unity (1963).

635 Tanaka, The International Law of the Sea 2" ed. (2015) at 18.

636 |dem. Tanaka (2015) also cites (idem, fn 50 and 51) Vattel, who stated that:

‘When a nation takes possession of certain parts of the sea, its takes possession of the
empire over them, as well as of the domain, on the same principle which we advanced
in treating of the land (205). These parts of the sea are within the jurisdiction of the
nation, and a part of its territory: the sovereign commands there; he makes laws, and
may punish those who violate them; in a word, he has the same rights there as on land,
and, in general, every right to which the laws of the state allow him.’

837 “The Responsibility to Protect’ Report of the International Commission on Intervention and State
Sovereignty (2001), clause 1.32. In recognition of this, the Commission refers to Article 2.1 of the
UN Charter’s principle that all states are equally sovereign under international law.

638 Shaw (1986) at 1.
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of the globe which is subjected to the sovereignty of the State’.5*°® He emphasises that its
importance lies in the fact that it is the space within which the state exercises its supreme
authority, and, notably, a general rule applies that no foreign authority has any power within
the boundaries of the home territory.5*° Kelson defines territory as ‘that space within which
a State is authorised by general international law to perform all acts provided by its national
law or ... the space within which according to general international law the organs

determined by a national legal order are authorised to execute this order’.54

Drawing these two concepts of territory and sovereignty together, territorial sovereignty
over the belt of sea described as the territorial sea, could be extrapolated as follows. Shaw
describes it as ‘centred upon the rights and powers coincident upon territory in a
geographical sense’.%42 Shaw further describes territorial sovereignty as having a positive
and negative aspect. The former aspect relates to the exclusive competence of the state with
respect to its own territory,® and the latter relates to the obligation to protect within the
territory the rights of other states — such as their right to integrity and inviolability.5%* In a
similar manner to the comment in the report of the ICISS set out above, Shaw explains that
‘territorial sovereignty is the answer provided by international law as regards the needs for
security, stability, and identity felt by a particular group within a certain area’.®*> He further
explains that it ‘constitutes the method by which a community may enter upon the
international scene and by virtue of sovereign equality of States play a particular role in the

development of the international system’.%4

(i) Diversity of opinions

With these concepts now set out and expounded, the inquiry that follows is to consider
what precisely the nature of this sovereignty is over the territorial sea. It is apt to restate
the comment of Azuni — cited earlier in this chapter — that ‘it cannot be questioned, that the
nation in possession of the shore, is, at the same time, sovereign of the adjacent sea, yet
there is not an unanimity of opinion, much less universal agreement, among nations ...

either as to the nature or extent of this sovereignty’.%4” Oppenheim, writing in the mid

639 |auterpacht (1955) at 451.
640 |dem at 542.

841 Cited in Shaw (1986) at 14.
642 Shaw (1986) at 10.

643 Shaw (1986) at 11.

644 |dem.

645 Shaw (1986) at 16.

646 | dem.

847 Azuni (1806) at 196.
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Twentieth Century, definitively stated that ‘no unanimity exists as to the nature of the

jurisdiction of the littoral States’.%4®

Oppenheim summarises the views of most writers as being that coastal waters would
actually be the state property of the littoral states — with certain limitations such as the right
of innocent passage of foreign commercial vessels through these waters.5° This view
coincides with state practice.® The minority of the writers, according to Oppenheim,
denied the territorial character of the adjacent belt of sea and only conceded to the littoral
state (in the interest of the safety of the coast) inter alia limited powers of control,
jurisdiction and policing — but not sovereignty.®®

In this enquiry, a preliminary question that has been raised by writers related to whether
the ocean — because of its inherent nature and fluidity — was capable of sovereignty or
ownership. In this regard, Oudendijk, after reviewing the writings of Grotius, comments
that:

“The sea is as unsizeable as the air and because of its restlessness it resists all
attempts at possession, like a wild animal does. It can’t be trodden upon, so
there is no potestas standi ac sedendi. Even the navigator doesn’t really stand
on it: he doesn’t hold it, but is held by it and his ship leaves no traces behind.
Consequently, as he doesn’t occupy any part of it, he can’t acquire any

possession or property.”®*2

Fenn, however, highlights an argument to the contrary:

‘Neither the immense size of the sea, nor its nature, is repugnant to jurisdiction

and occupation. As to its size, it is true that the whole ocean cannot be

648 Oppenheim (1955) at 487.

649 | dem.

650 | dem.

651 |dem.

852 Qudendijk (1970) at 19-20. She also cites Grotius’s Defensio (at 24), where the jurist remarked:
‘no part of the sea, no matter how large or small it is or where it is situated, can be exclusive property,
for neither quantity nor situation makes any difference as to the substance, and when the substance
is the same, the law must be the same, especially the law of nations which is universal’. As to
occupation, Grotius is also cited by Fenn (1926) at 165, remarking that ‘occupation can only take
place in a thing which is bounded; the sea is not bounded; therefore occupation cannot take place in
the sea. The sea, of course, not only is not, it cannot be bounded’. Fenn (1926) at 191 also
summarises certain arguments based on this theory: (i) the ocean is always in motion and therefore
is not adapted to private ownership; (ii) boundaries cannot be marked on it, without which there can
hardly be private ownership; and (iii) by reason of its vast extent, it is sufficient for the needs of all
men.
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occupied. But that is only so because no people is strong enough to undertake
the occupation. It does not follow from this that a part of it cannot be occupied.

Therefore there is nothing to prevent it.’®%

Following these contrasting arguments, it is necessary to look into the notion of ownership
or sovereignty over the territorial sea from a more fundamental perspective — i.e. how it is
acquired. Fenn, in his discussion on the distinction between mare liberium and mare
clausum, explains that ownership was accomplished by taking possession of what was
unoccupied.5* He goes on to state that this was accomplished by: (i) express or tacit consent
as the parties agree on terms of ownership which becomes binding on future generations;
and (ii) the vacant land becomes the property of those who seized it by occupation.®®® Fenn
then questions what was done with the sea in terms of ownership and possession. He asks
whether a title to the sea could be acquired by occupation, or, in other words, whether the
sea was susceptible to private ownership, just as and in the same way, that the land is.®%

iii) Dominium and imperium

Therefore, to unpack the nature of the sovereignty exercised over the territorial sea entails
an understanding of ownership, control, authority and possession. This can be achieved
through revisiting the concepts of imperium versus dominium.®®” This distinction is not
apparent from a plain reading of the present UNCLOS provisions which established the
coastal states’ sovereignty over the territorial sea. These provisions of UNCLOS will be

commented on in the chapter 4.

Fenn recounts that when ancient writers say that a certain sea belonged to the Roman
people, ‘they must be understood to refer only to protection and jurisdiction; they
themselves distinguish between the right of protection and that of ownership’.%%® He goes
on to state later, however, that dominion in the sea, even private ownership of the sea, is

sanctioned by Roman law.%*® At its most basic formulation, Oudendijk defines dominium

853 Fenn (1926) at 200. See, also, idem at 192.

854 Fenn (1926) at 187.

855 1dem.

8% |dem at 188.

857 See O’Connell, 1 The International Law of the Sea (1982) at 59, where he states that ‘Until the
middle of the nineteenth century, there was only one theory of the nature of the territorial sea, based
upon the coalescence of imperium and dominium in legal philosophy.’

6% Fenn (1926) at 161.

859 |dem at 190. He also comments at 189 that the ‘Roman people were lords of the sea, just as they
were of their territory.’
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as property and imperium as sovereignty.®® This simple translation, however, is inadequate
and writers have had divergent and contradictory opinions as to its formulation in relation
to the adjacent waters. The natural connection between land territory and the adjacent
coastal waters drew differing views from writers. Fenn refers to the writings of Welwood
and sets out one proposition that: ‘[t]he relation of the land to the adjacent sea is so intimate
that the ruler of the land may not alienate any part of the sea, or any use of it, just as he
may not alienate any part of his kingdom, or a use of it’.®** Therefore, it was contended that
‘it is as necessary that there should be jurisdiction over coastal waters as it is over the
neighbouring territory. This jurisdiction should be exercised by the neighbouring Prince,
so that both the land and the sea may be under a common jurisdiction’.%62 Qudendijk, on
the other hand, refers to German Professor of Law, Franciscus Stypmann (1612-1650). She
remarked that Stypmann:

‘rejects every natural connection between land territory and coastal waters. He
denies that maritime jurisdiction results from occupation of the continent or
that he who has occupied the land has also occupied the adjacent sea. The
status of the sea has nothing to do with the land. Consequently it is by all
means possible to exercise imperium in non-adjacent waters: he who sends a

fleet into a still unoccupied sea acquires dominium there’.56

Fenn provided a detailed review of the works of Johannes Loccenius, who distinguished
the two concepts. According to him dominium in its classic and proper meaning, refers to
property and is permanent because that quality is inherent in its nature.®®* There are
property rights in the sea and those rights are, according to him, permanent, even if the
surface is controlled by an enemy.®®® Fenn states that the whole tenor of Loccenius’s

666 Loccenius’s

exposition suggests the word “sovereignty” to mean dominium.
contemporary, the Genoese writer Petrus Burgus, argued that where the sea is concerned,
the word dominium has no definite meaning.®®” He argues that some people will not see
more in it than jurisdiction and protection — but to others it indicates property, linked with

jurisdiction, although only with regard to coastal waters.®®® Burgus rejects a maritime
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imperium which is devoid of dominium,®® but Loccenius and Stypmann note it in the
converse. Loccenius comments that dominium is acquired by the use of imperium,®”® while
Stypmann comments that jurisdiction, as it is exercised by naval power, creates possession

and occupation and this is the only way to acquire maritime dominium.®™

We turn now to the concept of imperium, which Loccenius describes as the power to give
protection and exercise jurisdiction.®”? According to Loccenius, imperium, as opposed to

the permanency of dominium, is temporary because:

‘(For) an enemy can be more powerful with his fleet, and can be the victor (in
war), or when his fortune changes, he loses (power/imperium), or when peace
is made (power/imperium over the sea) is restored to the previous owner.
Obvious examples of this appear in many places. However, ownership

(dominium), from its very nature is perpetual.’®”®

According to German writer, Johannes Strauch (1612-1680), imperium was maintained by
despatching fleets, establishing maritime officials, exacting naval salutes, levying port

taxes, and enforcing the right of angary.®™

It can be seen from this survey of the works of writers, primarily from the Seventeenth
Century, that the nature of the power over the territorial sea vested in the form of
sovereignty and jurisdiction, is encapsulated by the concept of imperium and ownership
and property rights in the concept of dominium. The concept of sovereignty over the

territorial sea, as set out in UNCLOS presently — does not emphasise or distinguish these

669 Qudendijk (1970) at 73.
670 Fenn (1926) at 207.
671 Qudendijk (1970) at 81.
672 Fenn (1970) at 209 and 211. Prof. John Hilton, erstwhile Head of the Department of Classical
Civilization at the University of KwaZulu-Natal (email communication: 19 March 2016),
commented that imperium was the executive power of a magistrate, such as a Consul.
673 See the treatise of Loccenius in Heineccius (ed.) Scriptorum de iure nautico et maritime
fasciculus: lo. Franc. Stypmanni ius maritimum et nauticum, Reinoldi Kuricke de adsecurationibus
diatriben et lo. Loccenii ius maritimum complexus (1740) at Book |, Chapter 1V (de imperio maris)
(on the command over the sea) at section V (num protection et jurisdiction maris dominium adferat)
(on whether protection and jurisdiction brings about ownership of the sea). The original text of the
quote is:
‘Accedit, quod protectio et iurisdictio, quae etiam temporaria esse postest, a
proprietate maris distinguenda est. Potest item hostis classe potentior, et victor,
imperium maris tenere; sed idem fortuna vertente amittere, vel pace facta priori
domino resistituere. Quod obvia passim exempla docent. Dominium autem ex sua
natura perpetuum est.’
Translated into English by Prof. John Hilton, fn 539 supra.
674 Qudendijk (1970) at 90.
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concepts, and this lacuna presents the problem identified in the hypothesis of this section.
The dichotomy between these concepts raises some useful considerations in affecting an

amendment to the present UNCLOS provisions.

The distinction advanced by Loccenius above is important, because, as cited one paragraph
above, imperium, being the power to give protection and exercise jurisdiction, does not
depend for its use upon the ownership of the area over which it is put into effect.5”> Fenn
comments that it depends solely upon the physical mastery of the area in question.®’
Oudendijk also comments on how imperium and dominium are seemingly independent

concepts. She refers to Burgus, and notes:

‘So the dominus of the sea area can regulate tax and foreign navigation and
fishing as he likes, but it won’t derogate from his property or dominium
superius if he renounces the usufruct or dominium inferius by permitting a

foreigner to fish or navigate.””’

What can be extrapolated from these views is that — notwithstanding the dominium or
ownership over the territorial sea — it is possible to grant a form of imperium or power for
the purposes of protection, without derogating from the rights of the coastal state. This
exercise of a foreign source of power over the territorial sea could occur in situations where
there is an inability of the local power to exercise effective control, resulting in the
intervention of a foreign p