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Abstract:
The efficacy-validity criterion of Kelsen's theory of revolutions can be

impugned in both its theoretical and practical dimensions.

The philosophical foundation of this criterion is contained in the Is-Ought
dichotomy between which there exists, according to Kelsen, an "unbridgeable
gulf”. The questionable nature of this premise is borne out by empirical
examination in showing that there exists a necessary and substantial
connection between the Is of socio-political and factual reality and the
Ought of normative ideality, which far exceeds the minimum of effectiveness

which Kelsen is prepared to concede as forming the content of the Ought.

This becomes more apparent when a specific examination of this dichotomy is
undertaken in relation to the efficacy-validity criterion, a special case of
Is-Ought. Firstly, in its theoretical dimensions, it is clear that there
exists a necessary and conditional relation between the efficacy of a
single, individual norm and its validity. Secondly, and more significantly,
there also exists a substantial connection between the efficacy
(sociological sphere) and the validity (normative sphere) of the legal order

as a whole.

This is borne out by an examination of the pivotal Grundnorm conception
which Kelsen postulates as forming the ultimate, presupposed “Ought”
validating a given legal order. Even from a theoretical perspective, it is
clear that this conception is predicated on more than just the minimum of
effectiveness which Kelsen concedes for it. In actual fact, this fundamental
norm, which validates the legal order, is a product of the very “impurities”
of sociology, politics, morality, justice, history, ideology etc. which
Kelsen is so vehement in delimiting from the purview of his Pure Theory of

Law.



The examination of this conception in its practical applications in dynamic
revolutionary situations further underscores this point and, at the same
time, exposes its limitations. This can be perceived in the fact that

since the destruction of the Grundnorm of the old legal order need not be
done contemporaneously with the positing of a new Grundnorm, Kelsen's
revolution theory admits of the possibility of there being a hiatus in

the legal system. More significantly, the shortcomings of the Grundnorm
conception highlight the deficiencies and inadequacies that inhere in
Kelsen’s efficacy-validity criterion with which the Grundnorm is in-
extricably interlinked. As a result, and in order to reflect more adequately
the underlying politico-sociological realities of revolutionary situations,
additional and more flexible criteria are suggested in order to supplement
the inadequacy of, or, alternatively, to limit the socially undesirable
consequences of the employment of efficacy-validity in vacuo. In so doing,
the necessary overlap between efficacy and validity in its practical

dimensions is further underscored.

It is especially in the critical evaluation of the relevant revolution cases
that the practical inadequacies and uncompromising rigours of the judicial
employment of this criterion are demonstréted. It is also noteworthy that
the judges in certain revolution cases should have departed so

markedly from the strict Kelsenism reflected in this criterion, by the
employment of additional limiting principles. It is clear that while
efficacy remains probably the dominant test of legality, its adoption as

a blanket test of legality cannot be sustained.

This holds equally true within the sphere of the international legal order.
Although this criterion may be readily reconcilable with the traditional

critéria of statehood (all of which are based on effectiveness) this is



no longer the case in modern state practice where further limiting and,

at times, contradictory principles have been evolved to serve as criteria

of legality.
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Preface

The central aim of this study is to examine the controversy-prone
efficacy-validity criterion of Kelsen's theory of revolutions in both its

theoretical and practical significations.

In the opening Chapter, thé all-important Is-Ought dichotomy will be
examined, since it underlies not only the Pure Theory of Law as a whole, but
also all special sub-categories which have been evolved therefrom. In this
Chapter, then, these sub-categories will be considered strictly from a
philosophico-theoretical perspective in order to provide, at the outset, a
conceptual grasp of the subject-matter of the study. Amongst these
sub-categories, it is the efficacy-validity criterion which will be

singled out for sustained critical evaluation.

This criterion will, in the first instance, be evaluated from an essentially
theoretical vantage point, which will form the subject-matter of Chapter
Two. In the course of this evaluation, the often inextricable intertwine
which exists between this criterion and Kelsen's Grundnorm (basic norm)
conception, will be broached. This, however, will be done only to the
extent that it advances a theoretical understanding of this criterion

per se.

Due to the centrality of Kelsen's Grundnorm conception in his Pure Theory of
Law and, more importantly, because of the symbiotic relationship which may
be said to exist between this conception and the crucial efficacy-validity
criterion, this conception will be critically evaluated in the third Chapter
of this study. This will be done from a theoretical standpoint, thus paving

the way for a consideration of its practical significance, (or lack of
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it) to be dealt with in the Fourth Chapter. Chapter Three, however, will
concentrate on the Grundnorm at rest by highlighting the uncertainties,
ambiguities and intricacies, both legal and meta-legal, which surround it

and have have imbued it with such a mystical aurs.

Chapter Four, on the other hand, will concentrate on the more significant
problems (for the purpose of the present study) of the Grundnorm in change
by accentuating the practical difficulties and implications connected

with the Grundnorm idea in dynamic revélutionary situations. 1In so doing,
the practical shortcomings, as well as the vagueness and crudity of the
efficacy-validity criterion in revolutionary conditions, will be

emphasized. At the same time, supplementary and limiting principles will be
advanced in ar effort to resolve the difficulties that arise from the

employment of this criterion in practice.

An in-depth examination of the selected revolution cases in the light of
this criterion will form the subject-matter of Chapters Five and Six .
While Chapter Five will concentrate on those revolution cases decided in
countries which had already been sovereign independent states by the

time the respective revolutions occurred, Chapter Six will consider the
relatively complex and intricate issues arising in the Rhodesian revolution
cases at a time when the status of Rhodesia in international law had become

a hotly disputed issue.

Finally, Chapter Seven of this study will focus on international law
issues in toto to the extent that they impinge on Kelsen’s theory of
revolutions. Firstly, this will involve an examination of the traditional

criteria of statehood and the efficacy principle upon which they are based.
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Secondly, and more significantly, the efficacy-validity criterion will
be considered in the light of the more important and controversial
criteria of legality in modern state practice as well as the extent to which
these newer criteria depart from it. As in the previous Chapters, Kelsen's
international law doctrine will be analysed with especial regard to the

revolution cases.



1
CHAPTER !

——,

INTRODUCT I0K

For Kelseﬁ the I;EOtht dichotomy lies at the foundation of his entire systen. A cornerstone of his highly
controversia? Pure Theory of Law is that the Ought expresses a kind of relationship which is othermise not evident
in the entire realm of natur;'(the I8). Central to this dualism is to be found the rigid demarcation between the
categories of cognition, of the Is (Sein) and the Ought gggllggi as well as the consequent separation of all other
b

disciplines, that is, politics, ethics, morality, sociology, ideology, history etc (hemce the "purity” of the

theory).

1. (1881 - 1873) For a rather comprehensive biographical expose of Relsen and his numerous norks, see René
Narcic: Bans Kelsen, Leben und Werk, Pranz-Deuticke Verlag, Nien (1969).

2. It will be shown in the course of subsequent Chapters that the argument that there exists an “unbridgeable
gulf™ between the Is and the Ought cammot be sustained on eepirical verification. This will be done with
especial reference to the validity - efficacy criterion as applied within revolutionary situations - see
further Chapters 3, 4. In this regard, see too Arnold Brecht:*The Myth of Is - Ought" in 55 Harv L Rev
(1341) 811 - B31 esp at B24 - 831 where it is argued that the alleged eternal and unbridgeable gulf between

"Is" and "Qught"is but a arth. See too Windelband; "Normen and Naturgesetze™ in 2 Windelband Prglgdien (5th ed
1915); see too H Eelsen; Uber Grenzen zwischen juristischer und seziologischer Methode. (1911) 6: The contrast

between Is and Qught is formal and logical as long as one keeps within the limits of formal and logical

considerations. The road leads from ome to the other, the 2 worlds confronting each other are separated by an

urbridgeable gulf. Logically, the question as to the “shy" of some particular “Ought” can only lead to some

other Qught, time and time again, just as the question as to the vhy of some particular “Is" cap only receive

as an answer another "Is® time and time again”.

3. The following works in English on the Pure Theory may, inter alia, be consulted. Erich Yoegelin: "Kelsen’s
Pure Theory of Law™ in Pol Sc @ 52 (1927) 268 - 276; Hersch Lauterpacht:"Kelsen’ i " in
Hodern Theories of Law Oxford (1933) 105 - 39; Charles B Filson; "The Basis of Kelsen's Theory of Lzs" in

Politica (1934) 54 - 82; Henry Janzen in "Kelsen's Theory of Law" in As Pol Sc Rev 31 (1937) 205 - 226; Isaac

Husik; “The Legal Philosophy of Hans Relsen” in the Jourmal of Social Philosophy (1938) 297 - 324. s
regards Hans Kelsen himself, see “The Pure Theory of Law” in LR (1934) 474 - 98 and 203 (1935)517 - 35.

{transl by A Wedberg) (1945); and The Pure Theory of Law (tramsl by ¥ Knight)

(1967).
4. Immanvel Kant: Eritik der reiren Vernunft, leipzig, (1926) 479.

5 Jora more recent evaluation of the Is - Ought dichotomy, see Ota Heinberger:':ls and Ought’ reconsidered” in
Arc@iv fur Rechts - und Sozialphilosophie Vol 70 (1984) 454-474. See 100 J Kuhne; "Norm upd Wirklichkeii”
Schonherr collection, 427 -37.

6. See Chapter 3 for an attempted refutation of the “purity” postulate. See B W K Dias: Jurisprudence 5th ed
Butterworths, London (1985). One of the central arguments of this work is that Kelsen's “pure” theory is in

fact permeated mith the very “impurities” he so vehemently seeks to exclude viz, ideology, sociology, politics

ete.



Nore important, however, is the crucial efficacy-validit; criterion, a sub-category or, in Kelsen’s words, "a
special case” of the all-embracing Is-Ought dichoton?. Bowever, before embarking on a critical evaluation of this
pivotal sub- category, it is essential to place this criterion in its proper philosophical and contextual
framevork, at the base of which is found the already-mentioned Is-Ought dualism. This opening Chapter, then, is
intended to provide no more than a conceptual grasp of this controversy-prone sub-category with especial reference

1o an evaluation of its philosophical underpinnings.

The Is-Ought Dichotomy and underlying Philosophical Considerations:

Kelser begins in his first chief worf?with this Kantiaghdistinction between Is and Qught. It is significant to note
that this distinction has remained fundamental in his thought, not only in regard to his gemeral theory of law but

also in regard to his theory of the State. It must be stressed, however, that he does not follow Kant blindly, but
deviates from bim at certain decisive points. Thus, he carries the Kantian dualism a stage further by making of the
Is and Ought, a formal- logical insoluble antagonisa which results in an inevitable division of the science?. Just

as the object of research is the Is of actual events - that is,reality, or an ethical, legal, aesthetic

1. The epsuing Chapters of this wbrk provide an elaborate exaeination of this crucial criterion ir its various
applications, practical and theoretical. For their theoretical significance, see Chapters 2 and 3. For the
practical significance see Ch's 4, 5, 6, T.

2. This may be encapsulated in the following proposition: The morm is an "Ought™ but the act of will is an "Is’
Pure Theory of Law,{1367) at 5.See further D Lloyd:Iniroduction to Jurisprudence 5th ed by Lloyd and Freeman
(1985).

3. Hauptprobleme der Staatsrechtslehre Tubingen, (1911)

4. Philosophically, it would seem, Kelsen is regarded as a neo-Kantian, but in his distinction between Is and
Ought, he is a descendent of Hume. See R ¥ ¥ Dias: Jurisprudence 5th ed, Ch 16; Sed contra I Sterart: "The Basic
Norz as Fiction” Jur Rev (1980) 189 - 224,

5. W Ebenstein: The Pure Theory of Law University of Wisconsin Press, Madison (1945) Ch 1.
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or other Ought - that is, an ideality - so our knowledge divides itself into two fundamentally distinct groups, or

!
realss which no path unites. The sciences, in turn, are divided into causal and mormative sciences,

It is important for an understanding of the philosophical basis of the Pure Theory of Law to grasp the fact that the
distinction it makes between the Is and the Ought coincides with the distinction between fact and noréﬂ reality and
value, matter and mind, nature and purposg. Reality or nature, in the widest meaning of these terms, is the same as
‘the causally regulated Is, just as mind or value are the same as the Oughit While the former is expressed in causal
or natural laws, the latter is expressed in norms. In describing as norsative those sciences shich have an Qught as
their subject-matter such as ethics, grammar and jurisprudence, Kelsen lays himself mide open to the charge of

5
natural law tendencies.

In an attempt to escape this, Relsen stresses as stromgly as possible the fact that the normative sciemces meed not
create noras but simply know them “for science is never prescriptive, creative will but descriptive, perceptive

b
intellectuality.” Thus, for Kelsen, the term "normative" means, not setting up the norm but knowing the nora.

1. See B Kelsen: “Die Rechtswissenschaft als Norm - oder als Kulturmissenschaft" in Scheollers dahrbuch, (1916) at
95 - 163; Der Soziolozische und der juristische Staatsbegriff, Tabingen, (1928) 75 - 81; HBauptprobleme
Tubingen, (1§11), 3 - 33; Reine BRechtslehre Viemna, (1934) 19 - 37.

2. This distinctior is of especial relevance in the practical context of revolutionary situations where the law -
power dualise stands on an equal footing with the validity-efficacy criterion. See Ch's 4,5.6 for
elaboration on tkis point.

3. (used here in a strictly objective semse). Cf W Ebenstein: The Pure Theory of Law Univ of Wisconsin Press,
Nadison (1945) Ch 1

4. Ibid.

8. Cf Ch 3 where it is argued that key concepts in Xelsen's "Pure” Theory are, in fact, tainted with natural law
tendencies, especially the concepts “Grundmorm™ (basic nora) and "Effectivemess”. It is argued that these are
invariably products of underlying socio-political realities.

6. B Kelsen : Die Rechtswissenschaft als Norm oder als Rulturwissenschaft (1918) at 97.




§
It would appear, then, that as a normative science, legal science is not concerned with the actual world of events,

the Is, therefore it is not an explicative discipline{ Froe a positive point of view, it has for its subject matter
noras i.e. actual legal materials from which it must deduce its specific legal concepts? It is, in Kelsen's vier at
least, no reflection on law as a science of norms, a science of the Ought to admit that "from a certain standpoint
there exist certain relationships between the Is and the Ought% felsen is adamant, therefore, that from a
forsal-logical point of view, the two worlds of Is and Ought stand separated by an unbridgeable gulf

[ _
(“unuberbruckbare Eluft"). The search for the sanction of any particular Ought can lead logically only to another

Ought, just as the sanction of an Is can be found only in another Is.

However, it is true that a material, historical, or psychological point of view often shows that the content of an

5
Ought is also the content of some specific Is, i.e. that something which actually is has normative validity. But,

1. W Ebenstein: The Pure Theorv of [aw Univ of Wisconsin Press, Nadison (1845) Ch !

2. Morris R Coben in Law and the social order N ¥, (1923} writes at 240 : “Legal science is mormative in the
sense that it deals with norms. Legal rules are mormative in that they comtain imperatives or orders
regulating what men should do”. John Dickinson also inveighs againsi the temdency to confuse “legal with
factual considerations™. See his "A workimg Theory of Sovereigmiy® ir the Pol Sc § {1928) 43; Rdward Jeaks,
too, sees clearly, though perhaps not always sufficiently, the distinctior betweer legal and natural science:
“We may at once disclaie for jurisprudence any direct concern with those non-husan contents of the universe,
vhether the laws which govern those non-human contenis are merely explaratory or also causal... Those natural
or physical lams are not the work of the Jurist, nor is be, as a jurist, interested in them, except im so far
as they may throw light on his probler”.

§.  Hauptproblese {1911) at 8; Cf ¥ P Vorster; “Kelsen” in oderne Politieke Teorie {ed by A N Faure and D J
Kriek). See too & Brecht: "The Myth of Is and Qught™ in Harv L Rev 55 (1941) 811 et seq.

i, 1Ibid.See too R Stramzinger: “Der Begriff der Nore bei Bams Kelser™ in Archiv Pur Bechts- und
Sozialphilosophie 63 (1977) at 389 - 412

5. In this regard, see R ¥ ¥ Dias; Jurisprudence Ch 16, who bears out this point by showing that the crucial
Grundnore concept of Kelsen, as an Qught - proposition, demands a “minimue of effectiveness” as Kelsen himself
acknowledges. To that extent, Kelsen admits a conditional relationship between the Grundnorm and natural
reality, between Is and Ought. GSee further Ch 2 Sed contra J ¥ Harris: “When and Why does the Grundnore
change?” in CLJ (1968) 103 - 33
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according to Kelsen, we are not dealing here with the "Is” in the formal-logical sense, but rather a “special case

]
of the Is". By virtue of this "normative force of the factual” (“Normative Kraft des Faktischen"), actual processes

are explained, certain acts are shown to correspond to a nors, to an Ought, and the process of applying the norm to
its addressees and their psychological acts of will as they submit themselves to the norn, are, to be sure, rendered

2
comprehensible. But only the content of the norm is thereby considered, not the Ought as a formal category.

felsen notes a further misunderstanding of the formal nature of the Qught deriving from customary speech, which uses
the Ought as an incomplete category of thought - as an Ought, that is, which requires some kind of tramslation imto
reality i.e. as an Ought-to-bé% The Ought of logic is realized in right thinking, that of ethics, in right acting
and that of law, too, in the sphere of causally determined buman behaviour. Thus, to every system of norms, as its B
continuation and completion to the ideal Ought of logic, ethics and law, there is attributed a correspending actual

u
content, a piece of natural reality.

Borever, it is suggested that this indiscriminate confusion between mormative ideality and causally determined
reality cannot, without more, be accepted. It has been contended in this regard that the ideal systems of logic,

5
ethics, or law neither require, nor are capable of a tramslatior imto the sphere of the Is. Thus, if we speak of a

“realization” meaning thereby certain events in the sphere of causally determined mature, ome must be careful not to

1. Adapted from the German jurist Georg Jellinek, quoted by B R Hablo in his Art: "The Privy Council and the
Gentle Revolution™ in SALJ vol 86, (1969) at 419 - 39.

2. W Ebenstein: The Pure Theory of Law Univ of Wisconsin Press, Madison (1945) at § - 9.

3. COf & Ehrenzveig: Psycho-Analytic Jurisprudemce Oceana Publications, Dobbs Ferry N Y {1871}, who speaks of
Eelser’s Grunduorm concept as a*meta-Ought™ and of his admission of the natural law "minimum of effectiveness”
as a "meta-Is”.

4. See Ch 2, where the "conditional” relationship between the “Is* and "Ought” is emphasized.

9. Ebenstein op cit 8 - 9.
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confuse those factual events, which can exist only as the content of judgments of fact, with the ideal systeas of

logic, ethics and law. For such a distinction would, in Kelsen’s words, go to the extreme of “completely abolishing

'
the distinction betreen Is and Qught, betreen value and realify”.

Although Kelsen lays the greatest emphasis on the logical isolation of the spheres of ideality (Qught) and reality
(Is) it is significant to note that he nevertheless admits that they are “"somehow or other® comparable as to
contené& The nore that the rich shall help the poor or that a thief shall be punished, although its validit? can in
1o way be derived from the fact of causally determined human behaviour, canm yet be compared to that behaviour in
terms of content. Thus it is possible to say that the content of the Is does or does not coincide with that of the
Qught. Furthermore, despite the formal-logical gulf which separates the spheres of value and reality, ome is almost )
inclined to believ;*that the different value systems would have no meaning at all if the reality were not
constructed so as to correspond to their contents. However, it is crucial that this contentual parallelise between
the two logically divided spheres of knowledge should not lead us to forget that when we speak of "realizing” the
nore or value, we do not imply that the value can act as the cause of the (valuable) reality, for an Ought, a nors,

, e . S
a value can be neither cause nor effect, since it stands outside causality.

The action which conforms to the nore as to content is caused, therefore, not by the norm, which can be the cause of
nothing, but by the thinking, feeling, willing of the nore, by an actual, psychical experiemce. The faci, the

natural fact that the norm can be conceived or experienced can very well have as its effect action which conforms to

1. See § KelsensDer juristische und Soziologishe Staatsbegriff (1928) at 79.

2. Ibid.

3. Por a rather exhaustive discussion of this concept, see Ch 2. See too J ¥ Harris: Laws and legal Sciemce - An
Inquiry into the concepts, legal rule and legal systes Clarendon Press Oxford, (1879)

4. W Ebenstein: The Pure of Theory of Law, Univ of Wiscomsin Press, Madison (1945) at 10

5. Ibid.
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the norm. What is thereby realized is not the ideal Ought of the morm but the real, physical, and psychical willing

{
of the norm which thereby becomes the motive for the action which conforms to the norm.

Kelsen holds this strict separation of Ought and Is to be especially important in view of the different method

pursued by Stammler. For Stammlerﬁ the decisive methodological principle in dividing the sciences into social and

natural sciences is the distinction between causaliiy and teleology. In the first case, we take human behaviour ag

a natural event, and seek simply to view it as a link in the chain of cause and effect. In the second case, we

think of our behaviour not solely as the result of a natural causality, but as depending on our own comtribution.

Thus, as long as one envisages future events from the standpoint of causality, teleclogical considerations can have
3

no place.

t
Nonetheless, Kelsen sees no "indissoluble imner contradiction™ between teleology and causality, for the comception

of purpose necessarily involves the comception of causality. It is difficult to see any real distinction between
saying that a given action will be causally effected and saying that it will be effected by me. To be effected can
thus only mean to produce an effect and o produce an effect otherwise than by a cause seems inpéssibls. The
acceptance of purposes implies that we already know of the existence of a causal nexus and are prepared to use it.

On the lines of the foregoing, then, the motion of purpose involves the notion of causality. For Relser, this means

1. W Ebenstein: The Pure Theory of Law Univ of Wiscomsin Press, Madisor (1945) at 9 - 10 See too B W N Dias:
Jurisprudence 5th ed Ch 16.

2. B Stammler: Wirtschaft und Becht Berlin, (1896) 338

3. [Bbenstein op cit § - 10
4. Stammler, op cit 338 et seq.

5. Ebenstein op cit 10
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that the teleological viewpoint (means and ends) and the causal viewpoint (cause and effect) are pot two different

gays of relating the elements of that knowledge, which we have to make into a unified whole, rather, they are the

' 2
sape relationship only seen from different points of view. Although causality and teleology are not idemtical, they
do have a2 further affinity in that they both aim to explain events; they are, therefore, explicative, as distinmct

from noreative modes of inquiry.

It is necessary here that one other possibility of misunderstanding should be clarified as well. According to
elsen, the explicative function of the notion of purpose is bound up with Stammler’s view of purpose as the
representation of a future result. From this view of purpose as a real process ome must rigidly exclude the
objective notion of purpose or value for shich the Ought is the logical expression. The distinction between Is and )
Qught, therefore, can be said to correspond to that of nature and purpose. For imstance, to say that the purpose of
the heart’s activity is to provide blood for the body obviously does not mean that the heart ought to provide the
body with blood, but simply that it does do so. HNo norm is set up bere which postulates the provision of blood for

3
the body by means of the heart’s activity, but only a matural law, that is, a causal relatiomship.

7

1. W Bbenstein: The Pure Theory of Law Univ of Wisconsin Press, Madison (1945) at 1l

2. Cf the central notioms of validity - efficacy. Although they are not identical, they are not entirely distinct
either; there exists a “mecessary connection” between them, the relationship between them being of a
"conditional” nature.

3. It is unfortunate that Kelsen does not discuss the question whether the acceptance of such a divine norm maight
be conceivable and significant for the religious person. For this notion of purpose in the realm of mature
does indeed seem to be of religious origin, its retention in our speech is, so to speak “a teleological
see B Pound: "A comparison of Ideals of Law” Barv L Rev 47 (1933-4) 1; Perhaps one of the best expositions of
the philosophy of the Pure Theory of Law can be found in the writings of Framtisek Weyr, see bis "Bechts
Philosophie und Rechtswissenschaft” in Ieitschrift fur offemtliches Recht 2 (1921) 671 - 82.
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felsen, then, holds fast to the strict Kantian distinction between Is and Ought, dividing the sciences into causal

and normative. He supplements Kant, however, in that he sets up alongside the epistemology which Kant gave to

I
natural science, a normative espistemology.

In true Kantian manner, the Pure Theory of Law regulates both end and method of cognition according to the
principles of critical philosophy. In particular, it transfers the Kantian view of the relation between nature and
the science of nature to the consideration of law and the science of lan. Just as in the case of nature, the
confused manifold of sense impressions acquires the status of cogritive objects only by virtue of our imposing on it
a significant unity, of our “making out of the chaos of consciousness a cosmos?; 5o also the Pure Theory of Law
construes the relation between law and the science of law. The fact that there is something called legal sciemce or
legal knowledge means only that there exists the tendemcy to comsider ihe chiect law, which is composed of a

3
sultitude of legal elements as a unity or system, a cosmos out of chaos.

The relativist attitude of Kelser, who in much of his work consciously regards himself as Jellinek's continnator,
nay be glimpsed as early as the Hauptprobleme: “A demand for the reason of any concrete Ought can logically lead

4
only to another Ought, just as the reason for an Is, any fact of existence, can only be another Is”. The parailel

L R ¥ ¥ Dias: Jurisprudence 5th ed Ch 16. In Kant's Critigue of Practical Reason, mormative meant postuiating,
setting up or creating norss, in the Pure Theory of Law the concept of nmormative science is confined to the
activity of knowing norms. This guarantees the scientific character of the discipline. See forther, |
Stesart: The Basic Norm as Fiction'im Jur Rev (1980) 199 - 224.

2. See Ernst Cassirer: Das Erkenntmisproblem in der Philosophie at 667

3. B Relsen in Veroffentlichunsen der Vereinizunz der deutschen Staatslehrer 4 (1928) 174. The most extensive
exposition which Eelsen gives of the relation of law to legal science appears in his essay "Rechtswissen- und
Recht” in Zeitschrift fiir offentliches Becht 3 (1922-3) 103 - 235. See too Ermst Cassirer’s classic Work
substance and Function London, (1923) and Siegfried Marck Substanz- und Funktionsbegriff in der
Rechtsphilosophie Tubimgen, (1925) 1.

4. B Eelsen : Hauptprobleme (1811) at 8 and Pure Theory of Law (1967) 211 et seqsDias op cit Ch 16; for a §
African view, see D van der Merwe: "Hans Kelsen- Legal Positivism's Supreme Champion™ 5 - 6 or A B
Edwards: The Legal Nature of International Law - An Historico-Critical Analysis of Legal Positivist Thinking
unpublished LLD thesis, Cape Town (1984)
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there is conclusive. In both cases, the form of the demand, the form of the question is transcendent, pointing

beyond the science itself to the sphere of wmetaphysics. Thus, normative propositions find themselves
bierarchically arranged independently of further, higher, norzative proposition;. If the regress is not to go
on to infinity, there must be ome such proposition, the last-in the series, which can act as a basis for
others, but which itself needs mo foundatio;f "Por this reason, the final mormetive propositions are ..

axiomatic, capable not of cognition but oaly of recognition”, as Radbruch succinetly formulates it.

It is clear, then, that in the Pure Theory of Law, as seen above, the concepts "nature®, “reality" and *Is" are
employed in a single, unitary semse, just as their logical contradictories - "mind", “value” and Ought - are
interchangeable. To the philosophically uncritical view it might appear that no system of norss including the
lav is 8 fit object for scientific investigation, since anything which, like the Ought in the Pure Theory of

Law, can be brought into a direct oppositior to existential reality, is mon-eristent, is mothing.

If, bowever, following critical tramscendentalise, one looks at reality, existence, not in its unknowable,
intrinsic nature, but as determined by the causz! las (Is), that is, reduced tc Kantian thought relationships,

then it is no longer possible o refer to the morw as fictional in character, as nmon-existent. PRor the nore

1. See D Lioyd: Introduction to Jurisprudence (1988) 330 et seq; E Kelsen ir his article: " _Hhst is the
" Israel L Bev 1 (1966) 1 - 7; Cf Julius Btone: "

Bumlham.ai.hu Irstery apd Mvstioue in the Basic Hors"
in NLR vol 26 (1863) 34 - 50; John Finch, Introduction to Legal Theory Srd ed Sweet and Maxwell London 187§
Ch5 87 - 120; ¥ P Vorster; ‘“Helsez” (Ch 21) in Die Moderne Politieke Teorie (ed A M Faure amd D J Iriek)

427 - 455, W Xelsen: "Qn the Basis of Legal Vajiditv" Am Jnl of Jurisprudence 26 (1981) 178 - 189.

2. This iz the so-called Grundnorm (basic norm) also called by Kelsen the *Orsprungsmorz’ {origin-norm) und
*Verfassung im rechislogischen Sinne” (constitution in the legal-logical sense). For a critical evaluation of
this concept in its relation to the validity-efficacy criterion on the one hand and 23 a self-constituted
Juristic postulate on the other hand see Ch's 2 and 3 respectively.

3. Gustav Badbruch:Rechisphilosorhie 8.

4, This argument is possible too froz the monistic standpoint, as Adolf Menzel shows: ‘Nhatever does mot

belozg to the world of the "Is" is nom-existent, is nothing’, see Kelsens _Allgepeine Staatslehre yrd
Soziclogiein Jahrbuch fur Scziclogie vol 2 (1821).
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does ‘exist" as ac object of sclemtific inquiry, though certainly mot in the semse of the physical sciences.

In the normative sphere, then, as mentioned above, existence connotes the validity of the norg. Just as in the
world of nature, the concept of existence has its logical contradictory in that of non-existemce, so in the
world of norms, the concept of validity has its counterpart of invalidity. In both cases, science asks Why, but
in the foraer, the answer is a Causz, in the latter, a Lex, a nors. This parallel - reality, normativity:
causality, validity - brings out clearly the anti-substantialisn in the Pure Theory of Law. In the first case,
the concept of nature is reduced from a concept of substance to a schema of order, to & thought relationship

in the second, the concept of normativity is taken out of itz traditional frame of absolutisé%

Pron this reasoning it follors that reality can appear as directly contradictory to mormativity only if it be
understood as natural or physical reality. Thus, to use it in its widest sense as covering aﬁsolutely
everyihing that is given would mean that law, too, as an object of knowledge, must be regarded as & reality.
As Relsen himself pute it: “One could then speak of the reality of the Oughfe. Bowever, ever under this wide
peaning of the ters, the Pure Theory of Law retairs the contrast between Is and Ought for the reality of the
law is different frox the reality of nature. Moreover, since there is grave danger of confusion on the part of
the philosophically umcritical, naive thinker, the Pure Theory of Law lays much stress, even on mere “didactic"
grounds, on the strict terzizelogr of porzativity. Brom the point of view of scientific method, therefore, the
Ought takes on a function of the first rank. In Relsen’s words, ‘it marks off its territory against the

L
encroachments of natural reality, it promotes “purity”’. According to Kelsen, it performs this function in tro

ways:
1. Cf®Weyr: Lafheoris vormstive 14. See too B Kelser: * (n_the basis of legal validitv" Ae Jnl of
Jurisprudence 26 (1961) 178 - 189; Denis § K Ong: *Der Begriff der Horw bel Hane Felsen® in Osterreichische

Juristenzeitung 32 (1877) 169 - 172. See further Ch 2.
2. W Bbepsteir: he Pure Theory of lay (1945) 44 - 5. _

3. E Relser in Juristischer upd soz

4, H Ielser:
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Pirst, 1t sefeguards the proper character of the logical sphere against psychology; zecondly, it safeguards

!
that of the legal mphere against sociology, peychology and biology.

To take the second and more important demarcation first, it must be made clear at the outset that for the Pure
Theory of law, the world of reality and mature embrace physical and pspchical, individual and sociological
phenomens; common to them all is the category of causality. This concept of nature also includes the category
of purpose, 2ot purpose considered as the objectively valid nors, but purpose in Stammler’s sense, which, as
mentioned earlier, is merely a teleological form of causal relationshiﬁ% Some theoriste stress this concept of

nature very strongly "since it makes eociology and psychology into natural sciences”

It is also important, at this stage, to meke preliminary remerks about, and stress the significant relationship
vhich exists between the norm, space and time. It is true that the morm as such, contrasted with the pind
which posits it, is an intellectual content outside space and time, that its essence comsizts in its validity,
not in any fors of matural science. But since the norm and its content refer to actual humsn behaviour, time

and space, which are modes of that bebaviour, must figure in the content. This "must” is mot & matural lsw

1. One of the foremost of Swiss jurisprudes Walther Burckbardt, bas sritten in the same veip in Kethode gnd
Srater dec Rechtalurich, (1036) 43: "4s s normetive zcience, jurispradence is to be
distinguished from biology, psychology and sociology”. See further B Xelsen; The Pure Theory of Law* in LAR
1 (1834) at 474 - 488; 1 Schambeck: * Mgglichkeiten umg Grerzer ¢ ;
Blatter vol 108 (1964) 126 - 134,

2. ¥ Bbenstein: The Pure Theory of Las, Univ of Wisconsin Press, Madison (1945) at 44 - 5.

. lelsen’s conception of life, too, is linked up with this causality of nature. Life is "a piece of
causally regulated nature and therefore, subject-mstter of biclegy and psvchology; it is eomething wholly
different from the timeless, spaceless, normetively regulated mind, which is a structure of pezning and
significance.® H Kelsen; Der Staat als Integration Viemna (1830) 23.

This demarcation of law and nature steas from Busserl's peculiarly rigid, idealistic dualism of poesis and
noens, of natural act and meaning, of psychical process and mental content - a duzlism which is the product of

the phenomerclogical philosophy expounded in his Logisehe Uptersuchungen. (1923)
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(Naturrecht) compelling the legislator to define in every nors the spatio-temporal limits of {ts validity. It
sinply means that the phrase " a morm 1is valid” implies that it is valid for some gpace-time or other, finite

\
or infinite, since it refers to processes which are zpatio-temporally conditioned.

Relsen himself puts it thus:
"If we denied the morm a space- time content, if we denied that the norm mas valid sometime and
somevhere, 1n the sense that it established normative relations between spatio-temporal events, that
is, "declared” 1if bere and now, something has occurred, then there and then something else shall

. 2
oceur, this would mean that the norm was never, nowhere valid, that is, not valid at all®,

Bence, the spatio-temporal sphere of validity of e nors is nothing else than its relation to the space and time
vhich condition.the behaviour it has to regulate. Thus, the morm (Jught) can refer only to & particular time
and space, that is, it can be valid only for processez which have their existence in a particular time ang
apacé? Without such spatio-temporal limitation of iis validity, “there would be the implication that a legal
order, in all ite parts, claimed urlimited spatio-temporsl validity&t This would not mean that such a validity

I3
is spaceless and timeless, it would mean only that its validity is restricted to mo particular time and space.

It should be brisfly ncted here toc that the extent of 2 morz's validity car be limited, not only as regards
space and time, but also in other ways. Many ncrms regulate only certain subject-zatters, many relate only to

persons, but in every case, the character of the nore as an intellectual content repaing unaffected, Thus, the

1. Cf BWUM Dias: Jurisprudence 5th ed Ch 16; § Eelses: " On the Baeis of Legal Validity" in Am Jnl of
Jurisprudence vol 26, (1981) 178 - 189 (transl by § Paulson). For an elsboration of this point, see Ch'e 2,3,
Dias,too, speaks of the “texporal and spatial spheres of validity of a nore". op it Ch 16

2. B Relsen:hllgegeine Staatslehre (1825 at 137
3. W Rbensteln: Ihe Pure theory of Lag, Uziv of Wisconsin Press, Madizen (1945) at 49 - 50

4. ee Mdolf Merkl: "Allgegeines Verssltungerechs* Viezna (1027) 208.
§. Bbenstein op cit at 49 - 50
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teras “material” or "personzl’ are simply a truncated way of saying that the norm, which as intellectusl

content is spaceless and timeless, refers to certain parsonsl or material processes shich are causally, spatio-
teporally conditioned. From the above, it is clear that the Is-Ought distinetion of the Pure Theory of Law
becones substantially less rigid with the inclusion of time and space as well ag the sodes of existence (Ig) in
a norzative anquiry: It is precisely here where the all-important efficacy-validity sub-category assumes great
significanc:'for it illustrates quite vividly the "necessary” and "conditional® relation which exists beiwesn
the world of Is (efficacy) and the world of Ought (validity). This relation is one of the most intricate and
problenatic areas of the Pure Theory of Law and will be dealt with and evaluated {n extenso in the ensuing
Chapters of this work. Before moving on to Chapter Two then, where a more detailed evaluation of this criterion
is comnenced, it might be apposite here to make & few brief, preliminary resarks of a philosophicel nature in

order to place the matter ir a categorical perspective.

The law, it has beer said with good reason, has its genesis in the sphere of social existence, but iz order to
know ghether it is law that has so ariser, one must first of all knos ghat the lax is? In view of this, the

attitude of the writer Verdross iz of considersble interesgf With regard to the present problez, Verdross
begins by analysing the validity of the law. Within the positive lav, the only probles is ome of pormative
validity, since the dependence of a lower nore upon a higher is & questior of that velidity. The validity of
the constitution, however, is a different matter. The constitution, as the highest positive stage of law, or

a5 the positive legal order as & whole, has 2 double validity: 1ts validity can be either delegated validity -

1. ¥ Bbenstein: The Pure Theory of Law, Oniv of Wisconsin Prese, Madison (1945) at 49 - 50. This problez is
of especial importance in regard to the triangular relation which exists betmeen the validity-efficacy
criterion and the Grundnors. Cf Ch's 2 and § for elaboration of this poirnt.

2. ee Ch 2 for an important theoretical evaluation of this criterion. Cf ¥ Bbenstein: *_The Pure Theory of
Lag - depythologizing legal though® Calif L Rev (1871) at §17 - 52;

3. Bbenstein op cit 53 - 4.

4. 1 Verdross: b ix" iz Becueil des cours de 1'Acadenie de

Droit International vel 30 (1828: at 27°.
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from a bigher, supra-positive (natural la) order - or it can be its efficac;. In the former case, to use the
philosophicel terms, the question is one of axiologr (Ought); in the second, ome of sociology (Is). Verdross
puts 1t thus:  “Its bead tomers up into the world of value, from which alome it can derive its normstive
validity, its feet are planted on the firm, sociological ground of actual human behaviour.% Both approaches

are very important but it bhas been suggested that to deal with them effectively, requires different methods.

The positive law, then, is inescapably caught between the two poles of axiology and sociology.

This view is closely approsched by that of the Spanish legal philosopher Becasens Sichee:
"There exists certainly a radical distinetion between legal philosophy and sociology so far as subject
and method are concered. Legal Philosophy considers norms, sociology considers social _acts.
Further, legal philosophy, 1in one of its wmost characteristic modes is judicial and evaluative.
Sociology, on the other hand, studies soclal facts in their reality, i.e. meither evaluating them, mor

3
relating thez to a norm, but simply in their effective operation”.

In its struggle to exclude sociological ideas from legal science the Pure Theory of Law attempts also to
exclude the teleological point of view. In its view there is no distinction betweer causzlity and teleology,
betveer causal and teleclogical methods, bub rather a close connection for the two points of vier are
explicative Dy nature and contribute, therefore, to & knowledge of the existential world. On this ground

Y
alone, it is apparent that there must be opposition or *tensior” between the teleological and normative methods

1. See Cb 2 for an elaboration on this erucial concept.

2. A Verdross: 'Dig_1llzgnaing_Rgnh1g1xnndaE1ag_gl:_lﬁlkg::gnhiagugllg' in Kelsen Festschrift, at 357,
3. Loz temas de 1s filosoffs del derecho at 111

Por an exanination of the “tension” theory, see Ch 2.

o
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gince the latter ains not to explain the existential world, but to establish vhat_ought to happen. For Kelsen,

modern sociology bas accomplished & revolutionary change -over from cultural to physical science since it has
become & psychology operated on causal lines. As he puts it: "Law, az a psycho-physical act motivated by, and
potivating other acts, is force - the power of the law - and as such it iz the subject of social sociology or

)
paychology”.

Frouw the foregoing snalysis, it 1is clear that the original 1Is - Ought dichotomy can be particularized into a
nusber of special sub-categories derived thersfrom. These "special cases” of Is - Ought were examined inm their
philosophical significations. Againt this conceptual background, the sub-category efficacy - validity may now
be considered more specifically. Ihis must imvolve, firstly, o examination of this eritericn from an

essentially theoretical perspective. This is more properly attempted in Chapter Two.

1. Dee Beine Bachtslehre (1834) at 127, Contained in the above excerpt is the power-law dichotomy which is
yet another special instance of Iz and Ought. Thiz crucial sub-category is of especial significance in
practical revolutionary situations where in some cases the argument has been to apply this dualism in measuring
legelity by effectiveness i.e. effectiveness ipso facto confers legality. See especially Ch's 4,5,6,7 for an
evaluation of thie much-disputed criterion,
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QHAPTER 2

INTRODUCT I0K
The principal ain of this Chepter will be to evaluate more fully Relsen's efficacy-validity criterion fros an
essentially thagzaiinaf vactage point. The logical comnections existing between this criterion and Relsen's
such-debated Grundnorm (basic norm) conception will also be considered in so far as they supplement the
essentially theoretical inquiries in this Chapter by promoting a wmore profound understanding of this
problenstic criterion, A full, critical evaluation of Kelsen's Grundnorm postulate must, bowever, form the
subject of a separate Chapter. To do full justice to Kelsen’s Grundnorm, therefore, this task will be more

properly pursued in Chapter Three.
HORMATIVE ARD S0CIQLOGICAL JURISPRUDENCR

b good vantage point for the theoretical consideration of Xelsen's efficacy-validity criterion is to refer to
noraetive and sociological jurisprudence. Positive law, which is the object of the Pure Theory of law, is an
order by which busan conduct is regulated in s specific wap. The regulation is accomplished by provisions
which set forth bow men ought to bebave. Such provisions are called norms and either arise through custor (as
do the norms of the commcr law) or are enacted by conscious acts of certain organs aiming to create law, as a

legislature acting in its las-making capacity%

Legal norms may be gemeral or individual in character. They may regulate beforehand, in azn abetract ¥ay, an
undetersined number of cases as does the nmorm that if anyone stesls, he is to be punished by 2 court; or they
say relate to a single case, as dees & judicial decision which decrees that A is to suffer imprisonment for 6

monthe because he stole a horse from B. In Kelserian jurisprudence the law is perceived as a syster of general

1. For an application of this criterion in its practical import as evidenced in its judicial exployzent in
revolutionary situations see especially Ch's 4.5, and 6.

. B Kelsen: “Ihe Pure Theory of Law and Amalytical Jurisprudence” in Harv [ Bev 55 (19041) at 44-§.
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and individual norms. Facts are considered in this jurisprudence only to the extent that they form the content
of legal norms. Only norms, therefore, viz. provisions as to how individuals should behave, are objects of

'
Jurisprudence, never the actual behaviour of individuals.

If %e say that a norp “exists", we mean that a norm is valld. Norms are valid for those whose conduct they
regulate. To say that a norm is valid for an individual means that the individual ought to conduct himself as
the norm prescribes. It must be siressed, however, that this does not mean that the individual necessarily
bebaves so that his conduct actually corresponds to the nors. The latter relationship is expressed by saying
that the norn is afficaciougt(or effective). Thus, validity and efficacy are two completely distinct qualities,
yet there is a certain connection between the tsd? Kelsenian jurisprudence regards a legal nors as valid only
if 1t belongs to 2 legal order that is by and large efficacious; that is, if the individuals shose conduct is
-regulated by the legal order in the main actually do conduct themselves as they should according to the legal
order. If & legal order loses its efficacy for any reason, then Xelsen regarde its norns as mo longer valid.
Still, the distinction between validity and efficacy is a "mecessary” one for it is possible that in a legal
order which is, on the whole, efficacious, and hence regarded as valid, & single legal nors nay be valid but
not efficacious in a concrete instance beczuse, as a matter of fact, it was mot obeyed or applied, although it

ought to have been. Thus, Kelsenian jurisprudence perceives law as a syster of valid norme or Qught

1. B Relsen: " The Pure Theors of las and Analvtical Jurisprudence® in Harv L Rev 55 (1941) at 50 - 1; See
further B W ¥ Dias: Jurisprudence 5thed. Ch 16; C & Wilsom: ° The Bagis of felsen’s Theory of Las" ,
Politica (1934) 54,

. The present writer regards the concepts "efficacious” and “effective” 28 synonyeous and thus uses them
interchangeably throughout this work.

3. Although the present writer is in full accord with Xelsen on the distinction to be drawn betreen efficacy
and validity, he believes that Xelsen's concession of a “ainimus of effectiveness” representing the "necessary’
connection betreen efficacy and validity is inadequate Cf Dias op cit Ch 1.

§.  See further Ch {.
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propositions. It cannot dispense with the comcept of valldity as a differemt comcept from thet of efficacy if

1 wishes to present the specific sense of Ought, in which the norme of the law apply to the individuals whose
conduct they regulate. It is this Qught which iz expressed in the concept of validity, as distinguished from

[]
efficacy.

If jurisprudence is to present law as a system of valid norms, the proposition by which it describes its objsct
nust be Qught propositions, statements in shich an Ought, not an Is, is expresse&% It is significant to note,
however, that the propositions of jurisprudence are not themselves norme. They establish neither duties nor
rights. Norss by which individuale are obligated and empowered issue only from the las-creating authority. The
Jurist, as the theoretical exponent of the law, presents these norms in propositions that have a purely
descriptive sense, statenents which only deseribe the Ought of the legal more. It is according to Eelsen of
the greatest importance to distinguish between legal nores which comprise the object of jurisprudence and the
statements of jurisprudence describing that objeef? Thus, natural sclence describes its objeét (nature) in s
propositions; jurisprudence describes its object (law), in Ought propositions. In view of the specific sense
of the propositions in which Kelsenian jurisprudence describes its object, it can be called a normative theory

of the la;?

Ielser himself maintains that this sort of jurisprudence pust be clearly distinguished from amother which can

be called sociological. The latter attempts to describe the phenomena of law zot in propogitions that state

1. HRelsen: “Ihe Pure Theors of Law and Analvtical Jurisprudepce® in Harv L Rev 55 (1941) at 51 - 2,0t &

trenzinger: " [ iff der Borp s Helsen’ in Archiv fir Bechte- uad Sozialphilosophie 63 (197]
388 -412; J Ruhpe: 'Hg:a_nn;_llxklichkaii Schonherr collection 427 -37; Denis § K Ong: " Der Norghegriff
bei Haps felsef’ in 32 Osterreichische Juristen- Zeitung (1977) 189 - 172.

2. Cf BWY Dias: Jurisprudence, 5th ed Ch 16, and 0 Weinberger: ° Is” and "Ought® reconmsidersd in Archiv fur
Reckis- und Sozialphilosophie vol 70 (1984) 484 - 474

3. Ielser op cit at 51

4. Ibid 52 - 3.
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how men should behave under certain circusstances, but in propositions that tell how they actually do behave -
Just as phyeics describes how certain matural objects behave? Thus, the object of sociological jurisprudence
is not legal norms in their specific meaning of Ought - statements, but the legal (or illegal) behaviour of
pen. It ie supposed possible by observation of actual social bappenings to achieve a system of rules by means
of which this behaviour, characterized as "las”, can be described. Those rules are supposed o be of the same
sort as the lase of nature, hence, like them, to afford the means for predicting future happemings withinm the

2
legal compunity, future conduct to be characterized as law.

Significantly, Relsen stresses the fact that the Pure Theory of Law by no means denies the validity of such
sociologles]l jurisprudemce, but 1t declines to see in i, as many of its exponents do, the qnly science of

lav.  Soclological jurisprudence, therefore, stands side by side itk normstive jurisprudence and meither can
replace the other because each deals with completely different prohlengf It is on this account that the Pure
Theory of Law insists upon clearly distinguishing thew from each other, in Kelsen's words to "avoid that
syncretise of method which iz the cause of numeroue errorsfi Thus, what mest be avoided upder all
circupstances iz the confounding - ag frequent as it is misleading - of cognitior directed tomards a legal

s
OQught, with cognition directed toward an actual Is.

1 Cf BWNDias: Jurisprgdence, 5tk ed Ch 16; See further B Bchreiber:  [ie Geltung vop Rechtancrrer

Berlin, Beidelberg, New York, (1086); E Schambeck : Hnllinhk&iu2n_nnd_ﬁIﬁnzﬁn_dﬂl..R&th&l&h:&_K&laana in

Juristische Blatter vol 106 (1984) 126 - 134,

"
. BlRelsen: “Ihe Pure Theory of Law and Analvtical Jurisprudence” in Barv L Bev 55 (19,'1/) at 52 - 3.

3. HRelsen: Pure Theorv of Lzw (1967) (trans) ¥ Knight) Cf Geersl Theory of Law and State (1845) (tramsl
1 Wedberg)

4, Kelsen op cit 53 -
5. Ibid.
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Rormative jurisprudence, then, deals with the validity of the law while gociological jurisprudence deale with

ite efficacy. But, just as valldity and efficacy are tro different aspects of the law, which must be kept
clearly apart, they do stand in a definite relation to each other. In much the same way there exists beteen
norsative and sociological jurisprudence a considerable connection, despite the differemce in the direction of
their cognitions. The sociology of law cannot draw a lime between its subject - law - and the other socisl
phenomena, it cannot define its special object as distinct from the object of gemeral sociology - society -
without in 80 doing presupposing the concept of law as defined by normative jurieprudence Ielsen maintains
that the questicn as to what human behaviour, as law, can forn the object of sociology, of how the actual
behavicur of mer to be characterized as law ia distinguishable from other conduct, can probably be snssered as
follows: "Lax" in the sociological sense is actual behaviour that is stipulated in a legal norm - in the sense
of norsative jurlsprudence - as condition or consequence. The sociologist regards this behaviour mot - as does
the jurist - a8 the content of & norm, but as a phenomenon existing in matural reality, that is, in a caussl
nexus. The sociologist, therefore, seeks its causes and effects? The legal nors, as the expression of an
Ought, is not for bim, as for the Jurist, the object of his cognition; for the sociologist, it is & principle
of selection. The function of the legal nmorm for the scciology of law is to designate its ovz particular
obect and 1ift it out of the whole of social evemts. Yo this extemt, ther, sociological Jurisprudence

T 5 fornz
presupposes norsetive jurisprudence. It 1s a complesent of normstive jurisprugence.

1. Cf W Bbenstein: “Ihe Pure Theors of Law : Denvthologizing Legal Thought” in Calif L Bev Berkeley (1871)
617 -52, But see Denis S X Ong: “Der Begriff der Norm bei Haps Telsen’ (in 32 Osterreichische Juristen-
leitung (1977) 189 - 172 for a different viewpoint on the matter; See generally B Schreiber: Die Geltune vor
Bechtenormen Berlin, Heidelberg (1988).

2. E Eelsen: "Ihe Pure Theory of Law and Analvtical Jurisvrudence” in Rarv L Rev 55 (1941) 44 - 70

3. Ibid.

4, By analogy, efficacy presupposes validity.
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To the extent that goclology of law attempts to describe and as far as possible to predict the activity of the

lav-creating and lan-applying organs, especially of the courts, {ts results capnot be very different from
those of noreative jurisprudence. While the latter deternines how the courts should decide in  accordance
with the legal norms in force, the former deternines how they do and, presumably, will decide. But, as Kelsen
points out, since normative Jurisprudence perceives legal noras as valid only if they belong to a legal order
which is generally efficacious, that is, actually obeyed and applied, no great difference can exist between the
sctual and lawful conduct of las-applying organg? ds long as the legal order is on the whole efficacious,
fﬁere is the greatest probability that the courts vill actually decide as - in the view of nornative
Jurisprudence - they should, or ought to decide. However, the activities of the lav-creating organs,
especially of the legislative organs that are pot bound by legal norss i1 force or sre bound only to a very
slight extent, camnot be predicted sith ary degree of probabilitf? Thus, the predictability of legal
functioning by sociological jurisprudence is directly proportional to the extent to ghich that functioning has

been described by mormative Jurisprodence,

becording to Kelsen, then, whether the prediction of future occurrences is an essential task of natural seience
and hence, by azalogy, ome of sociology, is questionable, Bowever, Kelsen does recognize that the sociology of
law has other zore proeieing problems. [t pot caly hae o describe and, if possible, prediet efficacy, vis.

the actual conduct of the individuals who create, apply and obey the law; it must also explain it causally.

1. The text above furnishes a theoretical exposition of the rule of prediction in gociological jurisprudence.
This concept of prediction, however, also bas significant practical ramifications, especially in regard to
predicting the efficacy of & revolutionary regine. See Ch's 4 apd | for elaboration on this point.

Cf C Palley: * udi : i iciary” in N L B Vol 30 (1967) 263 -

287.

& B Helsen: “The Pyre "heory of Law and fnelvtica) Juriesrudepee’ ip Berv L Bev 55 (1941) 44-T0 at 54-5.

3. Ihid.



In order to fulfil this task, 1t must investigate the idgzlosies by which men are influenced in their las-
creating and lav-applying activities. Among thess ldeologies, the idea of justice playe & decisive rols. In
Telsen’s words:  “The idsologico-critical analysis of this idea 12 one of the most important and promising
tasks of a sociology of law!,r Bearing the foregoing relation between normative and sociological Jurisprudence

in mind, it i= mow essentisl to consider the efficacy-validity criterion in detail.

x 3

TALIDITY ARD ERFECTIVENESS

This is undoubtedly one of the most problemstic elements of the Pure Theory of Las. It 1is essential at the
outset to clarify the difference betweer the validity and the efficacy of the lav. [elser maintaing $hat
validity of the law means that the legal nmorms are binding, that men ought to behave as the legal moras
prescribe, that men ought to obey and apply the legal norns. Efficacy of lav means that men actually bebave as
according to the legal norss they ought to behave, that the morms are actually applied and obeyeéf The

validity is a quality of law, the so-called efficacy iz » quality of the actual behavioyr of mex and not, as

1. E Ielsen: * " in Barv [ Rev 55 (1841) at 68.

2. The word “Geltung” in Ielser’s native German, is, it would seex, the only word sufficiently approxizate to
the Englisk designation *validity". ( § Wilson, the tramelator of Kelsen's drtiele, i I ¥
in LR 474 - 08 maintains that although the German word "Geltung®, as also the English “validity} hes always
a0 elepent of the meaning value’, it cannot be rendered sizply as valse, Horeover, this would not #it into
lelsen's theory shere the word has such mesnings as “Verbindlichkeit' {binding character) and “Geltung fir®
(Validity for). Furthermore, the German equivalent of the English "value” is "Nert". Sed contra the vies of E
Reller in hiz work * iti i | . P 5T ®ho tramslates the
word as “valeur” instead of “validite’. However, it is suggested, that the reaning of "Geltung" is nearer that
of "Gultigkeit; rather than that of “Rert”. Gee in this regard B Stramainger: * i i
Relsef in Archiv fiir Rechts- und Sozialphilosophie 63 (1077) 398 - 412. For an examination of the various
meanings of 'Geltung” in Kelsen, see K Stockhammer: * Bagri : itivitat" in
Leitschrift fur offentliches Becht, 1928 - 8, at 584 - §.

3. This terz is, fortugately. less coniroversial then "Geltung" and is rendered ip German by the
mmMmm'mmmmanmmmxmmmwmmsmm' ]
Ieiser®, in Osterreichische Juristenseitung 32. (1977} 108 - 79,

§. E Ielsen: Bezeral Theors of law apg State (ezgl tramel A Wedberg), Bussel and Ruszel, ¥ ¥ (1845) at 40-1
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linguistic usage seem to suggest, of law itsel?. The statement that lav 1is effective means only that the

actual behaviour of mez conforms mith the legal norms. Therefore, validity and efficacy refer, in Xelsen's

'
vords, "to quite different phenomena®.

However, while it is true that validity and efficacy are tvo distinct gtatements, two entirely different
concepts, there is nevertheless a very important relation between the two. Thus, a norm is comsidered to be
valid only on the condition that it belongs to & system of morms, %o an order which, on the whole, is
efficaciouéﬁ It is important to stress, however, that efficacy is a gondition of validity, not the reason of
validity. A nors is not valid because it is efficacious; it is valid if the order to shich it belongs is, on
the whole, efficacious. Kelser qualifies this, however, by saying that thie relation betyeen validity and
efficacy is cognizable only from the point of view of a dynamic (as opposed to static) theory of laé{ From the

point of view of a static theory of law it is only the validity of the lar ®hich is in questiog?

The comnon parlance, implying that validity and efficacy are both attributes of lew, is misleading, even if by
efficacy of lav is meant that the idea of law furnishes a motive for lavful conduct. Bather, law, as valid
nore, finds ite expression in the statemert thal men ought to bebave in a certain panner, thus in 2 statement
which does not tell us anything about actual events.  The efficacy of law, understood in the last-menticned
way, consists in the fact that men are led to observe conduct required by a nora by their idea of this norm.

Thus, a statement concerning the efficacy of law so understood, is & statement about actual bebaviour. Xelsen

{. F lelsen: . Russe] and Russel, B Y (1945) 118. See later this Chapter for
a critical evaluation of this point. '

2. Bee later this chapter for a criticism of Relsen's vague and uncertain use of qualifying words for the
ters "efficacy” viz. ‘“on the whole" and "by and large". Cf J W Barris : * g the

ghange® CLJ (1968) 103 - 133, for the practical implications of this vagueness in revolutiomary situations.
See further Ch 4.

3. Bee later this Chapter for anm examization of shat a dynaric theory of law entails. C(f J W Harrig: Legal
Philosophies (Butterworth Publiskers Lozdor (1980) Ch §.

§. CfEelsen op cit at 118 et seq.
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nzintains that to designate both the valld norm and the idea of the nore, hich is & peychological fact, by

the sane word “nors” s to coznit an equivocation which may give rise to grave fallacies!. Horever, Relsen
does emphasize the point that we are mot to say anything, nor are wme ina position to gay anything with
exactitude about the motivating power which men’s idea of lan might possess. Objectively, them, we can only
aacertain that the behaviour of men conforns or does not conform with the legal norms. The only connotation

which Kelsen attaches to the term "efficacy” of law in his pajor work ﬁang:al_Ihggzz_gf_hgg_gnd_ﬁi;ﬁé}is that

the actual behaviour of men conforms to the legal norzms.

Relsen clearly is at pains to stress the significant connection mhich exists between the validity and the
effectiveness of law, sc crucial for s theory of positive las. Significantly, be continues to enphasize this
important comnection in his subsequently published, other major work ihg_Enzg__Ihngxz_gi_Lgxé in which bhe

concedes that thiz relationship is one of the most problemstic of positivistic legal theory? Thus, it is only
o "special case” of the relation between the Ought of the legal norm and the Is of patural realit?. Relsen
bere makes the significant point that the act by which a positive legsl nors is created, iz alse an “Is-fact”

(German: §einstatsache) just like the effectiveness of the legal norm.

A positivistic legal theory, then, ie faced by the task to find a via sedia, a middle ground betweer two

1. B Kelsen: feveral Theors of [ag and State, (1945) 40 - 1. But Cf § Schembeck: ° ¥oglichkeiten und
- 4 " in Juristische Blatter vol 108 (1884) 126 - 34. See further P Soper: 4
Theory of Lag Harv Univ Press, Cambridge Mass. (1984)

2. [English tramslation by Dr 4 Wedberg (1945) Bussel and Russel § 1.

3. Engl transl by N Rnoight (1987); Oniversity of Calif Press, Berkeley, (1970) for a more critical evaluation
of Relseds viers as expressed in his Pure Theory of Law, see lster this Chepter and especially Ch 4 for its
practical implicatior,

4. TYor a critical evaluation of these probler areas, sse later this Ch Laxd Cb 4. Cf J ¥ Harris " _Mhen
and Kby does the Grundnors Change® € L J (1968) 105 - 133.

5. See Ch 1.
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extrenes, both of which are manifestly untenable. The first extrems is contained in the thesis that there is
no connection betwesn validity as something that "ought” to be and effectiveness as something that "is", that
is to say, the validity of the law is entirely independent of its effectivensss. The other extreme is the
thegis that validity and effectivensss are identical. While an idealistic theory of law would tend to the first
solution of this probles, 2 realistic theory would tend to the second? Relsen argues that both these theories

x
are pisplaced,

Belsen maintains that the first is wrong for it is undeniable that e legal order in its entirety, and an
individual legal nors as well, lose their validity when they cease to be effectivé? He adds that a relation
exists between the Ought of the legal norm and the Is of physical reality also in so far ag the positive legal
nore, to be valid, must be created by an act which exists in the reality of beinf? The second solution, too,
is wrong, since it is equally undeniable that thers are many cases in which legal norms are regarded as velld,
altbough they are not, or not yet, effective? Ielsen ther proposes the following solution in his_Pure Theory
Qf_hﬁifi Just a8 the norn (according to which something ought to be) as the meaning of an act, iz npot

identical with the act (whick actually ig) in the same way 1is the validﬁty of a legal nors not identical with

its effectiveness. The effectivencss of a legal order as a whole &0 the effectiveness of a single nore are

1. This is the so-called *Tension Theory" which will be further elaborated upon later in this Chapter. Cf K
Ebenstein: * r - i ught” i Esseys in Homour of H Kelsen, Calif [

Rev Berkeley (1971) 617 - £52.

2. (f B elsen: anﬁ_IheQIz_nf_Laz (1367) at 11, 87 et seq. Relsen, as can be seen, adopts & compronise
golution betreer these two extremes, which, it is guggested, 1s prefersble.

3. Ibid. See further B Stranzinger: * Der Horghegriff bel Hams Felsen® in Archiv fir Rechts- und

Bozialphilosophie 63 (1877) 399 -412.
4. Of Relsen op cit 87 et seq.
5. Ibid.

B. It will be seen later in this work, what difficulties felser’s validity-efficacy criterion has given rise
to in revolutionary situations. See Ch's 4, § and especially Ch 6.
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(Just as the norm - cresting act) the condition for the validity; effectiveness is the condition in the semse

that a legal order as a whole, and a single legal norm can no longer be regarded as valid shen they cease to be
effoctive. Hor is the effectivensss of a legal order, any more than the fact of its creation, the reason for
its validity{ The ressor for the validity, that is, the answer to the question why the norms of the legal
order ought to be obeyed and applied is the presupposed basic nornzaccording to which one ought to comply with
an actually established, by and large effective constitution, therefore with the by and large effsctive norms

actually created in conformity with that constitutioé%

In the basic nors (Grundnorn) the fact of creation and the effectiveness are made the condition of the validity
- “effectivensss” in the sense that is has to be added o the fact of crestion, so that neither the legal
order as & whole, nor the individual legal norms shall lose their validity. It is crucial to stress here that
& condition cannot be identical with that shich it condition;T Thue, in the normative syllogisa leading to the
foundation of the validify of a legal order, the major premise iz the Ought-sentence which states the basic
-20rs: "One ought to behave according to the actually established and effective constitution®; the minor
precise i the Is-sentence which states the facts: "The constitution is actually established and effective”
and the conclusion is the Ought-sentence: ° One ought to bebave according to the legal order, that is, the

S
legal order is valid™. On the lines of this syllogistic reasoning, Kelsen argues that the nmorme of & positive

1. Cf B Eelsen:Pure Theors of Lag, (1867) 87 et seq. See further § Hughes :° Yalidite and the Basic Hora™ in
Bssays in Bomour of § Relsen, Calif L Rev Berkeley (1971) 885 - T14. '

2. For an exhaustive examination and a critical evalustion of this all-important concept, see especially (b's
3 and 4. In these two Chapters, the Grundnors comcept will be considered at reat and in change respectively.

3. For an examination of the comnection between “constitution® and Grundnora, as well as the different senmses
in which this tere is employed by Kelsen, See Ch 3.

& Inbis Pure Theory of Law, Nelsen gives the following e.g.: " men, in order to live, must have been
born, but 1in order that he remain alive, other conditions must alse be felfilled ¢.2. he must receive
nutrition. If this condition is mot fulfilled, he will lose bkis life. But 1ife is neither identical with
birth, nor with being mourished”. at 87 et seq.

5. 1bid.



28
legal order are valid Dbecause the fundamental rule regulating thelr creation, i.e. the basic norm, is

presupposed to be valid, not becauss they are effective, but because they sre valid'only 28 long #s this legal
order is effectivé? Therefore, as soon as the cometitution loses its effectiveness, that is, as soon as the
legal order as a whole based on the comstitution, loses its effectiveness, the legal order and every single

ora loge their validity,

Rowever, it must be emphasized at this stage that a legal order does not lose its validity when _g single legal
norz loses its effectiveness? Telsen regards a legal order as valid if 1its norms are_bv apd large effective
(i.e. actually applied and obeyed). Nor does a single lsgal nore lose its validity if it is only exceptionally
ineffective 1in single cases. Clearly, then, the possibility of an antagonisn"fetween that which is prescribed
by a norm as something that ought to be and that which actually happens, must exist. For this resson s nore
prescribing that something ouaht to be, which, as one knows beforehand gust happen anpway, according to & law
of nature, is mezningless; such a norm would not be regarded as valid. Contrarimise, s norz is not regarded as
valid, shich is never obeyed or spplied. s a consequence of this, 2 legal nors may well lose its validity

s
br never being applied or obeyed - sccording to what is knowr as the principle of Desuetude (Desuetude)

Desuetudo may be described, in Kelsen's mords, as "negative custor”. Its essential fumction is to abolish the

validity of an existing mors. If custom iz a lav-creating fact at all, then even the validity of statutery law

1. B Relsen: Pure Theory of [ag, (1967) 98. But Of G Hughes : ° Yalidity and the Basic Horg" in Essaye in
Honor of E Eelsen, (1871) who argues one must differentiate betmeen the “presupposition of the validity of the
basic nors and the presupposition of the basic norm ag valid®, at 701 - 8.

2. DPure Theory of Lax 213 et seq. For & critique, see later this Chapter.
3. For an important critique of this view, of D Lloyd : Introduction to Jurisrudence, 5th ed (1985) 330, See

further Ch 4.

i, This antagonism may also be rendered as the “tension® that aust, of necessity, exist between the
interpenctrating realns of efficacy and validity. See later this Chapter,

5. See in this regard the important Article by § Guest: "8 Problegs in Eelsen's Theory of Validity" in

Liverpool L Rev (1980) 101 et seq.
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can be abolished by customary las. However, if effectiveness, in the developed sense, is the condition for the

validity not only of the legal order as a shole, but also of a single legal norm, then the lag-creating
function of custos cannot be excluded by statutory law, at least not as far as the negative function of
desuetude is concernedf Though the described relation between validity and effectiveness refers to _general
legal norns, [Kelsen makes the crucial point that also individual legal norns?'as for instance, judicial

decisions and adainistrative decrees thet prescribe an individual coercive act, lose their validity if they are

pernanently unexscuted and therefore ineffectivg.

Pro the foregoing exposition it can be deduced that effectivensss is a condition for validity - _but it is nmot
validily. It is important to stress this, eince, one may frequently be tempted to identify validity with

ffectiveress, to regard ther as synenyacus felsen bimself concedes that such an idertification is very
inviting as it tends to sizplify the theoretical situation. According to him, such an effort pust, of
necessity, prove abortive. This is partially due t& the fact that even a partly ineffective legal order or
legal norm may be regarded as valid and an absolutely effsctive more which camnot be violated, as ipvalid,
because it is not regarded as a norm at all. Furthermore, if the validity, i.e. the specific existencs of the
lav, is considered to be part of natursl reality, ome is umable o grasp the specific meaning iz shich the lag

addresses itself to reality and thereby jurtaposes itself to reality vhich can be ir conforsity or in conflict

1. Sed contra & Guest: “Ino Problems in Kelsen's Theory of Yalidity" in Liverpool L BRev [1980) 101; See

further Carlos § Nino: 'SQHQ__QQﬂiuﬂLﬁnE_AIQnnd__xQsEﬁn_ﬂ_nﬂnxﬁnx__ﬂi_Iﬂlldlil in hrehiv fir Rechts- und

Sozialphilosophie (1878) 357; See generally R Schreiber: Die Geltung von Rechtsnorgep, Berlin, Heidelberg, §
Y (1988).

2. B lelsen: Pure Theors of Lag (1967) 213 et seq.

4. ibid 214.  See too p 207 where this has beezn shosn in the discussion of a confliot beiweer tro legal
decisions.

4 See in this regard Oscar Morinesu: “Ihe Individual Forg" in Inter-Ameracan L Bev 5 (1383) 81 -58. Cf B
Schambeck: 'Hn1linhkﬁiI:n_nnﬂ_ﬁzﬁniin.dﬁl_Ranhaﬂl;hla_Kﬁlaana in Juristische Blatter vol 108 (1984) 126-134.
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with the law only {f reality is mot identical with the validity of the lawt Just as it 1is impossible, in
deternining validity, to ignore its relation to reality, so it is likewise impossible to identify validity and
reality. [Kelsen argues the folloring in this regard:
"If we replace the concept of reality (as effectiveness of the legal order) by the concept of porer,
then the problem of the relation betreen validity and effectiveness of the logal order coincides with
the more fasiliar probles of the relation between lsw and power or right and lighét.
Significantly, Kelsen qualifies this relstion thus:
"The solution attempted here 1is merely the scientifically exact formulation of the old truism that
right cannot exist without might and yet is not identical with might. Thus, right (the lag) according

3
to the theory bere developed, is a certain order (or organization) of pight °.

The element of coercion in law does mot consist, says Kelsen, in any form of “psychic compulsion”, but in the
fact that acts of coercion or sanctions are provided for by the legal orde;7 Therefore, physical coercion is
relevant to legal validity only in 8o far as the stipulation imvolving it forms part of the content of the
legal nore. Legal rulee are thus rules which provide for sanctions. Noreover, the quality of legal validity is
not affected by the state of mind of any individual who is subject to the cperation of the mors. It is ip this

)
sense that Kelser refers to the efficacy of the lar.

1. B Relsen: Pure Theors of Law, (1967) at 213, Cf W Ebemstein: ° The Pure Theory of Law: Demrihologizing
Lege] Thought", in Calif L Rev Berkeley (1871) 817 - §52. See the same author in bis book The Pure fTheors
of Laglniversity of Wisconsin Press, Madisen (1845) Cb 5. Of Denis § K Ong: ° Der Begriff der Horm bei Haps
Eelsen” in Osterreichische Juristen-Zeitung 32 (1877) 189 - 179,

2. Several writers have criticized this relation e.g. J ¥ Harris: Legal Philoscphies Butterworths Publishers

Ltd London, (1880) Ch 6. See too & Ojo: "Ihe Search for a Grundnors in Rigeria® I C L Q 20 (1871) 117 - 135

3. [Kelsen op cit at 214 - 218, It is suggested. with respect, that the relation is not so much onme of might
is right but rather might gonditions right, in wmuch the same way as efficacy conditions validity. This
relation haz crucial practical implications im the revolution cases. In thie regard, see Ch's 4, §, 6.

4. B Relsen: “Qp the Pyre Theorv of Lag" in Israel [ Bev ! (1986) 1- 7.
5. DPure Theory of Lag at 213 et seq.
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Whether or not people actually bebave in sueh a way as to avoid the application of the manction which is

stipulated by the legal norm, s a matter which is relavant to the effectiveness of law, and, to 2 lesser
extent, legal policy, in securing its objectivesf Whether or pot the sanction is actually carried out by the
legal officials when the necessary conditions for 1its application are present, relates to the practical
operation and efficacy of law. It relates to enforcement and compliance, but not to validity of the law in

2
guestion,

At this stage, it might be useful to meke reference to the viewe of the Scandinavian jurist Olivecron?. in
order to place Xelsen’s argument in sowe kind of perspective. It is significant to mote here thet Olivecrons,
tlong with other well-known Scandinavian jurists, denies the necessity of adopting the type of normative
approach o legal analysis which underlies the whole of EHelsen's Jjuristic method.  Hiz fundamentsl
dissgreenent with Kelsen's legal analysis say seer surprising when viewed in the light of one of hie principal
contentions. “Law’, he seys "consiste chiefly of rules about force:t Thus, the essential element of regulated
force is present in the analyses of both Jjurists. However, it is in the method by which this regulated force
is interpreted by Kelsen and (Olivecrona respectively, that s notable difference of opinion betweer ther is to

be found, Olivecrona maintains that the preseriptive character of law can be represented in exactly the same

1. B Relsen: Pure Theory of [aw (1087) 213 et seq. Cf W Ebemstein: * The Pure Theory of Lay -
Denyibologizing [egsl Thoughis” in Calif L Rev, Berkeley, (1971) 617 - §52.

2. Ibid.Cf John D Pimch: Introduction to Legal Theory 3rd ed Sreet and ¥axwell, London. (1979) Ch 5 at §7 -
120.

3. la# e Pact Eimar Murksgaard, Copenhegen (1939) Ch iv at 127. For Olivecrons "lav is nothing but & set of
social facts™. See too the second ed.of this book Stevens, (1871) sbich, though an altogether fresh work, is
baged on the same philosorpky.

§. Ibid. Ch iv at 134; Cf Finch op cit at 97 - 110
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way a8 any other social phenomenon, in terms of facts and by means of a description of the causal relationship

between one fact or set of facts and amother. Questions as to the validity of law arise fros the problem of
what 1s often called the "binding force” of laa? Relsen’s analysis, on the other hand, reste firaly on a
separation between lan and fact, and betreen the validity of law and its practical effectivaness} felsen, then,
insists on a separation between those different features which are related to esch other in complex ways but

which are not to be identified with each othef?

From the foregoing it can be deduced that the absolute purity of any theory of law is inpoasihl;f Thus, it has
been suggested that the ‘“minimum of effectiveness’ which, according to Kelsem, exists as the content of the
Ought is in the final analysis nothing else but Jellinek’s 'Hn:mati1a__xxaii_des_Enkiizchané although the
forsuls chosen by Kelsen is rather more nebulous. Bere it can be asked: How can the minimum of effectiveness
be proved except by an imquiry into political and sociological facts? 1This, it would seem, izplies the
necessity of a further political choice: Does the obedience of the majority, of an emlightened minority, or

b
gheer physical force decide? Whatever the answer, purity dere ceases.

In bis main work General Theory of Lay and State Kelsen says the following (st 119)

"It cannot be maintained that legally, men have to behave ir conformity with a certain mors if the
total legal order of which that noram is an integral part, Des lost its efficacy. The principle of

-
legitimacy is restricted by the principle of effectiveness".

1. B lelsen: Pure Theory of Lag (1967) at 220 et seq. See too § Kelsen; * What is the Pure Theory of Lag!"
In Tul L Rev 34 (1860) at 269 - 276; “Qn the basis of Legal Jalidity® in A Jnl of Jurisprudence 26 (1981) at
IT8 - 189 (transl by § Paulson); * The Pure Theory of Law and Analvtieal Jurisprudence” in Hary L Rev 55
(1941) at 44 - 70,

2. (Supra)

3. For ap anslysis of the Scandinavian realists, See Marshall : *Lag in a cold Cligate” Jur Rev (1858) at
238,

4 ) noted Kelsen scholar,Stazeler, hinself admitted this. {f Ch 1.

S, 0Oee A Bhrenzveig: Paycho-Analviic Jurisprudence Oceana Publications, § ¥ (1871)

8. hustin, 1t seews, was much more logical in defining as soverelgnty a "deterninate buman superior who
receives babitual obedience from the bulk of a given society”.

7. At 118,
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This excerpt, like all the others to be found in bis works dealing with this relation, clearly reveals the

inadequacy and general vagueness of Kelsen's efficacy criterion, as mentioned above. For one thing, Kelsen
does not say how this iz to be asasured. How do we know whetber lams are actually being obeyed rather than

ignored? 1Is such a criterion really susceptible of empirical verification? How do se _test whether the lay is,
to use Kelsen's phrase, "by and large effective’, or ‘on the whole effective% These questions becoae
especially problemstic in revolutionarynhituations where practical guidance is called for. Thus, onme can
legitinately ask: How do we gompute the mumber of opportunitiss to obey the lanéi Bspecially problematic in

this regard are so-called “dead-letter™ lans or lavs only selectively enforced (viz. police and prosecutorial
discretion). Morsover, it can be asked: How many times is the law disobeyed by 2 motorist driving for ten
piles through a built-up ares, exceeding the spesd limit throughout his journey;f Is one’s motive for

discbeying the law relevant?.

Needless to say, to these and countless sinilar questions, there is mo ready amswer; but a useful starting
point iz perhaps the suggestion put forsard by a noted Kelsen schola;§ This iz to the effect that one might
relate the nusber of laws in & systen to the number of times that the specified samctions have been or are
likely to be applied. The ratio between the official acts and the acts of disobedience would provide ap index
of effectiveness. This suggestion, however, is alsc beset mith difficulties, which are outside the geope of

b
the present Chapter.

1. Ror a critical elaboration on this, see further Chapter 4. C£ D § [ Ong: “_Der Begriff der Horm bei Hans

Kelsen” in Usterreichische Juristen-Zeitung 32 (1877) at 169 - 172.

2. For ar evaluation of these criteria in revolutionary situations, see‘especially Ch's 4, 5, 6. See further
D Lleyd: Introduction to Jurisprudence (1985) 330 et seq.

3. ibid
4, ibid

§. Bee J W Harris in bis important article: “Mhen and Bhv does the Grundnors change? inm C L J (1968) 103 -

133,

6. Tor a criticisa of the inadequacy and vagueness of this suggestion, see further Ch 4.
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been called the "initial bypothesis', viz. the basio norz (which might less abstractly pe descrided a5 the
basic political faith of the comnunity) and the validity-efficacy criterion, It ig ip &2 evaluation of thia
relation that the essentially dynanie character‘bf the Pure Theory of [Lag becones apparent. It is to thig

trisngulay relation that ve must pow tupp,

The Basic Norp spd 4he Talidity-Rfficaoy Criterion

From the beginning of bis acadenie career, [felgen 80Ught to constyryet 8 legal theory ip which al] legs]

each nors fould haye its proper place, Whereas an is-statepent ig either true or false, depending oy whether
it conforas to reality, a nore cannot be either true o false, since {t refers to behaviour tht ought to be,

Thus, the norp is 2ot "non-existent® op "unreal, but has g "specifie existance* of its om - valigity. The
validity of a porg can be derived, pot fro  the faet %bat something is, but only frop another nore (vis.

3
another Ought) and the legal systen {5 pagde up of the syp total of guch inter-depandent norms.

The validity of a orn does not pesy that it je ip fact applied and  obeyeq, The valid norx Ever assumes that
actual bebavioyy il deviate froz the Preseriptive bekaviour, ang this becopes o8t evident in the case of

Ly , ‘
illegal conduet. In a theft, for instance, the Borm against stealing does not lose itg validity becayse the act
L Cf ¥ Frisdpany: Leaal Theory, 5th of Stevens ang Sons, Londor (1987 especially at 275-89,

2. The drnaxie character of the Pure Theory of Lay bears & significant relation to Relsen's rell-known

; vz,
to the most concrete in rhich each individys] 0re derives ite authority frop the norn above it. Thig is known
83 the process of "dynanic derivation" Cf J W Barris: ez (1980) Ch .

. See in thig regerd the importapt article by Oscar Korineay: 'Ihﬁ_lndizidual_lnln" in Inter-dp L ey s

(1963) at 3] - 54

L SeeRWy Dias: anigp:ndgngg, Sth ed. Ch 15,
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of stealing bhas occurred; only if it {g 20 longer effective, does it lose its validity and the judge i

required to apply the sanction against the gdeliet in conformity mith the nore. But even if the thief escapes
and o sanction can he prescribed and applied ip fact, the norm sti]] retaing its validity mith respect to both
the thisf and the Judge. Tt 18 at this stage that the dznani;;character of elsen's Pure Theory of Law enters

the picture,

In ascertaining whether 5 gpecific norm is valid, one myst inquire shether and how it ig derived from another
nors, which figuratively map pe considered the bighsr norm, Thus, the individual nora againgt stesling,

tplied by a judge against ¢ thief, is considered valig if it can be derived from a statute prescribing
sanctions against the deliet of theft. Seeking to ascertaip why the statute designating theft as a delict is
valid, one discovers that it, in turn, can be derived from the legsl authority of the legislative body that has
created the statute, The validity of the statutory scts of the legislative body myst again be derived from s
valid nors: under the constitution, the legislative body is autborised to create guch statutes. In seeking to
ascertain the validity of tpe constitution one finds that 14 cannot be derived from any higher legal source
(1.e. nora of positive law) since it is itself the Dighest legal source frop which all other (lover) norms are
derived. If, then, the validity of the highest legal norm, the constitution, camnot be derived frop another
legal norn it cap only be derived froz 4 non-legal nors, outside the positive law, or a basic norz? a2 lelsen

calls it,

This basic norp is presupposed to be valid, but is not itself 2 morg of positive law. elsen foraulates the
basic nora thys:

“coarcive acts ought to be performed under the conditions ang in the mapner which the historically

1. Tora penetrating analysiz of the dynanic aspect of the Pure Theory of Law, gee W Eberstein: _Lhe Pure
University of ¥isconsin Fress, Madison (1945). See too D Lloyd: i
{1965) 330 et 5eq.

2. Kelsen bimself differentiates between the constitution in the positive legal sense, shich is the
constitution {p a concrete sense viz, ag s written document; and the constitution in the legal-logical senss,
vhich is properly the Grundnors, 1t is crucial to note that the Grundnorn is not the constitution, but, rather,
the presupposition demanded by theory that a particular constitution ought to be obeyed. See further Ch 3.

3. The consideration of the basic nora {n this section is very brief, For & full discuseion, see Ch 3,
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first constitution and the Boras created according to it, prescribe (In short: ome ought to bebave as the

t
constitution preseribes)*. Fithout such a presupposed nora conferring validity upon the congtitution, the
latter would have po legal character and the norms below the constitution - the legislature, judiciary ang

executive - mould have no legal character either, since a nora cap oly be derived from another norn,

It is clear, then, that lelsen is aware of the fact that, as & zorvative systen, the logal systen needs a cut-
off point iz the quest for validation ¥heress, in the realn of physica] nature the quest for the cause of ap
effact leads to 2 regressus ad infinituﬁf the unique characteristio of & normative order is that the quest for
bhe validity of a spesific porg Rust end in & highest nors, which {s uot posited or created by the highest
nora-creating authority, byt presuppozed by cognitio;ﬁ In the noreative order of religion, for instance, the
question of the validity of noras Posited by God arises and the ensrer 4o also to be found in 2 presupposed
dore. Thus, theological ethics, in tracing the validity of the divine nora "Homour your parents”, must end up
by presupposing a basic Bord “one ought to obey the comsands of God", This nor; cannot be presused to be
created by theological ethics, becayse it would then set itself up ag 4 nora-creating authority above God,
validating Bis noras. For, it ig Suggested, can the issue of validity be solved by presuring that God himgelf

Posited the norn “One ought to obey the commands of God" because this would stil] leave uzresolved the

1. § Kelsen:.Euzg_Ihgnzz_ni_Lnx (1967) at 201. See too the following works by Ke@sen: " The Pure Theory of

" in Barv L Bev 55 (1941) a4 44 - 70; gi idity" in An
Jnl of Jurisprudence vol 28 (1981) at 178 - 189; * e : Legs] " in Ao ol of Jurisprudence
2T (1882) at 64 - g4, "0n_the Bagic Norp” in Calif L Bev 47 (1859) at 107 - 110,

2. For a more general discussion of the probles of *liniting" questions in philosophy and ethics, see §
Toulnmin: ics (1960) 204 .

J. In English - an infinite regress - viz. an interminable sequence of causes and effacts,

4. Cf B Stramsinger: 'ngz__Enznbggziiﬁ_hgi_ﬂgng__xglagn' in drehiv fir Rechts- und Sozialphilosophie 3
(1877) at 399 - 412,
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question from what other Rore it could be derived. Theologica] ethics, therefore, must presuppose the validity
of the basic norn *One ought to obay the coraands of God" and frop the basis of this presupposition, specific

]
hores emanating fros God thep derive their validity,

Froz an epistemological viewpoint, too, the basie Bore of the legal syster fulfille an important functiotf.
Relsen views ag oms of the Principal characteristies of the norn its function as 2 schene or pethod of
interpretation, alloring the decision of whether and t, what extent the subjective zeaning of specific hupan
conduct can be interpreted ag having objective meaning or legal validity, [t {g inportant to stress here that
the bazic norm performs this function of & scheme of irterpretation for the legal order _ag a ghole, for only
the presupposition of the basic nore makes it possiple bo interpret the constitution and al] norms crested
tccording to the constitution - the whole legal order - as legally valid. Epistenologically, therefore, Relsep
refers to the basic nors as "the constitution 1n a logical sense of the nord%, a8 “the tramscendental-logical
céndition' of interpreting a multitude of certain phenomena as objectively valid legal noras. Kelsen suggests
that his concept of the basic norg" Is analogous to Kant’s branscendental-logical principles of cognition -
tine, space and causality? Just as knovledge of the espirical world cannot be derived frop these principles or
categories of cognition, but Berely by means of thes, so the conbent of the specific norms of positive law

cannot be derived frop the bagic nore, bui cap serely be undersiood through the presupposition of the basie

" in Calif [ Rey, Berkeley (1971) at 83§ - 9.

L. B Relsen: Rure Theory of [ay (1867) at 201 et seq; Cf W Ebemsteip: ° The Pure Theory of Lay

2. Fote that the Presentation of the postulate of the basic mors ip this Chapter is rather brief. This

cruclal postulate of the Pure Theory of Lay vill be eveluated in detail in Ch 3. Cf Julius Stome : " Mystery
i 0

3. Relser op eft at 198,

4. 1bid 202,

5 Supra Ch 1,
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nore.  The crucial point, them, is that the basic norm supplies the validity of a legal order, but Dot its

'
content. Therefore, the validity of a legal order cannot be denied on account of its content.

2

It 1is important to mote that the basic norm also supplies the legal order with a prineiple of unity, It makes
poseible the comsideration of a norm as legally binding if the norm cap be integrated into an entire systen of
nores, ultimately deriving its validity from the presupposed baeie nofg. Thus, as the mource of validity

common to all norms of 2 legal order, the basic norm is also the gource of their upity.

This leads to some crucial problems concerning the basic nore which is inextricably linked to the efficacy -
validity criterion:. The concept of the basic norm as the source of validity of & system of positive lav,
raises tWo major problems reflecting the limits of positive lav and of a positivistic theory of law, Firstly,
there is the problem of the relationship of the basic norm to natural lar. According to the theory of natural
lav, the validity of the positive ley rests, not on norms of the positive law, but on outside norss, viz noras
set by natural lar. Thus, if the positive law does not conform to the morm of matural law, then the positive
law nust be regarded az invalid. [Kelsen, in fact, concedes that the basic nors, too, is mot @ nore of positive
lew, but a presupposed mors and et the validity of positive law is derived fron it? Telsen, then, recognises

that there iz a lipit to legal positivisz in 30 far as the validity of the legal order deperds on an "extrz-

1. This is one of the critical argusents employed by the Judges in the revolution cases to justify the

'

according of validity (legitimacy) to a revolutionary régime on the sole basis of 1its efficacy, without
corsideration of alternative principles viz. justice, immorality, racial diserizimation ete. See J ¥ Rekelaar:
*Prinei 3! " in Orford Essays in Jurisprudence ed. by A ¥ B Simpson, Clarendon
Press, Oxford, (1973) Ch 2; see more fully Ch 4 where this argument is developed.

2. Hlelsen: The Pure Theors of Lag (1967) at 201 et seq. Sed contra J Baz: * lelsen’s Theory of Basic

Hora” in Az Jnl of Jurisprudence vol 19 - 20 (1874)

3. Cf W Bbenstein: ‘Mﬂmmummmmmﬁin Calif L Rev Berkeler (1971)
at 641 - 2.

L. Bee the Tension Theory (infra)

5. TRelsen op cit 219 et geq,
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legal nora". % this, however, Xelgen offers the rejoinder that the difference Detween such a positivistic

theory of the lav and a theory of natural law is Ereater than their sinilarity.  Firstly, he opines that a
]

positivistic theory such a3 the Pure Theory of Lag merely employs the bagic nors ag a cognitive device so that

& na8s of legal materials cap be understood as & neaningful legal order vhereas natural lay seeks to formulate

2
and establish a "juet" legal order, superior to and independent of, the positive legal order.

It 18 significant that Relsen algo defends the use of the bagie bora - outside of the positive lay - 4o
establish & science of positive 1av, by analogy with the Kantiap dilesme. Thus, Kant's transcendental-logics)
categories make empirical knovledge of the phreical worig possible and yet they themselves are pot data of
experience and have therefore been called letaphysicai I Zant’s categories therefore fnvolve & minigup of
detaphrsics, Kelsen adeits that the basic norm contains a mipimup of natural law, but only in the Fantian
branscendental-logical sense sines the function of the basic nore is to mafe possible the cognition of positive

lav and the forpulation of a science of positive la;?

The second major probles raised by the concepiion of the basic norm ig the relation of the legal order o ite
effective operation or efficacy. In this regard, it should be stressed that although the basie nore is

presuppozed, it is pot arbitrarily presupposed - that is, 2 "free invention”; for the constitutior upon which

L It is suggested, however, that this is a bighly econtroversia] question, which admits of more than one
¢ iqu i "InEL R vol 28 (1983) at 34 - 50

interpretation. Cf Julius Stone: "

and Eelsen’s reply: "brof Stone and the Pure Theory of Lzy” iy Stan L Bev vol 17 (1965) at 1108 o 181, See
further B Schambeck: * Hﬁx1ighkgi1gn_und_ﬁ:gnzgn__dgz_kgchizlghzg_xglsgna" in Juristische glatter vol 108
(1884) 126 - 34, sed contra F Lachaayer: 'Dig__G2ltunzsnantzaliii&_dez._ﬁxnndnazm " in Osterreichische
feitschrift fur offentliches Recht 28 (1877) at 193 - 210,

2. B Relsen: ’Ihg_Qnnggnﬁ_nf_ihg_&gxal_degz' in ks Jnl of Jurisprudence vol 27, (1982) at 64 - 84 (trapel

in Boglish by § 1 Paulsor),

3. Cf ¥ Ebenstein: "Ihe Pure Theory of lLaw : Dearthologizing Legal Thought® in Calif L Bev Berkeley (1871)
817 - 52.

4, But Cf Ch 3§ of this work, mhere it is-argued that underlying the concept of the basic norm are far BoTe
natural law and setaphysical considerations than Kelsen is prepared to admit. See further R W N Dias:

durisorydence (1985) 5th ed C 15,
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it directly confers validity as well as the coercive order set up according to the constitution, must, on the

whole, be effactiv;. Kelsen, significantly, views the Pure Theory of Law as occupying a middle ground betweer
tho extrens theories. One extreme theory, which tends oward an uncompromisingly idealistic stance, postulates
that the validity of the law i3 completely independent of its effectiveness, since there is no necessary
connection between the Ought of validity and the Is of effectiveness. The other extreme theory which tends

2
torard a diaetrically opposed, realistic outlook, assuees that validity and effectivencss are identical

It 1is significant that Kelsen rejects both these theories. The first theory he rejects on the ground that a
legal order is no longer valid when it ceses to be effectiv§{ Noreover, the very creation of a legal nora
presupposes & nore-setting act - so that there must be some relation between the Is of the norm-cresting act
and the Ought as the meaning of the nor;T ks to the second theory, Kelsen argues that effectiveness is a
condition of validity, but not identical mith it. A norm, for example, may be valid before it bhas ever been
applied and its validity 1s not necessarily impaired by the fact that it ie occasionally mot obeyed or appli;d.
Therefore, the effectiveness of a legal order is neither identical with its validity nor the reason for it
The reason for the validity is the presupposed basic nore, according to which ome ought to behave in conforaity

with an actusl constitution, which is, on the whole, effective. To put the matter in a nutshell, it may thus

1. For an examination of the inadequacy of the efficacy criterion within the practical comtext of a
revolutionary situation, see further Ch 4. See too B W ¥ Dias: Jurisprudence, (1085) 5th ed.Ch 1§ and Ch 4.
Gf J ¥ Barris: “Hhen and Whv does the Grundnorn change” s C L J (1868) 103 - 135

2. Bee earller this Chapter, where this view was briefly touched upon with reference to Kelsen’s work: _Pyre
Theory of Lay Cf I Bodenheimer: ° Poser and Lap: s studv of the concept of lag" Bthies 50 (1939-40) 127 11,

3. HlEelsem: “Pure Theory of Lag" (1867) at 213 et seq. See here Ch's 4,5, &, where it is shown how this
iz borne out in the revolution cases.

4, However, it is suggested, that since Is relates to a factual situation, it conceivably includes, social,
political, moral and other extraneous considerations. See further Ch 3.
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be said that the basic norm includes two factual conditions: Firstly, that an actual comstitution has been

[]
created, and secondly, that it is by and large effactive.

2

THE TENSION THRORY

Lelsen’s view of the relationship between the validity and effectiveness of the legal nore and of the shole
legal order from the vantage point of the basic norm is, perhaps, most aptly clarified by his conceptual-
fzation that tension inevitably inheres in the relationship between norm (Ought) and actual behaviour (Is?

Unless, ther, such tension exists, a mormative order - including a legal order - can hardly be said to exist,
Thus, it is sugeested, that an absence of tension between a normative order and actusl buman behaviour is
imeginable only with respect to a normative order that prescribes only conduet that actually takes placéf The
vors, “you ought to do what you actually do®, msy look linguistically like a morm, but is, in fact, 2 mers
description of the bebaviour that actually takes place. Such a comstruction is especially unsuited %o the
legal nors, which includes, in its first half the delict as a condition which ought to be followed by &
sanctio:ﬁ The legal nors does not state "you ought to behave as you actually behave" bub, "if you behave

contrary to the law, a sanction ought to follow".

- ; i " in Calif L Rev (1871) 641 - 2,
"Mher and Whv does the Grupdnors chapge” in C L0 (1968) 103 - 33, G Fughes: °
in Bssays in Honor of Hans Relgen, Calif L Bev Berkeley (1071) at 895 - 714, (f
Denis § K Ong: *Der Begriff der Norm bei Hans Relsen" in Osterreichische Juristen-Zeitung 32 (1977) at 189 -
172.

1. Cf W Bbenstein: “I]
_Bee further J ¥ Harris:

2. For & useful exposition of this theory, see W Ebenstein in his ork: The Pure Theory of Law University of
Kisconsin Press, Madisor (1945) reprinted in 1968,

d.  (f Ch ! where this dichotomy is expatiated upon.

4. Bbemsteln op it 841 - 2. But Cf B Stranzinger: “Der Norpbegriff bei Bame Eelsep” im Archiv £ir Rechts-
und Sozialphilosophie 83 (1977) at 309 - 412

5. B elsen: Pure Theors of Law (1967) 212 et seq. For a secondary source, ses R W ¥ Dias: Jurisprudence,
Sth ed (1885) Ch 4 on "fhe Problem of Power"
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The legal norm, then, presuses that there will always be a tension between the morm and actual conduct and

comes into effect precisely when contra-normative or illegal behaviour occursf Por a legal order, therefore,
to have meaning, the tension Detween norm and conduct must not fall below & certain minims. It is
unfortunate, hovever, that elsen nowhere in bis works spells out what this minimum of tension would De.
Sinilarly, the tension between norm and conduct must not rise above a certain maximur because, if it does, the
legal order may properly and legitimately be said to be no longer effective and would, accordingly, lose its
validity. Bere, again, lelsen does mot spell out in detail how such a maximum gap between legal order and

2
actual behaviour can be defined and measured.

In gome cases, it is suggested, it should mot be too difficult to decide whetber a legal order bas ceased to be
effective, so that it iz no looger valid. & concrete illustration in this regard is furnished by Tearist
Russia? fter the revolutionary overthrow of the Tsarist Constitution in 1817 and the subsequent establishmest
of Soviet rule, it became meaningless to interpret acts of citizens and state organs from the viewpoint of

Tsarist lav. Since the new Soviet legal order was effective, that is, its laws were generally applied and

1. B Helsen: The Pure Theors of Law (1967) 213 et seq, see too § Eelsen: ° P

On the Pure Theory of [as" in
Israel L RBev 1 (1886) 1- 7; Cf Albert Ehremsweiz: DPaycho-Anslytic Jurisprudence Oceanz Publicaiions
Incorporated, Dobbs Ferry, ¥ ¥ (1871).

. Bee in this regard J ¥ Harris: "Bhen aod Bhv does the Grundmorm Change™ in C L J (1968) at 103 - 133:

Jobn D Finch: Iniroduction to Legsl Theors 3rd ed.Sweet and Maxsell, Londoz (1829}, Ch 5 at 87 - 120; One

scholar, however, K Priedsann in Legal Theory 5th ed (1967) at 278 has explained Relsen's refusal to commit

binself on this issue in the following words: "How this minimum of effectiveness is to be peasured,Relsen does
not say, nor could he do so, without going deep into questions of political and sociological reality”.

This, it is suggested, is indicated by the fact that underlying the efficacy criterion are the very extraneous
or “impure” considerations which Xelsen 8o vehemently szeeke to exclude from his Pure Theory of Law. See
further Ch 3 wshere sociological moral, ethical and bistorical considerations are found to underlie the
effective basic norn.

3. s 1t was at the time of the Romanov imperial dymasty, when Hicholas 1I reigned, until his forced
abdication in 1817,

~~
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obeyed and the population by and large acted iz conforsity with its laps, the old basic morm - “ome ought to

behave as prescribed by the Tsarist Constitution® - had been replaced by a new basic mors taking into account

the fact that the new Soviet lsgal order ras effectiver

Bowever, it goes without saying that there may well be marginal cases in which the determination of a basic
bore oo the basis of its effectiveness, may not be as straightformard. Thus, in a civil war situation, it may
well be the caze that nelther of the cosbatant sides 1z in effsctive control of the whole national territory or
even of major specific portions which may have a high strategic or geo-political value. In this regsrd mention
can be made of the Vietnam War in connection with which it has been frequently stated that in some areas the
law of the Government of South Tietnam was effective in the daytime, but that the law of the Vietcong'ias
sffective during the nighé? Here the problem lies in deciding which basic norm is to be chosen in such &
confused situstion. It 1is suggested, however, that a pointer here would be to consider whether the
effectivensss of the control exeried by the respective forces is posseséed of a substantial degree of
permanency. Due to the highly volatile and fluctuating scemario prevailing there, it could be argmed that

i
neither side satisfied this criterion since their "efficacy” changed hande so frequently. In this way, it is

1. This efficacy, it is suggested, could De traced back to Nov 7 1017, the time of the Red or Bolshevik
Bevolution. This was the date which marked the accessior to power of Vladimir Ilyick Uljanov, othervise knosn
as Lenin, who headed the newly created revolutionary Govermment. It is suggested that a situatior analogous to
the Russo-Soviet experience, is provided by the Weimar Republic in Germany which existed fros 1919 to Bitler's
accession to pover oz 30 Jan 1933, EHitler thus effectively Decave the ner ruler of the newly created
Government.

2. i.e. the communist-led revolutionary armed forces of the Nationsl Liberation Front of § Vietnas.

§. 4 sitvation analogous to the Vietnam experience is provided by the Spanish Civil War (1836 - 9) {p which
Genl Eranco and hie imsurgent nationalists eventually succeeded in toppling the Republican Government.

4. See further especially the revolution cases in Ch's 4, § and §.



4
suggested, the efficacy criterion may be qualified or 1inited fn a meaningful way, thus preventing a farcical

situation from arising. This may conceivably arise on the accession to power of a revolutionary governament, in
which such government may claim effective control over its territory, even if such control lssts for only a fex

'
dours or days and even if it is toppled within days by yet another revolutionary clique.

While Kelsen does mot pretend that the comcept of the basic mors provides accurate standards of measuresent
that can be applied in each marginal eituation by means of sheer arithmetic, the basic morn does, it is
suggested, reflect the gemeral scientific principle of "cognitive economyaE Juristically, the choice of a
starting point viz. a basic nors, which ie to confer validity on the whole system of positive law, must appear
*first of all as arbitrarya. However, if the choice ie to be regulated, ome must bave recourse to a principle
outeidethe lag. This, thez, is to be found in the principle of "cognitive econony’? Aecording to this

principle, physical laws are constructed under the postulate that the largest possible mumber of facts be
sxplained by the simplest possible fornula Similarly, in the normative sphere or in the sphere of normative
valuztion, that basic norm should be presupposed which will allow the largest muber of behavioural phenomena
to be subsumed under the legal order thet sesks to regulate them. Thus we can recognise as valid the desand

that the choice of presuppositions should be so determined that the order to be deduced from the

1. This and other related difficulties concerning Relsen's validity-efficacy criterion will be dealt with at
length in Ch's 4, 5, 6 and Ch 7 where the practical difficulties regarding validiiy-efficacy are perbaps most
vividly illustrated.

2. See F Relsen: General Theory of Lay and State (Engl transl by & Wedberg) (1045) Russel and Russel, § T at
89,
3. Ibid.

§. 1.e. 2s developed by the philosophers ¥ach and Avenarius apd alse exployed by pragmatism.
§. Cf ¥ Bbenstein: The Pure Theory of Las, Univ of Wiscosin Press, Madison (1945) 115 - 1.
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presuppositions thus selected, shall evaluate, ae complying with the norms, as many facts as possible. To put

it differently, the content of the order presupposed valid shail colncide to the greatest possible extent mith
the factual conditions which it is to regulate. This may be sither because these conditions are motivated by
the idea of the order, or because they can be thought to be so notivated‘ Relsen calls this principle which he
was the first to introduce into the normative sphere, 'the principle of the epistemological production of @

2
value optimun’,

Iﬁ pany, if not in the majority of cases, the application of this principle should offer no serious difficulty.
However, in marginal cases of the type mentioned abové? quantitative analyses of the prevailing patterns of
bebaviour would have to provide the factusl element of effectiveness which is implied in the basic norm Just
as Relsen is willing to admit that the concept of the basic norm contains a minizal element of matural law - in
28 much as the validity of the legal order is derived from a norm outside of positive law - he similarly
concedes that the basic norm, to be meaningful, must take into account a minimum of social facts or scelal

reality, viz 2 pinimox of effectivenesss. Seer in this light, the concept of the basic norm seeks to solve the

1. B Relsen: Der Sesiclogi jur tshegriff (1811) at 98. Cf § Schambeck: "Moglichkeiter
in Juristische Blatter vol 108 (1964) at 126 - 134, Cf B Japzen: °

.ing Grenser der Rechtslehre Hans Kelsens"
“lelzen’s Theorv of Laf'in Am Pol Sc Bev vol 31 (1837) 205 - 228,

2. D8 XOng: "Der Begriff der Norm bei Fans Eelsen” in Osterreichische Juristen-Zeitung 32 (1877) at
168 - 172, Cf W Bbenstein’s “The Pure Theory of law : Demvthologising Legsl Thought" in Essays in Honour of
Hans Kelsen, Calif L Bev (1877) 617 - 52. See the same author in 1he Pure Theory of Lag Univ of Kiscongin
Press, Madison (1945).

3. 1.e. Vietnar and Spain.

. On this crucial peint, see B ¥ ¥ Dias : Jurisorudence 54b ed Ch 4; Cf § Hughes : "Yalidity and the Basic
Borg” in Essays in Honour of Hans Kelsen, Calif | Bev, Berkeley (1971) at 705 - 12. For a general theoretical
exposition of Kelsen’s effectiveress requirement, see J ¥ Harris: [sv and Leg: : ing;

goncepte [egal Rule apd Legs] Syster Clarendor Press, Oxford (1079); see furtter B Hoare
m&mu_mmummmmm Univ of Bawail, Bonclulu (1976).

§. This, as will be argued in Ch 3, smounts to gross special pleading by Kelsen, for, as will be shown, the
basic norm takes imto account far more than just sociclogical facts, but underlying it are alsc considerations
of morality, justice, ethics, politics, sociology, history etc. See in this regard Dias op ¢it Ch 4,
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problem of validity of law, while the tension concept seeks to solve the problem of its positivity. (learly,

\
then, the indispensable tensions between nors and behaviour must, of mecessity, supplement sach other.

It is suggested, bowever, that Helsen could arrive at this principle without employing the thought-econony
approack of the physical sciences, i.e. via his owz relativiem, rather 1ike Gustav Radbruch, amother prominent
exponent of that philosophy, had dome. According to Badbtucﬁf the systematisation of comsunal 1life canmot be
left to the legal views of the individuals living in that community because these differemt persons pay
possibly contribute contradictory counsel. Bather, it must be regulated by an unambiguous, supra-individual
authority. BSince, bowever, from a relativist point of view, tension and science are inadequate to such a task,
will and pover must take it over. If none can establish what is just in fact, soaeone must establish what iz
to be Just in law, and if the declared law is to fulfil the function of settling by the authoritative
pronouncesent of power, disputes between opposed views of right, then it must be declared by a will which can
push it through in the face of opposition froz any view of right. Khoever is able to carry out the law shows

3
thereby that he is the proper person to make the law.

Fron the foregeing it should be clear that the regulative prinsiple for the choice of the basic more is that a

definite relation shall obtain between the content of the obligation (Ought) to be enforced by the basic norm

. Cf DSEK Ong: “Der Begriff der Hors bei Hans Relsen® in Osterreichische Juristen- -Teitung 32 {1877) 2

170 - 1; see further W Ebenstein: “Ihe Pure Theory of [sx : Demvihologizing legal Thought” in Calif I Bem
Berkeley (1871) 642 - 3.

2. See his Rechtsphilosovhie at 81; see too B Kelsen; The Pure Theory of Law and Amalvtical
Jurisprudenc® in Harv L Bev vol 55 (1941) 44 - 70; Badbruck recalls that this idea of the basic morm of all
pesitive law is contained in the biblical passage Bomans 13:1 “Let every soul be subject unto the higher power”

3. Cf W Bbenstein: The Pure Theory of Lag, Umiv of Wisconsin Press, Kadison, (1945); See further: R

Stranzinger: “Der Horgbeeriff bei Raps Relsen” in Archiv fur Bechts- und Sozialphilosophie 63 (1977) 389 -
412,
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and the content of the corresponding reality (Is). It is of course true that this relation cammot be

established with anything approaching zathematical precision or sxactitude, but one can determize an upper or 2
lower liliti Thus, the interval or tension between these limits must not go beyond a maximum, for then there
would be no meaning in speaking of law as a special system, mor must it fall below 2 minimum, for this would be
to remove the possibility of emploring the system of law as a scheme of meaning and value for the actual

behaviour of human beings, the content of the system of nature?

Aecording to this temsion theory, them, positivity is a special relation between the content of (mormatively)
valid law and the world of actual events. This is but 2 special case of the gemeral philosophical problem of
the realization of value. Kelsen puts it thus:
“The exceptional difficulty inmvelved in it conmsists in the apparently umavoidable antinomy of @
necessarily presupposed dualise of Is and Ought, of reality and value, and the recognition, especially
unavoidable, of a contentual relatior between the systems presupposed unrelatable:%
Brief nention should also be made of the way in which Kelser uses his theory of the basic norm with the
distinction betreer validity and efficacy, to sclve the problem of revolutiog'as vell az that of law and power,
the constart precccupation of jurists. We speak of a revolution whet a systen of law is tersinated by methods
other than those which it bas itself prescribed, or wher it is replaced by a new systes. Revelution,

therefore, means a break ir the contimuity of lais

1. Oee D Lloyd: Introduction to Jurisprudence 5th ed (1985) at 330 et seq for a criticise of the vagueness
and uncertainty surrounding the "upper and lower limit", see further J W Harrie: * _Wbep apd Why does the

Grundeorp Change® in C L J (1968) at 103 - 133.
. See § Kelsen: Allgepeine Staatelebre (1825) at 18,
3. Ibid 18,

§.  This section above in the text should be seer as a theoretical background to Chapier Four where the
question of revolution, the change of basic norm and its practical implications are considered in detail.

§.  Bee here J Finnis: “Bevelutions and the Continyity of Lag” in Oxford Rssays iz Jurisprudence, {larendon
Press, Oxford, (1973) Ch 3.
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Bore the special mature of lan is clearly expressed, for only in the normative sphere can we speak of

revolution . Thus, in the sphera of reality, there is only evolution, which is the expression for the specific

)
causal law of nature.

Even 1if the new system persists, it remaine, from the standpoint of the old system, illegal force. On the
other hand, if the legal view of actual conditions iz to have any meaning, we must apply only the new systen
and assume its basic nora to be valld. Thus, might becopes right. It would be wrong, however, to deduce from
this that only an effective syster can be regarded as legally valid? Relsen puts it thus
"Just a3 the basic norm does ot cezse to be a morm because its content is made to coincide with
certain conditions of fact, sc also the system of norms built oo that basis does not lose iis
normative character because the tension between the obligation and the corresponding reality does zot

3
sxceed a certain saxinum”.

Law, therefore, does not coincide with power, although it camnot exist sithout it. DBather, law is ‘a
particular order or organization of power:? bgain, the theory of the basic norn attempte, inter alia, to solve
the probler of the validity of law, while the tension theory attempts to solve the problem of its positivity?
Both these theories are designed to protect the special character of law as a systematic discipline againmst the

(S
intrusion of natural lag and metaphysice as well as physical science and sociology.

1. HRelsen: “Ihe Pure Theors of lag and Analvtical Jurisprudence™ Harv L Bev Vol 55 (1841) 44 -70; " (n

the Pure Theorv of Lag " in 1Israel L Bev 1 (1888) 1 - 7T; W Ebenstein: "
Denvthologizing Legal Thought” in Essays iz Bonour of Hans Kelsen, Calif L Bev Berkeley (1871) 117 - 8.

2. Bee Ch 4 where it is argued that efficacy, per se, while it is the dominant principle, does mot ipso facto
confer legality (validity). The present writer argues that legality ought not to be measured by efficacy
alope, but that several supplementary, often limiting principles should be considered by & court of law before
validity or legitimacy may properly be conferred on & revolutionary government; see in this regard J X
Bekelaar: “Principles of Bevolutionary Legalits” inm Oxford Essays in Jurisprudence ed. by A W B Simpson,
Becond Series, Clarendon Press, Oxford (1973) Ch 2. See further Ch's 5, 6, and T for elaboration.

. H Relsen: Der Soziologische und Juristische Stsatsbegriff (1911) at 98
{. B Kelsen Beine Bechtglehre (1934) at 70.
5.  (Supra)

8. Cf Ebenstein op cit at 118.
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YALIDITS-ERRICACY IR PERSPECTIVE
The Pure Theory of Law, then, finds itself obliged to define its attitude in its theory of positive law as
distinct from that of its matural las opponentsﬁ It maintains that positivist theory, although it had scught
to emancipate itself from the doctrine of natural law, had not understood how to give the system a pure basis,
but had gone from the Bcylla of ethice to the Charybdis of natural science and sociolog§? In one form or
another, 1t would sees, all the leading theorists of positivisa, whether Continental or Anglo-American, when
they speak of the law as being positive, mean that it 1s effective. For Continental positivism, it is
sufficient to recall in this comnection the chief exponents of the psychological interpretation of legal

3
validity, viz. Bierling, Jellinek, Stammler, Ebrlich, Somlo and Weber.

Bierling defines a legal norm 28 valid when the subjects of the legal order recognise it, i.e. “heed and
respect it, feel it as obligatory upon them:t Jellinek defines a norm as valid "when it has power to act as 2
stizulue, detereining the iile. Validity, then, s a question of motives, and lav, iz & "psychological
phenonenon'? Jellinek finds the decisive motive in “the mormative power of the factual “(Die Norpative Eraft
ges Raktischen)by which be means the peculiar tendemcy of men to look on the babitually practices as a rule,

9
the nors. For Stammler, the validity of law ie "the possibility of its execution and the solution of the

1. See F Kelsenin Das Problen der Souverinitdt (1826) at 88, in Der’ soziologische und juristische
Stastebegriff (1926) 97 et geq.

2. Cf H Schawbeck: “Moglichkeiten und Grenzen der Rechtslebre Eelsens® in Juristische Blatter 108 (1384)
126 - 134;

8. As can be seen in the excerpts above, all these leading jurists on the Continent propound a sociological
interpretation of legality, thus emphasising the indubitable centrality of the efficacy requiresent.

§, ¥ Blerling: [ur kritik der Jjuristischen Grupdbegriffe 1:7 Gotha (1881), Cf Austin and hiz “habit of

obedience’.

5. K lellinek: Allgemeine Staatslehre (1911) at 333
§. Ibid 332

7. Ibid.
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probles of legal validity is to be found {n a peychological inguiry'. Ror Bugen Bhrlich, law iz "what lives

2
and works as law in human soclety”. Felix Sonlosdefines laws "as the rules of an inclusive, enduring,
babitually obeyed, supreme power”. Fimally, Max Weber distinguishes the ideal meaning of law az "a system of
légically deducible norms, froa its sociological meaning as & complex of factuel conditions governing real

Y
hupan conduct®.

Fron the above, it should be clear that the emphasis on efficacy as the basis of validity 1is common, if not
central to all these thinkers, whether, as in the psychological theory, the efficacy is the perception, the
internal conviction of the legal subject, or, as in the sociological theory, efficacy 1is looked on more as a
sociological phenomenon. In all this, therefore, the genmeral position that the positivity of the law is its
actuzlity, remains unaffected. This would hold true whether the main emphasie is laid on the proclamation of
the lan by the legislator, or on the application by the judge, administrative tribuzal or on the obedience of

the legal subjects?

Before closing this Chapter, it is suggested that another way of gaining a perspective of validity-efficacy is
by a brief consideration of whet might be called the gphere of validity of the morm.  Since morms regulate
bumer behaviour and since buman behaviour takes place in time and space, norms are valid for a certain ime and

b
for a certain space, Thus, the validity of a nora may begin at ome moment and end at amother. The following

1, In this regard see bhis Ihgg.‘g__dgx_ﬁg:hi.x;azgna;haﬁt Berlin, (1811) 72; or for an even more lucid
stetement: Lehrbuch der Rechisphilosophie Berlin, (1823) 148.

8. B Ebrlich: Grundlegung der Soziologie des Rechts Mumich, (1811) 6: i.e. the actusl rules followed by

humar bekaviour,

8. ¥ Somle: Juristische Grundlehre Leipzig, (1927) 105
& ¥ Weber: Mirtschaft und Gesellschaft Tubingen, (1825) 369.

5. In loglo-American law, the emphasis is almost exclusively on the second of these meanings. Law is known
through its application by the courts. This comeon law definition was aptly stated more thanm 1 century ago by
0 K Boles: “The prophecies of what the courts will do in fact and nothing more pretemtious are what I mean by

| Law" “The Path of the [ag “ in Harv L Bev 10 (1896 -7) 41
§. ¥ Ielsen: Geperal Theorv of Las and State (1945) 42 - 3.
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exanple, given by lelsen, is apposite: The norms of Czechoslovakian law began to be valid on a certain day of

1918, while the norms of Austrian law ceased to be valid on the day wher the Austrian Republic had been
incorporated into the German Beich in 193&% In addition, the validity of a norm has also a relation to space.
In order to be valid et all, it must be valid not only for a certain time, but also for a certain space or
territory. e.g. the norms of French law are valid only in Framce, the norms of Swedish law are valid only in

Sweden, eté?

We may speak, therefore, of the fepporal amd the terxitorial spheres of validity of a norﬁ? In order to

determine how men have to behave, one must determine when and where they have to behave in the prescribed
panner. How they shall behave, whai acts they shell do, or forbear from doing, that is the _material sphere of
the validity of a nor;r Thus, porme regulating the religious life of men refer to amother material sphere than
nores regulating their economic life. With reference to a certain porm, ome can, however, raise not only the
question of what shall be done or avoided but also the question of who shell perform or avoid it. The latter
question, then, concerns, the pergonsl sphere of validity of 2 norm. Just as there are norms valid only for a

certain territory, for a certain time, with respect to certair matters, so there are morms valid only for
certain individuals, e.g. for Catholics or Protestamts. The human bebaviour, therefore, which forms the
contents of the norms and which occurs in $ime and space, consists of a personal and a material elemeat. The

porms, therefore, have to regulate human bebaviour in all these respects. Among the four spheres of validity

1. 1This was the so-called ‘"Anschluss” by which Austria became incorporated into HNazi Germany; B Telsen:

Genera] Theorv of Las and State(1845) 43
2. Ibid.

§. Thid 44 -5

£, Ibid.
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of a norm, the personz] and the material spheres are prior to the territorial and the teaporal apheres! The

latter refer only to the territory within rhich and the time during which the individual shall observe certain

2
conduct. A norm cam, therefore , determine time and space only in relation to human behaviour.

Occasionally, it 1is asserted that norms can have validity not for the past, but only for the future. That,
Kelsen3 maintains, is not s0 and this assertion appears to be due to a failure to distinguish between the
validity of a norm and the efficacy of the ides of a norn:' Thus, what is effective iz not the morm, contrary
to the incorrect and abbreviated usage by which ve speak of the nors’s efficacy, but the psychical fact of the
mental image which has a norm for content. The idea of a norm, then, as a psychic fact, can become afficacious
ooly in the future in the semse that this idea must temporally precede the behaviour conforaing to the mora,
since the cause must temporally precede the effect. But the norm may alsc refer to the pasa Past and future

are, therefore, relative to a certain moment in time.

1. B Kelsen: Geperal Theors of Law and State (1945) at 44 -5
2. Ibid.

3. Ibid 43 - 4; Uf in this regard ¥ BEbemstein: “Ihe Pure Theory of Law : Depvthologizing Legal Thought” in
Besays in Bonour of Bams Helser in Calif L Bev Berkeley (1871) 640 - 1

4, See B Helsen: "Dag Hesep des Stastes” in Bevue Internationmale de la theorie du droit (1926) 7.
§. Qeneral Theory of [ag and State at 43 - 4
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Chapter 3

Introduction

In Chapter Two, primacy was accorded to the evaluation of the validity- efficacy criterion, while the concept of the
basic norm was considered only insofar as it was relevant and necessary to deepen and at the same time facilitate
our upderstanding of this all-important criterion. In this Chapter, the reverse will be attempted. Priority will
be giﬁen to a critical evaluation of Kelsen's basic norm, its intricacies, legal as well as meta-legal, and all
that that entails. In so doing, the validity-efficacy criterion will only be comsidered tangentially, insofar as it
pronotes a more profound understanding of this cornerstone of the Pure Theory of Law. In the result, a certain
degree of overlap is therefore unavoidable. Before commencing, it should be moted that this Chapter and Chapter
Four are written within the framework of a crucial but necessary distinction. Thus, it is suggested that before
one can hope to understand the concept of the basic norm in chamge , it is essential to consider the concept of

the basic norm at rest. While the former will be corsidered in Chapter Four, the latter will forz the subject-

patter of this Chapter.

1 2
The Grundnors Considered : A Diachronic Perspective

The position of the basic nore of legal orders in its conventioral sense, can be traced back to the beginning of the

1.4 1t is important to mote at the outset that Kelsen himself employs a variety of concepts which he regards
as being synonymous with his "Grundnore”. Among these are: "Ursprungsmors” (0rigin -
norn); and "Verfassung im rechtslogischen Sinme™ {Constitution in the legal-logical semse). Writers in
English, too, have employed concepts to express the idea of a basic norm; Cf A Ehrenzweig :
Psycho-Analytic Jurisprudence Oceana Publications Inc Dobbs Ferry, N Y (1971) who speaks of a “meta-nore”
and Julius Stone :“Mystery and Mystigue in the basic nors™ in HLR Vol 26
(1863) 34-50 - who speaks of an “apex-nore”. See too the Dossg judgment in Pakistan where Bakman J
referred to it as a "thought-norz", see further Ch 4.

B The concept of the Grundnors is, needless to say, enshrouded in mystery and controversy, attracting,
at times, extreme views. On one extreme are those writers who deny the basic morm’s very existence and
claim it is not even nmecessary to presuppose such a norm. See e.g.J Baz in his important Art.:"Xelsen's
Theory of the Basic Norm™ in Ae Jnl of Jurisprudence (1974). 19-20 On the other extreme are those writers
vho say that in each legal system, there may be several basic norms. Cf T Eckhoff and N K Sundby :
"The Notion of Basic Korms in Jurisprudence” in Scand § [ (1975).

2. This means the Grundnorsm concept will be evaluated with respect to Kelsen's changing conceptions thereof
over the many years that spamned his academic career.
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trentieth century to John Salmond’s first edition of Jurisprudence (1302). According to Salmond:

"there must be found in every legal sysiem certain ultimate principles from mhich all others are derived,

but which are themselves self-existent. Before there can be any talk of legal sources, there must be in

Y 8
existence some law which establishes them and gives them their authority.”

To this Salsond adds that the English rule that the Acts of Parliament have the force of law “is legally ultimate,
3
its source is historical only, not legal”.

It has been suggested that when Kelsen first directly mentioned the probles in his “Das Problem der Souveranitat

und die Theorie des Volkerrechts® {1520}, he was "unaware” of his predecesso;? Kelsen's initial statement of the

idea of the basic norm is that the justification of a sentence such as "The murderer ought to be punished by
imprisonment” cannot be by recourse to an Is-factum but involves recourse to an Ought, a nore which ultimately
leads back the justification to what Kelsen calls the “origin-nors™ (Ursprunssnore) or the "constitution in the
legal-logical sense§. "This origin-nore”, ke says, "is the hypothesis of every positive legal system, of every

concrete legal or state order.”

1. See Salmond op cit at 110. In the Preface fo his Hauptprobleme der Staatsrechtslehre 2nd ed (1823) p xv,
felsen claims to have already foreshadowed his position in 1913 in his "Zur Lebre vom
offentlichen Rechtsgeschaft” (1913) 31 Archiv des offentlichen Rechts 53, 190, as implicit in the
distinction between the "being” and the “becoming™ of a legal more. He also there claims to have
“pesented clearly” the concept of the basic nora itself in his "Rechtssesetz und Landesgesetz nmach
Osterreichischer Verfassung™ 32 Archiv des offentlichen Rechts 202 at 216 et seq “of course
without the distinction developed later between the basic nore in the legal-logical semse and the constitution
in the positive legal semse”. Kelsen there also acknowledges A Verdross® account in 1916
of the basic norm as a hypothesis for comprehending the positive law material in a mannmer analoggus to a
hypothesis in natural science. Problem der Bechtsuntervorfenheit des Gesetzgebers Juristische Blatter 45
(1916) 471 et seq as well as contributions to the basic more theory made by L Pitamic and A Nerkl

2. Salmond op cit 110 et seg
3. Ibid.

4. Cf Julius Stone :"Mystery and Mystique in the Basic Norg™ MLR Vol 26 (1363) 34-50. See too W Ebenstein : The
Pure Theory of Law (1945) at 8.

5. See Fooinote 1 at 52
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It is important to note that notwithstanding Kelsen's repeated statements and restatements up to his demise, his
whole idea of the basic norm still remains shrouded in mystery while continuing to attract either vehement
criticise or enthusiastic support? 1t is important, therefore, to comsider this concept from a theoretical
vantage point or perspective first before the practical significance of this concept is briefly dealt with later
in this Chapter. In doing s0, it is crucial that an inquiry be made into the obscurity that still surrounds
felsen’s idea of the Grundmors. In order to attempt this, it is necessary to collate his various statements about
it from his many writings and works written at different periods of his long and illustrious academic career. This

diachronic and theoretical exposition of the Grundnorm will, it is suggested, reveal iis ramge of possible meanings

as well as the implicatioms thereof.

It is significant that the basic norm idea of Kelsen is already central to his theory in his important work

Allgemeine Staatslehre (1925).Here already it is referred to variously by the names “basic norm” (Grundnorm),

3
"origin-nore” (Ursprungsmore) and "comstitution in the legal- logical semse” (Verfassung im rechtslogischen Sinne)

H
lelsen said at the time that the basic morm "brings about the unity of the 6ystem” and "founds the system of the
5
legal order”™. Thus, its typical content would be that an authority, a source of law is set up whose expressions

have to obtain as valid: behave as the legal authority i.e. the monarch, the popular assembly, the parliament etc

1. Kelsen op cit at 33. It is significant that in 1960 Kelsen credits ihe doctrine to analysis of the procedure
alvays employed for Knowledge (Erkenntnis) of positive law. Reine Rechtslehre 2nd ed
(1860) at 209. Barly in his Allgemeine Staatslehre (1925) 250 he says it corresponds to some extent to the
concept of the original contract or the social contract constituting the State.

2. It is not surprising, then, that Stone in his important Article "Mystery and Mysticue in the Basic Nora™ NLR
Yol 26 (1963) at 34 - 50 has this to say: °"... the probles of the basic norm
has recently been vigorously and frontally approached by several mriters®.

3. See "Allgepeine Staatslehre® at 84, 83, 104, 249

4, Thid 84
5. Ibid; sed contra J Raz: The Concept of a Lezal System {1873) 121-202
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compands; so runs, simplified for clarity’s sake, the basic more. As regards its mature and place in relation to

2 3
the legal order concerned, Kelsen maintains in this early work that it is a hypothetical norm which actually does
not stand inside the system of positive legal propositions (Rechtssatze), but first of all founds these systems. On
this view, then, the basic norm is not an enacted (gesetzte) morm, but a presupposed (vorausgesetzte) norm. It is

only this nore which comstitutes the unity of the enacted noras.

‘Relsen proceeds to say at this stage that the basic norm must be introduced by legal cognitionm, "as a hypothesis

in order that the material to be conceived as law ... could at all be apprehended as elements of the same system

of las”. There is thus, according to hima correlation between the hypothesis and the material shich this

hypothesis governs. The hypothesis is here determined according to the material govermed by it, as the material is
determined according to the hypothesi;{ This, Kelsen says, is also to be so in the realw of the natural

sciences. The hierachy of the legal order then, runs imto the basic morm which founds the unity of the legal

order in its self-movement, setiing up first of all a law-creating organ. It is imporiant to stress here that this

3
organ fores the constitution in a legal-logical semse , while the legislaiure which has been thus created by

enacting norms which regulate the legislation itself, forms, as the next step, the constitution in the positive legal

S€nse.

1. B Kelsea : Allgemeine Staatslehre (1325) at 98

2. Ibid. See in this regard too R Stranzinger: "Der Hormbegriff bei Hams Kelsen™ in Archiv fur Rechts-und
Sozialphilosophie 63 (1977} at 399 - 412.

3. See however I Stewart: “The Basic Nore as Fiction™ in Jur  Rev (1980) 199 - 224 who points out that Kelsen
in the last decade of his life, departs somerhat from the hypothesis view and states
that the basic norm is a fiction in the sense of Hans Vaihinger's ‘Philosophie des Als-0b. For an evaluation
of the Fiction view, see later in this Chapter.

4. Kelsen op cit at 246

5. See § Kelsen: "On the Pure Theory of Law" in Israe{ L Bev 1 (1966) 1 - 7. Cf H Schambeck: “Mozlicheiten und
Grenzen der Bechtslehre Kelsens™ in Juristische Blatter Vol 106 (1984) 126 - 134 )
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1
In his subsequent work Reine Rechtslehre (1934) some minor clarifications are evident.
In this work Kelsen says that the basic nore “imparts” the setting up of the fundapental fact-situation
(Grundtatbestand) of law-creation. It is noteworthy that the basic nore here is viewed as the starting point of a
procedure; it has a completely formal-dynamic character. From this basic norm, then, the single legal morms of the
legal system cannot be deduced% Thus, when the various norms of a legal system are referred back to a basic norm,
this happens in the manner that it is shown that the creation of a single norn has taken place in accordance with
a basic norﬁ% Host notable bere is the fact that Eelsen writes of the “validity™ of the basic norm as well a; of

the legal order. Therefore, under the presupposition that the basic norm is valid, the legal order on which it

rests is also valid and since it is not created in the legal procedure, it is valid as a non-positive legal norm

It is important to mote at this stage that Eelsen's restatement of these doctrines in his seminal work General

Theory of Law and State (1946) is characterized by some substantial developments. Thus “the question as to the

reason of validity of a nore", he now writes , is closely related to the question: "What is it that makes 2 system
8
out of a multitude of norms?" That a norm belongs to a norzative order can then be tested orly by ascertaining

that it derives its validity fros the basic norm corstituting the legal order. The basic nmork is, therefore, "the

1. B Relsen : Allsemeine Staaislehre {1925) at 249
E Relser : Reine Rechtslehre (1934) at 64. Cf R Moore: Legal Norms and lLegal Science - A critical Study of

Eelser’s Pure Theory of Law Univ Press of Hawaii, Honolulu (1984).

(%]

3. Reine Rechislehre at 65

4. Ibid 66. But cf G Hughes: "Validity and the Basic Hors” in Essays in Homor of Hans Kelsen,Calif L Rev,
Berkeley (1971) at 695 - 714

5. Cf Relsen's later writings e.g. "On the Basic Norm® in Calif L Bev Vol 47 (1958) at 107 et seq. See too “Hhat is
the Pure Theory of Law" in Tul L Rev 34 (1960) 263 - 271.




last reason of validity within the normative systen!. &

Becording to the nature of the basic norm, then, Kelsen distinguishes two types of normative systems: static and
dynamic. Within an order of the first kind, the norms are “valid® by virtue of their contents. Their contents
have an immediate, evident quality that "guarantees% their validity. Put differently, it could be said the norms
are valid because of their inherent appeal. The norms have this quality, because they are derivable from the
basic norm “as the particular is derived from the generaft. Batural law, as Kelser says, tends to be a static
system of law (norms) whereas positive law, whose basic more consists in the delegation of a law-making authority,
constitutes a dynamic system. Since a positive legal order is a dynamic system, its basic norm "is nothing but the
fundamental rule according to which various norams of the order are to be created”. TYet, significantly, the

particular norss of the legal order camnot be logically deduced from this basic norm. Instead, they are to be

I.’
created "by a special act of will, not concluded from a premise by an intellectual operation”.

In bis sesinal nork General Theory of Law and State, Kelsen makes it clear that the basic norm is mot the arbitrary

product of juristic imagination. - Rather, its content is determined by facts. The functior of the basic norm, then,
is to pake pessible the normetive interpretation of certain facts amd that means the interpretation of facis as ihe
creation and application of valid morms. Legal norms are considered considered valid only if they belong to an order

whick is by and large efficacious. Therefore the content of a basic nore is determined by the facts through which

[y

In his General Theory of law and State (1945) Eelsen makes the following significant correlative remark: "The
quest for the reason of validity of a more is not like the quest for the cause and effect - a regresses ad
infinitum ... a last or first cause has no place within a syster of natural reality" (at 1i1)

2. Cf J Stome: “Mystery and Mystique in the Basic Norz" in LR 26 (1963) 34 - 50; sed contra H Kelsen: “Prof
Stone and the Pure Theory of Law™ in Stan L Rev 17 (1965) 1128 et seq

3. General Theory of Law and State at 112

§.  Ibid 144

5. Hee earlier Ch 2 where this point is elaborated upox.
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an order is created and applied, to which the bebaviour of the individuals regulated by this order, by and large

]
conforms. It is mot required, them, that the actual behaviour of individuals be in absolute conformity with the

order.

It is significant that Kelsen in his Gemeral Theory of Law and State provides more detailed formulations of the

basic norm thar in his earlier works% Expressed in the form of a legal norm, the basic norm of the legal order of a
'single state is as follows: “(oercive acts ought to be carried out only under the conditions and in the way
determined by the "fathers” of the comstitution, or the organs delegated by the;a. The basic norm of the
international legal order, on the other band, would be as follows: *The States ought to behave as they have
customarily behavedft felsen makes the significant addition that the basic norm of a mational legal order does mot
imply that it is impossible to go beyond thai nmorm, since ome may legitimately ask why ome has to respect the

" historically first constitution as a binding nors. The answer might be that the fathers of the first constitution
were empowered by God? It is characteristic of legal positivise, however, that is disperses with any such religious
justification of the legal order. The ultimate hypothesis of positivism, ther, is the norm authorising the

b
historically first legislator and all the other acts based on the first act. The crucial point to bear out here is

[y

See further Ch 2. Cf R Stramzinger: " Der Normbesriff bei Hams Kelsez' in Archiv for Rechts-und
Sozialphiloscphie 63 (1877) 39% - 412

2. Cf W Bbenstein: The Pure Theory of Law University of Wisconsin Press, Madison (1945). See further J Stone:
“"Mystery and Mystique in the Basic Nors™ in MLR 26 (1983) 34 -50

3. B Relsen : General Theors of Law and State (1945) at 116

4. See Ch T of this work, where this point is elaborated upoz. see too Cemeral Theorv of Law and State at 369

b, For a fuller discussion see ¥ Kelsen: "0n the Basis of Lecal Validity" in Am Jul of Jurisprudence, Vol 26
(1981) 178 - 189, See too "Il Fondamento della Validita del Diritio" (1957} 40 Riv di Dir Intern 497 at 502 et
{trans] by G Arangic-Ruiz)
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that the basic norm is pot identical with the constitution. BRather, the basic norm is the presupposition or

]
bypothesis demanded by legal theory that a particular comstitution of a specific legal order ought to be obeyed

In a significant developaent, the second edition of Reime Bechtlehre makes certain important clarifications aimed
at countering certain disapproved interpretatioms. It is notable that Kelsen here says that the basic norm provides
the foundation for "construing the subjective meaning of certain acts of human will as their objective neani;é."
Since the basic nore "is not a willed norm, not even willed by legal science, but only a thought-norm, legal
science does not arrogate a norg-creating authority with the ascertainment of the basic norn.'3 Furthermore, legal
science does not prescribe that the commands of the comstitution-givers ought to be obeyed. It therefore remains
cognitive, even in its epistemological ascertainment that the basic norm is the condition under which the subjective

eaning of the constitution-giving act and the subjective meaning of the acts done according to the comstitution are

L . .
interpreted as their objective meaning. Kelsen, in his Reine Rechtslehre puts it thus :

“upon the question, ¥ho presupposes the basic norm - The Pure Theory of law amswers - whoever interprets the
subjective meaning of the constitution-giving acts as their objective meaning i.e. as an cbiectively valid

noreE.

1. See in this regard R ¥ K Dias: Jurisprudence 5th ed Ch 4, 16; T C Bopton: "Grundmore and Constitution:
The Legitimacy of Politice™ in MeGill L J Vol 24 (1878) 172 - 91. For a Latin-American perspective, see [ A
Warat: “La Norma Fundamental Eelseniana como criterio de Significacion” in Estudios de Derecho (1981) at 39 -
62. But see e.g.h Qjo: "The Search for the Grundmorm in Nigeriz® in I C L @ 20 {1971) 117 - 136 who treats the
Grundnore as synonymous with the Constitution.

Beprinted in 1960

o

3. Beine Rechtslehre (1360) 205.
4, Ibid 206 See in this regard J ¥ Harris: “When and Why Does the Grundnore Chamge?" in CLJ (1968) 103 - 133.

5. Ibid 208.

6. Ibid 208-9. But cf B Moore: Legal Norms and Legal Science - B Critical Study of Kelsen's Pure Theory of
Law, Oniv Press of Hawaii, Homolulu (1978).
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As can be seen from the foregoing, Kelsen now, in order to avoid misunderstandings, explicitly rejects

interpretations according to which the basic norm is inside the legal order, or can be construed out of the positive
)
legal materials as being implicitly given in them. He declares, instead, that the basic nors is actually "outside”
2
the constitution. However, in an effort to obtain greater precision, he then reformulates the basic morm of a

national legal order as follows:

" Coercive acts ought to be carried out under the conditions and in the manner which is determined by the
historically first state constitution and the norm emacted according to it. (In abbreviated form : "One ought

3
to behave as the constitution preseribes®)

In addition, he also reforsulates the basic nors of the international legal order thus : “The States i.e. the
governments of the States, ought to behave in their mutual relations or coercicn of State against State ought to be
exercised under conditions and in a mannmer corresponding to a giver custom of the States.”

) A Yy
This, in Kelsez's words, is the "legal-logical constitution of international law”

It should be noted here that Kelser’s doctrime of the basic morm, for all its sigmificance, can be questioned ard
s g i s N oo <0
has been questioned ever by the most ardemt of Relsenites, Thus, it was the criticisas of F Lauterpacht as to

the relation between the basic nors and the actual facts of human behaviour in the particular, which led Eelsen to

1. This is the so-called "intra-systemic” theory of the basic morm, as opposed to the "extra-systemic® view
which holds that the basic norm is outside the legal order. C(f J Stome: "Nystery and Mvsticue in the
Basic Nore™ in NLR 26 (1963) 34 - 50.

2. B Helsen : Reine Rechtslehre (1960) at 207-8.

3. Ibid 203-4. See too H Kelsen: "On the Basic Norm™ in Calif L Rev 47 (1959) at 107 - 110, See further E Kelsen
“On_the Pure Theory of Law” Israel L Rev 1 (1966) 1 - 7.

4. RBeine Rechislehre (1360). See too Kelsen's important Article: “Sovereirnty and Intermational Las" in
Georgetown L J 48 No & (1960) 627 - 640.  Cf G Hughes "Validity and the Basic Norm™ in Calif L Rev Berkeley
(1971) 708 - T14

5. Stome op cit at 34 -45. See further H Janzen: ™ Kelsen's Theory of Law" in Am Pol Sc Rev 31 (1937) 205 - 26.

6. See B Lauterpacht: “Kelsen's Pure Science of law™ in Nodern Theories of Law (ed.by W I Jennings, OUP,(1933)) Ch
T; Of ¥ P Golding: "Kelsen and the Concept of Legal Syster” im More Essays in Legal Philosophy, General
kssessments of legal Philosophies. {ed.R § Sumaers, Oxford, (1971)) 69.
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nake quite explicit that the "content” of the basic nore is “determined by facts”. This is confirmed by Lauterpacht
2
vho points out that "there must be a certain parallelisw between what is and what ought to be". Consequently, the
tension between the factual and the normative must not be too great, if the fundamental rule is to retainm its
usefulness, just as it ought mot to be too small if law is to remain a normative as distinct from a natural

science. It goes withoui saying that the notion; of “too great" and “"too small™ would require reference to some

3
non-legal norms of judgments, as well as to the facts.

It is significant that the renowned Emglish jurist B L A Hart stresses that Relsen’s characterization of the basic

nora for instance as "hypothetical® and “postulated” and “existing in the juristic consciousness”

“obscures, if it is not actually inconsisient with the point ... that the question what the criteria of legal
validity in any legal system are, is a question of fact. It is a factuel question, though it is one about the

u
existence and content of a rule”.

It is noteworthy that Relsen at one stage draws an analogy beiweer his basic norm and the most general {and thus
ultimate) principles of physics on which the unity of the system of kncwledge of pbysics is based. It is arguable
that if this analogy of Kelser is correct, then all that Relsen could mear by speaking of the "validity of the

5
basic nors” is its heuristic fitness (heuristiche Tauclichkeit). “Validity” iz this sense, then, means that it is

1. See B Eelsen:Reine Rechislehre (1960) at 208-9.

2. See N Lauterpacht: "Helsen’s Pure Theory of Lar™ iz ¥ I Jemnings (ed) Modern Theories of Law (1933) at 111
Kelsen's later statement of the legal order to be “by and large efficacious™ in order to be valid, seems 2
response to this criticism. Cf J Stome: "Mystery and Mystique in the Basic Nore™ in MLR 26 (1963) 34 - 50. see
further Ch 2 for a full discussion of this point.

3. See further Ch 2; Cf J Stome: The Province and Function of Law (1946) at 106.

4. See H L A Bart: The Concept of Law (1961) at 246; see too Hart’s Art. “Relsen visited” UCLA L Bev (1963).

5. Gee Felix Kaufpan: Nethodenlehre der Sozialwissenschaften (1936) at 287. Cf G Hughes “Validity and the Basic
Nore™ in Calif [ Rev, Berkeley (1971) 700-5.
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for allowing phenomena to be apprehended, as a unity, just as the “validity" of the ultimate principles of physics

'
eeans only that they make it possible to apprehend the physical happenings as a law- governing emtity.

The basic nore is not, as it is for Kelsen, a norm stricto semsu, but ratber the totality of the criteria by

recourse to which it is determined whether norms belong to a particular legal order. These criteria, it is

suggested, will invariably involve factual considerations of sociology, history, morality, idealogy etc. Some noted

jurists have called it the "positivity criterion” (Bositivitatskriterium) in order to understand it as the

3
definition of the concept law according to a definite legal order.

It must also be pointed out that the basic morm as a “nors-logical fundamental norm” is illogical in the semse that

from it as a meta-juridical ertity, it is impossible to derive anything juridical through "logical legal

- Y .
procedures™. Seen in this light, Kelsen's basic more is incapable of explaining the law or the legal order as being

positive. Bather, it would be requisiie tc explain this norm itself as a positive more.  On this view it is

arguable that Relsen's basic norm amounts to a mere thought-construct postulated to save Kelsen's theory from

“logical openness”, a concept Eelsen expressly dissapproves of. It has been suggested that since the Kelsenite

Cf F Kaufean: Methodenlehre der Sozialwissenschaftern (1936) 297

See later this Chapter where this point is fully expanded upon. Cf B W K Dias: Jurisprudence 5th ed Ch's 4,
16; cf DS K Ong: "Der Begriff der Norm bei Hans Relsen™ in Osterreichische Juristen-Zeitung 32 (1977) 169-
172, Sed contra ¥ Ebenstein: The Pure Theory of Law, Univ of Wisconsin Press, Madison, (1945); and the same
author in "The Pure Theory of Law : Demytholozizing Legal Thought™ in Calif L Rev, Berkeley (1971) §17-52.

See F Kaufman: "Juristischer und Soziologisher Rechtsbegriff”™ in A Verdross (ed) Gesellschaft, Staat und Recht
Testschrift Hans Kelsen zum 50 Geburtstar gewidmet (1331) at 1, 30 et seq esp 35, 40. See too 0 Bondy: Logical
and Eristemological Problems in Legal Philosoply Australasian Jnl of Philosophy Vol 2§ (1951) 81 at 92.

See A T [Kliiman: Orguskord (The Legal Order) publ in Estonian (1939) at 30. See too I Tammelo AT
Kliimann“s Rechtstheorie” Archiv fur Rechts-und Sozialphilosophie 39 (1950) at 90 - 101. It has been suggested
that perhaps Kelsen's distinction beiween static and dymamic normative sysiems, developed in General Theory of
Lav and State (1945) 112-3 and his insistence ir Reine Rechtslehre (1960) 207 "that positivity of a legal

nors does not rest on the basic nors” are a response to this kind of criticisa.
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inquiry is essentially into the law as a logical system, neither Kelsen mor Austin peeds to argue that actual law

does or ought to conform to their logical schene;. Taken to its extreme, this criticise would hold that there may
be more than one, indeed a multitude of basic morms to a given legal order, which may even (as in one comstitutional
instrusent) be in “irreconcilable conflict®, but that until these conflicts arise and the legal order is disrupted,
there is nonetheless a legal order in existencg: Noreover, it can be stated against Kelsen that mature and highly

ordered systers of law have subsisted under the greatest confusicn as to basic rules or fundagental norng

It is suggested, however, that this criticise against Kelsen's single basic nore can be countered by formulating the
normative content of the relevant part of the constitution (which derives its validity from the single basic norm)
by way of a disjunction as follows: “Bebave in accordance with what is prescribed by the authority A or the
authority B or the authority C etc”. This could still be forced in the form of Kelsen's single basic norm "One
ought to behave in accordance with what the constitution prescribes” since the above disjumctive fundamental more

.o h
is, in one sense, a norm of a comstitutior.

The view has alsc been put forrard that the basic norm idea is more difficult of use in cognizing & common law

systew because of the gemerally inductive approach of lawyers and judges to legal problems. According to this view,

1. See ] GStone: The Provimee and Function of Law (1846) at 110, Stone here criticizes Eelser for having
overlooked this vital poeint.

2. See D Lloyd: Introduction te Jurispredence (1959) at 304. See too in this regard the important Article by T
Eckhoff und K K Sundby: “The Notion of Basic Norms in Jurisrrudence” in Scand § L, (1975). The authors argue
that every legal order contains a number of candidates, which could all equally readily qualify as basic
norss. Kelsen's conception of ome legal form for each order, they contend, performs simply an aesthetic
function.

3. DSee G Hughes: "The Existence of a Legal System™ NYU L R 35 (1960) 1001 at 1012,  Stome argues thai these
criticises are due to the fact that Kelsen “has often over-stepped the limits of his own discourse™. See J
Stone: “Mystery and Mysticue in the Basic Norg™ in MLR 26 (1963) at 34 - 50, 41-2.

§.  Ibid,
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this would explain why there is no case law to support squarely the norm of parliamentary supresacy. It has been

suggested here that the rational reconstruction of a legal system can be done only piecemeal, step-by-step fashion,
beginning at the bottom and working its way to the top. Thus, on this vier, there is no a priori reason for
paintaining that there is a single specific basic norm which is assumed by all the law-making officials of the
territory, nor is the identity and content of such a norm a datum nor need there only be ome such basic nor;. In
this regard, Eelsen's basic nors notion can also be impugned on another ground. On the ome hand, it has, in a
sense, always the same content for it is in all legal systems simply the rule that the comstitution or those who had
laid down the first constitution, ought to be obeyegz But, on the other hand, Kelsen imsists on a “needless
reduplication” in that there is a further rule to the effect that the comstitution or those who laid it down are

obeyed. This amounts to a rule that the rule laying down the criteria of validity shall be obeyed.

The above theoretical criticisms against Kelsen’s Grundnorm motion are rather difficult to counter as they stand.
Unfortunately, the difficulty of rebutting these criticises is compounded further still by the ambiguities,
perplexities and uncertainties, which are often a feature of Eelsen's phraseolcg?. In this connection, one may
legitimately ask what exactly is the semantic import of the other desigmations which Kelsen accords the emtity he

l’
usually refers to as the basic norm, especially the names “origin-nore” {Brsprungsnorw) and “comsitution in the

1. For ar enunciation of this view, see ¥ P Golding: Relsen and the Comecert of Legal Syster Archiv Far Rechts -
und Sozialphilosophie 47 (1961) 355 at 385-6. See too B T E Lathae:"The Law and The Commonwealth” in W K
Bancock: Survey of British Commonwealth Affairs; Oxford Univ Press {1837} at 522-95.

See B L A Hart: The Concept of lay (1961) 245-6; see too same author: "Relsen visited” in UCLA L Rev (1963);
Cf T Tammelo: "Drei Rechtsphilosovhische Aufsatze™ (1948) at 13, see further J Stone: "Mystery and Mystique in
the Bacic Norz™ MLE 26 {1363) 44.

oo

3. It should be noted here that Kelsen might not be entirely to blame for this since academic German is, by its
very nature, characterized by obscurities and vagaries which are not easily translated into English. Sinmce
Kelsen was schooled in Contimental Jurisprudence,these obscurities presert formidable difficulties to the
Anglo-American jurist. See in this regard I Stewart: “The Basic Korm as Fiction™ in Jur Rev (1980) at 199-274.
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legal-logical sense” (Verfassumg im rechislogischen Sinng). It would appear that Kelsen intends by all of these

designations to refer to one and the same entity; however, it is suggested that they are probably not all
“semantically apt” for this purpose. It is arguable that the very qualifier “basic” is itself inapt for a nora which
Relsenite theory places at the top of the pyramid of hierarchy of norms. As a result, it would seem that “apex”
nors would be more appropriate, because this would still leave in Kelsen’s ambiguous use of the term basic nora a

, . . ) . , 1
‘residue of meaning to which that term is less semantically incongruous.

Furthermore, the tere “origin-norm”, implying clarity and precision of source, seews to stand in contradiction with
Kelsen's repeated assertion that the basic norm is merely hypothetical or presupposeg. In addition, the phrase
“constitution in the legal-logical semse” also raises semamtic difficulties. The word "comstitution™ coznotes a
plurality of norms. Moreover, it is a term in regular lawyers’ usage not mecessarily implying what “basic nora"
implies. Further, the import of "legal-logical® suggests that the "basic nmora" is a logical principle (which Kelsen
denies) and that subordinate morms car also be derived from it through logical procedures (hich they cannot,
according to Kelsengi In view of this, it is mot surprising that the suggestion has been made that if all of these
crucial terms for Kelsen'ssnost pivotal idea are inapt in different ways for conveying what he has in mind, the

possibility must be left open that what be himself has in mind may also be not very clear and may even embrace,

1. See H Relsen: "Das Problem der Souveranit3t und die Theorie des Volkerrechts® (1920) at 33; Allgemeine
gtaatsiebre (1925) at 84,88, 249 and later writings in which "basic morm® is still the most frequently
occurring, but “origin-norz” and "comstitution in the legal-logical semse” also still occur.

2. See here : J Stone: "Nystery and Mystioue in the Basic Norm" in KLR 26 (1963) 34-50 at 44-5. Sed contra
Kelsen: “Professor Stone and the Pure Theory of Law” im Stan L Rev 17 (1965) at 1128 - 1142.

3. BSee B Kelsen: "General Theory of Law and State™ (1345) at 336; Reine Rechtslehre™ (1960) at 9, 47 as well as
his frequent assertion that it is outside the system of legal norms altogether.

4. "General Theory of Law and State” at 396 et seq.

5. Stone op cit at 44 - §.



without adequate articulation, different entities servin§7various functions{

knother theoretical difficulty with regard to the basic norm relates to its purpose. Thus, it can be asked whether
Kelsen offers the basic norm as a device whereby jurisprudents can comprehend a legal order as a whole i.e. as an
intellectual comstruct to aid cognition, or whether be offers it as the Ursprumgsmorm in which lawyers are to find
the source of validity of all the norms of a legal system. The difficulty here lies in deciding whether its nature
is "legal-logical” {i.e. "transcendental- logical”) or whether it is “legal” onlfﬁ A further difficulty springing
from this is whether the basic norm is a part of a legal order, the apex, as it vere, of the hierarchy of legal
nores, (“intra-systemic”) or whether it is merely a proposition presuppesed by the legal order directing one to
obey the “constitution ir the legal sensg'. If s0, the latter, rather than the besic morm would then appear to be

the norm or complex of norms at the apex of the hierarchy of legal nores.

In his early works, Eelsen seems quite adamant that the basic norm does not stand inside the system of positive
legal proposition;*and that because the basic morm is not created in the legal procedure, it is not valid as a
positive legal norm. Tet, frow then onwards, he bas regularly attributed functions to the basic nore which inply
that this nore is part of the respective legal order. In fact, he has stressed that this norm brings about the
unity of the legal syster, not merely the legal scholar’s cognition of the legal syste:.' Be alsc mentions that the

bierarchy of legal morms "runs into the basic mors” and that this basic nore sets up a las-creating organ. It is

1. J Stose : “Mystery and Mysticue in the Basic Nors™ in MLR 26 (1963) 45,sed contra H Kelsen: *Pr one and
the Pure Theory of Law" in Stan L RBev 17 (1965) at 1128 - 1142. See too D Lloyd: Introduction to Jurisprudence
5th ed (1985) 330-40 But cf D S K Ong: "Der Berriff der Norm bei Hams Relsen® in Usterreichische
Juristenzeitung 32 (1877) 169 - 172 (tramsl by O Bondy).

2. See B Relsen: "The Concept of the lLegal Order™ in Am Jnl of Jurisprudence 27 (1982) 64 - 84. {Engl transl §
Paulson) Cf Stome op cit 46.

3. See U Eelsen:Allzemeine Staatslehre (1925) 104.

4. B Relser: Reine Rechtslehre (1960} at 66. Cf R ¥ M Dias: Jurisprudemce 5th ed (1985) Ch's 4 and 16

5. Allgemeine Staatslehre at 84



arguable here that the fact that the later Kelsen found iienecessary to repudiate the idea that his theory gives to
jurisprudents nore-creating power, suggests that he too was uncertain about the implications of his own languag;.
Unless Kelsen means to say that his basic norm is intra-systemic, there does not seem to be much semse in his
assertion that it is the highest norm of a normative systegf One can only conceivably speak of something being
higher or lower than something else when the entities thus compared belong to the same or a parallel orde?
Therefore, unless Kelsen's hierarchy of norss represents something non-legal altogether, it must be assumed that his

basic norm is part of the hierachy of legal norms i.e. intra-systemic. Anmother cortradiction emerges when Kelsen

says that it is the last reason of validity mithin the normative syster.

4 crucial point in this matter turns on whether one takes the basic nmors to sean what is implied in the operations
shich Relsen purports to execute with ii. Seen in this light, it would appear to be intra-systemic and its content
socially conditioned? Bowever, if ome takes seriously lelsen’s explicit assertioms about its location and content,
this would seemingly make it extra-systenh: A difficulty here springs frox the fact that in his earlier writings
elsen fails to make clear a distinction between a proposition about law and a legal morm (or proposition of law)

both of which he often runs together in the ters Rechtssatz.

1. Cf B Kelsen:General Theory of Law apd State (1945) at 113 where EKelsen is concermed to insist that the various
noras of a dynamic system, such as a legal order "cannot be obtained frow the besic nors by any intellectual
operation”. See further ¥ Friedmann: Lezal Theory, Hth ed Stevens and Sons, London (1967} esp at 276-89.

2. Kelsen op cit 111. Cf J Stome: “Mystery and Mysticue in the Basic Nors™ NLR 26 (1963} at 46.

Ibid. But Cf 1 Stewart: "The Basic Norm as Fiction™ in Jur Bev (1880) at 193-210; See further J W Barris: Lag
and Legal Science Clarendon Press, Oxford (1979)

€a3

{.  Kelsen op cit at 111-2
5. Stone op cit 45-6.

6. Ibid.
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'
Another troublesome feature of the basic nore concerns the precise import of its formulation. It is important to
ask oneself in this regard whether it is intended to express a uniform basic mora for all legal orders on a
universal scale, that is to say, “the constitution in the legal semse ought to be obeyed”, or whether it is intended
perely “as a statement matrix with a blank to be differently filled in for each legal orderei In the latter case,
the pattern adopted by the basic morm could be illustrated thus: "The constitution in the legal semse of (Legal
Order A4, or "Legal Order B" etec) ought to be obeyed” or, alternatively, “Norms {all the norms which make up the
constitution of the particular legal order A or B ete. in question) ought to be obeyed?. This formela, as an
abbreviated form of Kelsen's basic norm "One ought to behave as the constitution prescribes” may represent an
identical legal norm for all legal orders, or it may be intended as: "One cught to behave as the constitution of ...
prescribes”, representing a kind of matrix of the basic nore, in which the blank would be filled in separately for
eack legal order e.g. Canada Bolivia Mexzico etz! A third possibility is that what are incorporated inte the

blanks are the actual provisions of the comstitutions of each legal order. Under the three versions giver above,

felser could prebebly show a kind of “aesthetic meed” for a basic norm in order to cognise the various national

1. bee here J Raz: The Comcept of & Lecel Syster (1973); see the same author ir his Article: "Kelsen's Theors of
the Basic Norz™ Am Jnl of JUIISPIUC°EL€ Yols 1§ - 20 (1874). This distinction is left confused, even in his
pain work General Theory of Law and Staie where he siill uses language which fails to discriminate clearly
betreen a proposition of law and a proposition about law. Stone makes the important point that ome of the
disestrous effects of this is his mixing up of the tesks of the lawyer and the Jurisprudent theoretician
Yet, in the same work (at 209) he stiil claims that "the doctrine of the basic nore is the result of an
analysis of the procedure which knowledge of the law has employed at all times”.

2. See J Stone: "Mystery and Mystigue in the Basic Norz™ MLR 26 (1963) 48; sed Contra B Eelsen: “Prof Stone and
the Pure Theory of Lag" in Stan L Rev 17 (1865) 1128 - 1142.

3. See B Kelsen:Reine Rechtslehre (1960) at 204; Cf G Hughes: Valldlty and the Basic Nore" Calif L Rev
Berkeley, (1971) at T00-8 who differentiates between the "weak semse™ and the “strong senmse” of the Grundrors.

{. B Kelsen: Reine Rechislehre at 204, see further Stone op cit at 48.

. Ibid.
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legal orders as existing under an assumed “world legal orderl.

A crucial inquiry here lies in determining the phenomena by reference to which the contents of the basic norm and
those attributing norm-creating competence are determined. A related question is whether they are exclusively
existential facts of social life and behaviour in a given community, or whether they include along with such facts
pon-legal normative judgements (i.e. of an ethico-political mature). If this holds true, then it would follow that
the contents of the basic norm are to be implied in, or in some way to be deduced from the existing nors of the
whole legal orde;E It has been suggested, however, that this is not always possible in view of the fact that the

legal order can only be identified by reference to its basic norm.

It would seem that Kelsen's requirement for a legal system to be “by and large efficacious” poinmts to the first
alternativg7 Bowever, his conception of the basic norm as a presupposition or a (possibly) hypothetical morm may
point to the second inquiry above. Along these lines it is arguable that the basic nore is a kind of norm “which is
implicitly given in the text of the statutes and the fores of expression of customary law and car be construed out
of the elaboration of the positive law naterialss. It is significant to note here that Kelsen in his Reinme

Rechtslebre {1860} expressly rejects this latter point. If this rejection were fimal, then there would be left only

1. See J Stone: "Mystery and Mystique in the Basic Nore® KLE 26 (1963) at 48; see further: T Eckhoff and N K
Sundby: "The Notion of Basic Nora(s) in Modern Jurisprudence” in Scand § L, Stockholm (1975). These authors
also endorse the idea that Kelsen’s basic norm merely fulfils an "aesthetic” need.

2. J Baz: "Relsen’s Theory of the Basic Nors' in Am Jnl of Jurisprudence Vols 19 - 20 (1974). Sed contra A
Filson: “Joseph Baz on Relser’s EBasic Norn™ in Az Jnl of Jurisprudence 20 (1982) 46-63.

3. Stome op cit 49.

§.  See further Ch 2.; cf H Kelsen: Reime Rechislehre (1960) at 212-22 and Rhat is ice? (1957) 209-224 “The
principle of effectiveness is the general basic norm that juristic thinking assumes whenever it agknowledges a
set of norss as the valid constitution of a particular State. This norm may be formulated thus: ' Mer ought to
bebave in conformity with a legal order only if this legal order as a whele is effective”.

5. 1 Tammelo: Drei Rechisphilosophische Aufsatze (1948) at 13. This possibility is also referred to in J Stone:
The Province and Function of Law (1346) at 106.
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the possibility of determination by factual phenomena, or non-legal normative judgments, or both. Further questions

then present themselves about the “purity” of Kelsen's netho}

Yet another theoretical but crucial inquiry is what precisely Kelsen means by saying that the basic norm is a
“hypothesis® or that it is “hypothesized” or "hypothetical®. It is imporiant to ask here whether these are the same
thing, whether they are related, but not identical notions, whether they are the notions applied to different
‘entities (viz. tWo senses of the basic norm), or whether they incorporate both of thesé{ It is clear that if
elsen’s basic norm is literally a hypothesis, then it camnot be a norm, stricto semsu. Although it may be
conceivable to speak of a norm as "bypothesized" (or hypothetical in that semse), it is more difficult to speak of a
nors as a hypothesis. A hypothesis, however tentative, is still a thesis and is certainly not a norm in any of
Felsen's senses of something prescriptive, or a "depsychologized comnanst, or a proposition with an imperative or
prescriptive import. However, one is prevented from dismissing this difficulty as a mere lapsus linguae by the fact
that in this very context Eelsen describes the basic nors of a national legal order as a hypothesis "expressed in
the form of a legal norné. Furtherrore, it should be borre in mind that the basic norw is not samction-stipulating,
in the sense in which Relsen lays this down as essential for a legal norm. The basic norm would, therefore, have to

L1 . N LX) a b B
be some form of "dependent” (“umselbststandige) or, as hustin would have said “imperfect” legal norm. 0Of course, it

1. See § Kelsen:"Reine Rechtslehre™ (1960) at 207.

2. See later this Chapier where the "purity" of Kelsen"s Theory is further questioned by a practical evaluation of
the Grundnors and the "impurities” underlying it, viz.sociology, history, politics, merality, ideology ete.
See further J Stone: Province and Function of Law (1946); see too B Lauterpacht: "Eelsen’s Pure Science of
Las" in Modern Theories of Law (ed ¥ I Jennings) 0 U P (1933) Ch 7

3. See B Kelsen: The Pure Theory of Law {1987) at-207 et seq. See further B Eelsen: "On The Pure Theory of lLas"
in Israel L Rev (1866} 1-7. Cf G Hughes: "Validity and the Basic Nore™ in (alif L Rev Berkeley (1971) 702-9
vho differentiates between 2 senses of the basic nore viz. "weak™ and “stromg”.

4. 0 Kelsen : "General Theory of Law and State” (1945) at 35.

5. Ibid 116.
6. Reine Bechtslehre (1960) at 51-9
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is possible that what Kelsen means by these words is what has been called a “positivity criterion”

o '
(Positivitatskriterium) and such a criterion may, conceivabiy, mot be a nore at all. However, that still leaves

X
Kelsen's insistence that it is both a hypothsis and a norm as a chronic source of confusion.

Bowever, if one adopts the alternative interpretation that Relsen's basic morm is a hypothesized or hypothetical
norm, difficulties present themselves here too. Thus, if the amalogy for legal science is to be the hypothesis of a
‘natural science, it can legitinately be asked whether the basic norm of 2 given legal order should not cease to be
hypothetical once it is proved temable. If, on the other hand, this hypothetical character is meant to be analogous
to the axionatiésprinciples of matural science, then Xelsen's desire to insist that the other norms canmnot be
deduced from the basic norm seews out of place, since it is the function of such axioms to serve as major premises

"
in deductive systems.

b further important inquiry from the theoretical standpoint (already considered earlier in this uorkﬁin relation to
efficacy-validity), must now be considered in relation to the basic norm specifically. Cenmiral to this inguiry is
what Kelsen meanms wher he says that the validity of the basic nors of a legal order is presupposeg. It is essential
to establish here whether he means that the validity of this norm has still to be established, but must be

established by reference to some higher noras mhich are not the concern of the lawyer or jurisprudent; or,

alternatively, wheiher he means that the validity of this norm has still to be established, but must be established

1. DSee F Kaufman: Methodenlehre der Rechtswissenschaft (1936) 297 et seq. Cf J Stone: "Mystery and Mystigue in
the Basic Norm™ (1963) 26 ¥LR at 48 - 9.

2. Stonme op cit 48

3. See here A N Honoré: "The Basic Norm of a Society” in Making Law Bind (1974) Ch 5 89 - 114

§, Cf B Kelsen: Beine Rechtslehre (1960) at 64; Gemeral Theory of Law and State (1945) at 114

5. Cf Ch 2 for a comprebensive theoretical exposition.

6. Cf G Bughes: "Validity and the Basic Nors™ im Calif L Rev Berkeley (1971) 700-4, who distinguishes betmeen the
presupposition of the validity of the basic norm and the presupposition of the basic norm as valid.
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by reference to criteria, which may not be noras at all, but rather some kind of facts which again would not be the

concern of the lawyer or jurisprudent.

Both these alternatives seem entirely at odds with Relsen’s assertion that sociological jurisprudence (including the
theory of justice) depends on the conclusions of the Pure Theory of Law rather than vice versa. The efficaciousness
of the norms of a legal order, which, he admits to be necessary for the "validity" of the order, would seem to make
sociological inquiry the pre-ordinated disciplin;. A related difficulty here is the sense in which it is proper to
speak of the “validity" of a legal order and whether it can also be proper for Relsen to speak of the *validity" of
its basic nor;t In this regard, it has been suggested that these senses must be differentiated from the ordinmary
one in which Kelsen speaks of a nore of a legal system as being valid, because it is made conformably to the basic
nore. Thus, if one were to reason along these lines, the basic norm cannot be “the reason® for its onn validity.
Noreover, if there are criteria by reference to which this "validity" may be judged, they 'are not the lawyer’s or
urisprudent’s business, nor, therefore, is “validity" ir this semse. This is perhaps what Eelsen means to convey

when saying its “validity” is "presupposed”.

However, even allowing for this, it still seems an oddity to speak of the “validity” of the legal order, assuming
3
this to be a self-contained order and mot one subordinated to another. It is arguable, therefore, that in any

Relsenian sense, one should say that a legal order either exists, or it does mot exist and not that it is valid or

1. See J Stome: The Province and Pumction of Law (1946) 48 et seq.See the same author in “Mystery and Mystioue ip
the Basic Norg" LR 26 {1963) where he points out at (49-50) that such a rivalry for preordination is ir vair,
since each discipline presupposes the other in certain respects,

2. See B Kelsen : Reine Bechtslehre (1960) at 219,

3. 1t is perhaps unfortunate that Kelsen's statements about the peaning of the word “validity" e.g.in General
Theory at 30, 3§, 155 are not very helpful. %o speak of the “specific existence” and “binding force" of nores
seeds to obscure matters even further. Cf Stome op cit 49,

4. Ibid 51. Sed contra: B Stramzinger: “Der Normbecriff bei Hans Kelsen™ in Archiv Fur Rechts- und
Sozialphilosophie 63 (1977) at 399- 412.
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invalid. Nevertheless, it is possible that what Kelsen means is only that the legal order which has a basic norp

rhich is “valid”, (in some sense legally and jurisprudentially irrelevant), is a valid legal order

To gain 2 wider perspective of Kelsen's Pure Theory of Law, a rather broad theoretical issue should also be
addressed. This concerns the enquiry as to what the bearing is of Kelsen's postulate as a whole,on his idea of the
basic norm. This raises the crucial but troublesome question as to whether the method of cognition of the basic norm
is intended by Kelsen to be 'pure! or whether Kelsen's insistence to keep the basic norm "outside” the legal systen
implies that the cognition of it is alse eethodologically outside the competence of the pure theorist of law, Here,
it has been suggested that the first alternative ought to be rejected since the task of cognising the basic norm is
different in toto from that which concerns its subordinate noraé% However, the second alternative too has been
questioned, some have ever gone as far as to say that there is no cognising of the basic norm at all and that

3
therefore, for Relsen, thé question of the application of his purity postulate does not arise here.

Before concluding this section (on the theoretical evaluation of Xelsen’s basic nore), it would be apposite to make
reference bere to an apparently major re-statesent made by Relsen toward the end of his academic career which
directly concerns his controversy-prone basic nore " notion. Up to 1362, Kelsen maintains that his concept of the
basic nore is either a “hypothesis® or a “presupposition”, both of which he regards as synonynou;f However, in that
year he speaks of the basic norm as being a fiction, tot in the conventional legal serse, but rather ip the sense

of Hans Vaibinger's Philosophie des Als-Ob (Philosophy of As-If). This revised vier he confirms in his important

1. See later this Chapter where the “purity” of Kelser's Pure Theory of Law is impugned by reference o the
“impurities” which underlie the Grundnorm.Cf B W K Dias : Jurisprudence 5th ed {1985) Ch's 4,15,

2. Cf J Stone : The Province and Function of Lay (1946l 48 et seq; See further § Schambeck : 'H&%lichkeiten und
Grenzen der Rechtsiehre Kelsens” in Juristische Blatter Vol 106 (1984) 126-134.

3. Ibid 50 - 2
4. Cf B Eelsen : "Prof Stome and the Pure of Theory of Law" in Stan [ Bev 17 {1965) 1128-1142,
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[ pA
essay: Die Funktion der Verfassung (English : The Constitutiona] Function).

One of the most thought - provoking points made by Yaihingerzand central to his theory of fictions {ridely accepted
novadays) is that a false proposition 3y nonetheless be useful as an aid to thought. What are ordinarily called
fictions i.e. propositions that contradict reality and are therefore simply false, Vaibinger calls "semi-fictions".
Instead, what be calls *full fictions” are propositions that, in addition to contradicting reality and therefore,
being false, are also self- contradictory. Along the lines of the foregoing terminology, Xelsen suggests that the
concept of the basic nore is a “full fiction” in Vaibinger's semse. In contradicting reality, it is therefore false,
{viz. a falsified hypothesis) since no such DOTE cat be said to exist. Ip addition, it is 5elf—contradictory. since
it is defined as the meaning of an act of will, or, as Kelsen later puts it, the meaning of a fictive act of ¥ill,

or an imaginary act of will that it is known a priori, cannot exist.

It is crucial to point out, horever, that Vaihinger also distinguishes betreen the tmo senses in vhich the tern

“hypothesis® is used. In ome semse he says that it refers to a presuppositior about reality shich is, in principle,

1. See Hans Vaihinger : The Philosophy of "As - If" (1924) at §5-80; Cf Franz Martin Schmolz (ed) Dac Naturrecht ip
der Politischen Theorie (1963) 118-120; this is quoted by Karl Olivecropa "Law as Fact" 2nd ed, (1971) at {1

2. This essay, published as late as 1364, presents Kelser's revised vien. It is translated by I Stewart as ~The
Constitutional Function™ in “The Basic Rorm as Fiction" Jur Bev (1980), 199-224 esp at 214-24. In additiop to
the new view of the basic nore, it proposes an interesting dynamic and relativistic sense of the mord
"constitution” (Verfassung). (1964) 11 Forum Vienna 983-6. Kelsen refers to this in, his subsequent Article "0
the Pure Theory of Law" Israel L Rev (1956) 1-T at 6. In replying to critics of the “hypothesis® view, even if
the critic could have noticed the revised view, Kelser does not mention the latter view; "Prof Stome and the
Pure Theory of Law” Stan L Rev 17 (1965) 1126-1157 at 1144, 1149; “Recht, Rechtswissenschaft und Logik" {1966)
82 Archiv fur Rechts und Sozialphilosophie 545-552; at 947,550, The second edition of Reine Bechtslehre (196()
is translated into Engl by ¥ Inight as the Pure Theory of Law in 1967. In this translation Kelsen does insert a
reference 10 an "imaginary rill® at §,10,23.Cf Reine Rechtslehre at §,23. Interestingly, Kelsen also disusses
the possibility of fictional morms in & general way "On the Comcept of Norz® in his Essays in Legal and Noral
Philosophy (ed.0 Weinberger) (transl by P Heath, 1973) at 216-7 at 220

3. Vaibinger op cit 88-9. Cf H Kelsen : "Zur Theorie der juristischen * Fikiionen pit besonderer Bgzﬁgkaightigung
(1919) 1 630-58.4.

von Vaibingers Philosophie des ALS-0B
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verifiable and in the other sense which he prefers to designate “fiction”, it refers to a contract which is of

' -
service to discursive thought. Hence, it is suggested that by terming the basic morm a "fiction" ip Vaibinger's
sense, Kelsen merely re-iterates the view which has always permeated his writings, i.e. that this mental construct

2
{"presupposition” or "hypothesis”) is meeded to explain the logic of legal science.

The Grundnora - Some Practical Issues Isolated

The following section will be rather succinet, since the issues raised here are evaluated at length in Chapter Four,
This section is merely intended to isolate and define some of the major issues relevant to the position of the
Grundnore within a practical revolutionary situation. These issues will then be elaborated upon in Chapter Four and
the folloring Chapters in correspondingly greater detail. Ideally, this section attempts to provide a focal point

for the further elaboration of crucial practical issues.

3
It was seen above that the validity of the Grundnore has to be assumed for the purpose of theory, which is why it is

said to be the “initial hypothesis", the postulated, ultirate rule according to whick the norss of this order are

1. See Hans Vaibinger:“Philosophie des ALS -0B" (1924) at 85-30. It should be remembered thai Kelser had been aware
of Vaihinger's work for a very long time, which can be traced back to the early part of his academic career. Ip
1919 be even went as far as to publish a corpentary on its relevance to legal concepts viz."Zlur Theorie der
Juristischer Fiktiomen : Mit besonderer Berﬁcksichtigung von Vaibingers Philosopbie des ALS-O0Y" Annalen der
Philosophie 1 {1919) 630-658. Subsequently, he credits. Vaibinger with influencing him against personification
of the State i Heupiprobleme 2nd ed at xviii.In the above-mentioned commentary he seems to come very close to
considering the concept of the basic morm a fiction (at 657) but be does not decisively address the point. See
too Benato Treves : 1 Fondamento Filosofico della Dottrina Pura del Diritto di Bams Kelsen in Alti della Reale
Bccadenia delle Scienze di Torino 69 (1934) 52-90 at 82-9.

2. See J ¥ Harris,: Law and Legal Science Clarendon Press, Oxford (1979) at 79-80.

3. Cf B WM Dias: Jurisprudence Ch's 4 and 16; Cf J W Barris: “When and Why Does The Grundnorm Change ?* ip CLJ
(1368) at 103-33.
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established and annulled, receive or lose their validity. Put another way, one camnot account for the validity of

the Grundnorm by pointing to another rule of law. It ras also seen how the Grundnore validates the rest of the legal

2
systen and how one cannot therefore utilize the system or any part of it to validate the Gruzdnore.

It is at this stage that the validity-efficacy criterion should be mentioned ip its practical ramification, since
this is a pivotal point to the inquiry pursved in the following Chapters. As mas mentioned earlie;f Felsenite
analysis of this criterion holds that the efficacy of a legal order as a whole, ipso facto confers validity
(legality?ﬂ The criticise of this sweeping blanket statement forms the subject-patter of the following Chapters. In
pursuing the criticism of this criterion, a two-pronged attack is envisaged. Firstly, it is contended that efficacy
in itself, as defined by felsen,is too vague, uncertain apd inadequate when confronted with the practical context
of a revolutionary situation, characterized, as it is, by the change froe one Grundnors to the positing of another.
Bere, it is suggested that a number of additional criteria are called for in such a situation to supplement the

intrinsic inadequacies of the Kelsenian efficacy eriterion

The second szjor point of departure to consider here is that the efficacy criterior is far too narrow with ite

i. See B Relsen: Beneral Theory of Law and state (1945) at 113. See  further at 115-6; 134,401, Pure Theory of Law

(1967) 194-5; John Salmond anticipates this point as early as 1902 in durisprudence (1st ed) at 110; Of Ch's 2
ang 3.

2. bs one writer puts it:'Ii is like trying to pick oneself up from ome’s bootlaces™ Cf R R ¥ Dias : Jurisprudence
3 thed (1385) Ch's 4 and 16;

3. (fCh2

4. See here General Theory of Law and State at 118. COf Pure of Theory of Lay 194 et seq See further D § K Ong :
"Der Begriff der Norm bei Hans Relsen® ip Osterreichische Juristen-Teitung 32 (1977) 169-172. Cf } Schreiber: Die

Geltunz von Rechtsnormen Berlin, Heidelberg, NY (1961)
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blanket conferral of legality on revolutionary governments. While it is conceded that efficacy resains the dominant

criterion, it is proposed that several limiting principles be considered in addition to efficacy. These ought then
to be weighed up before a government can properly be said to have attained legality'(legitilacy). Some preliminary
remarks about the efficacy criterion, to give a background perspective to Chapter Four, will thus not be out of
place. This, it is suggested, will also demonstrate the imextricable intertwine which exists between efficacy and
the Grundnors. The one camnot exist without the other; by their very nature they must, of necessity, presuppose each

other.

Firstly, it should be noted that for a Grurdnors to be effective, there need not be a universal adherence to it,
although there must not be a total disregard of it. ALl that is required is that it should comand a minimua of
effectivenesgé Khen, therefore, the Grundmorm ceases to derive a pinimue of support, it loses its efficacy and as
such ceases to be the basis of the legal order. Any other proposition which does obtain support and is thus able to°
cozpand a minimue of effectiveness, will replace i;T Such a change in the state of affairs is said to amount tc a
revolution in law. This is because the effective Grundnorm is not itself the constitution, but rather, the
assumption that this effective state of affairs, as concretized in the constitution, ought to be obeyed. From this,

a post crucial point emerges: The Grundmorm is not chosen or posited arbitrarily or capriciously.

1. See in this regard, the excellent Article by J ¥ Rekelaar : “Primciples of Revclutionary Legality” in Oxford
Essays in Jurisprudence {ed A ¥ B Simpson) Clarendon Oxford, (1973) Ch 2. See further B Kelsen: Pure Theory of
Law (1967) at 212 et seq and Cf What is Justice? (1960) at 262. See further: “Prof Stone and the Pure Theory of
Law” Stan L Rev 17 (1965) 1126 at 1142,

2. In this regard, see the important Article by D5 K Ong:" "Der Bezriff der Norm bei Hans felsen® in
Usterreichische Juristenzeitung 32 (1977) 163-72.

3. Cf R ¥ ¥ Dias: Jurisprudence 5th ed (1985) Ch's 4and16; See further D Lloyd : Introduction to Jurisprudence
(1985)334; Cf A Bhremzweig: Psycho - Analytic Jurisprudence Oceana Publications Inc, Dobbs Ferry, BY (1971)

4. OGee here : W Ebenstein: "The Pure Theory. of Law : Demythologiaing Legal Thought™ in Calif [ R Berkeley (1971)
650 ; Cf T ¢ Hopton : “The Grundnorz and Constitution : The Legitimacy of Politics™ in MeGill L J Vol 24 (1978)
12-91,
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Bather, it is adapted to a state of affairs shich is by and large effective, Dot vice versa. Thus, an effective

state of affairs must exist in the first instance, before the relevant, effective Grundnorn may be correspondingly
selected in the second instance. It follows, then, that a change in the effective state of affairs involves a

2
revolution in the theory which is adapted to it

The practical applications of the change from one now inef}ective to another newly posited effective Grundnors are
‘obvious. This is amply demonstrated in this study by reference to the practical difficulties experienced during
revolutionary situations, as borne out by the Rhodesian insurrection (UDI) and selected case-studies elserbere in
the British Commonwealth? the Rhodesian situation, especially, is a highly complex and intricate one.N%or the
purposes of this preliminary enquiry, horever, a relatively straightformard historical illustration wil] suffice.
This is provided by the so-called Glorious Revolution in Britain in the years 1688-9.5This event may Jjustifiably be
labelled a revolution, certainly in the Eelsenite sense of that tern, in that the previously effective Grundnors
presupposing that the Boyal Prerogative was the supreme law had become ineffective,since it had ceased to attract a
minisus of support (viz, effectiveness). Instead, the nemly selected Grundnora vas the presupposition of the
supreeacy of Parliament which attracted a minizum of effectiveness in that it mas by and large applied and obeyed by
the population as a whole, rerdering, to use the Austinian phrase, “habitual obediemce” to the neg parliamentary

form of governzent.

1. On this all-important point, see the follorirg: B Stranzinger: “Der Normbegriff bei Bans Kelsen™ in Archiy fur
Rechts und Sozial- philosophie 63 (1977) 399-412. J Kuhoe : “Nors und Wirklichkeit" Schonherr Collection 427-31;
Johr D Finch Introduction to Legal Theory 3rd ed Sweet and Maxwell, London (1379) Ch 5 97-120; J ¥ Harris:
“Bhen and Rhy Does the Grundnore Change ?" CLJ (1968) 103-133.

2. See further Ch 4, where this change of Grundmorm within a revolutionary situation is more fully considered. Of §
Kelsen: General Theory of Law and State (1345) at 117, and Pure of Theory of Lag (1967) at 200. Cf B W X Dias:
Jurisprudence 5tk ed (1985) Ch's 16,4.

3. For analyses of these situations, see Chapters 4,5,and 6.

4, {gbich is treated in extenso in Chapter Six.)8ee especially in this regard, the important Article by D B
Holteno: "The Rhodesian Crisis and The Courts” in CILSA P (2) Vol 2 No 3 Nov (1969) 404-447.

5. See in this regard the excellent Article by G Maher : "The Identity of The Scottish Legal Syster” in Jur Rey
(1977) 21 et seq.




i 80
In sinilar vein, it has been suggested that the constitutions of the various Dominions of the Commonwealth derived

their validity from statutes of the Cromn in Parliament at Westminster. From this it mould seew to follow that the
Grundnora of the Commonwealth legal order is that enactments of the Crown in Parliament at Westminster are law, ipso
Jure for the Commonwealth. But the Dominions, having discarded that doctrine, their acquisition of independence has

2
anounted to a revolution in the legal order of the Commonwealth.

It is not surprising that sany writers have criticised Kelsen by pointing out that in whatever way effectiveness of
the Grundnorm is measured, Kelsen's theory has ceased to be pure at this point, since effectiveness would seem to
depend on those very sociological factors which he so vehemently excludes from his theory of law.3If, then, the
Grundrors, upon which the validity of all other norms depends, is tainted vith impurity, it is arguable that the
other norms of a legal order are similarly tainted. This crucial issue regarding the sociological,
political,historical and ideological considerations which, of necessity, underlie the positing or selection of a
Grundnors, will be examined i detail in the following Chapterf'ﬂowever, a significant point must be noted at this
stage as it is a cornerstone of the argueent put forvard in this sork. Since an effective Grundnors is predicated on

what in Kelsenian terms would be ‘“extraneous” considerations, viz. sociology, history, ideology etc, there can be no

L O J ¥ Bekelaar : *Principles of Revolutionary Legality* in Oxford Essays in Jurisprudence (ed.A ¥ B Simpson,
Clarendon Press, Oxford, (1973) Ch 2. See furbher J K Barris : “When and Why Does the Grumdnore Change?" in CLJ
(1368) at 103-133; ¥ Friedsano : legal Theors 5th ed.Stevens and Sons, London (1967) 275-289.

2. See B ¥ M Dias : Jurisprudence 5tk ed. (1985) Ch’s 16 and 4; See too D Lloyd : Introduction te Jurisorudence 5th
ed.(1985) 330 et seq.Cf B T E Lathap : "The Law and the Commonwealth” in ¥ K Hancock : Survey of Britjsh
Commonwealth Affairs Oxford Univ Press, (1937) 522-595.

3. See in this regard Dias op cit Ch's 16 and 4; See further D § Ong: “Der Begriff der Norm bei Hans Kelser® ip
Osterreichische Juristen-Zeitung 32 (1977) 169-172. Sed Contra : F Lachmayer :"Die G ita

Grundnori’ﬁéterteichische Ieitschrift fur Sffentliches Recht 28 (1977) 193-210

—

4. Chapter 4.
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objection, ir principle, to the eaployaent of siailar “impure” considerations or limiting principles, viz. justice,

porality, good govermment etc to act as restrictions on efficacy, which, if eaployed in isolation from these
principles and leading to automatic conferral of legality, invariably yields undesirable and unpalatable result;. It
is central to the line of reasoning presented in this woriﬁ that the measurement of legality (or validity and
legitimacy) by effectiveness in vacuo, gives rise to untenable and distasteful results which ought to be avoided at

vall costs.

Mnother line of criticisa can be levelled bere against the ostemsible ‘purity” of the effective Grundnorm, which
occupies so pivotal a position in the Pure Theory of Lan. It is suggested that Kelsen's whole scheme is ap a priori
one dependent on empirical observation for confirsation. Kelsen himself offers it as & “theory of interpretation”
which implies that it is not 2 description but a model and thus evaluative in functioﬂ% It must be stressed,
however, that Relsen’s analysis of the structure of the legal system is in me way impaired by these comments. The

criticism, then, touches mot the theory, but Kelser's clair to its purity. It is sigoificant that Kelsen himself

Y
adeits in later life that the Gruedmorr ig founded or predicated on factors outside the lag. That being the case,

1. For this crucial point, see J N Eekelaar : Principles of Revolutionary Legality in Oxferd Essays ir
Jurisprudence (ed.A ¥ B Simpson, Clarendon Press, Uxford, (1973) Ch Z; See further J ¥ Barris - Legal
Philosorhies (Butterworths Publishers itd, London, (1988)) Ch 6; See further § Paulson: “Material and Formal
Luthorization in Relsen's Pure Theory of Law® in CLJ Vol 39 (1880} 172-183; J D Finch : Introductiorn to Legal
Theery 3rd ed-Sweet and Naxvell, London (1979) Ch 5 97-120. See generally R ¥ ¥ Dias : Juriscrudence 5th ed.
{1865) Ch 4.

2. This is the central argument of the present study which is fully explored in its practical dimensions in
Chapters 4,5,6,7.

3. See in this regard Dias op cit Ch's 16,4. See further A V Lundstedt : Legal Thinking Revised. Almovist and
Wiksell, Stockhols, (1956.) 402-6; See too C J Friedrich : The Philosophy of Law in Historical Perspective:
Univ of Chicago Press, (1958) 171-7.

§. See H Kelsen: Hhat is Justice? (1960) at 294
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whether bis theory is said to be pure only from the Grundnors omrards or, alternatively, only partially pure,

because of its initial impurities, is not a very material issue in the present study. The crucial fact to be borpe
out here is that the effectiveness of the Grundnore is a prerequisite to the validity of each single rule in the

)
order.

This objection, though verbal, carries more serious implications which must be briefly enumerated in this

preliminary inquir;% If some inquiry into political and sociological factors has to precede or, at least, is implicit
in the adoption of a particular Grundnorm as the criterion of validity and if the validity of every part of the
system is dependent upon the continued effectiveness of the whole, then, on his (Kelsen's) own showing, the study of
Jurisprudence should perforce include the study of the social environneniﬁ It should be noted that Kelsen's picture
is that of a legal order viemed in the present time-frame whichqﬁould probably explain, at least, in parf, his

exclusion of moral, sociological and other considerations from the question of the validity of any rule. Yet, he

1. See here R W ¥ Dias : Jurisprudence 5th ed. (1985) Ch's 16 and 4; 1B Stranzinger: "Der Normbesriff bei Hans
Jelsen™ ir Archiv fur Rechts-und Sozialphilosophie 63 (1877 399-412; 7 D Finch : Intreduction to legal Theory
3rd ed. Sweet and Maxwell (1979) Ch 5, 97-120; Cf ¥ Castberg : Problems of Legal Philosophy 2nd ed.Oslo Uniy
Press, London : Aller and Uowin, Ltd (1957) 44-47.

2. Cf Chapters 4,5,6,and 7 for full elaboration,

3. See in this regard Dias op ¢it Ch 4. ; K Wilk : “Law and the State as Pure Ideas : Critical Notes op the Basic
Concents of Kelsen's Lezal Philosophy* Ethics 51 (1847 - 1) 158; Castberg op cit 44-7; C J Friedrich : The
Poilosophy of Law in Historical Perspective Dniv. of Chicago Press, (1958) 171-1.

4. On this important point see Dias op cit Ch 4.Cf § Schambeck '!Eglichkeiten und Grenzen der Rechtslehre
Telsens” in Juristische Blatter Vol 106 (1984) 126-3¢4
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cannot avoid having to make some measure of effectiveness a decisive attribute of the Grundror and of the legal
order as a whole. In this minimus of effectiveness, Relsen himself admits to the presence of natural law or
metaphysical elenents'. In view of this, it is not surprising the argument has beem put forward that effectiveness
is only one reasor why courts will, in tise, accept a Grundnorm i.e. "a factor operative in a continuugE.
In the light of the above, it can legitimately be asked: If Kelsen is prepared to accept ‘one such factor, why does
be exclude others, such as, for instance, morality ? The force of this point Bay be seen when one asks why a
particular Grundnora was accepted especially if this followed on a revolution ? It is crucial fo inquire here
whether it might mot be that the new criterion of validity vas able to comsand a “minimum of effectiveness” because
it was thought to guarantee that measure of justice and norality which the previous criterion did not? Following
from this, it is arguable that the supremacy of the Crown in Parliament was accepted in 1889 in order that tyranmous
and arbitrary acts should no longer be valid as they had been by virtue of the supreracy of the Prerogative. On this
line of reasoning, ther, the Grundmorm is effective and continues to be effective imsofar as an element of porality

is built in as part of the criterion of validit;f If so0, the continued validity of every proposition of law derived

1. On this point, see W Ebenstein : The Pure Theory of lLag; University of Wisconsin Press, Madison, (1345) ; alsc,
by the same author : "The Pure Theory of Law : Demythologizing Legal Thought™ in Calif Rev, Berkeley {1871)
640-52.

Z. See here B W ¥ Dias : Jurisprudence 5th ed (1985) Ch 4 at 104; Cf the Pakistani case of Jilani vs Govt of Pupjab
(1972) Pak L D 5 C 139 at 159 (per Hamoodur Rahsan C.d); 232-3 (per Yaqub Ali J).

3. Cf ¥ Castberg : Problems of Legal Philosophy, 2nd ed Oslo Dniv Press, (1945) 44-T; C J Friedrich : The
Philosophy of Law ir Historical Perspective Univ of Chicago Press, (1958) 171-17; J D Finch : Introduction to
Leeal Theory 2nd ed Sweet and Maxwell, Ltd, (1974) 111-130;

4. Cf Dias op cit Ch's 16 and 4. See further J D Finch : Introduction to Legal Theory Znd ed.Sweet and Naxwell,
Ltd._(1974) 11 - 130
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from the validating source, has an ethical background and the separation of law from porality would consequently

cease to exisg. Yoreover, apart from the Grundnora, if, in Kelser's omn thesis a nore in the fors “If I, then Y
ought to happen” is an indirect way of presribing the behaviour zeeded to avoid Y (assuming T to be a sanction)
then, the values which prompted the prescription in this indirect way must also underlie the form. All this amounts
to a formidable argument level!ed not only against the Grundnorm, but against Kelsen's Pure Theory of Law in
éeneral? Noreover, if sound, it would strike at the foundation of the fundamental Is-Ought dichotomy evaluated at

3
the beginning of this study.

bnother practical issue which shouid be briefly touched upon in this preliminary inquiry, relates to Kelsen's not
having provided 2 criterion by which the rininup of effectiveness of the Grundnorn is to be ggggg;gi? All that he
Baintains is that the Grundnors imparts validity as long as the “total legal order’ remains effective or, as he
later puts it, by and large® effective. As to this, it may be inquired for hov long this effectiveness rust be
maintained for the requirement to be satisfieé? Secondly, it can legitinmately be asked what is the measure of

“total” and “by and large*. The inadequacy of these qualifying words is further exposed and brought to the fore ip

soze notable and crucial revelution cases where it is pointed out that am effective order cannmot be said to be

1. Cf ¥ Ebensteir: “The Pure Theory of Law : Demytholorizine Lezal Thousht® in Calif L Rev, Berkeley, (1971)
649-55.

urisorudence 5th ed (1985) Ch's 16 and 4, Cf B Schambeck : “Morlichkeiten und Grenzern der

2. B¥¥Dias: J :

Rechtslehre Felsens* in Juristische Blatter Vol 106 (1964) 126-134.

3. As to which, see Ck I, Cf Arnold Brecht : "The Myth of Is and Ought” in Harv L Rev 55 (1941) 611-831

4. Note that this crucial point has already been touched upon in Chapter 2. See in this regard J W Harris : “Khen
and Bhy Does the Grundmorm Chanze 2 ° CLJ (1968) 103-33", See further D Lloyd : Introduction to Jurisprudence
(1985) 330 et seq.

5. See further Ch's 4,5,6 where this is further analysed. See too § vs Dosso, Pak L D (1958) S C 533 - where the
Supreme Court of Pakistan held expressly on Kelsenian grounds that a usurping revolutionary Government was
effectively in pewer, hence lawful.
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totally or even by and large effective as long as the judiciary refuses to accept the legality of its basis.

Finally, it should be asked what effectiveness itself means. It is most unfortunate that Kelsen makes no reference
to the differentiation betreen effectiveness shich makes people obliged to obey and effectiveness which makes them
feel under an obligation to do sg% Thus, 2 usurper may by force and fear achieve the former but mot the latter,
which, as judicially acknowledged, is the kind of effectivepess required by Kelsen? This is aptly put by a Jjudge of
the Pakistani Supreme Court in words reniniscent of B [ A Hart, when he said in regard to the position of a deposed
usurper president : "He obligated the people to obey his behests, but, in law, they incurred ne obligation to obey
hin.?

Another difficulty in practice is that an effective constitution is a fact upon ®hich the Grundnore posits on Qught.
It has been axiomatic since Hume that an Qught cannot be derived from an Is vithout the interposition of a
Value-judgment that the Is'is desirable and for that reason ought to be? Thus, it looks as if, in addition, Kelser's
idea of au effective Grundnors conceals an ideology that might is right and hence ought to be, which is no
different, after all, fror the adoption of a priori assueptions by naturalists, besides being an open invitation to

b
revelt and crude force.

See in this regard the seminal decision of dilani vs Governmert of Punjah Pak L D (1972) § C 138 in which the
Supreme Court deplores both the first usurpation ané the second as illegal, repudiates Eelser in toto and
overrules Dosso which relies on him so heavily and because of which "a perfectly good country was made into a
laughing-stock™ (per Yaqub Ali J) at 219. See too the crucial Rhodesian decision of Kadzimbamuto vs
Lardner-Burke 1968 (2) S4 284 especially the judgment of Fieldserd & J 4 ai 427-8.

——

2. See BL A Hart : The Concept of Lay (1961); Cf ¥ Friedmann: Legal Theory 5th ed. Stevens and Sons, London
(1867) 275-89.

3. Cf B Relsen : Pure Theory of Law (1967) 211 et seq ; Beneral Theory of Law and State (1945) 118 et seq. See
further B Kelsen: What is Justice Univ of Calif Press, Berkeley, (1960) 213 et seq.

4. Jilapi's case, (supra) per Yaqub Ali J * The temporary silencing of the people and the Couris is not enough”
(at 229).

0. CfCh 1.

6. See the judgment of Fieldsend AJA ip Hadzinbaruto vs Lardner-Burke (1968) 2 S4 248 at 430; See too Jilani's case
(supra), at 172 (per Hamoodur Rahman C J) ; at 259 (per Sajjad Ahmad J)
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It is feasible that the practical difficulties could be avoided or countered by bearing in mind the following : The
criterion of validity refers to the mediun or media vhich impart to a rule the quality of "lav”®, "valid" here
meaning “legal®. The minimum of effectiveness commanded by the Grundnora refers to the acceptance of such media by
those in charge of administering “law". It is arguable that this is all that would have been meeded for Relsen’s
demonstration, but by using the notion of Grundnors he seems to have "inflated a pedestrian simplicity into

something misleadingly large

While this idea of a medium accepted by courts is not without its difficulties, it is suggested that it does play a
useful role in practical revolutionary contexts. By imparting to "laws” this quality of validity or legality, it

seers, at least on its face, more useful than that of a Grundnore enjoying 2 minimum of effectivenesgi For instamce,
in the lacuna or hiatus that exists during & revolution, when the old basis has been overthrown and sometbing has
still to replace it, there is no longer a Grundnorw. In these circumstances, the courts and tribunals Bay continue
to apply “laws” identified as such by means of some criterion which they still recognize, albeit provisiomally. It
does not matter that that criterion belongs to the order that has gone, as long as it is accepted by the judges as

having imparted the quality of “lar” to the proposition in question, that is all that is needed

The accertarce of such a lav-constitutive pedium demozstrates, it is suggested, a fundamental shortcoming in

Kelsen's theory of the charge from ome Grundnorm to another in revolutionary situations. For one thing, his theory

1. See B W ¥ Dias: Jurisprudence 5th ed. (1985) Ch's 16 and 4 3 Cf JK Harrls "When and th Does the Grundnorn
Change™? CLJ (1968) 103-33 See further § Guest: ¥
Goverreents™ AJ (1980) 1-48; See too : F Lachmayer “Geltung qneutralltnt der Grundrorz” in Osterreichische
leitschrift fir (ffentliches Recht 28 (1877) 193-210 at 200-4. :

2. Cf Dias op cit Ch 4; See further R Stranzinger : “Der Normbegriff bei Hans Kelsen® in Archiv fur Rechts-und
Sozialphilosophie 63 (1977) 398-412;

3. This was endorsed in the test case of Nadzizbamuto vs Lardner-Burke 1968 (2) SA 284 at 351,421 and see ante at
105 for discussion. For an elaborate examination of this case, see Ch's 4 and 6. For comment see F X Brookfield:
“The Courts. Relsen and the Rhodesian Revolution” in U Tor L J 19 (1969) 326, at 345-6.
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is liable to result in the creation of a legal vacuum in a country. Since the destruction of the formerly effective

Grundnorm of the old legal order need not be done contemporaneously with the positing of a new Grundnore, the theory

|
adeits of the possibility of there being a hiatus in the legal system.

The practical and prelininary issues raised above provide a good backdrop against which to approach the following
Chapter. In Chapter Pour, then, these and similar, related crucial issues ill be evaluated in their practical

, 2
dimensions, thus paving the way for the more specific applications of these issues in Chapters Five and §ix

1. For further elaboration see Chapters 4,5,6; Cf § K Date-Bah: “Jurisprudence’s Day in Court in Ghana" in ICL 29
(1971) 117-136. See further B ¥ X Dias : Jurisprudence 5th ed (1985) Ch's 16 and 4.

—_— e

2. In these Chapters the treatment of selected and relevant revolution cases will be conducted in extenso.
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Chapter 4

Introduction
In Chapter Three, Kelsen's Grundnorm rotion was evaluated from a theoretjcal perspective, after which the practical
difficulties and implications connected vith the Grundoorm idea in a dynamic revolutionary context were briefly
raised. It is with this background perspective in vier, that this Chapter will attempt to evaluate the Grundrore
notion in change and all that that entails. Ip s0 doing, the practical inadequacy, vagueness and crodity of Kelsen's
efficacy- validity criterion in revolutionary situations will be bighlighted. At the same time, alternatives in the
form of supplementary as well as liniting principles will be put forward in an attempt to resolve the intrinsic

problems associated with the practical and judicial employment of this criterion.

Defining the Issues

1.
» . ‘ y 1 L] * 1 L3 ) 3 L] 13 3 T .
In a number of revolutiox cases, including the crucial cases decided in Pakistan, Uganda and Souihern Rhodesia
(present-day Zimbabwe), the courts have held themselves entitled to declare that the effect of a revolution has been

to change the law in their respective jurisdictions.

1. 5 v Dossc (1958) 2 Pak § C & 1801; Uganda v Commissioner of Prisons. ex parte Matovu (1966) § A 514;
Kadzigbamutc vs Lardner-Burke ¥.0. ID\CITN23\6E, 9 Sept. 1966; Government Printer, Salisbury, (Leris and Goldin
JJ) (1968) (2) SA 284 & D mhere the judges of first instance and the majority of the AD of the HC of Rhodesia
found that the revolution was not yet successful,but on various grounds held that partial recogrition conld be
given to the legislative and administrative acts of the rebel regime ; See too R vs Ndhloyy where § months
later, after the decision in ¥adzimbamuto’s case, (1968) (4) SA 515 the AD held the revolution to be suceessful
so that all the new régime’s laws had internal validity.

For academic commentary, see the following works : & ¥ Honors, “Reflecticns on Bevolutions™ Irish Jurist Yols
1-2, (1966-7) 268-278; T K K Iyer : “Constitutional Law in Pakistan : Relsen in the Courts® in Ap Jnl of
Comp Law Vol 21, (1973) 759-771; Leslie 4, HacFarlane: “Pronouncing on Bebellion : The Rhodesian Courts

and UDI" in Public Law (1968), 326-361 i 5 Guest: “ Three Judicial Doctrines of Total Recognition of
Revolutionary Governments® in AJ (1980) 1-48; J ¥ Eekelaar : “Splitting the Grundnorn® in MLR (1967)
156-175; G N Barrie: "Rhodesian UDI : Ap Onruly Horse ° in CILSA (1958) 110-120; C Palley : *The Judicia)
Process : UDI and the Southern Rhodesia Judiciary® in ¥ L B Vol 30 (1967) 263-287; B ¥ M Dias: “Lecal Politics
Rorms Behind the Grundnors™ im CLJ (1368) 233-259; F ¥ Brookfield: “The Courts, Kelsen and the Rhodesian
Revolution® in U Tor [ J (1969) 327-352; 1 C Hopton : *The Grundnors and Constitution : The Legitimacy of
Politics® in MeGill L J wol 24 {1978) 12-81; B. Welsh:“The Function of the Judiciary in a Coup d etat” SALJ
(1970) 168-72; B § Hahlo “The Privy Council and the Gentle Revolution™ in SALJ Vol 86 (1969) 419-39; J ¥
Bekelaar : “"Rhodesia : The Abdication of Constitutionalsm” in LR Vol 32, (1969) 19-34;
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Thus, judges appointed under one effective constitution have held themselves to be bound to recognize the validity

of laws promulgated under a different constitution, the judge's omn political or moral persuasions having been held
to be irrelevang% It is significant that the primary authority on which the courts in these revolution cases have
relied has been Kelsen's theory of the change in the Grundnorm brought about by a “successful revolution®. More
gpecifically, in severai of these revolution cases it is the following controversial passage fore Relsen's General

Theory of Lar and State (1945) which has been cited with approval:

¥
“Change of the Basic Norm: It is just the phenomenon of revolution which clearly shows the significance of the

basic norm. Suppose that a group of individuals attempt to seize power by force in order to remove the

legitimate government in a hitherto monarchic State and to introduce a republican form of government. If they

succeed, if the old order ceases, and the new order begins o be efficacious, because the individuals whose

1. For this crucial problem of “recognition" and its relatior to “effectivenress”, see later in this Chapter. See
further Ch T where this issue is considered within the comtext of International Law.

2. Dosso, supra 184-5 (Mubammad Munir C J); 195 (Shahabuddin J); 222 (Amiruddin Ahmad J); ex parte Natovu, supra
530,535 (Sir Udo Udoma € J); Madaimbamuto vs Lardper-Burke No (1968) 2 § A 284,326-8. (Beadle C J) 364-5;
(Quenet J P) 384-6; (Nacdovald J &) ; R vs Ndhlowu 1988 (4) § & 515, 520-2, 528-35; (Beadle C J); 538-42
(Quenet § P)

3. Ispecially the crucial cases of Dosso, (Supra) Matovy, (Supra) Madzimbamuto, (Supra) Ndhlove, (Supra) see
further Ch's 5 and 6 for more specific treatment.

4. B Kelsen "General Theory of Law and State™ (1945) at 118 - Cited and applied in § vs Dosso Supra at 185-6
(Mubaonad Munir C J); 195 (per Shahabuddin J); in Matovu, supra 535-6; Sir Udo Udoma C J); in Kadzimbamuto vs
Lardner-Burke No JD\CIV\23-103; 10-11 { Leris J)1968 (2) S A 284,315 (per Beadle C J) applied in B vs Ndhlovy
(1366) 4 SA 515 by the AD of the High Court of Bhodesia, after the Privy Council decision that English
Constitutional Law knew mo relevant doctrine of necessity, so that an all-or-nothing choice must me made between
the old and the new regime. Madzimbzmuto vs Lardner-Burke No 3(1969) AC 645. It gas further held that UK Courts
were constitutionally bound to accept the validity of parliamentary legislation which purported to apply teo
Bhodesia. See in this regard Adams vs Adams (1971) at 188; Re James (an insolvent) (1977) Ch. 41 occasionally
Judges have suggested that laws of effective regimes might be recognized in UK Courts even though their
governzents are not recognized by the executive : See here Carl Zeiss Stiftune vs Rayner and Keeler Lid (1967) 1
AC 853 (Per Lord Wilberforce); Hesperides Hotels Ltd vs Aegean Turkish Holidays Ltd (1878) 1 11 K R 277 {per
Lord Denning KR) see further § Guest :"Three Judicial Doctrines of Total Recozmition of Revolutiopary
Governments™ in A J (1980) 1-48.
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revolutions occurring in their respective countries without entering the political arema. Successful revolutions
create sew legal orders whose validity may be adjudged by the courts within the ferritory subject to the revolutio;.
The revolution cases, or, rather, the way in which they were decided, has generated much hostile comment and
unreritting condemnation. It has been contended, inter alia, that supposing Kelsen's theory of the change of the
Grundnore were to be accepted, that theory does mot entitle courts to draw from it the sort of conclusion which sas

‘drasn, In this regard, several critical inquiries should be noted and then evaluated.

Firstly, the criticism has been levelled against Relsen's revolution theory, which is to the effect that even if ope
supposes a revolution to be successful or "by and large® effective, (to use Kelsen's phraseology), this does not
entitle a court to declare the constitution established by the revolutiomaries to be valid. Kelsen himself

( stipulates that efficacy is only a necessary condition of validity, mot the sole condition of validity, nor
identical with validity% Another criticise is contained in the proposition that whenm a revolution has recently
occurred, no purely factual test of efficacy can be applied, so that any decision to the effect that laws emacted in
accordance with the revolutionary comstitution are valid, cannot merely by applying Kelsen's theory, be made free of

3
political and kindred considerations. Related to this is the criticism that a court carnet make a factual judgment

1. See Dosso (Supra); and Matove (Supra); The Madzimbamuto case (Sepra) in Rhodesia, however, has beer
distinguished from Dosso and Matovu on the ground that there (in Rhodesia) the revolution could not be said to
be successful, since the old comstitutional authority was still trying to regain control: Madzimbamuto vs
Jarduer-Burke (1963) A C 645 724-5; In Ndhlovu, supra, at 520 and 538, Beadle C J and Quénet J P interpreted the
ruling of the Privy Council to mean that as soon as the Rhodesian revolution be successful in fact, Rhodesian
Courts were entitled to regard the new régime as lawful. See Ch 6, for full details.

2. In this conmection see J ¥ Bekelaar : "$plitting the Grundnorn™ MLR (1987) 156, at 171-2 and “Rhodesia - the
Abdication of Comstitutionalisn™ LR 32 (1989) 19, 22-3;

3. See here A ¥ Honoré: “Reflections on Revolutions" Irish Jurist (1967) 268, at 271-3; Cf Annual Survey of
(ommonvealth Law (1967) 92-3; S A de Smith : “Constitutional Lawyers in Bevolutionary Situations™ Western
Ont L Bev 7 (1968) 93, at 106-7 B W M Dias : "Legal Politics : Norms Behind the Grundnora’ CLJ 26 (1968) 233,
253-4;
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about the efficacy of a recent revolution as a prior step to its decision whether or mot to recognize the validity
of revolutionary laws, since its decision on the latter question will be one of the very factors on whick the
ultimate success or efficacy of the revolutionary order depend;. Another cogent criticism concerns the fact that
Relsen’s theory, being purely descriptive of legal science, can only indicate the role of the Jjurist (legal

1
scientist) and has, therefore, no application to the role of the judge.

Central to these criticisms stands the pivotal inquiry concerning the change in the Grundnorm postulated by Kelsen

in his theory of revolutions. More specifically, it must be inquired what the reason is for the change from one now
ineffective Grundnorm to a newly posited effective Grundnorm i.e. ghy the Grundnorm can be said to have changed and
to have been replaced by a new oné% b further specific inquiry is ghep and under what conditions an old, ineffective
Grundnore may properly be said to have been replaced by a new, effective Grundnors and when the occurrence of a
revolution can be said to have been successful. In the course of evaluating these criticisms, due consideration will
again be accorded to Kelsen's efficacy-validity criterion; only this time, it will be examined in its practical and

revolutionary dimensions.

1. For this criticise, see S & de Smith : “Constitutional bawyers in Bevolutionary Situations™ in Western Ont I
Rev T (1968) 93 at 106-7; B W ¥ Dias : *Lezal Politics : Norms Behind the Grundnors " CLJ 26 {1968) 233 at
253-4; See further : F Castberg : Probless of Lezal Philosophy 2nd ed Oslo Univ Press, London : Allen and
Unrin Ltd, (1957) 44-7;

2. This criticiss has been advanced by ¥ ¥ Brookfield in his important Article : "The Courts, Kelsen and the
Rhodesian Revolutiop O Tor L J 19 (1969) 326 at 340-¢;

3. On this vital inquiry see the following : J ¥ Harris : “When and Wby does the Grundmorm changze'in CLJ (1968)
103-133; B W ¥ Dias : "Legal Politics : Norms Behind the Grundnors” CLJ 26 (1968) 233 at 253-4; A ¥ Honorf :
“Reflections on Revolutions™ in Irish Jurist 268 (1976-7) at 271-3; K Wilk : "Law and the State as Pure Ideas :
Critical Notes on the Basic Concepts of Kelsen's Lezal Philosophy” Fthics (1940-1) 158; D Lloyd : Infroduction
to Jurisprudence 3rd ed.Stevens and Sons Ltd, (1972) Ch 5, Brookfield op cit at 342-4;
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The Grundnorm in Change and Kindred Practical Issues

It vas pointed out in Chapter Three that the Grundmorm hypothesis is invariably predicated on underlying
socio-political realities{ It goes without saying that in all societies on the globe, there exists a widespread,
pore or less imarticulate attitude of commitment towards a certain fors and style of government which in Austinian
_phraseology could be called a "habit of obedience”, which is, in significant respects, analogous to Eelsen’s *by and
large” effectiveness. It is equally true that in many, if not all societies, there may also exist a more explicit
rule-idea functioning as a motive for social action e.g. the rule that “Khatever the Queen in Parliament emacts, is
Law". This, then, is learned or communicated in this or equivalent explicit verbal formulations and as a consciously

anticipated nors-formula which motivates official and other social behaviour.

Since the Grundnorm amounts to a hypothesis of juristic thinking, it follows that it does not change automatically
3
or instantaneously or, as ove writer jocularly puts it:" ... the moment the revolutionaries shoot the King * (or the

ruler, sovereign or head of state for that matter)

1. Except that in Austin’s case, he made the assumption that the attitude is directed tovard a personal sovereign.
In bis omn words : "If a determinate buman superior, mot in 2 habit of obedience to a like superior, receive
habitual obedience from the bulk of a given society, that determinate superior is a sovereign in that society
and the society (including that superior) is a society political and independent” J Austin : The Provimce of
Jurisprudence Determined, Hart ed (1954) at 194; See further J Baz : The Concept of a Legal Systes (1970) and
the correlations he draws between Eelsen and Austin.

2. See here further B L A Hart : The Concept of Law (1961) at 113 According to Hart: “There are thus two minimum
conditions mecessary and sufficient for the existence of a legal systes. On the one hand, those rules of
behaviour which are valid according to the system’s ultimate criteria of validity must be generally obeyed and
on the other hand, its rules of recognition, specifying the eriteria of legal validity and its rules of change
and adjudication, must be effectively accepted as common public standards of official behaviour by its
officials”.

3. Cf J W Barris : "Khen and Why Does the Grundnorm Change ? * in CLJ (1968) 103-33 at 117; see further R ¥ ¥ Dias:
Jurisorudence 5th ed (1985) Ch's 4,16; D Lloyd : Introduction to Jurisprudence (3rd ed Stevens and Sons, Ltd,
(1972) 330 et seq ; See further N Friedsann : Legal Theory 5th ed Stevens and Sons Ltd, (1967) Ch 34; F Castberg:
Probleps of Legal Philosophy 2nd ed Oslo Univ Press, London, Allen and Uzwin Ltd, (1957) 44-7; J D Rinch
Introduction to Legal Theory 2nd ed Sweet and Maxwell Ltd, (1974) 111-130.
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As mentioned earlier in this studyt it cannot change until and unless the new legal order is “by and large
effectiv:' and its laws are effectively applied and obeyed by the population generally. Only then caz a nex
Grundnorm be posited and selected which is then adapted to the prevailing, effective state of affairé? Furtheraore,
it is arguable that the Grundmorm camnot change either, until jurists change their thinking about the legal order,
that is, until they (viz.lawyers Jjudges etc) begin to make post-revolutionary assertions to the effect "The law in
“the country now is such and such ..." l"Now" here refers to some revolutionary , established source of lan. Thus,
it is not only necessary for attitudes of cosniteent and rule-ideas of the type mentioned above, to take bold, but

S
legal scientists, too, must reflect these changes in their logical arrangement of legal material

Az important factor in considering her and under what conditions the Grundmorm can be said to chanmge is, firstly,
to ascertain whether the constitutioﬂf or which the relevant Grundnore confers validity, is a written one or,
alternatively, an unwritten customary one {as is the case itk the UK legal order) If there is a sritten
constitution, which does not specify custom as a source of lan and yet custom is actually treated as such, “the

-
material constitutior™ of the society in question will presumably count as a “customary” constitution for the

1. As to which See Ch 3, Cf B K ¥ Dias : Jurisprudence 5th ed (1985) Ch's 16 and 4.

Z. For a critical evaluation of this phrase, see later this Chapter. See further D S K Ong :"Der Begriff der Korp
bei Hans Relser” in Osterreichische Juristen-Zeitung 32 (1977) 169-172 (transl by Otto Bondy Sydney, Australia)

3. See in this regard J W Barris : "Wher and ¥hy Does the Grundmorm Change™ in CLJ (1968) 103-33; Dias op cit Ch
16

£ RWY Dias : "legal Politics : Norms Behind the Grundnors™ CLJ 26 (1968) 233 et seq.See too B Silving :
“Analytical Limits of the Pure Theory of Law * Llowa L Rev {1942-3) at 1

5. Barris op cit 103-33

6. See in this regard the important Article by J ¥ Finnis : "Revolutions and the Continuity of Law" in Oxford
Essays in Jurisprudence ed. 4 ¥ B Simpson, Oxford Univ Press, (1973) Ch 3,

T. Barris op cit 103 et seq.
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purposes of the above distinction, but only if custom is regarded as an effective means of varying the written

)
constitution. Bearing in mind the above distinction, the Grundmorm can be viewed from a tro-fold perspective : in

one sense it may be said to authorize the “fathers" (of the constitution) to promulgate the written constitution

T I

LI0R Lik¢ to time a material constitution by custos.

It follors that where the constitution is written, there will be a change in the Grundnore, viz. a revolution ip
Kelsenian terms, if jurists begin to deduce lars froe some newly promulgated constitutiog? Thus, on a rather formal
level, the ner Grundnore will differ from the old in that the personnel constituting the “fathers® (of the
constitution) will be different, since they will be the prorulgators of of the new writter constitution. Borecver,
there will also be a change in the the Grondnorn if the written constitution is abandoned and jurists begin to
refer to as "laws” acts of legislation made in sowe new vay sanctioned by custonf'Contrariwisé, it bas been
suggested along the same lines, that if the constitution is customary, to begin with, a change in the Grundnor will

S
only occur if a written constitution is substituted.

In order o achieve a more "discriminating logic" for revolutions, it is necessary, therefore, to make a more

detailed classification of comstitutions or other relevant “ultizate sources”. For instance, customary

1. See here : F Lachmayer : “Die Geltungsneutralitat der Grundnore” in béterreichische Teitschrift fur é%fentliches
Recht 26 (1877) 193-210 at 208; R W ¥ Dias : Juriscrudence Sih ed (1985) Ch's 16 and 4; Cf J W Harris : "Khen
and Kby does the Grundnorm Change ?* in CLJ (1968) 103-133 at 120;

2. Harris op cit 120 et seq.

3. See here B T E Latham : “The Law and the Commonwealth” in ¥ K Hancock : Survey of British Commonvealth Affairs
Oxford Univ Press, (1937) 522-95.

4. Cf Harris op cit 120 et seq.see further T { Hopton : “Grundnore and Comsitution The legitimacy of Politics"
NeGill L J Vol 24 (1878) 72-91.

5. Thus, in Kelsen's terms the decision of the House of Lords in 1966 not to be bound by its own decisions did not
coestitute a change in the Grundnors (revolution) neither did the “revolution” of 1§88, Horever, in the
terrinology suggested above, the 1966 decision did represent a change in an important "rule-idea” and the 1688
“revolution” did represent a change in a basic “attitude of commitment.®
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constitutions could be subdivided according to the kind of social group which the Grundnora effectively authorized
to dictate constitutional developments and written comstitutions by reference to the kind of group which promulgated

2
thEIf Bere it could be asked whether they were, for imstance, socialist or non-socialist “fathers™?

It is clear, then, that no change in the Grundnore cam occur until legal scientists make a presupposition de movo
(afresh)? But, as Eelsen points out, this they do not and cannot do without the pre-condition of efficacf? Only in
that way will they be able to fill the role appropriate to legal scientists% It is clear, too, that the legal
scientist (jurist) does not have an arbitrary choice in the natter& The logical but crucial question which arises
here and which has been posed several tineéj is why efficacy and efficacy alone should dictate the legal scientists’
choice of Grundnorm. An amswer to this question, crucial to the central aim of this study, can be found, it is
suggested, by a critical and specific evaluation of the various judgments that have come to be known as the
revolution cases. Due to the complexity of the issue, these are more properly and specifically discussed in the

13
following tko Chapters.

However, it is essential at this stage to address a crucial issue regarding the respective roles of legal scientist

and legal practitioner. It is suggested in this regard that legal sciemce, which consists in the logically

L J W Harris : “Hhen and Rhy Does the Grundnorm Change ? * CLJ (1968) at 109-116. See here too G Naher : “The
ldentity of the Scottish [ezal System” in Jur Rev (1977): A related inquiry here is whether the Act of Union of
1707 between England and Scotland amounted to a revolutionary change in the Grundnors, any views are canvassed
and discussed in this Article, but, unfortunately, opinion is divided.

2. See Barris op cit at 118; but Cf J ¥ Fimnis : "Bevolutions and the Continuity of Law" in Oxford Essays in
Jurisprudence ed.A N B Siapson, Oxford Univ Press, (1973) Ch 3.

3. To put it differently, the new Grundnors must be presupposed in their juristic consciousness.

4. See later this Chapter, for the elucidation of supplepentary and limiting principles to efficacy. Cf Ch's 2 and
3.

5. BSee B Kelsen: General Theory of Law and State (1945) at 437, Pure Theors of Law {1967) 46-8, 85-7;

6. Cf Pure Theory of Law at 201

7. Ch's 2 and 3
8. Ch's 5 and §
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'
consistent arrangement of normative legal material enanating from humar legislators, is a socially useful activity.

oreover, it would seem that Kelsen himself supports this view, or, at least, pays lip-service to it when he 5ays :

“The possibility and necessity of such a discipline directed toward the law as a normative peaning is proved
by the fact that the science of law has been in existence for millenia - a science, which, as dogmatic

2
Jurisprudence serves the intellectual needs of those who deal with the lar™

Furthermore in his main work General Theory of Law and State , Kelsen

nakes the following noteworthy coament :

"... the aim of this general theory of law is to enable the Jurist concerned with a particular legal order,
the lavyer, the judge, the legislator, or the law-teacher to uederstand and to describe as exactly as

3
possible his own positive law ... "

In this regard, reference should also be made to Glemdon Schubert, one of the protagonists om what is known as

y
“bebavioural jurisprudence’, who makes the following significant comments "..... Candor compels the admission that
the older mechanical jurisprudence is (legal sciemce) the overshelningly dominant metaphor among judges

5
themselves, practising lawyers, journalists and the public.*

It is important here to make reference to a pivotal distinction drawn by the renowned Continental jurist Walter

1. J W Harris : “When and Why Does the Grundnore Change?® in CLJ (1968) 103-33; Sed contra F ¥ Brookfield : "The
Courts, Zelsen and the Rhodesian Revolution ~ in U Tor L J 19 (196) 321-352; § Guest: "Three Judicial
Doctrines of Total Recognition of Revolutionary Govermments® in AJ (1980) 1-48; See too Kelsen himself in
"Professor Stone and the Pure Theory of Lar” in Stan L Rev 17 (1965) 1128-1142

2. B Kelsen : Pure Theory of Law (1967) at 105.

3. B Relsen: General Theory of Law and State (1945) at xiii, But Cf Relsen in his Article " Prof. Stone and the
Pure Theory of Law” in Stan L Rev 17 (1965) 1128-1142 where he disputes the validity of the above view
attributed to hi.

4. i.e. the successor movement to the American realist school,

5. See G Schubert : "Bebavioural Jurisprudemce * Law and Society Rev 2 (1968) 407,409. By mechanical jurisprodence
Schubert is referring (rather disparagingly) to what Kelsen seeks to explain and justify under the approbative
title of "legal science”
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)
Jellinek. In a pamphlet entitled "Schopferische Rechtswissenschaft® (Creative Science of Law) Jellinek

1
differentiates between "Entscheidungs - Beziehungs - and Tatjuristen® (viz.lawyers of decision, of relations azd of

action, respectively). The first two, i.e. Entscheidungs - and Beziehungsjuristen, Jellinek characterizes under the
category of Erkenntnisjuristen (in English - jurists) . According to Jellinek, the function of the

Entscheidungsjuristen lies in the decision of cases; the function of the Beziehungsjuristen lies in the examinmation
of the relations of the law, while the fumction of the Tatjuristen is to bring about certain {practical) effects on

3
the law.

Although Jellinek does not explicitly distinguish between the different funetions of creating and applying law and

legal politics on the ome hand and science as a cognition of law on the other band, be does make it clear that the

task of a "Rechtsgelehrten’, that is, of a respresentative of the science of lav, is not only to describe the law,

but also to work as an Entscheidungsjurist and as a Tatjurisgf In so doing , Jellinek demonstrates thai the science
L)

of law consists not only in cognition, but alsc “creation” of law i.e. it is a "creative science”. The renmowned

Anglo- American jurist Julius Stome makes the following relevant remarks worth noting :

"The fact ... that Kelsen's theory at its formative stage did not clearly distinguish the legal nores ...
from the propositions about law ... sheds revealing light on one of the smost dogratic of Kelsen's early
positions. This is that a judge (and indeed any lawyer) sust, in order properly to perfora his functions,

operate in accordance with the Pure Theory of Law ... As soon, however, as they (that is, the propositions

1. See Walter Jellinek : Schopferische Rechtswissenschaft {publ in 1928) 4-5

2. See in this regard the Article by T Eckhoff and N K Sundby : “The Notion of Basic Norms in Jurisprudence® in
Scand § L (1975) These authors draw a differentiation along the same lines.

J. Jellinek op cit at 6-7; Sed contra ¥ Kelsen : “Prof Stome and the Pure Theory of Law " in Stan L Rev 17 (1965)
1128-1142;

4, Ibid 15
5. But Cf Relsen op cit at 1135-42 where he denies this.

6. See J Stone’s classic work : Legal System and Lawyers’ Reasonings (1964) at 102-3.
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about law) are distinguished, as Kelsen admits they must be, then it is clear that the propositions of the
Pure Theory of Law are mere jurist’s propositions about law, and that they do not bind the judge in the

)
vay in which legal norms bind hip".

Fron the foregoing, it can be deduced that Xelsen gives the impression that all jurists and legal practitioners who
2

did not work with his theory “were not engaged on their proper rgle ". The above, it would seem, also alludes to the

fact that Kelsen impliedly recognizes the importance of sociological and other nom-legal considerations in

conditioning the validity of the laﬁ?

If legal science, then, is to be a "socially useful activity”, it mest purport to describe "las" which is both
positive (viz laid down by human beings) and by and large effective. Kelsen puts it thus : "... the Grundnore can
only establish a law-making authority whose norms are by and large observed, so that social life broadly conforms to
the legal order based on the hypothetical nornf! To put it differently, one can refer to another statement made by
Kelser in the same vein : “Me presuppose the basic nore only if there exists a coercive social order, by and large
effectivés'. The Grundnore, therefore, chamges when legal scientists make a mew basic presupposition. However, they
nust do this when the legal norms which are by and large effective within a territory can be interpreted as a

consistent field of mearing. This would be the case, if a new Grundnorz {authorizing a new ultimate source of law)

[
is presupposed. The foregoing leads logically to one of ihe most pivotal inquiries of this study : Is it possible,

1. J Stone : Legal Syster and Lawjers” Reasonings (1964) at 102-3.

2. Sed Contra H Kelsen : "Professor Stome and the Pure Theory of Las" in Stan L Rev 17 (1965) 1128-1142,

3. See for example, H Kelsen : What is Justice ? Univ of Calif Press (1957) 290 et seq.

4. See H Kelsen : General Theory of Law and State (1945) at 437

5. Cf H Relsen : "Prof Stone and the Pure Theory of Law" in Stan L Rev 17 (1865) 1128-1142.

6. Cf J W Harris : “Nhen and Why Does the Grundrors Change ? " in CLJ (1968) 103-33; see further D § K Ong : "Der
Begriff der Norm bei Hans Eelsen" in (sterreichische Juristen-Zeitung 32 (1977) 169-72;
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let alone desirable, to make efficacy alone the test of a change in the Grundnorm ? A major criticise directed

against the revolution cases examined in this work, is that whatever the position for a settled legal order may
be, no objective factual judgment as to efficacy can be made soon after a revolution has taken place, much less,

during a revolutio; (i.e. in medils rebus). This criticiss, it is suggested, reveals one of the major shortcosings
f the efficacy test in practice, when judges are confronted with a revolution. Here one must distinguish between

tvo possible situations where the future success of a revolution camnot be determined by, nor is it dependent upon

the efficacy principle.

Firstly, é?e efficacy principle can have no application where it is not clear whether the revolutionary force will
succeed at all, just because the issue of effectiveness cannot be setiled. In such cases, it would seem, the only
course open to the judges is to reserve the question of effectivemess to be settled at a future date. SecondI;? the
efficacy principle can and does have application where the issue of the future effectiveness of the revolutionary
force is reasonably clear apart fror any question of the judicial detereination of that effectiveness. It is at this
point that ar additional principle is called for in an attempt to supplement the practical inadequacy of the
efficacy principle. This is known as the nmecessity doctrinét which is especially important where judges have the

pover to “turn” the revolution.

1. For elaboration on this all-important point, see later this Chapter, and especially Ch 6. See further § Guest
“Three Judicial Doctrines of Total Recognition of Revolutionary Governmerts" in AJ (1980) 1-48.

2. Guest op cit 24-46 Cf J W Harris : "When and Why Does the Grundnore Chanee?” in CLJ (1968) 103-33 at 120 et seq.

3. Harris op cit 120 et seq-

4. See here Ch's 5 and 6 for more detail on this all-important principle. Cf D B Molteno : “The Rhodesian (risis
and the Courts” in CILSA P (2) Vol 2 No 3 Nov (1969) 404-447
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It is, of course, true that the application of the efficacy principle will be relatively straightforward after the
revolution has succeedes. Boreover, if it is reasomably clear that the revolutionaries will succeed, then the
doctrine will be applicable even before this crucial point. Therefore, a judgment about whether a revolutionary
force will succeed or gill be effective does not seem to be relevantly different fros a judgment about whether a
revolutionary force jg_effectivéf Bowever, it is where the efficacy principle is pot applicable that the great
'practical utility of the necessity principle lies. This is to be found in the situation that prevails before the
revolution has succeeded i.e. before the effectiveness of the revolution can be predicted with a reasonable degree
of certaintfé This will especially be the case where the judges have some control in determining the success or
efficacy of the revolution. Thus, it is conceivable that the judges wmay well have the power to “turn” the
revolution. Bere, it is clear that a choice is possible between rival governments (or, alternatively, between

4
anarchy and govermment). Here,then, the issue could not be settled by referring simply to a test of effectiveness.

In these circumstances, it is mot likely that judges could make a prediction about a future matter of fact i.e. the

4
effectiveness of the government in whose favour they are about to accord validity. HBowever, the suggestion has been

1. See the excellent Article by § A de Seith : "Constitutional Lawyers in Revolutionary Situations” in Western Ont
L Rev Vol 7 (1988) 93-110; This crucial point is further expanded upon in Ch 6 in regard to the Rhodesian
revolution cases. Cf D B Molteno : * The Rhodesian Crisis and the Courts” in CILSA Vol 2 No 3 Nov {1969) 404-447,

2. See further Ch 7; Cf J W Harris : “Nhen and Why does the Grundnors Chanze?"in CLJ (1968) 103-33; Molteno op cit
at 430 et seq

3. Cf here R B Christie : *Practical Jurisprudence in Rhodesiz" in CILSA Vol 1 (1968) 390-407; see too the same
author “Practical Jurisprudence in Rhodesia * Contd Vol 2, CILSA (1969) 3-23; and Vol 3 CILSA Vol 2 (1969)
206-221;

§. OSee R W K Dias : "Legal Politics : Norms behind the Grundnors” (1968) CLJ at 233,253.
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put forward that to put the argument in the form that the determination is simply a matter of prediction, obscures
the elepent of choicef ks a result, ome’s intended or future course of action is more properly described as the
subject or content of a choice, rather than of a predictio%f The necessity doctrine, then, does have application,
where the judges have the pomer to influence the success or efficacy of the revolution. Here the judges, instead of
saking a factual assessement of the likelihood of effectiveness, will have to decide how to restore civil orde?. It
is in this context that the necessity doctrine is of unquestionably greater utility than effectiveness, since it
places the practical question squarely before the judges. As a consequence of this, that decision conld mot be the
result of simply predicting the success (vizeefficacy) of the revolution, but, rather, it would extend to preventing
or ensuring it. Therein, it is suggested, lies the practical utility of the necessity prinmciple, since it allows for
ar assessment continuously through the revolution, while the efficacy principle is unhelpful and comes to 2 halt,
both when‘the factual issue of effectiveness is not clear, as mell as when the effectiveness can only be determined

y
by Jjudicial choice.

Furthermore, it is crucial to note that since the necessity principle requires a specific sort of practical
Justification for according validity to a revolutionary government (rather than mere theoretical or underlying

socio-political considerations), it invites certain arguments supporting exceptions to it. This, it is suggested, is

1. See the helpful Article by C Palley : "The Judicial Process : QI and the Southern Bhodesian Judiciary* in MLR
Yol 30 (1967) 263-287; See further R ¥ N Dias : “Lezal Politics : Norms Behind the Grundmors” in CLJ (1968)
233-259.

2. (f 5 Guest, :"Three Judicial Doctrines of Total Recoznition of Revolutionary Governments™ in AJ (1980) 1-48 Ip
his article Guest gives the following e.g.: If a man is asked to choose between 2 paintings and keep the one
chosen, he cannot choose the painting he finally keeps on the basis that it will be his omn. Some other reason
sust be involved in order to call it a choice, for the reason "that it will be his ovn” does mot serve to
distinguish between either possible limb of his choice! He adds that ‘Even the choice to accord validity to a
group chosen by tossing a coin would be a choice of government rather than not and should not be hidden bebind a
factual determination of effectiveness’. (at § - §)

3. See Ch's 5 and 6, where this doctrine is more thoroughly evaluated.

4. Of Guest op cit at 5 et seq
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amply illustrated by the situation prevailing in Rhodesia at the time of the UDI. This will be broached here by the

{
consideration of some preliminary issues .

& major argument in the Rhodesian revolution cases which militated against the according of validity to the
revolutionary Government on the ground that it was necessary to do so, was that a revolutionary force ought mot to
‘be allowed to take advantage of a necessity of its own nakiné% This, it seems, was the major argueent that lay
behind the Chief Justice's decision to refuse in these revolution cases, formally to apply the principle of
necessity to accord even partial recognition to the revolutionary Governlena The Chief Justice also made the
significant point that effectiveness alone was mot altogether sufficient in considering the question shether to

i \ 4
accord validity to the revolutionary Government.

5
However, one should guard against the perennial damger that additional criteria such as necessity could well tempt
Jjudges to shelter behind them and use them as seokescreens or cloaks bemeath whick they can conceal their own
b
personal or political views. Or the one band, it has been suggested that if effectivemess were both a sufficient and

necessary criterion of legality, as Kelsen would have us believe, then it might well be made difficult for judges

1. (shich will be considered in extenso in Chapters Five and Six). See especially the seminal case of Kadzimbamuto
vs Lardner-Burke 1968 (2) SALR 284; Cf S Guest : “Three Doctrines of Total Judicial Recognition of Revolutionary
Governments™ in AJ (1980) 1-48; see Ch's § and 6.

2. Cf T XK Iyer: "Constitutional Law in Pakistan : Kelsen in the Courts” in Az Jnl of Comp Law, Vol 21, (1973)
759-781, Cf D B Molteno : “The Rhodesian Crisis and the Courts” in CILSA Vol 2 No 3 Nov (1968) 404-447

3. See Sir Hugh Beadle CJ in Madzimbamuto, supra at 330,351
4. Ibid. For a full exposition of this issue, see Ch's 5 and 6.

9. DSee later this Chapter for further criteria. Cf Too Ch 7 See J M Eekelaar : "Principles of Revolutionary
Legality" in Oxford Essays in Jurisprudence (ed A W B Simpson Clarendon Press, Oxford (1973)) Ch 2

6. Guest op cit at 6 et seq.
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to conceal their support of the revolution and they mould consequently show more clearly where they stand on the
issue! On the other hand, it has beer suggested that if effectivemss aloze {i.e. in vacuo) were both sufficient and
necessary for legality, judges could mot possibly be seen to be favouring the revolutionary government, but perely
deciding a factual question? Thus, the issue of whether the judges were contributing to the success or efficacy of
. the revolution, or whether the revolutionaries were taking advantage of a necessity of their omn making, simply had

o place? nor, it is suggested, did the comments of the Chief Justice in this connection.

It is clear, then, that the necessity doctrine is more obviously appealing. This may also be seen in its "obvious
rationale”, since this doctrine can be derived by a “progression or purity of reasoning from the doctrines of the
English constitutional law of partial recognition (of revolutionary governments) on the ground of necessity.'QThus, -
a court may, (whether it chooses to accord partial or tetal recognition to the relevani revolutionary government) at
any moment during and after a revolution ask whether a measure is genuinely necessary in the interests of the
vaintenance of civil order and internal stability. On account of this doctrine, then, a judge is provided with legal
reasons for action throughout a revolution? ds a result, it bas a wider scope than the efficacy doctrine and is

therefore to be preferred on that accourt.

L Cf F ¥ Brookfield : "The Courts, Kelsen and The Rhodesian Revolution " in U Tor L J 19 (1969) 327-352; See
further § A de Smith : "Constitutional Lawyers in Revolutionary Situations” in MNestern Ont L Rev Vol 7 (1968)
93-110.

2. For this opinion see S Guest : “Three Judicial Doctrines of Total Recognition of Revolutionary Governeents™ AJ
{1980) 1-48, &t 5-6;

3. Ibid 8-§.

{. 1Ibid 5-6; Cf TE X Iyer : "Constitutional Law in Pakistan : Kelser in the Courts™ in Ax Jul of Comp Law Vol 21,
(1973) at 759-781.

9. Guest op cit 6-T.
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Bfficacy in practice : A critical evaluation

In order to appreciate the difficulties faced by judges practising in revolutionary situations, it is essential at
this point to consider further the practicality (or lack of it), of the efficacy principle and subsequently, to
evaluate this principle more specifically ir the light of its use by judges who have the ofter umenviable task of
sitting in revolutionary situations. It bas already been mentioned that it is both impossible and undesirable to
vake efficacy the sole test of a change in the Grundnors. It is a major criticisa of the revolution cases that
whatever may be the position for a settled legal order, no objectively factual judgment as to efficacy can be made
soon after a revolution has taken place. Kelsen makes it plain that the identification of effective legal nores does
ot itself require presupposition of the Grundnors! It is only the attribution to them of the fact that they are a

consistent part of a mormative field of meaning, Which requires this presupposition. Kelsen himself puts it thus :

"The function of the basic norm is not to make it possible to consider a coercive order which is by and large
effective, as law, for according to the definition presented by the Pure Theory of Law a legal order is a
coercive order by and large effective. The function of the basic norm is to make it possible to consider this

order as an objectively valid order” *

The discovery of effective legal norms, therefore, is a step logically prior to the presupposition of the
Grundnors Kelsen hinself admits that the positivistic jurist, when he establishes the basic nore, is guided by the

tendency to recognize as objective law the greatest possible mumber of empirically given acts the subjective meaning

1. DSee B Kelsen : “Prof Stome and the Pure Theory of Law" in Stan L Rev 17 (1965) 1128-1142; Cf R # ¥ Dias
Jurisprudence 5 th ed (1985} Ch's 16 and 4;

2. RKelsen op cit at 1144-1146; But Cf D S X Ong:"Der Besriff der Norm bei Hans Felser® in Uéterreichische Juristen
Zeitung 32 (1977) 169-172.

3. Cf B Stranzinger : "Der Norsbegriff bei Hans Relsen™ in Archiv fir Rechts-und Sozialphilosophie 63 (1877)
399-412; See further J W Barris : “When and Why does the Grundnorm Change?™ CLJ (1968) 103-33 at 115 et 5eq -
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of which is to be legal act;. If, then, these are in any given territory comsands, permissions and authorizations
vhich are issued by persons purporting to issue them as legislators and which are effective, then the meaning-
contents of these commands, permissions and authorizations are norms which the legal scientist regards as being
part of a consistent field of normative meaning. Thus, he can and must presuppose a basic norm which confers

1
legislative authority upon those who purport to enact then.

It is crucial to note bere that the effectiveness of each individual norm is to be peasured, according to Kelsen, by
two criteria: firstly, by whether the norm is "obeyed” i.e. whether the conmduct (the opposite of which is made the
condition of the sanction stipulated by the norm) is perforsed, and, secondly, if the norm is not obeyed, the
sanction is applied by the official whom the norm directs to apply ia These, then, are questions of fact. It is of ~

course true thal soon after the occurrence of a revolution, they may be future guestions of fact, but that does not

L
make apolitical judgments about them impossible or impracticable, only more subject to error. The crucial guestion

S
to be posed here is what is meant by saying that norms, to be effective, must be obeyed or applied "by and large”.

It would be impracticable to say, in the case of many moras, whether the sanction was applied more often than not,

wher disobedience to the norm occurred, because statistical evidence of the nugber of cases of disobedience could

1. See H Kelsen : General Theory of Law and State (1945) at 437;

2. See J W Harris : “When and Khy Does the Grundnorm Chamse?” in CLJ (1988) 103- 33; Cf W Ebenstein : The Pure

Theory of Law (1945) Ch's 1 and 4; See too the same author’s Article: ° R:
Legal Thought" in Calif L Rev Berkeley (1971) 645-52.

3. Relser : op cit ai 62; H Kelsen Pure Theory of Law (1967) at 11, 116
4. See Harris op cit at 22; Cf B W ¥ Dias : "Legal Politics : Norms Behind the Grundnora® in CLJ (1968) 0233-259

9. General Theory of Law and State at 118, Pure Theory of Law at 45, 86,202, "Prof Stome and the Pure Theory of
Law® in Stan L Bev 17 (1965) 1128-1142;
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not be obtained. Moreover, it would be impossible to say whether the norm was obeyed more often than mot without
first postulating what was to count as obedience. Bccording to Kelsen “Law is observed by that behaviour to whose
opposite is attached the coercive act of the sanctiont. This seens to mean that laws which prohibit the performance
of acts which most people do not in any case perforn} sust always be generally “obeyed” i.e. one of Kelsen's
criteria of obsolescence or desuetude can mever apply to the;% In addition, Kelsen makes the point that motive is
‘irrelevant and inconsequentiaff It is significant that Eelsen does mot deny the validity of the legal-sociological
viewpoint whose object is nmot the study of norms, but of the legal behaviour of men in society. Kelsen even goes as
far as to say that this stands side by side with normative Jurisprudence and neither can replace the other. The
latter deals with validity and the former with efficacy, but the tro are intercomnected since the sociology of law

\ L]
presupposes the normative concept of law,

laportant practical questions arise in this regard : How does one compute the number of opportunities to obey the

lan? What of "dead-letter” laws or laws only selectively enforced? Moreover, how many times can the law be said to
1S

be disobeyed by a motorist who drives for, say, 10 miles through a built-up area exceeding the speed limit throughout

his journey? How many opportunities not to murder or steal does ome get in a given period? Is motive for

[euoy

B Kelsen : Pure Theory of Law {1967) at 236

2. J ¥ Harris in his Article "Nhen and Why Does the Grundnorm Change?" CLJ (1968) at 104 gives the example of laws
against witchcraft. Cf R Moore : Legal Norms and Lesal Scienmce: A Critical Study of the Pure Theory of Law Univ
Press of Hawaii, Homolulu (1978)

3. See B Schreiber : Die Geltung von Bechisnormes, Berlin ; Beidelberg, N ¥ (1966) See further § Guest: Tmo
Problems in Kelsen's Theory of Validity" Liverpool L Rev (1980) 101 et seq

4. B Kelsen : Ceneral Theory of Law and State (1945) at 118,437; Pure Theory of Law at 46,86,202

5. 1 Kelsen : What Is Justice ? (1959) 267-271

§. See La Fave;Arrest : The Decision to take a suspect into custody (1965)
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disobedience relevant ? Are some laws more important than others ? A nan, for example, may mever break a cootract,
pay all his taxes, heed the highway code, but murder the head of Stat;. Questions such as these allude to the fact
that effectiveness is a crude, unscientific test in spite of the pivotal importance Kelsen attaches to it. The
question, therefore, arises whether a more seaningful test can be formulated. In this regard, it has been suggested
that the “by and large effective” test should be reformulated. Thus, the pumber of conmqnds, pereissions and
“authorizations issued by a legislator to the number of occasions that stipulated sanctions have beer or are likely
to be applied, should be represented in the following way : the first criterion (viz,obedience) should be
eliminated and the test should be be that "a morm is to be judged effective if the official acts of application of

2
sanctions bear a socially significant ratio to the recorded acts of disobedience”,

This test, then, bolds that provided there is a socially significant ratio which can be predicted and provided this

ratio will continue to obtain for a reasonable length of tise, the meaning-contents of the commands, permissions and
authorizations are by and large effective nornQ% This, it is suggested, is another unsatisfactory formulation, since
the operative phrase in the test - “a socially significant ratio” - is too vague:'albeit, perhaps, purposely so.

The phrase "z reasonable length of time" is similarly vague and uccertain. A speculative question here is whebher

this undefined “socially significant ratio” would imvolve attributing different weight to different offexzces.

1. HBere, reference is made to D Lloyd, : Introduction to Jurisprudence 5th ed Stevens and Soms, Londonm, (1872)
33-6.

2. J W Harris : "Nhen and Why Does the Grundnors Change ?" in (1968) CLJ at 115-6. Sed Contra Lloyd op cit at 33-6;
§ Guest : “Three Doctrines of Total Judicial Becoznition of Revolutionary Governments® in AJ (1980) 1-48

3. Cf Lloyd op cit at 124; But see J Raz : The Concept of a Lezal Systee (1973) at 203-5.

4. Harris op cit 115 et seq.
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Boreover, it should be asked mhether greater significance would be attached to important and far-reaching

constitutional laesf On this test, ome might argue that the legal system in Southern Rhodesia under the Smith rééine
vas the pre - UDI system for the aajority of norms of the old bre - UDI syster repained in force and there pight
have been a certain amount of disobedience to those newly imstituted, leaving on a ratio test, the balance in favour
of the pre - DI syste;f It has been suggested, however, that this test need be no more precise in order to choose
between the effectiveness of competing norms issued by rival legislative authorities. Some have gone as far as to
state that in the revolution cases it was manifestly possible to predict at the relevant dates that official acts of
sanctions would occur in accordance with revolutionary norss and that these official acis would be in a socially

' 3
significant ratio to acts of disobedience to the norms.

Homever, it is significant that Kelsen does qualify his efficacy principle by saying that there must be some degree
of permanenc;*to the effectiveness of legal norms before the legal scientist is justified in ascribing validity to
them. It is only when mores fulfil this requirezent of perzanence that they can properly be regarded as consistent
parts of a normative field of neaning? The question of how much, turns on whether there seems to be sufficient

persanence about the pew norms to make works of legal science (which, by presupposing a new Grundnore, confer on

L BL A HBart : The Concept of Law (1981) at 109-110; Cf D Lloyd: Introduction to Jurisprudence 5th ed Stevens and
Sons, Londor, (1872) at 336-7.

2. See further Ch 7 on this issue; Cf D B Holteno "The Rhodesian Crisis and the Courts” in CILSA Vol 2, No 3 (1969)
404-447

Q>

See J W Barris : "When and Why Does the Grundnorg Chanze?" in CLJ (1968) 103-33; Cf Lloyd op cit at 336 et
5eq

4. This qualification is of igmense importance in practical revolutionary situations; see the Pakistani cases in Ch
5, and the Bhodesian cases Ch 6, which bear out the full practical implications of this qualification, Cf B
felsen: "Pure Theory of Law" (1967) at 47-8.

5. Harris op cit at 117 et seq
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then validity) worthwhile in a practical, not in a moral sense{ 8 related inquiry is how does one determine how
such time must have elapsed before there is sufficient "permanence” to be accorded to effectiveness. It is suggested
there can be no hard and fast rule here and it mould vary with the unique geo-political circuastances of each
country. In at least one decided revolution case, six days was held to be sufficieng: while in others up to three

3
years was held to be necessary.

& thought-provoking issue which has been raised by some, is what would be the situation if a revolution is literally
in the balance so that it is an even bet whether the norms of the old order or those of the rival revolutionary
order will be effective during, say, the next decade or so, Bere, it is suggested, another critical shortcoming of
Relser’s efficacy principle comes to light. Efficacy alome will clearly not answer the question raised in this
hypothetical situation viz: “Which Grundnors ought 2 legal scieptist {jurist) to presuppose;? Bere, it rould seem
that the jurist is confronted with two possible and realistic courses of action. He may eitber, as ome writer puts
it "fold his hands and refuse to make statements about what the law is", ofi he could make statements in the

alternative, along something like the following lines: "if the revolution should succeed, the law on this point is

..., bub if it fails, the law is ....". It is clear that ip this kind of situation, there can be no question of

1. For instance, in the Rhodesian Revolution case of Yadzimbamuto vs Lardner-Burke ¥ 0 1968 (2) 284, was it at the
dates when the Madzimbamutc and Ndhlovy cases came before the Court (Rhodesian AD) worthwhile to write a
textbook of, say, Rhodesian Criminal Law, which presupposes a Grundnorm that confers legislative authority on
the rebel Legislature? According to Harris, “an affirsative amswer seems inescapable” See J W Barris : "Rhen
and Wby does the Grundmorm change” in CLJ (1968) at 116 et seq. Judgments were delivered on 28 Jan 1968, and on
13 Sept 1968 respectively. The UDI was on 11 Nov 1965. See further Ch §

2. See in this regard the Pakistani revolution case of § vs Dosso 1968 Pak Leg Dec in Ch 5. For a trenchant
criticisa see T K K Iyer: “Comstitutional Law in Pakistar : Kelsen in the Courts™ in Am Jnl of Comp Law Vol
21 (1973) at 759-781

3. See Madzimbamuto and Ndhlovu (supra) Cf D B Molteno : "The Rhodesian (risis and the Courts” in CILSA Vol 2 No 3
(1969) 404-47,

4. For ar ingenious attempt at a solution, see J ¥ Rekelaar : "Splitting the Grundnorm” in LR (1967) 156-175.

5. Cf J ¥ Harris: Annual Survey of Commonwealth Surves of Commonwealth Law (1967) at 93
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burden or degree of proof, or presumptions on this issue of fact, unless these are based on some general

philosophical principle of legal conservatism which seems lacking here{

However, if legal scientists honestly differ about whether the revolution will succeed (i.e. be effective), the
question whether the Grundnora has or has nmot changed is ponetheless objectivélin the same way that any judgment
~about future matters of fact is objective. It goes without saying that no such judgment can possibly be made with
absolute certainty and many such judgments turn out to have been wrong. Nonetheless, it should be stressed that the

) 3
presuppositon of a Grundnors which turns on such a Judgment, does not entail any decision of political commitzment.

At this stage, reference should be made to a major criticism of the revolution cases which directly concefns the
Jjudge. This criticise is contained in the proposition that, whatever may be the position of a legal scientist, who
views the situation more or less from the vantage point of a theoretical observer, the judge {being concerned with
the practical application of law) canmmot make an objective determination of the efficacy of revolutionary nores soon
after the revolution has occurred (i.e. in mediis rebus), because his own decisior is an element in the very
efficacy which is to be determined upoﬁf Put another may, this criticise holds that Kelsen's theory, being

descriptive of legal science, can only indicate the role of the jurist and can in no way assist the Jjudge.

I (f D Lloyd : Introduction to Jurisprudence 5th ed Stevens and Sous, London, (1972) 336-340; See further J ¥
Barris : “When and Why does the Grundnorm Change ? ° in CLJ (1968) 103-133.

2. Cf R WM Dias : Jurisprudence 5th ed (1985) Ch's 16 and 4; Cf D B Molteno : "The Rhodesian Crisis and The
Lourts™ in CILSA Vol 2, No 3, (1969) 404-447; See further Barris op cit at 122

3. Harris op cit at 122-3.

4. For this view see for example F ¥ Brookfield : "The Courts. Kelsen and The Bhodesian Bevolution® in U Tor L J 19
(1969) 327-352; B W N Dias : "Legal Politics : Norms Behind the Grundnore” in CLJ (1968) 233-259.
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On the'face of it, this seems like a valid criticise and it is undoubtedly true that official action is an important
element in the efficacy of noras. However, it is suggested that in evaluating whether such a criticism of a judge is
well-founded, regard must be had to the prevailing circulstancegi Thus, it would depend on the relative inportance
of his decision as against other present and future elements in the efficacy of the revolutionary nores. Therefore,
if the judge believes that the success (viz,efficacy) of the revolution night turn on what decision he gives in a
case before him, then, clearly, he cannot decide as to the efficacy of the change without first making a personal
(or political) choice whether or mot to join the revolution. However, if he, (the judge) believes that, whatever he
decides, the revolution is likely to succeed (if need be, by dismissal and the appointment of an acquiescent judge),

3
then his decision that the revolution will be efficacious is not necessarily motivated by extra-legal considerations.

There is an element of danger here when speaking of the rather slippery concept of judicial approval. It is true

that no writers have suggested directly that the success (efficacy) of the revolutions in the sovereign independent
5 C

States of Pakistag'and Uganda” turned on judicial approval, but there is a mide difference of opinion in regard to

the “colony” of Rhodesia. Thus, it is arguable that if the Rhodesian judges had stood out against the 1965

1. Cf D Lloyd: Introduction to Jurisprudence 5th ed Stevens and Sons, London (1972) at 340 et seq; F ¥ Brookfield:
"The Courts, Kelsen and The Rhodesian Revolution * in U Tor L J 19 (1969) 337-352; B W ¥ Dias : "Legal Politics
Nores Behind the Grundnore™ in CLJ (1968) 233-259; C Palley : "The Judicial Process : UDI and the Southern
Rhodesian Judiciary™ in MLR, Vol 30, (1967) 263-267

2. J WHarris : “Nhen and Why Does the Grundnorm Change ? ° in CLJ (1968) at 122; But Cf Lloyd op cit at 336 et
5eq; and Dias op cit at 241-4;

3. Ibid 123-4; But Cf Palley op cit 263-287: Lloyd op cit 338 et seq, see further Brookfield op cit 233-259

{. See further Ch 5 for full details ; Cf T K I Iyer : "Constitutional Law in Pakistan : Kelsen in the Courts”, Am
dul of Comp Law Vol 21 (1973) 759-781; See too § A de Smith * onstituti i i
Situations” Western Ont L Rev 7 (1968) 93-110. N

5. CfCh5
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Constitutio; - which was set up by the rebel réﬁile - on grounds of morality or justice, they might well bave forced
the new Grundnorm to incorporate the principles for which they stood ou%i Other writers, again, have criticized the
view that the decision of the Rhodesian judges would make little difference to the efficacy of the revolutioi. This,
it seems, was not the view of the judges in the two leading Rhodesian revolution cases in which the legality of the

- u
revolutionary regime was examined by the Rhodesian Appellate Division.

Beadle C J in Madzimbamuto held that the decision of the Court would pake little difference to the issue of success
or failure? 85 a result, he and Jarvis & J A concluded on the facts that the revolution seemed likely to succeei?
Quenet J P and Macdonald J A concluded that the revolution had already been effectivé? Fieldsend A J A expressed
the view that mhether or not the revolution had succeeded, no judge appointed under the pre-revolutionary

e
Constitution ought to accord legality to the new Comstitution.

q
Significantly, in R vs Ndhlovu the Court found, on a conclusion of fact, that the revolution had succeeded, i.e.that
the revolutionary régime had acquired internal de Jure validity. This can De gleaned from the fact that it had
become apparent to the majority judges that it could be predicted with certainty that British attempts to reassert

control over the internal affairs of Bhodesia (at the tipe of the UDI) would be unsuccessful and ineffective. [t is

i. Cf G N Barrie : “Rhodesian UDI - An Unruly Borse™ in CILSA Vol 2 (1968) 110-120; Leslie Macfarlane :
“Pronouncing on Rebellion : The Rhodesian Courts and [DI* in Public Law (1968) 325-361; ¢ Palley : “The
Judicial Process - UDI and the Southern Rhodesian Judiciary® in LR Vol 30, (1867) 263-287;

2. See B WX Dias: Jurisprudence 5th ed (1985) Cb's 16 and 4. See further J ¥ Eekelaar: "Principles of
Bevolutionary Legality” in Oxford Essags in Jurisprudence {ed A N B Simpson, Second Series, Clarendon Press,

Oxford, (1973) Ch 2

3. Cf F ¥ Brookfield : "The Courts, Kelsen and the Rhodesian Revolutioz™ in U Tor L d 19 (1968) 327-352,

4. The Bhodesian and other revolution cases will be extensively evaluated in Ch's § and 6.
5. 1368 (2) SA 284 at 321.

6. ibid 326,418; Cf Ch 6

7. ibid 369,415; See Ch 6 for elaboration

8. Tbid 430,432; Cf Beadle CJ, in R vs Ndhlovu 1968 (4) SA 515 at 522

9. 1968 (4) at 531, (per Beadle CJ); Cf Ch 5
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a difficult and, perbaps even a speculative exercise to ascertain whether the opinions expressed by the Bhodesian

2 3
Judges in these and other revolution cases were truly predicated on legal principles and therefore apolitical. That
the revolutionary régine had by the time of the Ndhlovu decision exercised effective control over the internal

l.'
affairs of the country, can, however, bardly be doubted.

The implications of Eelsen's revolution theory for the judge

h critical evaluation:

On the basis of the foregoing, it seems clear that the question:5 Xhen does the Grundnore change, or what are the
circusstances and conditions under which the Grundnorm can properly be said to have changed ? can, at least in
principle, receive an apolitical, fact-based reply from a legal scientist, even when it is asked soon after the
occurrence of a rebellion. In practice, the question can receive the same kind of reply from a judge in loco, since

g '}
his answer to it will not affect the success (efficacy) of the rebellion or revolution.

1. Cf DB Molteno : "The Rhodesian Crisis and the Courts" in CILSA Vol 2, Ko 3 Nov (1969) 404-47; & N Honore:
"Beflections on Revolutions™ in Itish Jurist Vols 1-2, {1966-7); 268-78; J ¥ Eekelaar : “Principles of
Revolutionary Lecality” in Oxford Essays in Jurisprudence (ed & ¥ B Simpson ; Second Series, Clarendon Press,
Oxford, (1873) Ch 2; B § Welsh : "The Constitutional Case in Southern Rhodesia® in L § R Vol 83, (1967) 64-88; B
W ¥ Dias: "Legal Politics : Korms Behind the Grundmorm” in CLJ (1968) 233-259; F ¥ Brookfield : *The Courts
lelsen and the Rhodesian Revolution” in U Yor L J 19 {1969} 327-352;

2. See Dhlamini vs Carter N 0 (1968) 2 SA 445; Madzimbamuto vs Lardner-Burke ¥ 0 No 2 (1968) 2 § 4 457; Dhlamini vs
Carter (No 2) (1968) (2) S A 474; Dhlamini vs Carter (No 3) {1968) 2 5 & 467,

3. Bn answer to this inquiry can perhaps be gleaned by acquiring a glimpse into the personal and political
backgrounds of the Rhodesian judges; an excellent Article in this regard should be consulted viz. C Palley
“The Judicial Process : UDI and the Southern Rhodesian Judiciary” LR 30 {1967) 263 et seq

4. Kdhlowu (supra) ; see further Noltemo op cit 404-47;

5. For revolution cases decided in sovereign independent countries, see Ch 5, for the revolution cases decided in
Rhodesia, see Ch 6. These Rhodesian revolution cases, as well as those revolution cases decided in sovereign
independent countries, will, in so far as they are of relevance to the present inquiry, be evaluated in extenso
in the following two Chapters.

6. Cf J ¥ Harris : "Rhen and Why Does the Grundnore Change 7 in CLJ (1968) at 123,




115
However, THE Grundnorm changes when the legal norms which are by and large effective within a territory, change in
such a way that a legal scientist can only interpret the content of these by and large effective norms or a

1
logically consistent field of meaning, by presupposing a new Grundnors.

The question has often been asked : What legal morms are by and large effective at any given time ? It bas been
_suggested that this may be discovered in the following way : Birstly, by recording what commands, pereissions and
authorizations (stipulating sanctions) have been issued {and not repealed) by a person or body purporting to act as
legislator. Secondly, by recording or predicting occasions on which the stipulated sanctions have been, or are
likely to be applied by persons purporting to act as state officials. Thirdly, by recording or predicting acts of

1
disobedience i.e. acts specified as conditions for the application of the stipulated samctions to the actor.

bnother significant inquiry relevant to the present study concerns the question Bby the Grundnore changes.
Following the reasoning adopted above, the amswer to this question could be formulated thus : only by presupposing
the new Grundnorn? can the legal scientist fulfill his socially useful role of describing the law actually in force
as a logically consistent field of meaning. The following concrete illustration has been provided by a Kelsen

scholar in regard to the revolutionary situation prevailing in Rhodesia :

L. J W Harris : “Kher and Why Does the Grundrorm Change 7 in CLJ (1968) at 124-5; See further B ¥ ¥ Dias :
Jurisprudence 5th ed (1982) Ch’s 16 and 4; and § Guest: "Three Judicial Doctrines of Total Recosnition of
Revolutionary Governments™ in AJ (1980) 1-48 at 5 et seq

2. Harris op cit at 124 et seq. See further : B W M Dias : "Legzal Politics: Norms Behind the Grundnors™ in CLJ
(1968) 233-259; ¥ ¥ Brookfield: “The Courts, Relsen and The Rhodesiar Revolution™ in 0 Tor L J 18 (1969)
327-352; § b de Smith : "Comstitutional Lawjers in Revolutionary Situations™ in Western Ont L Rev Vol T (196§)
83-110.

3. Harris op cit 125 et seq
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“If anyone had to write a textbook on Rhodesia {as it then was) presupposing the old Gruendnorm ard therefore
assuming the validity of the UK legislation of 1965, (which mullifies all laws passed and all administrative
actions taken by the rebel regime) he night be considered to be performing a praiseworthy piece of propaganda
against a racist regime, but he would not be acting in the role of a legal scientist, simply because he would

]
not be collating the laws actually in force, viz. effective in Rhodesia.*

A significant inquiry to eserge from all this is what the implications of the Pure Theory of Law are for a judge,

especially a judge being in the unenviable position of having to adjudicate on the validity and efficacy of a

revolotionary regime. As pointed out above, the legal scientist, if he is to fulfil his traditional fBle, pust

presuppose the effective Grundmors, but shat rarrant, it must be asked, does Kelsen's theory give to the judge qua B

judge to presuppose it ? If one leaves aside for the moment Kelsen's dogmatic views concerning international law, it

2
is clear that in a direct sense, it gives none. To the extent that this is so, the criticism above, which holds that

the Pure Theory of Law does mot bind the judge and is therefore of no practical utility, would appear to be

1

[ 251

On this important point, see J W Harris : “Nher and Why Does the Grundnore Change?” in CLJ {1968) at 125; See
further R B Christie : "Practical Jurisprudence ip Bhodesia ™ in CILSA Vol 1 (1968) 380-407; See too Vol 2 in
CILSA {1969) 3-23 and Vol 3 in CILSA (1969) 206-221.

E Eelsen: General Theory of Law and State (1945) at 121,220-1; Pure Theory of Law (1967) at 214-217; Kelsen
believes {a) that the principle of effectiveness according to which only the law effective within a territory is
valid lar within that territory, is a rule of positive international law - it would seem an extreme version of
the declaratory effect of the recognition of states (rather tham the constitutive). (b) ihat sysienms of
municipal lav are subordinate to and camnot contradict positive international law . If these opinions are
correct , it follows that judges in a municipal court would be directly authorized to presuppese new Grundnorms
following successful revolutions. While the first of these opinions is highly controversial, the second is true
only of some jurists, but not of others. Unfortunately, Kelsen does mot base these opinions on the evidence of
positive law, but, instead, deduces them from a metaphysical interpretation of the concept of validity. See
further ¥ Ebenstein : “The Pure Theory of Law : Demythologizing Legal Thought® in Essays in Honour of Hans
Relsen, Calif L Rev, Berkeley (1971) 640-58; See too Kelsen's important Article : "Sovereienty and
International Law™ in Georgetosn L J 48 No 4 (1960) 627-640;
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well-founded.

It is true that the Pure Theory of Lar is intended to describe the sciemce of lag viz.its aims, its a priori formal
assumptions and the logical status of the judgments conmtainmed in it. According to Kelsen, every act of law -
application is an act of law-creation in the process of concretisation and individualization of norm;. The judgeent
-of the court is thus simultaneously an act applying the law and an act creating law and to the extent that it
creates law, it may properly be called an act of the will (Hillensakt?t However, the act of presupposing the
Grundnora he describes as an act of cognitioi. He puts it thus : "The science of law has to know the law, as it
were, frow the outside and to describe it. The legal organs, as legal authorities, have to create the law, so that
aftervards it may be known and described by the sciemce of lan?. It is clear, therefore, that the theory does mot
directly arrant the judge in presupposing any Grundnors, for, as Ielsen himsel! concedes, jurisprudence is not a

s
source of law. ~

Nevertheless, ii is arguable, that if one adopts an alternative line of reasoning, it will appear from this that the
Pure Theory‘;f law does have at least indirect social suggestive force for judges. Thus, the Theory assuses that
legal science is socially useful which is precisely the reason for insisting that legal science should follow
efficacy. Clearly, then, legal science of the kind described by the Pure Theory of Law car only continue to be

socially useful, or a socially useful activity, so long as judges also indulge in it. For, if judges ceased

1. B Kelsen : Gemeral Theory of Law and State (1945) at 132-3; Pure Theors of Law (1967) at 234;

2. Pure Theory of Law at 10; and H Kelsen in : "Prof Stone and the Pure Theory of Lag® Stan [ Rev 17 (1965) at
1136-7;

3. Pure Theory of Lag at 204.

i, Tbid 72.

9. General Theory of Law and State, at 163; In his Stan L Rev Article at 1134, Kelsen rejects Stone's suggestion
that he (Relsen) had expressed the “Foolish opinion™ that propositions of the Pure Theorsy of Law bind the judge
in the way in which legal norms bind hin.

6. Cf J W Harris : “Khen and Why does the Grundnors Change® in CLJ (1968) at 121.
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altogether to think of their decisions as subsuaptions under general rule;; if they persistently ignored the
hierarchy of constitution, statute, contract etc, this sort of legal science would become pointles;} It is
important, therefore, that judges are assumed to act as legal scientists for the purposes of The Pure Theory of
Law. To assert that at the present time judges in developed legal systems do act as legal scientists is thus a
correct and necessary description of their verbal behaviour. However, the extent to which their actual decisions are
“determined by factors other than what thay say about "the law”, is as uncertain as it is controversia?. The Pure
Theory of Law assuses that this legal science verbal behaviour is not only what judges do indulge in, but also what

they ought to indulge in. As Relsen puts it : "What sociological jurisprudence predicts that the Court will decide,

(5N
norsative jurisprudence maintains thet they ought to decide”.

To the extent that judgments are acts of lav-applicatior, judges may properly be assumed to act as legal scientists
and in that capacity they do and ought to presuppose the new effective revolutionary Grundnore. The implications of
the Pure Theory of Law on the basis of the above line of reasoming (which is also central to all positivist theories
of law) is that, to the extent that the solution of a particular case given by the science of law is clear (i.e. to

the extent that the judge hes no discretion within the meaning of the relevant higher norms), the judge ought to

1. J ¥ Rarris : "jhen and Kby does the Grundnors Change® in CLJ (1968) at 126; Cf D Lloyd : Inmtroduction to
Jurisprudence Sth ed Stevens and Sons, London, (1972) at 340 et seq

2. Sed Contra the important article by F ¥ Brookfield : "The Courts. Kelsen and the Rhodesian Revolution” in U Tor
L J 19 {1969) 327-352;

3. Ibid 340 et seq; Cf B K ¥ Dias : “Legal Politics : Norms Behind the Grundnora™ in CLJ (1968) 233-59; C Palley :

"The Judicial Process : UDI and the Southern Bhodesiap Judiciary® in NLR 30 (1967) 263 et seq.Of Harris op cit

at 128.

4. See E Kelsen : General Theory of Law and State {1945) at 172
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apply that solution. From the foregoing, three relevant inplications emerge for the role of a judge : firstly, that
Judges do act as legal scientists, secondly, that they ought so to act, and thirdly, to the extent that legal
science gives a clear solution to a particular case, the Judge ought to accept that solution as the basis for his
decisionﬁ Thus, where a revolution is, or is predicted to be going to be successful or efficacious, Kelsen's theory
directly requires the legal scientist, acting in his role as legal scientist, to presuppose a mew Grundnore; ir an
‘indirect sense, the Pure Theory of Law suggests that a judge, acting in his role as judge (i.e. qua judge) ought to
do the sanéﬁ It is suggested, then, that the judges im the revolution cases were acting properly. These cases,

3
insofar as they are relevant to the present study, will be considered in the mext two Chapters.

A contrary view to the one given above, has, however, beer put forward by some theorists who say, in effect, that
Judges who relied upon Relsen’s theory to solve post - revolution legal problems, were labouring under the
"self-deception” that Kelsen could assist them. However, they nonetheless concede that this would in no way detract
from any assistance that a legal scientist might seek in Kelsenian analysi;f According to this latter vies, it is

questionable whether one is in fact justified in draring the above conclusions from Kelsen's Pure Theory of Law.

L. J W Harris : “Rhed and Why does the Grundnors Chanze?” CLJ (1968) at 130; Cf R ¥ ¥ Dias : "Legal Politics :
Rorss Behind the Grundnorr® in CLJ (1968) 233-59; See further & N Honoré : "Reflections op Revolutions™ in
Irish Jurist Vols 1-2, (1966-7) 268-79;

2. Sed Contra F M Brookfield : *The Courts Kelsen and the Rhodesian Revolution” in U Tor L J 19 (1968) 327-352

3. Chapters § and §;

4. For this view, the following should be consulted : Brookfield op cit 327-352; Dias op cit 233-59; S A de
Smith : “Constitutional Lawyers in Revolutionary Situations” in Western Ont L Rev Vol 7 (1968) 93-110
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Central to this view is the proposition that Helsenian analysis of the change of a Grundnors can only help the legal
scientist “pronouncing dispassionately after the event!. Tvo additional grounds for rejecting the above conclusions
have been advanced. Firstly, it has been suggested that these comclusions involve a petitio principii, namely, that
legal science is presumed socially useful ip that it provides guidance for judges and, therefore, camnot simply be
clained to provide suggestive force for judges on the ground that it is a legal sciemce. The second ground for
rejecting the above conclusions mentions the fact that Kelsen's Pure Theory of Law excludes any reference to values
in a moral or political semse and in the absenmce of these, there is no other “socially useful” function for a court
to perform by merely upholding or rejecting the validity of the law of the ney régime? Yoreover, this contrary view
bolds that Kelsen's version of legal science has not, in the view of a nusber of judges in actual revolution cases,
stood out as a "socially useful activity}
Furthermore, it has been suggested by some jurists that the difficulty with Kelsen's Theory is that in seeking to

infors us what the lar is, it comes close to asserting the truth of the maxim "might equals right”. In support, they

[N
cite Kelsen, whe remarks in his Pure Theory of Law :

"If we replace the concept of validity (as effectiveness of the legal order) by the concept of power, them the
probles of the relation between validity and effectivemess of the legal order coincides with the more familiar

problem of the relation between law and power or night and right. And then the solution attempted here is

1. For an evaluation of this contrary view, see B W ¥ Dias : “Legal Politics : Morms Behind the Grundnors” in CLJ
(1968) at 233 et seq; Cf J W Harris : "Nhen and Why does the Crundmorm Change® in CLJ (1968) at 123;

2. See in this regard § Guest : "Three Judicial Doctrimes of Total Recosmition of Revolutionary Governments® in AJ
(1880) 18-23; Sed Contra Harris op cit 103-133;

J. Guest mentions as an example the remarks made in the course of a discussion about Kelsen’s theory by Apaloo J in
I K Sallah vs A-G (1970) Ghana Court of Appeal, reported in Gyandeh and Griffiths A Sourcebook of the
Constitutional Law of Ghana Vol II (Part 2) 493 at 509: "The literature of jurisprudence is remote from the
imsediate practical problems that confront judges called upon to imterpret legislation or to administer any law”.

i at 2U4
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nerely the scientifically exact formulation of the old truisa that right camnot exist mithout might, yet is
not identical with might. Right (the law), according to the theory here developed, is a certain order

{organization) of might."

Seen in this light, these writers have contended that the legal sciemtist is nothing but an observer of events

)
{analogous to an historian) and canfot make decisions about the binding force of legal morms.

It is arguable, horever, that the fale of the judge (outlined above) in presupposing a new effective Grundnorm, is

both crucial as well as necessary, since it gives a practical focus to Kelsen's Pure Theory of Law which it would

not otherrise possess. Noreover, it is suggested that when legal science gives a clear solution to a case, such a
solution provides the necessary normative guidance to a judge in that he ought to accept it. Since the Pure Theory
of law assumes that legal science is a socially useful activity, it must, by necessary implicativm, have this
suggestive force for a judge. It is plausible, therefore, that it falls within the ambit of the role of the Jjudge

2
to act as a legal scientist and to apply the conclusions of legal science.

o 3
Nevertheless, it has been contended by some that it is mot comsomant with the role of a judge who has been appointed
under one constitution to accept the authority of amy other comstitution. It is suggested, however, that there is

nothing illogical in such a step. The rules conferring adjudicative power on a judge are Tegal rules hich can be

1. See in this regard 5 Guest : "Three Judicial Doctrines of Total Recognition of Revolutionary Governments™ in AJ
(1980) 1-48 at 22-3; Sed contra J W Harris : “When and Why Does the Grundnorm Changze ?* inm CLJ (1968) 103-33, at
126 et seq

2. Of Barris op cit at 132; It should be noted that the jurist J N Eekelaar finds another justification for the
role of a judge as legal scientist by treating the court structure as an "institutionalized substitute” for
investigating the attitudes of the population and this cam survive the collapse of the old constitution. See his
“Principles of Revolutionary Legality”, Oxford Essays in Jurisprudence, Simpson ed (1973) at 41, 29; For a
discussion of the comtinuity of laws where there is a change of constitution without revolution, see J ¥ Finnis

“Revolutions and Continuity of Law" in Oxford Bssays in Jurisprudence ed Simpson, (1973) at 60 et seq

3. lHarris op cit 127
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the subject of judicial determination like any other legal rules. Since the courts frequently pronounce upon their
jurisdiction in particular cases, there is mo reason in logic, why a court should mot embark on an inquiry as to
whether or not there has been a change in the Grundnorm, even though, until the inquiry is completed, it is
uncertain whether the court’s jurisdiction rests on the old or new Grundmors rule;. It is true that judges are
normally or ideally thought of as being upholders of constitutions, rather than co-operators in rebellions? Rovwever,
vhether this is always so in practice is another matier altogether; for instamce, it is not incomceivable to have

3
to contend with acquiescent judges supporting a revolution.

In this connection, it eay be asked: Ought not loyalty to the constitution which made him 3 judge to outweigh his
ordinary duty to accept the clear ruling of legal sciemce? Since this is a general question touching on the ethics
of judgeship, there is no easy amswer. The positivistic philosophy of law would probably amswer it in the negative
sense, for, if the revolution is successful, a loyal judge can only resign, vhereas a legal science judge can
continue with his useful f31e. However, even if one admits that a judge qua Jjudge ought to accept the laws of a
successful revolutionary rgkine, this legal duly may, in particular cases, be outweighed by other extra-legal
dutie;T Thus, it may be outweighed by a political duly not to give support to an immporal rééine or by a personal

poral duty to observe a judicial oath. A violent revolutionary upheaval is just the kind of situation where being a

1. See & ¥ Homorz : *Reflections on Revolutions™ in Irish Jurist Vols 1-2 (1967) 268-78; Cf J W Barris : “Rhen and
Wby Does the Grundnorm Change 7" in CLJ (1968) 103-33;

2. Harris op cit at 127

3. See the Pakistani revolution cases Ch 5; Of T K ¥ Iyer : "Copstitutioral Lzw in Pakistap : Kelsen in the Courts"
in Am Jnl of Comp Law Vol 21 {1973) 759-81

4. Cf J ¥ Bekelaar: "Splitting The Grundnorz™ in MLR (1967) 156-175; See the same author in "Princivles of
Revolutionary Legality™ in Oxford Essays in Jurisprudence (ed & W B Simpson, Clarendon Press, Oxford, (1973) Ch
2; see further 5 A de Smith : “Constitutional Lawyers in Revolutionary Situations” in Western Ont 1 Rev 7
(1368) 93-110; R W ¥ Dias : “Legal Politics : Norms Behind the Grundmorm® in CLJ (1968) 233-59
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legal order at the time of the Nazi tyranny, or the Ugandan legal order during Amin's rule, or the Cambodian legal

system under Pol Pot’s régine. Bowever, as pointed out by Ross, in practice, words like "lar" and "legality" do

'
function as "titles of homour”. One jurist puts it rather aptly :

‘Politically (even ethically) they do ring in peoples’ ears with an approbative association. If it were not
so, the internal “"legality” of the Smith rékine wsould not be a political issue and that rEéine vould not have
submitted to the adjudication of Rhodesian Courts onm the requirement of its "legality” and the British

F 3
Government would not continue to insist that the regime was internally "illegal”.”

It is essential at this point to consider whether there are any additional criteria, besides those already memtioned
in this study, against hich onme can measure the legality (validity) of a revolutionary réﬁimé’ It must be stressed
that these criteria are not intended to_ggglggg the efficacy criterion, which, it is suggested, for all its
shortcomings and uncertainty, still remains the dominant criterion in the present inquiry. Bather, they may play a
useful role in woderating the harsh and often undesirable results which the efficacy criterion gives rise to, when
epployed in vacuo in practical revolutionary situations.These principles are intended, then, to supplement the

efficacy criterion in cases where it is too vague and uncertain, or, alternatively, to limit the efficacy criterion

in those cases where its employeent may result in harshmess, injustice or tyranny.

1. Cf A Ross : On lavw and Justice (1958) at 31; See further F Castberg: Problems of Legal Philosorhy 2nd ed Oslo
Univ Press, Londor, Allen and Dnwin Ltd, (1957) 44-7; See further ¥ ¥ Buckland : Some Beflections on
Jurisprudence, Cambridge Oniv Press, (1945) 18-24;

2. Cf J W Harris : "When and Why does the Grundnors Change?* in CLJ (1968) at 128; For a detailed examination of
this issue, see Ch 6; Cf D B Molteno : “The Rhodesian Crisis and the Courts™ in CILSA Yol 2, No 3 (1969) 404-47;

J. See C J Friedrich : The Philosophy of law in Historical Perspective University of Chicago Press, (1958) 171-T;
Cf J ¥ Finnis : "Revolutions and the Continuity of Lar" in Oxford Essays in Jurisprudence (Second Series) (A W
B Simpson, Oxford Univ Press : (1973) Ch 3; See further J ¥ Rekelaar : "Principles of Revolutionary Lezality" in
Oxford Essays in Jurisprudence {second series) ed A W B Siepson, Oxford Univ Press, (1973) Ch 2;
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Further Rules and Principles of Legality

Legal decisions must not be viewed sinply in terss of laws, but also in terss of rules and principles, both of which
are vorsative, so that decisions based on the latter are mot necessarily different from those based on the former.
Although positivist theory requires that a usurper is to be regarded either as legal or illegal, this is because
positivist theory only recognizes rules as las, Bowever, it is arguable that law comsists also of principles which
are different from rules only in degree and sometimes mot at all. These principles could play an influential role in

2
governing the question of the legality of a usurper.

If it is accepted that an executive supported by a judiciary must be viewed in a very different light from one which
is not, the central problem now arises. A positivist eight accept the point and yet maintain that the decision
whether or not to support the executive is inherently a non-legal one. On this view, it would seem that where any
given constitutional order is overthromn, the courts are placed in an insoluble dilemma. The only rules properly
considered *las" were those derived from the vanquished Grundnorn% Thus, the courts are faced with the stark
alternatives of either insisting that the previous order is the only legal one, or, apparently, acting in a

y
non-legal vacuus.

The above dilemma of the courts is a clear exaeple of a situation that may be supposed in the midst of a revolution

where the old order has gone and no new order has effectively replaced it. Where such an apparent non-legal vacuum

1. See A Ehrenzweig : Psycho-Analytic durisprudence, Oceana Publications Inc, Dobbs Ferry, N Y (1971); See further
¥ Ebenstein : "The Pure Theory of Law : Demythologizing Legal Thought™ in Calif L Rev Berkeley (1871) 640-58;

2. Cf J ¥ Eekelaar: "Principles of Revolutionary Legality" in Oxford Essays in Jurisprudence ed A ¥ B Simpson,
Clarendon Press, Oxford, (1973) Ch 2; See too | Eckhoff and ¥ K Sundby : "The Fotion of Basic Norms in Modern
Jurisprudence” in Scand SL (1975)

3. See B WM Dias : Jurisprudence 5th ed (1985) Ch's 16 and 4; See further, the same author : *Legal Politics:
Norms Behind the Grundnore™ in CLJ (1968) 233-59;

4. Dias op cit Ch 16; Cf § K Date-bah : "Jurisprudence’s Day in Court in Ghama™ in ICLQ Vol 20 (1971) 315-23; See
too D Lloyd : Introduction to Jurisprudence Stevens and Sons, London (1972) at 340-8;
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prevails, it is suggested that the following solution could be useful: In such a lacuna or hiatus, the courts could
continue to apply as “laws” the enactments of the old order, even though it is no longer effectivg. This amounts to
the so-called "splitting of the Grundnorl?: Bere, the label “law” would attach to whatever the courts are prepared
to accept as such; their accepiance of the law-giving medium is a separate matter. Thus, even if the old order is
ineffective and even if there is a new effective order, the courts may still treat the old order as *legal” and the
‘nev as “illegal® or simply de facté& A case in point here is provided by the Rhodesian Revolution in Nadzimbamuto

[
vs Lardner-Burke.

From this case it emerges that not only is the legality of a revolutionary regime independent of its effectiveness,s
but it also has jurisdictional (viz. spatial) and ferporal dinension;f Although the Bhodesian rééile was eventually
accepted as legal by the Rhodesian Courts, the Britisk Courts at the time still had not done sé? The jurisdietional
dimension is perhaps best borme out by the case of Adags vs Aggggf where a British Court refused to recognize a
divorce decree pronounced by a Bhodesian judge who had not taken the oath under the 1961 Constitution. This would
seen to bear out that legality is dependent on the jurisdietion in which the matter is considered, quite apart fros

g
effectiveness.

1. Cf B W ¥ Dias : Jurisprudence 5th ed (1985) Ch's 16 and 4; See further J W Harris : “Nher and Wby Does the
Grundnore Change ? * in CLJ (1968) 103-33; See further : J ¥ Bekelaar : “Princirles of Revolutionary Legality”™
in Oxford Essays in Jurisprudence (ed & ¥ B Simpson) (1873) Ch 2.

2. Cf J M Bekelaar : "Splitting the Grundnors™ in LR (1968) 156-175;

3. Gee D B Molteno : “The Rhodesian Crisis and the Courts” in CILSA Vol 2, No 3 (1969) 404-47; Cf R H Christie :
“Practical Jurisprudence in Rhodesia” in CILSA Vol 1 (1968) 390 et 5eq

4. Court of First Instance, Judgment No.GD\CIV\126\60 of ¢ Sept 1966, AD (1968) (2) SA 284 of 29 Jan 1988; Privy
Council (1969) 1 AC 645; (1968) (3) A1l B B 561;

9. Cf Dias op cit Ch's 16 and 4;

6. Ibid Ch 4

7. 1ibid

8. [1971] p 188 (19701 3 ALL E B 572, rejecting Jdhlovy (supra)

9. This distinction was also acknowledged by Macdonald J A in Nadzimbamuto (supra) at 467.
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The tesporal dimension is perbape best borne out by the nuch-publicized Pakistani decision of _Jilagl vs

nggznneni_ni_knnigﬂ where the Supreme Court of Pakistan repudiated Relsen in toto, rejecting effsctiveness as
the sole condition or criterion of validity. This decision, it is suggested, represents a welcome departure
fron the earlier decisions of Dggmf and latmﬂi where the respective Supreme Courts had held that a
revolutionary regime which was effectively in pover was legal and had thereby destroyed the previous
Constitution, no matter how, or by whom that change had been brought about. It should be noted, however, that
the decieion in Jilani was given after that revolutionsry regime had been overthromn. Consequently, the

declaration that it was illegal ab initio was retrospectivg&

Before considering the relevant revolution cases in detail in the folloming two Chapters, several preliminary,
but crucial points can be made which emerge fron the above outline: The effectiveness of the legislative
authority is mot a condition of the validity, either of "laws® or even of itself. Bather, it must be regarded
2s & factor which in tige induces the courts to accept such authority. Moreover, it is certainly by no neaﬂs
the ouly factor. Others in this regard would include force, propaganda, packing the bench with compliant

5
Judges etc. Thie would seem to reinforce the contention that the legality of the revolutionary govermment only

1 Pk LD (1972) § C 129, Cf T KK Iyer: fomstitutional Lay in Pakistan : Relsen in the Courts® in As Jul
of Comp Law vol 21 (1873) 759 - 81.

. (1958) S C Pak 533; Cf Iyer op cit 759 et seq.

3. lganda vs Compiesioner of Prisoms, ex parte Katovy (1066) EALR 514

4. In view of the beavy reliance on Jossg by the AD in Matowu's case, it iz interesting to speculate what

effect, if any, its overruling might have had on the reasoning in Badzighamuto. 1In this regard, it should be

noted that in the post-var Federal Bepublic of Germany the courts pight have declared the formslly enacted

“legislation of the Razi ers to be void retrospectively but they refrained fros actually doing so; See Poppe:
Jndiad igions § " MLR 23 (1960) at 260 et seq.

5. For further fazicve, see Ch 5.
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comes about when the gourts accept or are mads to accept 4. Furthermore, it is borne out by the revolution

cases that effectiveness is not the criterion of the Grundnora, but what courts are prepared to accept as the
fount of validity. Moreover, 1t is clear that the validity of a lav does not necessarily derive fron an
effective Grundnorn, but that this too depends om what the courts hold as valid. Another point which has
eperged fron these cases is that a particular Grundnors may be accepted and rejected by the same court

1
depending upon the time at which and the conditions under mhich it sits.

It is to be hoped that the preliminary points sketehed above, as they arise from the revolution cases, provide
something of a compronise solution to the stark alternsbives mith #hich the courts are confromted in
revolutionary situations, viz either ineisting that the previous order is the only legal one, or, apparently
acting in 2 nor-legal vacuue (or hiatus). It is clear that if the courts had disregarded this via media by
sticking to either one of these alternatives in following their duty and applying the “law” so defined, an
absurd result could have been reached. The following is an apt illustration in this regard: If an absolute
monarch were to die without making provision for a successor, the "lag" would compel thea to ineist on
regarding bim as the lawful rule;% Consequently, to avoid such futility, it ie arguable that it would be

3
reasonable to limit the legitimacy of a ruler to the period in which be remains in effective power,

It is important, therefore, to evaluate the situation confronting 2 judicial tribunal in the event of a

L. CERW M Dias: Juristrudence 5th ed (1985) Ch's 16 and 4, See further Dias: “lLega] Polltics: Korps
hehind the Grupdrord in CLJ (1988) 235 - 58.

2. Ses J M Fimnis: Rn1Qlu1iQna_and_ihg_ﬁgn&inniiz_gi_hgi' in Oxford Essaye in Jurisprudence, Second Series,
{edd ¥ B Sinpson.,'Oxford University Press, (1873) Ch 3; see further: J X Bekelaar: *Pri

i (Oxford Bssays in Jurisprudence) second series, (ed & W B Simpson) (Oxford Dniversity
Press, (1873) Ch 2.

J. Bee in this regard Bekelaar op cit Ch ; see further: C J Friedrich: Ihe Philosophy of Lay ip Bigtorieal
Perspective (Tniv of Chicago Press, (1958) 171 - 7. Castberg: Problems of Legal Philosothy (2nd ed Oelo
Univ Press; London: Allen and Unwin Ltd (1857) 44 - 7; This bes ar analogr in the principle of domestic law
that the courts will not make orders that sill obviously be in vain.
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revolution from the above angls. Here the notion of comeon sense dictates that the courts shoul cease to

regard the decrees of the vanquished ruler as being authoritative and support for this can be found in
Relsen's principle of effectiveness‘ } significant point here is that there might be some implication ithin
the old constitution that 1t should be considered *frustrated” if it becoses inpossible to carry out its terné%
However, it is suggested that this amalogy with the contract doctrine, 1ike most analogies, does mot fit the
case exactly . Here it is probably better to regard this principle as one which exists independently of the old
order and vhich, accordingly, survives its demisga The weight which it carries can, then, like thet of other
p;inciples. be derived from sources quite distinet from the formal constitutional rules, It {is arguable that
if this principle can survive the collapse of the previcus systen, there seezs to be mo a priori ground for

excluding the possibility that other principles, too, might have survived.

The question now arises shether it is possible to conceive of principles according to which prima facle illegal
acts may be sought to be justified. It has been suggested that such principles do exist and can be applied
ever to override the enacted law of an effective legsl systeéf It »ight be apposite here to supply two
relevant exaeples froe the realn of domestic lar. The first is drawn froz the principle of sentencing

offenders. In the vest majority of cases iz which the court finds & mitigating factor, it cemnot be said that

1. CfJN BRekelser: "Pripei fopar " in Oxford Bssaye in Jurisprudence (ed A ¥ B
Simpson, second series, Clareadon Press, Oxford (1873) at 37,

2. See & ¥ Honoré: 'Rgilggiigna_an_kgzglniigna ' Irzsh dJuriet VOLS 1 - 2 (1967) (N §) 268 - 78, at 268; See

further J ¥ Fimnis: * " in Oxford Essays in Jur‘sprudenue (Second
series, ed A ¥ B Simpson, Oxford Univ Prese, (1973) Ch 3.

5. C‘ Eekelaar op cit at 3, seﬂ further E Wilk: 'Lgg_gnd_zhg__&1aig_ga_kuzg_ldﬁaai_ﬁ:itinal.RQiaa_an_ihe
i " in Ethics 51 (1940) at 1, 158; G B | HBughes: " Yalidity and the
Bagic Rorg" in Callf [ Bev Berkeley (1971) 895 et seq.

4. (f Honore op cit 268 - 78; see further Zekelaar oy 2i2 at §7 - 6.



130
the presence of that factor Justifies the offence (in the sape way a9, for example, self-defence). I some

cases, however, it may come mear to doing so, as where a penniless person who steals food for biz fasily is
given an absolute discharge. TIn one case‘a defendant had refused to produce his national registration identity
card #hen a policesan demanded it in comnection with a traffic offence. The police power derived from wartime
legislation enacted for security purposes. A divisional court of seven Judges upheld the validity of the
legislation, but “emphatically” approved of the absolute discharge given to the defendant and encouraged
mgistrates, sinilarly, to discharge any other person convicted of this offence. The {nportant poinmt here is
that this declsion, as has been suggested, amounts o an assertion thet disobedience to this law i Justified
and, consequently, it can be supported only by reference to a oringiple which must override the emacted lay -

in this instance - that legislation passed for security purposss cannot be used for other purposes when the
ezergency is over. Therefore, courts may not only take cognizance of critsria according to which unlawful acts
By be Justified, but where their application invelves cozsideration of the mobives of the authorities,

‘2
investigating into these motives appears to be withiz their cospetezce,

This leads logicaliy to the more izmediately analogous principle of mecessity (ralsed earlier in thig Chapter
in a slightly different context). This may, inter alia, be used to justify inmvasions by private citisens

3
against others, which mould otherwiee be unlarful, However, more significantly, it bas also been considered

1. Hillcock vs Muckle (1951) 2 KB 84; see further J M Eekelaar: "Principles of Bevolutionary Legalite* in
Oxford Essaye in Jurisprudence, second series, Clarendon Press Oxford (1973) 35 et seq.

& Inid 3.

8. See Glanville Williams : "Ihe Defence of Hecessity” C L P 6 (1853) 218 who writes: "The law, in 2 word,

includes the doctrine of necessity; the defence of necessity is an implied exception to particular rules of
Law", Bee further in this regard T K ¥ Iyer: ituti jetan: felsen i » Coprta” in e

dnl of Comp Law vol 21 (1873) 759 - 981



the basis for the Bngligh doctrine of martial la;. ;51 this doctrine, the ‘ordinary lag* ip suspended, while
the courts refuge to intervens during the course of an emergency. Byt it vould be mistaker to suppose that
there wag 2 Joga) ‘Vacuun during this period, becayse acts which would otherise hape been unlarful wil] be
Justified only it they survive careful scrutiny as o whetber they exceeded the linite reasonsbly get by the
exigencies of the sityation, This principle, it should be stressed, {s a1z, of great importance ip cortain of

the revolution casesf Thus, it wag relied upon by the Court at First Instance in the test cage of
3

Yadzinbapyto

S
which mere "predosinantly potivated” mith a vieg to meintaining the functioning of society,

§
88 well as in the sezinal Dosgo decision in Pakistan to Justify thoge acts of the authorities

ALTERNATIVE Afp SUPELEMENTARY PRINCIPLES OF LEGALITY

It is necessary, ag ope writer put it, *to salvage this ares of investigation frop botal extinction by the
overation of positivist dogmatis;E. In this conneetion, several principles cap be suggested which may be
relevant to & decisiop vhether a revolutionary regime ought to be accordeq legal justification, These
principles would, {p go fap 85 they are relevant to the case at band, provide significant norsetive guidanse 1o

Judges, whick they can thep e8ploy to moderate the harskness of the efficacy criterion 2nd the undesirable

— — ——

1. This doctrine is of grest significance, especially in some of the Pakistani revolutiop cases eg § vs Doggo
(Supra); see further Chapter 5; Cf T ([ Iver:  *Congiitpsin igtan: s iz A
Jnl of Comp Law vol 21 (1973) 759 et seq.

2. Forap elaboration of this doctrine, gee especially Ch 5.

S Madzimbamyto vs Lardner-Burke § 0 1963 (2) 8 & 284, see further Ch 8.

i fw Dosso (1958) § ¢ Pak 158;
5. TFor authority underlying this principle, see, for example, R F ¥ Heusion:_Zs5335_11__ﬂgnziiiuiinnal_Lai
(1384) at 159

B.  Cf N Bekelaar: "Prigeinles of
Simpson; Clarendon Fress, Orford, (1873) Ca

" in Oxford Esseys i s<risprudence (e bV}

2.
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consequences which the Judieial eaploynent of this oriterion in vacuo invariably gives rise to. Apart froa the

criteria of efficacy and necessity to whick we have already referred, mentiop can be made, firstly, of the
principle of legitimate dischedience to authority exercised for improper purpose;. In the second instance one
should mention the principles that violence of & right demends & remedy and that no one should profit from his
own wrongful ac%. ks & revolution will fnvariably have involved the violation of some of the rights protected
by the previous constitution, a cordination of those prineiples would suggest that, even if the mew order ig
considered legitinate, recompense should “be offered to those whose rights were infringeg. A further, related
prineiple 1s that & court will not pernit itself to be used s an ingtrument of injustice. This prineiple, it
1s suggested, mould be of especial elgnificance to judges sitting in Third World developing countries torn by
revolutionary upheaval. It goes without saying, that in such situations, the possibility of intintdatiop of

the judiciary by the revolutionary ragise is a very opinous on;f

8 further significant prineiple with crucial inplications, is that it is ip the public interest that those in

de facto impregnable control be sceorded legal recognitioé? Put bluztly, this prirciple states.that right,
b

once established, ipso facto becomes right. In so doing, it gives effect to the acceptable policy value that

it is in the interests of the community that order be preserved. It must be stressed here, however, that this

1. See here D B .Holtenc: 'Ihg_Rhgdggign_gzigig_gnd_jhg_ﬂgu:ﬁg' in CILSA vol 2 Bo 3 (1989) 404 - 47; 0f )

¥ Beckelasr: itr" ir Oxford Bssays ip Jurisprudence (ed A ¥ 3 Sirpson,
(larendon Press, Oxford, (1873) Ch 9.

2. This has often been rephrased thus: *No-one should take advantage of a necessity of his own meking® Cf B §
Christie: * ig ia" in CILSA vol 1 (1968) 390 - 402; vol 2 (1068) 3 - 23, vol 2

(1888) 206 - 22; see further F N Brookfield: * odes] iog" in 0 TorlJ

18 (1868) 327 - 352,

3. CE R WY Dias: 'Lg1;1_Eg1i11ggL_&gzng_nghind_zhg_ﬁzundngza‘ in CLJ (1988) 233 - 53,
b It i sgggested that Pakistan provides a classic example of this, (f 1 LK Iyer: :anazitu;igngl_hgx_in

Egkigxgni_l:;sg;_iz_ihg_ﬁnn{ia' in & Jnl of Comp Lav vol 21, (1873) 759 et seq

5. See agaiz cie revolution cases mentioned in Ch’s § and 6, where this principle is borme out. (f Bolteno
0p cit 454 ot =e;

B. See (l'e:azi?on this point.



133
principle may wall e countered by other principles militating against the automatic acceptance of

revolutionaries as legitinate, regardless of other considerationaﬁ L further {mportant prineiple hers,
(common to both public and private international la;l-conflict of lews) and which is widely congidered a
central tenst of natural law, {s contained in the maxim - pacta sunt servanda - viz, promises are to be kept,
b concrete 1llustration thereot vould be as follows : 4 government elected under & constitution expressly or
impliedly pledges with the electorate that it ill hold to the constitution, If, then, it abrogates that
constitution, it breaks faith sit} the electorate and thus contravenes this principle until and unless it

3
subnite itself once more to the same electorate to express itz acceptance or rejection of the action,

& further principle with highly emotional undertones is contained in the proposition that governnent should be
by the consent of the governed, whether enfranchised or ot The classic situation here i provided by a
minority group exercising porer of governnent over & disenfranchised |ajorit;? It is significant that there i3
nothing new in this prineiple, hutbority for it can be found iy political writings, at least frog the Hiddle
Ages onwardgf Kore controversial, hovever, is the principle of the right S0 self-determination (vhich is

.
considered in extenso in the fipa] Chapter), Bevertheless, this principle, despite its political overtones,

te’ dn CILSA vol 2, Bo 3 (1969) 404 - &, ¢fJ ¥

1. Uee B 3“:350-
D H

Bekelaar: i

(1873) Ch 2,
2. Seelh 7T;0f1 Bromnlie: ° it d " in British Yearbook of International Lak,
Clarendon Press, Oxford (1983) 187 - 212; see further E Lelser: i i Univ of Calif

Press, Berkeler (22 revised ef Robert ¥ Tucker od (1965).
3. Eekelaar op eit at 37 et seq.

4. The obvious exazple bere i3 provided by Bhodesia at the time of the UDI, see further (h B; Cf B W K Dias
5th ed (1985) Ch 15,

§.  See for exaeple,Gierke: Politica) Theories of the Hiddle Ages (1900) at 39 et 8eq.

8. SeeCh7.



18 seemingly gaining acceptance in international law.' Sintlarly acceptable at international law is the

2
principle esphasizing the tnacceptability of raclal discrinination.

In addition, 1t is {mportant to make reference to teo major argunents shich hae been exployed in an attempt to
undernine the above-mentionsd principles.  One of these arguaments takes theoretical objection to the
Jurisdiction of & court hich indulges in the exercise. Central to this argusent lies the assertion that as
the court acquired its authority to deternine disputes by virtue of Jurisdiction conferred on it by the olg
c;nstitution, the disappearance of that constitutiop inplies a collapse of the court's omp authoritj{ The
second argument, which is of & more practical nature, bolds that mhatever the legal theorists or judges may
8ay, any court making & finding adverse to » revolutionary regime is cortain to be disbended so that in reslity

2 judiciars will be allewed to function only if it is subservient to the nes rékiner'

The first of thege arguments sesms to have weighed beavily mith the Rhodesiap Courts in the Rhodesiap
revolution cases. They felt bound to conclude that the authority which ensbled then to continue to function,
Buzt have been derived frop the new, revolutionary Governpent. Bowever, it has been suggested that this viep

18 not necessarily correct and that it rests op questionable premises. The Liret of these premises is

I Bee further Ch 7; For 2 detailed discussion of this principle, gee I Brownlie:_Ezinginlga__ni_knhlic
i (156) at 48} of geq.

2. See here the . » iecrimipation (1963). fThis
Principle, it is suggested, could be reighed up agzingt the efficacy principle viz. that revolutionary success
entails legal recognition, See further J ¥ Bekelaar : " Pripe iopary " in Oxford

Essays in Jurisprudence (ed 4 ¥ B Simpson, Clarendon Pres, Oxford, (1973) at 4§
3. Ibid. See further B § Relsh: "The Runetion of 2 dudiciary ip a Coup d’ Btat" SALJ (1970) 188 - 197,

4 Ct AN Honoré: " Irieh Jurist vols 1 - 9 (1968 - 7) 288 - 78,

5. Cf Eekelasr 0p cit 45 o7 asg,



185
contained in the assusption that because the source of the court‘s suthority arose from the olg constitution,

it mst, of necessity, bave fallen with the other branches of that order. This would seen to isply that there
nust be one single source of authority for al] lav-naking institutions which accordingly stand or tall
togetber. In this regard, it 1is arguable that the belief in & Relsenian basic nora, or a Bartian rule of
recognition aight encourage this vie;. Heverthelass, thers does not appear to be any good reason why it should
dot be supposed that the source from which the court’s authority arose has survived independently of the dezise
of the old executive. Indeed, it mould seem that the Rhodesian revolution provides a classic exasple of this
l;tter poinﬁ? The second questionable premise is that by suffering the court to continus to function, the nes
executive thereby assimilates the court into its omp revolutionary order and this compels the de jure
recognition of the Government In order to counter this prenise, horever, it is suggested that the very
subaission by the revolutionaries to litigation before bhe court concerning their omn legitimacy, suggests that
the court may have an inherent authority arising from the subnission of both parties-rulers apd ruled - to its
Jurisdiction. Thus, any group can agree on Ehe subsission of disputes to adjudication and this, in itself, is

(™Y
a source of law.

The second objection raised above can and should, arguably, be met by an appeal to faith, since it is

1. 7N Eekelaar: 'Exinninlgs_ni_kgzgluﬁi!ugzz_hggalitz in Oxford Essays in Jurisprudence od 4 ¥ B Simpson
Oy

(1873) 41 But CE R W K Dias: " in CLJ (1968) 235 - 59,

2. See in this regard ¥ ¥ Brookfield: Ihe_QQh;Li‘_Kxl3ﬁn_Rnd.uh&..ﬂhﬂdﬂilﬂh.ﬁﬁillﬂil&l 1n DTorl J19
titution " in LOR vol 83,

(1868) 327 - 35Z; See further R § Felsh:

(1887) 67 - 88; D B Nolteno: "Ihe Bhodesiap Crieig and the Courts” in CILSA vol 2 o §, (1869) 404 - 47,

3. Eekelaar op eit at 41

4, "Onless one holds thg preconception that all the laws ina giver territory must pecessarily be

eystesatized”. See A ¥ Homoré: Reflectione on Bevolutions* in Irish Jurist vols 1- 2 (1968) 268 - 78 &t
278
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undoubtedly true that many revolutionaries are unlikely to be deterred by judielal opposition.  This point

should, borever, be weighed against the argument tha revolutionaries are more often than not acutely avare of
their international inage and of the bemefits to be derived internationally as a result of recognition of
legalit;ﬁ Thus, the extent to which even revolutionary politicians #ish to appear to be acting in accordance
with acceptable principles, should mot be underestimsted, It goes Without saying that the dissiesal of judges,
or intinidetion of the judiciary collectively would be an extrene step which ay well have dangerous domestic
and international consequences for a revolutionary executive, Furtherzore, & revolutionary regime which takes
sﬁch drastic seasures is mot likely to easily find a replacenent judlciary without leaving itself open to
ridicule. In addition, the difficulty of such & task would also depend upon the degree of strength with ghich
constitutionsl principles are held in :he culturel and professional tradition of the society in question,
Thus, it is suggested that ineistence on these constitutional principles (supra) would have the salutary effect

3
of undersining the unprineipled nature of the threatened goveramental conduct,

One of the wmost important advantages to be gaimed by the recognition of principies of this Xind is that

revolutionary situations would mo longer be seer in absolute terms?'that either the usurpers must always and

J- This has beer demonstrated in the Pakistani revolution cases; See for example, TI [ Iyer:

' istay: in A2 Jol of Comp Law vol 2 (1973) 758 et 8eq.
2. See A M Honore: “Ret " in Irish Jurist vols 1 - 2 (1966 - 7) 968 - 218 at 278,
See further J ¥ Rekelasr: ‘"Pripoi ' egality” in Oxford Essays in Jurisprudence, ed A ¥ B

Simpson, second series Clarendon Press, Oxford, (1973) at 40 - 1.

3. BRekelaar op cit at 42 - 3.

§. See RE Christie: "Practicsl Jurigorudence in Bhodesis® (contd) i CILGA p(3) vol 2 (1969) 208 - 221,
See further B § Welsk: "the Constitutional Case in Southern Bhodesis® in LR vol 83 (1967) 64 - 88; Cf

Eekelaar op cit at 42
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inevitably resain {llegitinate, or they must alvays and inevitably be held legitimate once they have gucceeded,

irrespective of the reasons why they took power, how they behaved while in pover and how long they have beld
ponerf Therefore, the answer to the problem of lsgitimsey (legality, validity) may be a qualified one,
involving the judicious balancing of a wide varisty of principles aad factors. Had the Rhodesian Court during
the revolution cases, for instance, held that the revolutionary regine could be considered lawful only if
confirsed in office by the electorate, (shich bad elected them under the old Constitution), and if some
satisfactory evidence was produced that the new revolutionary constitution wag broadly acceptable to the
majority of the population, (in accordance with the prineiples above) it is not inconceivable that the regime
pight have preferred to attempt to comply with that finding rather than to dismiss the judge;% It suggested
that the opportunity open to the judiciary in revolution cases to influence the course of events, should mot be

diszissed out of hard:

It is to the specific evaluation of the relevant revolution cases that we must now furn.

I Cf4Y FHomore: "Rellections o Revolubiome” i Irish Jurist wols 1 - 2 (1956 -7) 288 - 78, &t 276 - 7;

Cf § ¥ Bekelaar: “Pripei Lk itr" in Oxford Essays in Jurisprudence ed 4 ¥ B Simpacn,
second seriss, Clarendon Press, Oxford, (1873) at 49,

2. Bekelaar op cit 42 - 3.
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Chapter 5

D —————

Introduction

In the preceding Chapters of this study emough has been said on the theoretical and practical aspects of Kelsen's
efficacy-validity criterion to provide a useful backdrop for this and the following Chapters where a more detailed
exarination of the revolution cases will be embarked upon insofar as they are pertinent to the present inquiry. The
preliminary points raised in the previous Chapter in regard to the revolution cases are intended to facilitate an
understanding of this criterion in the light of revolutionary sitoations. In these two Chapters, it is crucial to
bear in mind a fundamental distinction i.e. between those revolution cases decided in sovereign independent states ~
involving no rival clains to sovereignty (e.g. Pakistan) and those revolution cases decided in the “colony” of
Rhodesia at the time of the UDI, in which the rival, external pomer (Great Britain) was secking to reassert its
sovereigoty in the wake of the revolution. This Chapter rill deal with the conparativelylstraightforward situation
of revolutionary take-overs in sovereign independent states. Here, the emphasis will fall on the relevant Pakistani
revolution cases because of their importance to the present inquiry, although certain noteworthy Nigerian, Ugandan,
and similar revolution cases will also be considered in so far as they serve to promote the present inquiry. Chapter
Six, on the other hand, will consider the relatively complex and intricate issues arising in the Rhodesian
revolution cases.

Pakistan

—————

It has been a disturbingly co;mon occurrence in Pakistan in the past few decades, that the judiciary there has had
to contend with threats and intimidation by the executive. This may be seen in the Jjudiciary’s handling of the term

"martial lar". In a period when this has been seen, all too widely, as a euphemism for pilitary dictatorship, the

1. See later in this Chapter for a discussion of this term. Cf R P V Beuston: Essays in Constitutiopal Law (1964)



138
Judiciary has rejected as mo "martial law" at all the form of ailitary goverament which so many had seen as a
beneficial, if temporary, panacea for Pakistan{ Bowever, the intricate problem dealt mith by the Courts in Pakistan
has been, not so much martial law per se, but rather, and comnected thererith, the revolution which seeks support
f;on it as a matter of pelitical expediency. The inquiry, then, is how courts are to interpret instruments
purporting to be constitutional, yet actually epanating only from a desire to give a revolution the seablance of
‘legality. One must ask to what limiting principles, to what acceptable morms can a court look, especially where
attempts have been made to take questions out of the purview of the court;ﬁ Bere it is necessary to examine the

0sso decision of October 1958 where in a cause celebre, the Pakistan Supreme Court invoked Kelser’s Grundnorm

1. bee T K K Iyer: “Constitutional Law ip Pakistan: Kelser in the Courts® in Am Jnl of Comp Law Vol 21 (1973)
759-60; Province of B Pakistan vs Md Mehdi Al: Ehan, Pak Leg Dec (1859) § C 387 (see especially the judgment of
Cornelius J); Hir Hassan vs State, Pak Leg Dec (1369), Lahore 786, Mir Riasat Ali vs Pakistan, Pak Leg Dec
(1971), Lahore 115, Zia-ur-Rahman vs State, Pak Leg Dec, December (1972), Labore 382; Cf Abdul Kajid vs Pakistan,

Pak Leg Dec (1960) Karachi 921, Md Afzal vs Gommissioner, Pak Leg Dec {1963) S C 401
2. lahid Umar and Co vs Chief Secretary, Pak Leg Dec (1958) Lahore 764; Muhamaad Ayub Khohso vs Bakistan, Pak leg

Dec (1960), St 237

3. Pak Leg Dec (1858), § € 533; This seminal decisior has also been applied elsewhere in similar situations ; See
Uganda vs Commissioner of Prisons (1966) E A L B 014, In Rhodesia, in Lardoer-Burke vs Nadzimbamuto (1968) (2) §
b 284, (see especially the judgment of Beadle € J; In Nigeria, the doctrine has apparently not been accepted
see Lakanmi and Kimelomoola vs A G Western State: §  of Nigeria, April (1970) (unreported).

Relsen's thesis has, needless to say, attracted a wide scholarship: See L MacFarlane “Pronouncing on Rebellion :
The Rhodesian Courts and UDI", Public Law (1968), 325; R W ¥ Dias: “Legal Polities : Norms Fehind the
Grundnore”, C L J 26 (1968) 233; C Palley: “Judicial Process : ODI g 8s] ic KL}
130 (1367) 263; J ¥ Bekelaar: "Splitting the Grundmors™ N L B 30 (1967) 156 Date-Bah : “Jurisprudence’s Day in
Gourt in Ghama™ I C L @ 20 (1971) 315; & Ojo: - The Search for the Grundeore in in Nigeria - The Lakanei Case -
ICL Q20 (1871) 117; See further § A de Smith : “Constitutional Lawyers in Revolutionary Situations™ Western
Ont L Rev 7 (1968) 93; A ¥ Bonoré "Reflections on Revolutions” im Irish Jurist 2 (1967) 268 and Choudhury :
“Failure of Parliamentary Democracy in Pakistan; Parliamentary Affairs 12 (1958) §0: Cf D B Molteno: “The
Bhodesian Crisis and the Courts® in CILSA A Vol 2, Ko 2, July (1968), 254-289, “The Rhodesian (risis and the
Courts” (Contd) Vol 2, Ko 3, Nov (1969) 404-47, "The Rhodesian Crisis and the Courts" (contd) Vol 3, No 1, March
(1970), 18-48: See too B H Christie: "Practical Jurisprudence in Rhodesia” in CILSA, Yol 1 (1968) 390-407,
"Practical Jurisprudence in Rhodesia™ (Contd) im CILSA Vol 2, (1968) 3-23; "Practical Jurisprudence in Rhodesia”
(Contd) CILSA Vol 2, (1969) 206-221; G N Barrie: "Rhodesia UDI - An Unruly Horse® in CILSA (1968) 110-120: B S
Welsh: * The Constitutional Case in Southern Rhodesia” in L Q R 83 {1867) 64-88;
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thesis to uphold the validity of a coup headed by Iskandar Nirza, who was President under Pakistan's first

[
Constitution (1956). As mentioned above, his theory bas also been applied elsewhere in similar situations.

ks
felsen, in his main work General Theory of Law and State, after advancing bis case for a Grundnorm or basic nora

fror sbich the entire legal system derives its validity, proceeds to argue that a successful or efficacious coup
d'gkat or revolutionzhould create a new basic norm and could be the supporting plank for a nes legal order in the
Juristic sense. Omce the revolution is shown to be efficacious in nullifying the old basic norm, it has to be
regarded as a law-creating fact giving validity to a new legal orde;f A revolution in this wide semse occurs
whenever the legal order of a community is mullified and replaced by a new order in an illegitimate way, that is, in
a way not prescribed by the first order itself. It is in this context irrelevant whether or mot this replacesent is
effected through a violent uprising against those imdividuals who so far have been the legitimate orgams cospetent
to create and amend the legal order. It is equally irrelevant whether the replacement is effected through a

sovement epanating from the mass of the people or through action from those in goverament positions.

1. See Footnote 3 at 139
2. Vol I, 20tk Century Legal Philosophy Series, (Anders Kedberg transl (1845))

3. For a useful conceptual overview of this term, see J ¥ Fimnis : "Revolutions and the Continuity of Law ° in
Oxford Essays in Jurisprudence (Second Series) ed A W B Simpson, Oxford University Press (1973), Ch 3; See
further J ¥ Bekelaar: “Principles of Revolutionary Legality", in Oxford Bssays in Jurisprudemce ed A W B Simpsor,
Oxford University Press; (1973) Ch 2, See furtber T K K Iyer: "Constitutional Lam in Pakistan: Kelsen in the
Courts” In Am Jnl of Comp Law Vol 21 (1873) 759-81; Cf S Guest : * Three Judicial Doctrines of Total Recognition
of Revolutionary Regimes™ in AJ (1980) 1-48 See too § N Brookfield : - The Courts, Kelsen and the Bhodesiap
Revolution™ in U Tor L J 19 (1969) 327-52; R W ¥ Dias : " Legal Politics : Norms Bebind the Grundmors ™ in CLJ
(1968) 233-59; 1 C Hopton : "Grumdnors and Copstitution : The Legitimacy of Politics® in NeGill L J Vol 24,
{1878) 72-81.
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From a juristic point of view, the decisive criterion of a revolution is that the order in force is overthrown and

f
replaced by a new order in a way which the former had mot itself anticipated.

Bearing these Relsenian criteria in mind, it is important now to turm to the Dosso decision specifically. The
events leading up to Dosso were briefly these : Pres Mirza on 7 October 1958 ueilaterally declared in a Proclamation
_that the Comstitution under which e was bolding office had been abrogated, that the Legislative Assemblies had been
dissolved and that martial law would operate throughout the country and was to be administered by Gen Ayub Khan, the
then army chiegi Very soon afterwards, with very little opposition to the coup, Mirza issued a document known as

the Laws (Continuance in Force) Ordefswhich purported to avert the drastic comsequences of an abrogated constitution
by continuing to recognise the pre-existing laws as valid, unless expressly modified by the "martial las"

o]
Government. On the sixth day after the coup, the crininal appeals in Dosso came up for hearing.

The appellants, who had obtained judgments in their favour in the lower courts oz the basis of the constitutional

provisions befé}e their abrogation, asked the Supreme Court to hold that despite the abrogation of the Constitution

in the meantime and despite the contrary intention manifested by the LCRO, their appeals should be decided by the
Court on the basis of the old Comstitution. This raised a direct conflict between the Constitution and the LCRQ

{vhich, after all, bad its basis in the coup d'gtat).

1. See H Kelsen: General Theory of Law and State (1945) at 117

2. Gazette Extraordinary 7 Qctober 1958.

3. Benceforth, this expression will be abbreviated thus : LCFQ Presidents Order No ! of 1958, Gazette Extraordinary
10 Oct 1858

4. See in this regard Choudhury : ° The Failure of Parliamentary Democracy in Pakistan® Parliamentary Affairs 12
(1958) 60; Cf T K K Iyer: “Constitutional Law in Pakistan : Kelsen in the Courts® in Am Jnl of Comp Law, Vol 21
(1873} 758-781.
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The Court, presided over by Nubammad Nunir € J, held that there had been a successful revolution by Pres Nirza and

applying the Helsenian criteria above, declared the document issued by him (viz.the LCFO) to be the law.

The Chief Justice held that a victorious revolution or a successful coup d'giat is an internationally recognized
legal method of changing a constitution. Be added that after a change of that character has taken place, the
national legal order must, for its validity, depend upon the new lav-creating organ. Even courts lose their existing

!
Jurisdictions and can function only to the extent and in the the manmer determsined by the new constitution.

The Chief Justice held further that if the territory and the people remain substantially the sage, there is, in the
podern juristic doctrine, no change in the corpus or international entity of the state and the revolutionary
governeent, as ell as the mew constitution are, according to international law, the legitimate government and the
valid constitutior of the staé%. This judgeent, it is suggested, represents a straightforvard application of
rigorous Kelsenism. Thus, where the revolution is successful, it satisfies the test of efficacy and becomes a basic
lar-creating fact. On that assueption, the LCFO however transitory or imperfect, was a mew legal order and it was in
accordance with that order that the validity of the lams and the correctness of judicial decisions had to be
deternineéﬁ Consequently, in judging the validity of laws at & given tize, ome of the basic doctrines of the Pure

Theory of Law requires that a jurist ought to presuppose the validity of the historically first constitution,

1. at 534,

2. Ibid; see further § Relsen : General Theory of Law and State (1945) (transl by A Wedberg) 20th Century Legal
Philosophy Series 117-8; see further Ch 7 belos.

3. Ibid 535; See futher Jibendra Kishore Achharsya Chowdbury and 58 other vs The Province of Kast Pakictan and
Secretary, Finance and Revenue (Revenue Department Government of & Pakistan, P L D (1957) SC (Pak) Cf T K K Iyer:
“Constitutional Law in Pakistan - Xelsen in the Courts™ in A Jnl of Comp Law 21 {1973) 759-81
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whether it was given by an internal usurper, an external imvader, a national hero or by a popular or other asseably
of persons. Subsequent alterations in the constitution and the validity of all laws made thereunder is determined

'
by the first comstitution.

Before evaluating the Dosso judgment, it might be apposite first to consider the subsequent landmark Jilanii
[decision, decided sose 15 years later, in which the Kelsenian analysis adopted in Dosgo was repudiated in toto. As
with the Dosso judgment, the facts and decision of this judgrent will similary be considered. Thereafter, these two
judgments (Dosso and Jilani) will be weighed up against each other and more critically evaluated in the light of

Kelsen’s revolution thesis.

In Jilani, a different bemch of the Pakistan Supreme Court held that Kelsen's thesis on successful revolutions
creating new Grundoras could no lomger be invoked in Pakistan. The second round of martial law rule, which began
under Gen Yahya Ehan,( after Pres Ayub Ehan stepped down in March 1969), had been declared illegal. Gen Yahya Khan's
rule began after the second Constitution of Pakistan (1962) was abrogatedsin an atmosphere of widespread unrest
against Ger Ayub Khan, who called in the arey to "take over” the Government. Gen Yahya Ehan was the Chief of the
Aray in Harch 1969. The Court found that there was no basis under the 1969 Constitution for the "passing over” of
pover to the arey. According to Arts. 12 and 1§ of the 1962 Constitution, the Speaker of the National dssembly
should have taken over from the outgoing President. Bomever, by the time judgment was promounced in this case, Gen

Yabya fhan's illegal rgéile had come 1o an end after the General had resigned and Mr Bhutto, nmow President under an

1. at 538, Cf E Kelsen: General Theory of Law and State (1945) at 118.

2. Aswa Jilani vs Government of Punjab, Pak Leg Dec (1972) § C 139 decided on 20 April 1972;

3. See Proclamation published in Gazette Extraordinary, 25 March 1969; see further Chowdhury: * Failure of
Parliamentary Democracy in Pakistan® ip Parliapentary Affairs 12 (1958) 60.
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'
interim Constitution, had taken over.

The petitioners in Asma Jilani, a political leader and a newspaper editor, had been detained under Martial Law
Regulation 78\71 issued by Gen Yahya Ehan in his capacity as the Chief Nartial Law Administrator. Simply stated,
this Regulation epabled the military authorities to detain a person without trial for an indefinite period. None of
_the safeguards available to the detainees under the previous Constitutions was provided? The High Court at Lahore
had dismissed the habeas corpus petitions, pointing out that the Court’s jurisdiction to entertain any matter
arising out of Martial Law Orders and Begulations had been ousted by a specific decree of the régime, the
Jurisdiction of Court’s Orde?. Bpplying Dosso, the Lahore High Court held the decree to be binding and declined the
application. However, on appeal, the Supreme Court overruled Dosso and declared the rgéile illegal and held that
unless the application of the decree in question could be justified on grounds of public necessity, the impugned

decree, as well as Begulation 78\T1, would be illegal.

It is apparent at the outset, that the Court in Jilani, in a significant departure from strict Kelsemism, was

w
prepared to entertain the principle of mecessity as a principle supplementary to Kelsenian efficacy. The two main
judgments in Jilami (viz,by Hamoodur Rabman C J and Yaqub Ali J) assume that Relsen's thesis is a sell-recognised

and well-understood doctrine, but eventually this was held not to be the case and the Court proceeded to examine its

1. Nonetheless, this judgment was considered semsational in Pakistan and apparently almost unanimously welcomed by
the publie.

2. See the 1956 Constitution, Art 7; 1962 Constitution, Art 6 no 2;

3. President’s order no 3 of June 1969 prohibited the Courts from entertaining any petition or complaint against the
exercise of power by any military tribunal *deriving from a martial law authority”™ Under § 3(2) of the order, any
decision given by any Court in contravemtion of the order shall be of no effect.

4. For a consideration of the application of the principle of necessity in these cases see later in the Chapter. Cf
Ch 7; D B Molteno: " The Rhodesian Crisis and the Courts® in CILSA vol 2 Ho 3 Nov (1969) at 404 et seq




145
application in Dosso. It is significant that the hearing in Dosso commenced barely six days after the coup in
October 1858 and no sooner had the decision been pronounced, than the original imitiator of the coup, Iskandar
Hirza, vas unceremoniously replaced by Gen Ayub Kban. This situation presents the interesting case of what one
sriter has called * a coup within a coup'{ The question raised by Hamoodur Rahman C J is what differemce it made in
Relsenian terms that the man responsible for the main coup d'gtat vas himself replaced, probably in a fashion he

‘would not have anticipated or relished. In the words of Hamoodur Rahman C J, referring to Dosso:

“Even on the theory propounded by the learned Chief Justice (Nunir) bimself, was this subsequent change also a
successful revolution ? If so, by what test, because on this occasion there was mo annulment of any

by
constitution, or of the Grundnors of any kind which had been created by President Iskandar Nirza?

I is suggested that the judges in Dosso bad overlooked the pernanencyziequirenent of Kelsen's efficacy principle,
with undesirable results, in that a coup was held to be effective, although it was replaced barely six days
afterrards by another coup. This perplexing point is perhaps a good illustration of how the judicial employment of
felsen’s efficacy-validity thesis in this type of sitvation could result in absurdity. On the other hand, some have
cortended that it might suggest the futility of employing amy theory or doctrine to justify so unconstitutional an

y
act as a coup d'é%at. Bowever, it should be stressed here that in most coups or revolutions of the last few decades

L Cf TK X Iyer : "Constitutional Law in Pakistan : Helsen in the Courts® in Am Jnl of Comp Law Vol 21 (1973)
759-181;

2. Jilani (Supra) at 117

3. Cf Ch 4, where this point is raised as a preliminary issue.

4. Iyer op cit at 768, Cf 5 A de Smith : "Constitutional Lawyers in Revolubionary Situations® in Kestern Out L Rev
Yol T (1968) 83-110. F ¥ Brookfield: "The Courts, Kelsen and the Rhodesian Revoluiion® in U Tor L 4 19 (1969)
327-352.
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occurring in Third World developing countries which had originally adopted an Anglo-American constitutional model,

the Jjudiciary was, for the most part, left unmolested to carry on their work after a fashionf It thus fell on them
to solve the ofter knotty probler of continuity, of bridge building or making a fresh start at the point where the
revolution intruded into the legal order of an existing syste:. Consequently, there existed a need to examine all
possible theories governing such unprecedented situations for ome to suit the particular case? hlternative courses
of action may well be open to the judiciary, especially resignation from the bench. However, it is significant that

L’
there were few such resignations in the face of this dilemma.

The Jilani Court held, (correctly, it is suggested) that the Court in Dosso had not judged the efficacy of the
initial coup properly. The question was posed whether it was possible to assess that efficacy in a matter of merely
six days between the coup and the hearings in Dosso when the issue was put to the test. It could legitimately be
asked whether the subsequent "coup within a coup™ did not prove the Dosso Court wromg. It is significant that the
Court went to some lengths to show up the comtroversial nature of elsen’s revolution theory? Ore of the primary
grounds advanced by the Jilani Court for rejecting Kelsen was that the jurist assumed in whatever he said the
primacy of internatioma law. Thus, he (Kelsen) postulates as a nore of international law,‘%hat successful

1. For this crucial point see § A De Smith: "Constitutional Lawyers in Revolutionary Situations" in Western Ont L
Rev Yol 7 (1968) 93-110

2. Cf J ¥ Finnis : " Revolutions and the Contipuity of Law" in Oxford Essays in Jurisprudence 2nd Series ed A ¥ B
Simpson, Clarendon Press Oxford (1873) Ch 3

3. Lord Beid in the Privy Council in Madzimbamuto (Ch 7 infra) emphasizes that the courts must decide this issue
one way or the other.

4, Cf F M Brookfield : " The Courts, Kelsen and the Rhodesian Revolution™ in U Tor L J 19 (1989) 327 et seq

3. Jilani at 179, 231-2.

6. See further Ch 7, where further limiting principles to efficacy are considered. Cf I Brosmlie : " The Reality and
Efficacy of International Law™ in British Yearbook of International Law Vol 1 Clarendon Press Oxford (1987) 1-§.
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coups d';%at are lav-creating facts. And it is that morm of recognition which supports the continuity of the
identity of the state and national lan. This approach, it mas held, represents an exercise from an international law
angle. According to Yaqub Ali J, the efficacy of international law itself depends on the extent to which the
individual national legal order is willing to adopt its principles{ If that were the case, it was asked how could
the reverse position be right in which the international law norms determine the nsture of the nmational legal order.
Horeover, the criterion of recognition of a state in international law mould be different from that applicable to

by
determine the legality of a municipal government.

In a further significant development, the Jilani Court repudiated as misconceived the idea that the efficacy of 2
law would ipso facto confer legality. The efficacy of a law and the lar-constitutive medium are distinct questionéﬁu'
Khat this amounts to, is that there is a rule of judicial recognition in this (as in no;nal peaceful situations),
that Relsen’s thesis, as applied to a Dosso-like situation, affords less scope for judicial recognition, because it
demands an outright total recognition of the revolutionary regine at the outset. The doctrine of neccessity, on the
other hand, applied in a similar situation, enables the retention of considerable judicial discretior, thus once
gore showing its usefulness in supplementing Eelsen's efficacy principl;f In this way Jjudges could evolve the

conditions or prerequisites necessary to recognise and enforce each rule and regulation brought to them. The crucial

1. See further Ch 7; Cf I Brownlee : * Becognition in Theors amd Practice’ in British Yearbook of International Law
(larendon Press (1983) 197-212; Cf J Crawford : ° The Criteria for Statehood in International Lag" in British
Yearbook of International Lawm (1876-7) Clarendon Press, Oxford (1978) 93-182.

2. Cf Brownlie op cit 197-212; Crawford op cit 122-149
3. See B W X Dias : Jurisprudence 3rd ed (1970) 104-5
4. Cf Ch's 2,3,4, Cf Dias op cit 104-5
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point, then, is that it is through judicial recognition and the acceptance of the legislative organ as competent to
exercise that function, that laws become valid. Furthermore, it was held that this judicial recognition should be

|
accorded only if a revolutionary constitution embodies the will of the people. The Court here departs even further

from Dosso and strict Kelsenism by accepting the “will of the people” concept as a significant limitation on the
often harsh and undesirable consequences which the judicial employment of efficacy stricto semsu gives rise to. It
was, perhaps, fortunate for the Court in Jilani that it found itself in the happy position of adjudicating on the

legality of one coup after it had been superseded by another.

It is clear that the definition of "law” laid down by the Court durimg this decision is understood in terms of the
judicial process. This serves to accentuate what one writer has called " the guardianship role of the Courts™, whick
seems to underlie the decisioﬂ% In a further significant development, the Court goes on to hold that Kelsen could
not have intended to lay down, that “every person who was successful in grabbing power™ could properly claim to be
the source of law and sovereignty. On this basis, the Court infers that what he means to say is, rather, that the
state is not above the law; that might does net make righe. Horeover, it was pointed out that Kelsen's thesry
requires that an effective constitution be in existence in order to give validity to any rule made under it. The

basis of the Court’s deduction is the following passage from Xelsen :

1. See in this regard: J ¥ Rekelaar: * Principles of Revolutionary legality™ in Oxford Essays in Jurisprudence {ed

A ¥ B Simpson, 2nd Series, Clarendon Press, Oxford, (1973) Ch 2

2. See T KK Iyer : * Constitutional Law in Pakistan: Eelsen im the Courts” in Am Jnl of Comp Law vol 21 (1973)
758-781; Cf F ¥ Brockfield : " The Courts Kelsen and the Rhodesian Revolution® in 0 Tor L J (1989) 327-52, see
further § A De Smith:* Constitutional Lawyers in Revolutionary Situations™ in Western Ont L Bev 7 (1968) 83-110

3. Ct R WK Dias : Jurisprudemce 5th ed (1985) Ch's 16 and 4 ; Cf ¥ Ebenstein: The Pure Theory of Law, Uriv of
Wisconsin, Madison (1945) Ch ¢
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“The efficacy of the total legal order is a condition, mot the reason for the validity of its constituent
noras. These mores are valid, not because the total order is efficacious, but because they are created in a
constitutional way. They are valid, however, only on the condition that the total order is efficacions; they
cease to be valid not only when they are annulled in a comstitutiomal way, but also when the total order
ceases to be efficacious. The principle of legitimacy is restricted by the principle of effectivenesst.
Yaqub Ali J makes the significant point that after a change is brought about by a revolution or coup d'etat, the
state must have a constitution and subject itself to that order. Every single nors of the new legal order will be
valid, not because the order is efficacious, but because it is made in the manmer provided by the constitution of
the staté% On this ground, the judge states that Kelsen does mot comtemplate "an omnipotent President and Chief

Hartial Law Administrator, sitting high above society and handing his behests downwards”. He adds the following

significant words:

"No single man can give a constitution tc the society, which, in one sense is an agreement betmeen the people
to live together under an order which vill fulfil their expectations, reflect their aspirations and hold

promise for the realization of themselves. It must therefore embody the will of the people which is usually

3
expressed through the medium of chosen representatives.”

Mnother unexpressed, latent motive for the Court’s repudiation of the Kelsen thesis lay in the Court's anxiety to

1. B Relsen: Gemeral Theory of Law and State (1945) at 119

2. Cf B Stramziger: * Der Normbegriff bei Hams Kelsen * in Archiv fur Rechts-und Sozialphilosophie 63 (1877)
388-412; Denis S K Ong: "Der Begriff der Norm bei Bams Kelsen" in Osterreichische Juristen leitung 32 (1977)
169-72, T € Hopton: * Grundnors and Comstitution : The Legitimacy of Politics™ in McGill L J (Revue de Droit De
BeGill) Vol 24 (1878) 72-81.

3. at 242; Cf J ¥ Bekelaar: “Principles of Revolutionary Legality® inm Oxford Essays in Jurisprudence ed A N B
Simpson, second series Clarendon Press, Oxford, (1873) Ch 2.
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1
repudiate what has come to be known in Pakistan and other revolution-prome developing countries as "martial lav"; a
tern conveying a rather different meaning from that familiar in the common law viz.a national government backed by

by 3

the military. On the two occasions that Pakistan has been under martial law, the Aray Chiefs took power with the
title of “Chief Martial Law Administrators™ and subsequently *Presidents”, but without constitutions to which Lhese
offices could be referred. It is significant that in both these instances of martial law in Pakistan, both
“revolutionary regimes provided that the state should be governed "as nearly as may be” in accordance with the

Y
abrogated Constitutions. It is clear that in its disapproval of “martial las”, the Court in Jilani makes yet

another significant departure from strict Kelseniss.

However, in spite of the Jilani Court expressing its disapproval of martial law, it is nevertheless a doctrine knomn

5 b
to legal jurisprudence. Furthersore, as was stated in the case of Mir Riasat Ali vs Pakistan, it is a principle

recognized even in Western democratic countries around the globe, (governed by written or wnsritten constitutions)
to be imposed in a state when the civil government fails to comtrol the situation of law and order and calls to its
aid the military to restore the country to normality. Martial law is ordinarily applied to a part of the country,
but may in certain cases be applied to the entire country. It may be of three kinds: It is either (1) the law for

the discipline and government of the army itself (2) or the law by which the army in time of war governs foreign

1. See T K X Iyer : “Constitutional Law in Pakistan : Kelsen in the Courts" in Am Jnl of Comp Law vol 21 (1973)
159-781 at 766.

2. Ibid

3. on T Oct 1958 and 25 March 1967. It was on the second occasion that Gen Vahya Khan assumed power and it was this
that has been declared illegal.

4. See the Provisional Constitution Order issued by Gen Vahya Khan Gazette Bxtraordinary, 4 kpril 1969.
3. See Nir Riasat Ali vs Pakistan (1971) Lahore at 115 et seq

6. ibid
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territory in its military occupation outside the realm or (3) the law by which in time of War the arsy governs the
realn itself, in derogation of the civil law so far as required by military necessity and the public safety. It is
the legality of the third kind of martial law and the substitution of military for civil justice in the realn itself

'
in time of war which bas been the subject of many different opinions.

It has been held by some that it is never lawful, unless expressly authorized by Act of Parliament and that the
authority of the civil courts and the civil law is absolute in time of war mo less than in time of peacé? According
to this view, the exercise of military authority within the realm in time of war in derogation of the civil law is
always illegal, whatever moral justifications may exist in considerations of pilitary necessity and the public
safety. It is suggested, horever, that the better opimion would be that even within the reala itself, the
existence of a state of war and of national danger justifies, in law, the texporary establishment of a system of
military government and military justice in derogation of the ordinary law of the land imsofar as this is deemed
necessary for the public safet;% In view of the foregoing, it is arguable that the martial law doctrine can properly

W
be classified as a sub-category of the wider necessity primciple.

Bearing the above in mind, it is significant that the Jilani Court, although disapproving of martial law, does

approve of the wider principle of necessity in its pronouncements. Thus, the Court's pronouncesents that the

1. Cf Mir Riasat Ali vs Pakistan (1971) Lahore 115 at 117; see further Mir Hassan vs State CPLD (1969) Lahore 786
especially at 786-7 the judgments of Bashiruddin Ahmad and Shaukat Ali JJ.

2. Mir Riasat Ali vs Pakistan at 117-8, cf Nir Bassan at 786-7.

3. ibid.

4. See D B Molteno : " The Rhodesian Crisis and the Courts* in CILSA vol 2, No 3, Nov (1969) 404-47; see further § A
de Smith: “Constitutional Lawyers in Revolutionary Situations™ in Western Ont L Rev vol 7 (1968) 83-110; B X
Brookfield : " Kelsen, the Courts and the Rhodesian Revolution® in U Tor L J 19 (1969) 327 et seq
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revolutionary réﬁile. (which lasted for mearly three years) was illegal, could bave meant the invalidation of a
considerable number of tramsactions that took place under its authority and seal. It is understandable, them, that,
in order to avoid damage, inconvenience and disruption on so large a scale, the doctrine of nmecessity was invokeg.
It is, perhaps, fortunate that a precedent for the application of the doctrine in Pakistan could be found in the
‘decision of the Federal Court of Pakistanzin Special Reference No 1 of 1355. There, the action of the
Governor-General (functioning under the Government of India Act 1935) in unlawfully dissolving the Constituent

Assembly of Pakistan, created a constitutional impasse. However, some of the Governor-General’s subsequent actions,

including the creation of 2 new Constituent Assembly, were upheld by the Court on the principle salus populi suprema

lex, a restatement of the necessity principlg: Using this principle as an application of the principle of "public
necessity”, the Jilani Court adds an important gloss which appears as another exagple of its “guardianship role.”
Thus, it held that the principle should be regarded as one of “condomation” of past illegal acts when their

enforcement was justified in the interests of the general publi;? Honetheless, this gloss represents a comscious

by
departure from what has been laid down as the principle of *public necessity” elsewhere.

1. See Asma Jilapi (supra) at 205-7; See further Ch 7, where this doctrine is further discussed in relation to the
Rhodesian revolution cases.

2. Pak Leg Dec (1955) Federal Court 435. See further Federation of Pakistan vs Moulvi Tamizuddin Khan, Pak Leg Dec
(1355) ¥ C 240, and Usif Pate] vs The Crown Pak Leg Dec (1955) B C 387; Cf W ¥ Jennings : _ﬂgnsiliniignal
Problems in Pakistan (1957) 306 et seq

3. in English - "Let the welfare of the people be the supreme law" ; see further Ch 7; Cf Jennings op cit at 306-7.

§. (f Glapville Williaes : "The Defence of Mecessity" in CLP 6 (1953) 216 et seq

5. eg.in Cyprus in the important decision of A-G vs Mustafa Ibrahim (1964) Cyprus LR 195; see further Lord
Pearce’s dissent in the Privy Council decision in Madzimbamuto vs Lardner-Burke (1969) 1 AC 645, 731; In these
two cases, the generally accepted comnotation of the principle was that it "legitimated” past 111egal acts ; but
that was no implication of their condonation.
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Another significant development in Pakistan worth moting is represented by the decision of Zia-ur Rahman vs The
§§§L§J'Hhich was decided in the same year as Jilani and which supports the Jilani case in significant respects, thus
departing further from strict Kelseniss. Here it was held that although the usurpation of power by Gen Tahya Khan
was unconstitutional, state mecessity as well as submission by the people, including the courts, to the usurpation
of pover, clothed all illegal and unconstitutional acts of the usurper with validity. The presiding judge, Nuhammad

Afzal Zullah J puts it thus:

“The State of Pakistan was founded through the expression of will of the Nuslims of the sub-centinent ... The
esergence of this State cammot be delinked from its ideology for the preservation of which all our past and
future generations are involved. No one generation, community, organ or individual in this State has any power
to undo the same or weaken its foundation in so far as its basic realities are concerned ... The present and
all the future generations of this nation stand irrevocably committed to run the State in a democratic mammer

through the chosen representatives of the people and cannot depart from the path of social justice... nor is

it possible for anybod; to do anything which affects the integrity of its territories, independence and

2
sovereign rights”.
Be ther goes on to hold that

"o revolution was brought about by Gen Yahya Khan nor has it proved effective. After the initial usurpation, people

started reasserting their will and power and a leader of the chosen representatives of the people has already

recaptured political power. Therefore, it is mot correct to say thai the chamge brought about by the usurper and

1. Dec 1972 Lahore 382. See further T K K Iyer : “Comstitutional Law in Pakistan Eelsen in the Courts™ in Am Jul of
Comp Law Vol 21 (1973) 759-81.

2. per Muhammad Afzal Zullab J at 383; See further in this regard: W I Jemnings:Constitutional Problems ip
Pakistan (1972) at 304-8; S A de Swith : "Constitutional Lawsers in Revolutionary Situations® in Western Ont L
Rev Vol 7 (1968) 93-110; See further ¥ N Brookfield : " The Courts, Kelsen and the Rhodesian Revolution® in U
Tor [ J 19 (1969) 327-352, R ¥ Christie : “Practical Jurisprudence in Rhodesia™ in CILSA vol 2 (1969) 206-221.
R ¥ ¥ Dias: " lLegal Politics : Norms Behind The Grundnorm™ in CLJ (1968) 233-259.
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called by any name was successful.”

It is clear that here, as in Jilani, the Court (per Muhammad Afzal Zullah ¢ ) recognizes the importance of limiting
principles to moderate the barshness of the Kelsenian efficacy doctrine in practice. ds in Jilani, the necessity

principle is invoked in order to supplenent the inadequacy of Kelsepian efficacy, while the "will of the pecple” and

“social justice" concepts are invoked to 1imit it by moderating its harshness and social undesirabilit}. It is
significant, however, that the Court ip Zia-ur-Rahoan stresses the fact that the invocation of the mecessity
primciple should not be taken too far, Thus, it was held here that a distinction be drawn between those measures
necessary and in the interests of the country, {i.e. for the preservation of peace and good government and the
saintenance of lav and order), and those illegal acts of the usurper intended to establish him in his unlawful
usurpatio;% The doctrine of necessity, ther, if applied, has to be considered in the context of the necessity of the

act impugned. As a result, measures adopted by the usurper to establish him in bis unlawful possession will not be

upheld as valid law, even though those measures may be effective. In addition, it has beer suggested that the
3
principle of state necessity cannot be separated from the concept of "open court”. Bgain, a significant departure

fron Felsenism is evident in this important decision.

1. See in this regard £ K Sallah vs A6 (1970) CC 54 at 55. Ror acadesic comment see T and F § Tsikata: "Kelsen and

others in the Court of hpreal” UG L § (1870) 142; and S E Date-bak: “Jurisprudence’s Day in Court in Chans”
ICLA 20 (1971) at 315,

|

2. lia-ur Rahman (supra) at 384; see further Ch 7; Cf § A De Smith : “Constitutional Liawyers in Revolutionary
Situations™ in Western Ont L Rev Vol T, (1568) 93-110; R S Welsh: ""The Constitutional Case in Southern
Bhodesia™ in LR Vol 83 (1987) §4-88, D B Molteno: "The Rhodesian Courts iz Crisis” in CILSA Vol 2, No 3 (1969)
404-447; Cf B W M Dias: " Legal Politics : Norms Bebind the Grundnorz” in CLJ (1968) 233-58.

3. Mir Bassan vs State, PLD, (1969) Lahore 786 - Dosso’s case (supra) SC PLD 1958 (Pak) 533; M § Fhawaja vs The
State PLD (1365) SC 287; Grotius: De Jure Belli ac Pacis | 4 15 (Rerr’s tramsl); Duncal vs Koharamaky (1945)
327 U5, 304; See too D I Kair and F R Lawson: Cases in Constitutional Law 5th ed at 224; W 0 Douglas: The Rights
of the People at 3; W I Jemnings : Constitutional Problems in Pakistan (1972) 304-5; Cf J ¥ Rekelaar:
"Principles of Revolutiorary legality™ in Oxford Essays in Jurisprudence ed § K B Simpson, second series,
Clarendor Press, Qxford (1973) Ch 2
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Uganda
It is significant that notwithstanding Dosso’s repudiatgg;-z} Jilani some 15 years later, the years immediately
folloring Dosso saw courts in other parts of the Third World invoking Kelsen's revolution theory as set out in
Dosso’s case. Perbaps the best illustration of this is provided by the Ugandan Bigh Court decision in Uganda vs

L 2
Conmissioner of Prisons, ex parte Matovu where, inter alia, Kelsen's rather dogmatic international law doctrine was

"invoked along the lines of Dosso. This involves the proposition that all norms of a domestic legal system are
subordinate to those of international lam. The validity of the domestic Grundnorm itself is therefore no longer

presupposed, but is determined by a positive norm of international law, which, according to Kelsen:

“authorizes an individual or group of individuals on the basis of an effective constitution, to create and
apply as a legitimate government a normative coercive order ... as a valid legal order ... regardless of
whether the Governnent=caae to porer in a legitimate way or by revolution and regardless of who assumes
3
power. "
In this case the Chief Justice Sir Udo Ddoma C J says
“The constitution had extra-legal origin, therefore created a new legal order. Although the product of a
revolution, the Constitution is nometheless valid in law because in international law, revolutions and coups
"
d%etat are recognized methods of changing governments and constitutions of several states”.
He continues thus : “Applying the Xelsenian principles, our deliberate and considered view is that the 1966

s
Constitution is a legally valid constitution”.

Udoma C J thus accepts that on the authorities of both Kelsen and Dosso, the 1986 Constitution is valid, saying this

1. (1966) E A L B 514,

2. B Kelsen: General Theory of Law and State (1945) at 388; Pure Theory of Law (1967) 214-5; Cf B Relsen "Prof
Stone and the Pure Theory of Law" in Stan L Rev 17 (1965) 1128-1142 at 1151-2; see see J G Starke : " Law,
State and the International Legal Order” in Bssays in Honor of Hans Kelsen (1964) 312-3.

3. Pure Theory of Law at 215
4. Odoma C J at 537

9. ibid 539. The Chief Justice in his judgment also referred to Bryce and Salmond for support, at 537
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!
submission is "irresistible and unassailable.” It seems clear that, as in Dosso, the judges in Matowu ireat Kelsen's
efficacy-validity thesis as if it mere self-evidently true, viz an effective usurpation or take-over ipso iure
bestors legalit;? Other than in Jilani, juridical facts seem to them to arise independently of judicial decision,
for, there being no rival claims to power, the basic sachinery of government continues to operate virtually
unchallengeé? This is a crucial point in the matter, since there was nmo rival legislative or external sovereign to
contest power, Uganda already being a sovereign independent State. The decision im this case, then, is &
corparatively straightforward onme, there being only one effective Government in control of Ugandan territory. (This
should be contrasted with the more complex case of Bhodesia, which at the time of the DDI was, but a colony and
where there was a rival clair to power in the form of the external sovereige Great Britain, which, for some years
after the UDI was adopting various measures to reassert its sovereignty. The examination of this intricate problen
foras the subject-matter of the pext Chapter, since it raises crucial practical problees in Kelsen’s efficacy-

(%
validity thesis).

In order to better grasp the situation prevailing in Uganda at the time, it is suggested that some factual
inforsation would be apposite at this stage. In 1966 Dr Kilton Obote, the Prime Minister, removed the President,
suspended the Constitution and procured the adoption by a procedure mot sanctioned by the legitirate Constitution,
of a new Constitution under which he became President. i person placed in preventive detention under emergency

regulations applied for habeas corpus on the ground that his detention was ultra vires the Constitution of 1966. The

1. at 537; The Chief Justice also referred to the authorities Bryce and Salmond in support.

2. See further Dosso’s case (Supra) ; Cf J M Bekelaar : “ Principles  of Revolutionary Lecality " in Oxford
Essays in Jurisprudence ed & W B Simpson, Clarendon Press, Oxford, (1873) Ch 2.

3. See further Ch 7, Cf D B Molteno : * The Rhodesian Crisis and the Courts” in CILSA Vol 2, No 3 Nov (1969) 404 et
seq.

4. Cf Ch 7 for elaboration.

5. The detaines in question was Nichael Matovu.
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Court then asked for argument to be addressed to it on the validity of the Constitution itself. In the result it
took judicial notice of the fact that the coup d'etat had been efficacious in as much as the will of the Governsent
was being generally obeyed and dismissed the applicationt Teo further points raised in argument in this case are of
some interest. Firstly, the Attorney-General had contended that the Court ought to decline jurisdiction to pass ol
the validity of the Constitution itself since this was a mon-justiciable "political questio:'. The Court rejected
this coniention, though, it has been suggested that it could have provided an easy “escape routz'. One of the most
interesting features of modern constitution cases set in highly political contexts in Commonwealth and ex-

Commonwealth countrie;*has been the insistence by the courts that they are entitled to decide the issues on their

legal merits.

Secondly, the Attorney-General had argue% that the judges were precluded by their judicial oaths from questioning
the validity of the Comstitution umder which they were officiating. The Court also rejected this contention, though
not without some difficulty. Under the Obote Constitution of 1366, the holders of judicial office bad mot been
required to take new oaths of office, but were deemed to have done so. On the face of it, then, the judges vere
estopped frok repudiating the régime which they had impliedly ackmowledged by remaining in office. But the wording

of the judicial oath had not been changed and under it a judge swore "to do right to all wanner of people in

1. at 534-5
2. Cf Geoffrey Sawer : "Political Questions” 0 Tor L J 15 (1963) at 49 et seq

3. Cf § A de Smith : " Constitutional Lawjers in Revolutionary Situatioms” in Western Ont L Rev Vol 7 (1968) 93-11(.

4. eg. 5 Mrica, Ceylon (Sri Lanka) Malaysia; see Ningkan's case (1966) 2 Malayan L J; in Nigeria, Adegbenno vs
Akintola (1963) & C 614. See further ¥ K Brockfield: "The Courts Kelsen and the Rhodesian Revolution™ in U Tor [ J
19 (1969) 327-352; Cf R W N Dias : _Jurisprudence 5th ed {1985) Ch's 16 and 4;
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accordance of the Constitution of the sovereign State of Uganda or by law established”. The judges held that this
gave them the right to decide which was the Constitution by law established - the Independence Constitution or the
Obote Constitution. Consequently, they did mot regard the fact of their comtinuation in office after the coup as
pointing unequivocally to the acceptance of the legality of the new regine. As a result, more than one legal

|
interpretation of their conduct was open to then.

It is suggested that in some situations it is perfectly clear what interpretation is to be placed on a decision by a
judge to stay in office after a coup or other breach of legal continuit}. It would have been clear enmough in
Uganda, if by the Obote Constitution, the judicial oath had been deemed to be modified by being related
specifically to that Constitution and clear beyond any possibility of dispute if the judges had actually taken IeR )
oaths to upheld that Constitutiogi The crucial point, then, to bear out here, is that, for all practical purposes,
& legal system or a constitution iz valid when the judges have unambiguously accepted it as validf*To this extent,
the corstitution is what the judges say it is, although, as has been pointed out, one can, of course say that the

)
judges were wrong in swearing to uphold it or proclaiming its validity in reasoned judgments.

Consequently, once the judges have pronounced on the crucial issue, if they do pronounce upon it, the maiier is

concluded until the next coup or counter-coup, or till they resign or are removed. Although for anyome living within

1. Cf § & de Smith : “Constitutional Lawyers in Bévolutionarr Situations” in Western Ont L Rev Vol 7 {1968) 93-110
at 104;

2. ibid

3. 1 ¥ Finnis : * Revolutions and Continvity of Law" in Oxford Essays in Jurisprudence ed & W B Simpson, second
series, Clarendon Press, Oxford, (1973) Ch 2

4. See R W ¥ Dias : "Jurisprudence™ 5th ed (1985) Ch’s 16 and 4

5. "One can’, as de Smith argues, “even express the opinion that the Romanoffs still rule in Russia, and the
Stuarts in Britain, that the Kabaka of Buganda is still President of Dganda, that heaver knows whom and under
what constitutional order are the rightful constitutional authorities in India and Pakistan. But if one does not
sake these assertions, one ought to be aware, that the empty wheelbarrow is being trundled by oneself, not by
Bans Kelsen®. (at 104-5)
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that legal order the attitude of the judges in office must be conclusive for the time being, it does not follow that
the judges ought to regard themselves as having an arbitrary discretion in deciding what view to take. It is
important to note that judges are no more exempt from moral obligations tham other officers of state in
revolutionary situation;. It is arguable that moral obligations may weigh more heavily on them than on any other
group of officers. For, on the one band, if they resign in protest, their successors may be of so low a calibre that
‘justice may not be dome in the courts, whilst, on the other band, if they continue in office, their real or apparent
acknovledgment of the efficacy of the revolutionary réﬁine will "clothe it with the valued prize of legitilac;%.
Bence, it is not unusual for the conscientious and introspective judge in a politically volatile society to be
impaled on the horns of a painful dilemma.

Rigeria

———mmam

In the wake of the rigorous Ielsenian thesis expounded in Dosso and Matowu, it is encouraging to note that in two
later cases which will be referred to here, the Courts refused to apply the Relsenian efficacy doctrime, since to do
so would have been to go beyond the “necessity” of the occasion. In this way the Courts have sought to moderate the
barshness of Kelsenian efficacy in practice. Firstly, reference should be made to the landmark Nigerian decision of
lakanpi vs £-G fﬁes;;. The decision of the Supreme Court of Nigeria in Lakanei has been said by some to be the most

5
important case in Nigeria in the past three decades since it raises the crucial inquiry as to the legitimacy of the

1. See F ¥ Brookfield: *The Courts, Kelsen and the Rhodesian Bevolution™ in U Tor L J 19 (1969) 327-52, CE 5 & de
Smith "Constitutional Lawyers in Revoluticmary Situations™ in Western Ont L Rev Vol 7 {1968) 93-110

2. De Smith op cit 104

3. Ibid; Cf § Guest : "Three Judicial Doctrines of Total Recognition of Revolutionary Governments™ in AJ (1980) 1-48

4 N1 Q5 (1870) 133; see further B O Nwabueze : Constitutionaliss in the Emerzent States (1973) 203-8; 4 Qjo :
“The Search for a Grundnorm in Nigeria - The Lakanmi case” ICLQ 20 (1971) 117, T 0 Elias : "Military Decrees
in Nigeria and Ghana" Fig L J 5 (1871) 129

5. Qjo op cit at 118
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power of the Federal Military Government to make laws. The important inquiry here has been held to be whether or
not the events which took place in Figeria on Jan 15 1966 could be said to have amounted to a revolution or, rather,
a mere “constitutional emergency.” If the former, all lawvs emanating from the Govermment would mot be subject to
judicial review, because the old order under the 1963 Comstitution would have yielded to the new legal order; if the
latter, however, the provisions of the old Constitution will apply and the Supreme Court would be able to consider

1
the validity of any law made by the Federal Military Government.

Oz the sixteenth of January 1966 the Civilian Government in Nigeria resigned in favour of the military authorities
who then formed a government. The Military Government chose to govern under the Constitution of 1963, although
certain changes relating to the tramsition from a civilian structure of govermment to a military one were made by
the Constitution Decrees. In these Decrees, however, the Military Governmeni declared that it bad the power to amend
the 1963 Constitutio&% By Decree 51 of 1966, the Military Government authorized the investigation of the assets of
certain public officers and the West Nigerian Military Government enacted a similar law the following year which
extended to persons other than public officers. An attachment order was made against the assets of the appellant who
sought certiorari on the ground that this law was ultra vires Decree 51 of 1366. The Federal Military Government
intervened and passed in favour of the Western Nigerian Military Government the Investigation of Assets Decree 45 of
1968 which repealed Decree No 51 of 1966 and also purported to exclude the jurisdiction of the courts over the

3
investigations. This action was directed at the appellants.

The respondents argued that a revolution had occurred and that the Federal Military Government, accordizg to the

Kelsenian principles (2 la Dosso), had an unfettered power to rule by decree. The Supreme Court, however, did not

1. See A Ojo: " The Search for a Grundnorm in Rigeria” in ICLQ Vol 20 (1971) 117-36; Cf T 0 Elias : Nigeria :
The Development of its Laws and Comstitutiop (1967) 1-72
-

2. eg 53 of Decree 1 of 1966 declares that the Military Government had the power to make lars " for the peace,
order and good government of Nigeria®

3. B 0 Nwabueze: Constitutionalise in the Emergent States (1973) at 206
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accept this argument, declaring that the Military Government was merely a "constitutional interia pilitary
government” and that the 1963 Constitution remained valid except in so far as suspension of certain parts was
justified under the doctrime of necessit;. However, since the intervention of the Federal Kilitary Government was in
breach of the 1963 Constitution, by using legislation to perfors a judicial function, Decree No 48 of 1968 went

1
“beyond the necessity of the occasion”.

In so doing, the Supreme Court took the significant step of refusing to apply Kelsen's theory of revolutions. As a
result, the military coup of 1966 was not a true revolution, so that the legislative capacity of new institutions
(viz, the Federal Military Decree 51 of 1366) was limited by referemce to the pre-existing Constitution (of 1963).
The constitutional interim Government, them, which came into being by the wishes of representatives of the people3
and whose object was to uphold the Constitution, could only derogate from that Comstitution if the derogation was

justified under the doctrine of necessity.

An important criticise, for the purposes of this study, which has been levelled against Lakanmi, concerns the fact
that nowhere in the judgment does the Supreme Court directly challenge the effectivemess of the Federal Nilitary

Government. This, it is suggested, could bardly have been in disputgf at least not on Kelsenian grounds. As

1. Of Jilani (supra); see further Ch 7, D B Molteno: " The Rhodesian Crisis znd the Courts™ in CILSA Vol 2, 0o 3
Nov (1968) 404-47

2. GSee too the case of Awunor-Williams vs Gbedemah (1969) unreported Ghama Court of Appeal sitting as the Supresme
Constitution SC 1/69 (1969); mentioned in T 0 Blias : "Military Decrees in Nigeria and Ghana" Fig Ly 5 (1971)
129 at 131 - In this case, on a similar set of circumstances, the Court said thal the National Liberation
Council ‘s Decrees Bos 129 and 253 made in accordamce with the  revolutiomary Proclamation of 1966 “did
anyihing but advance the ends of justice, yet no Decree passed by the Bational Liberation Council could have
been struck don by the Courts as unconstitutional.®

3. Cf Jilani (supra) where this poini was especially emphasized.

4. Cf 8 Ojo : " The Search for a Gruadnorm in Nigeria ™ in ICLQ 20 (1971) 117-136
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sentioned earlier in this study, Kelsen propounds his theory as a hierarchy of norms (Qughts) leading back to the
“first constitution” whose binding effect is “presupposed”. A successful revolution can displace that conmstitution
if “the new order begins to be efficacious”, because individuals behave in conformity with it. The noras, however,
are valid, not because the total order is efficacious, but they are valid only if the total order is efficacious and
cease to be valid when the total order ceases to be efficacious. In this way, then, the principle of legitimacy is

|
restricted by the principle of effectiveness.

On strict Kelsenian grounds, therefore, there can be no argueent on the effectiveness of the Federal Military
bl
Governeent. As one writer puts it, “knots which the law canmot untie may have to be cut by the sword.” It is true

that Decree No ! had an extra-legal origin, but, to quote Salmond:

"Every constitution has an extra-legal origin, the best illustration being the USA, which in open and
forcible defiance of English Law, broke away fros England and set up new states and a Constitution the origin
of which was not serely extra-legal, but was illegal. Yet, as soon as those constitutions succeeded in
obtaining de facto establishment in the rebellious colonies, they received recognitior as legally valid from
the Courts of the Colonies. Comstitutional law followed hard upon the heels of constitutional facts. Courts,
legislatures and the law had alike their origins in the Comstitution, therefore the Comstitution canmot derive

3
its origin from thes. 5o also is every comstitution that is altered by way of illegal revolution®

The Supreme Court of Nigeria adopted an ingenious solution to counter this criticisa by having recourse to customary

1. See H Kelsen: General Theory of Law apd State (1945) at 115 and 117-8 See too § Paton : A Text- Book of
Jurisprudence {3rd ed) 15-16; W Friedsann : Legal Theory 3rd ed at 114; D Lloyd: Ihe Idea of Law at 182-3; J
Bryce: Studies in History and Jurisprudence Vol II (1901) at 516, in the essay " The Nature of Sovereigmty";

and Julius Stone : "Mystery and Mystigue in the Basic Norm™ MLR 26 (1963) at 48.

2. J Bryce: Studies in History and Jurisprudence Vol 2 (1904 ed) at 107

3. Jobn Salmond : Jurisprudence 11th ed by Glanville Williams at 101, Cf A Ojo : * The Search for a Grundnmorm in
Nigeria® in ICL 20 (1971) 117 et seq
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principles of international law. The Court conceded that customary international law does recognize a coup d'gtat
as a proper and effective legal means of changing a government. However, the Court added, that customary

international law also postulates that certain fundamental requirements must be fulfilled in this regard:

{a) There must have been an abrupt political change ie.a coup or a revolution.
(b) The change must not bave been within the contemplation of an existing constitution.
(c) The change must destroy the enmtire legal order, except what is preserved,and,

i
(d) The new constitution and government must be effective.

Although the Supreme Court conceded that it is wromg that constitutions must make provision for all emergencies
(that mo constitution can anticipate all the different forms of phenomena rhich may beset a mation), it held that
the events described (supra), while amounting to an “abrupt political change® (a), were poi within the contemplation
of the 1963 Republican Constituti&%. There was certainly no provision in that Constitution which permitted the
handing over of a Government under that Comstitution to the Armed Forces. On this ground, then, the events of 15 Jan

1966 did not amount to a revolution.

It is of significance to note that in another decision of the Nigerian Supreee Court, in the same year as Lakammi,

3
i.e. Ozunlesi and others vs the A-G of the Federatior, the Court referred to the Dosso and Matowvn decisions (supra)

and distinguished those two cases from the Lakanmi case on the ground that in those cases there was a
nullification of the existing Constitution and an imtroduction of a new ome mhich amounted to an "abrupt political
change” which was tantamount to a revolution. In Lakanmi, however, what was involved was a “transfer” of power froe

the old order to the new order which was effected with an “agreed” partial suspension. Thus, the Court refused to

1. Lakansi, ICLQ 20 (1971) at 117; Cf A Ojo : " _The Search for a Grundnora in Fizeriz" in ICLQ 20 (1971) at 117.

2. ks it was in_§ vs Dosso and Another (1958) 2 Pak S C Rep 180 at 184; Cf T X K Iyer : * Constitutional Law in
Pakistan : Kelsen in the Courts” in Ae Jnl of Comp Law Vol 21 (1973) 759-781.
3. (1970) L D/28/6% (unreported) ; see further the Supreme Court decision in Adamolekup vs The Council of the Univ

of Ibadan (1967) § C 378; Cf Ojo op cit at 124 et seq
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1

regard the events of Jan 15 1966 as revolutionary on the essentially technical grounds of the “transfer agreement”.
In view of the significant departures from strict Kelsenism evident in Lakanmi, it is unfortunate that this seminal
decision should have had such a disquieting sequel. Only a few days after this landmark judgment had been handed
down, the Court’s decision was overturned by new legislation declaring the 1966 coup to have been revolutionary.
Thus, the Federal Military Government, whose legislative competence and legality had been challenged by the Supreme
Court pronouncement, reasserted itself by restating its right to unfettered and unlimited legislative competence.

p R
This it did by promulgation of Federal Nilitary Government Decree 28 of 1970.

irenada

Before closing this Chapter, it is essential to refer very briefly to the comparatively recent decision of Kitchell
vs DPP, a case decided in the wake of the revolution in the Caribbean island state of Gremada. This case, it is
suggested, offers further grounds for optimism by adopting similiar viems to those emunciated in Jilani and Lakamsi.
The Court here departs quite substantially from Kelsen by its support of the view thai the choice of a Grundmorsm is
not dictated inflexibly by effectiveness in vacuo, but is often a political decision as Kelsen himself had to
concede. Thus, Haynes P in the Grenada Court of Appeal was reluctant to regard the revolutionary Government in
question as legal, unless it complied with four essential conditions : (a) a successful revolution must have taken

place, i.e. the Government must be firaly established administratively.

1. Cf A 0jo : "The Search for a Grundnors in Rigeria”™ in ICLQ 20 (1971) at 117 et seq. 0jo argues that the evenis
in question were more in the nature of an “abdication” of power by the Civilian Governsent Ministers to the
Armed Forces.

2. TFederal Nilitary Government (Supremacy and Enforcement of Powers) Decree No 26 of 1970
3. (1986) LRC (Const) 35
4. This case was decided in the aftermath of the Grenada revolution of 1983, when, in the course of an

arey-supported coup, the Prime Ninister Maurice Bishop and several other leaders were slain. The US then sent an
invasion force, aided by units from other Caribbean nationms, to restore constitutional governsent.
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(b) the Government must be in effective control i.e. there must be by and large conformity with its mandates. (c)
such conforaity sust be due to popular support, not mere tacit submission to coercion (d) the revolutionary rggine

1
sust not be oppressive or undemocratic.

The foregoing Chapter has laid bare, not only the practical difficulties and the social undesirability of Kelsen's
efficacy-validity thesis as well as his theory of revolutions generally, but it has also shown how the judicial
process may be used to minimize the adverse consequences of an openly political solution to legal problems. Kelsen's
reliance on efficacy as the criterion for legitinac;zwas subjected to sustained critical evaluation and was found to
be undesirable in practice. However, when added to some non-Eelserian principles viz.state necessity, implied
mandate, martial law, social justice, will of the people etc it provides “an almost sure cure for any legitimacy

3
crisis”,

1. per Haynmes P-at 71-2;
2. B Kelsen: Pure Theory of Law (1967) 204-214;

3. See W Jellinek : Gesetz und Verordnunz (1887) at 376; R Odent: Coptentieuz Adpinistratif (1958) at 136-8; €
Williams : "The Defence of Necessity" in CLP 6 (1953) 216, 225-31; Samuel Shuman : - Justification of Judicial
Decisions” in Calif L Rev Berkeley (1971) 715-732
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Chapter 6

—_—

Introduction

In the previous Chapter, Kelsen's efficacy-validity thesis was examized mith regard to sovereign independent states
torn by revolutionary upheaval, in which there had been no rival claims to porer. This Chapter will examine Kelsen's
efficacy-validity thesis in the light of the revolutiomary situation which prevailed in Rhodesia at the time of the
UDI in 1365. As opposed to the independent States in Chapter 5, the “colony” of Bhodesia was confronted with a rival
claimant to power in the form of the external sovereign, (viz. Great Britain) vhich, in the immediate aftermath of
the UDI, was still imposing measures to reassert its control. Rhodesia, then, at least before 1968, had not, as one )
judge puts it, "succeeded in untying the apron-strings of sovereignty of the mother stat;". Fhether Ian Smith’s
revolutionary Government could be said to be effective in the light of these British attempts to re-establish

effective control, is ome of the crucial inquiries in this Chapter. It should be noted that in exagining the

2
Rhodesian revolution cases, priority will be given to the seminal judgrents in Madzimbamuto vs Lardmer-Burke. The

other revolution cases will only be examined in so far as they are relevant to the present inquiry. Furthersore,
prizary atiention will be paid to the Appellate Division judgments in Madzimbzmuto because of their crucial bearing
on the subject-natter of this Chapter. The General Division judgeents will only be discussed very briefly while the

Privy Council decision will be be considered only in so far as it appertains to the present inquiry.

1. See Leris J in the Gemeral Division Judgment in Madzimbamuto vs Lardmer-Burke GD\CIV\23\66 Sept 9, {1966) at
848

2. 1t might be useful in this introduction to list, in chromological order,all the judicial decisions which bear
some relevance to the present inquiry : Madzimbamuto vs_Lardner-Burke; Baron vs_Ayre N 0 and others (a) Gen
Div HC of Bhodesia Sept 9 1966 Judgment § DICIV\23\66 (b) AD, HC of Rhodesia, Jan 29, 1968 [1968 (2) S A4 284) ;
Dhlamini and others vs Carter N 0 and Another, A D Febr 28 1968 [1968 (2)  § A 445]. Madzimbamuto vs
Lardner-Burke and another (No 2) AD March 1 (1968) [1968 (2) § A 457)  Dhlamini and others vs Carter and
Another (Ko 2) AD March 1, 1968 (1968 (2) S A 284 (No 3) AD March 4 1968 [1968 (2) SA 4871  Nadzimbasuto vs
Lardner-Burke and Another, Judicial Committee of the Privy Council, July 23 1968 [PC Appeal Ho 13 of 1868]
Archion Ndhlovu and others vs The Queen AD, Sept 13 [Judgment AD 138\68]
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The important question which should be asked, ther, is whether the usurping revolutionary Government, could, for any

purpose, be held to be the lawrful or legitimate Government of Bhodesia.
Background

In 1961 the UK granted Southern Rhodesia a Comstitution which gave that colory virtually complete internal
‘self-government. It is true that certain powers of amendment were reserved to the Crown, but the UK Government
publically recognized a convention, said to have been accepted since 1923? that the Parliament of the UK would not
legislate for a satter within the competence of the Southern Rhodesian Legislature, except with the consent of the

Southerr Rhodesian Governnené%

On 11 November 1965, the Southern Rhodesian Ministers under the leadership of Ian Smith made a upilateral (i.e.
unauthorized) declaration of independence and purported to replace the 1961 Constitution with amother, viz.the
revolutionary 1965 Constitution, which, while in many ways similar to the 1361 Constitution, made certain entrenched
sections easier to amend. In particular, § 142 disallowed the courts from imquiring into the validity of the
Constitution. On the sams day and in respomse to this Act, the Governor issued a statement on behalf of the Queen,
which purported to remove the Prime Minister and his colleagues from office. On 16 November the UK Parliament passed
the Southerr Rhedesia ActE;hich declared that “Southerr Rhodesia continues to be part of Her Majesty’s Dominions and
that the Government and Parliament of the UK have the responsibility and jurisdiction, as heretofore, in respect of
it'?'The Act also allowed Orders in Council making such provision “as appears to be necessary or expedient in

s
consequence of any unconstitutional action taken in Southern Bhodesia”. On 18 November the Southern Rhodesian

1. This has also been referred to as the non-intervention conveniion.

2. 5 & de Swith : " The New Commonwealth and its Constitutions™ Khite paper 43 (1964) Cmrd 1399

3. [(1865) 13-14 Eliz II C 76]
§. 51
3. 82
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(Constitution Order-in Council (UK order) was lade{ It sade the following two important provisions: § 2 (1) "It is
bereby declared for the avoidance of doubt that any instrument made or other act dome in purported promulgation of
any constitution for Southern Rhodesia ... is void and of no effect”. §3 (1) " Her Majesty in Council may make laws

2
for the peace, order and good government of Southern Rhodesia®

Apart from these matters, the internal state of affairs in Rhodesia remained largely the same. Although there was
provision in the 1965 Constitution which required judges appointed under the 1961 Constitution to make a specific
declaration to uphold the 1965 Constitutioéﬁ in fact,the judges were not so required and they continued to sit and
to apply various ad;inistrative and legislative acts of the Rhodesian Governmen;f It was only in Madzimbamuto vs
Lardner-Burke$in the General Division several months later, that the question of the validity of the 1965
Constitution was first faced. The Smith Government remained in office and continued to pay the salaries of the civil
service, judges, police.and the armed forces. Furthermore, the UK Government did not pretend to govern Rhodesia and
the various orders made under the Southern Bhodesia Act or UK Act related, rather, to the imposition of economic
sanction;% Yoreover, the Queen was still regarded in Rhodesia as its titular head after the declaration of

-
independence, until Rhodesia’s purported formation of itself imto 2 Republic.

It is suggested that Kelsen's efficacy-validity thesis was accepted to some extent, either explicitly or implicitly,

1. [1865 (1952 of 1965)1

2. It has been suggested that the intention of the latter section was umequivocally to set aside the convention mot
to legislate for Rhodesia without her comsert.

3. 5128 (4)

4. [(1966) Bhodesian Law Beports 756 ; Beadle CJ outlined some of these acts in the Rhodesian Appellate Division at
305-86.

5. {supra)

6. As rill be seen in due course, the ineffectiveness of these economic measures adopted by Great Britain preseats
a potent argusent in favour of the internal efficacy of the revolutionary Government.

7. See Annual Survey of Commonwealth Law (1970) at 3-4; Rhodesia became a Republic on 3 March 1970.
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by all the judges in the Bhodesian revolution cases, except for Fieldsend AJA in the Rhodesian Appellate Division

and Lord Pearce {(dissenting) in the Privy Council judgment. Madzimbamuto was heard in the General and Appellate
]
Divisions of the High Court of Rhodesia and then in the Privy Council. In R vs Ndhlovu, the Appellate Division

finally corferred internal de jure validity onm the revolutionary Government.

¥adzimbamuto vs Lardner-Burke in the Benmeral Division

The two presiding judges, Lewis and Goldin JJ, were faced by the contention of the respondents to the effect that
the Rhodesian Government was the valid de jure Government and that the 1965 Constitution was the only lawful
Constitution. In his judgment Lewis J first points to the crucial distinction betreen the teras “de jure™ and “de
factoj% From the case it is clear that by “de jure" he is referring to the government that is entitled to the powers
of sovereigniy and by “de facto" he is referring to the governgent that is in fact in possession of thei? However,
bis argument seems to change somewhat, for aftersards he regards a "de jure" government as ome which has become
permanently effectiv;? Be also subsequently accepts the argument of the respondents that “de jure" validity could be

cquired retrespectively through the replacement of an old order by & new one. Here he cites, imter alia, Kelser, as

support for the proposition thai, ir 2 matter of iime, de factc governpecis “ripen” into de jure governmenis.

1. (supra) See later this Chapter for an examination of this important decision.

2. See later this Chapter ; where Beadle CJ in the Appellate Division judgeent in Kadzimbamuto, defines this
distinction differenily i.e. from the international law perspective and also cites different authorities to that
cited by Leris J. See further, Ch 7

3. Luther vs Sagor (1921) 3 XB 532, at 543 (Per Banks L J) ; See too the Arantzazy Mendi (1938) AC 264, which Lewis J
cited in support.

4. See Dosgg case (supra) in Ch 5 where this “permanency” requirement of effectiveness is discussed rore fully.

5. Gemeral Division, per Lewis J at 782-8; Cf D B Moltemo: “The Rhodesian Crisis and the Courts™ in CILSA Vol 2, Mo
3 Nov {1969) 404-47
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It is significant that Lewis J also distinguishes Madzimbamuto from Dosso‘by holding that the revolution to which
the latter case related was in an "independent sovereign statea Thus, the difference with the situation prevailing
in Rhodesia was that Bhodesia had mot succeeded in “untying the apron-strings of sovereignty of the mother state'?’
On this basis, Lewis J states that the revolution could succeed only. when the UK had “severed™ the ties of
sovereignty, either by express consent, or by abandoning the attempt to end the revolutionfrConsequently, a mere
‘declaration of independence is not sufficient to establish the de jure status of the revolutionary Governpent® 0n
this ground he held that cases arising after the American revolution®and after the dissolution of the
Austro-Hungarian nonarchf’in which validity was held to backdate after the revolutions had succeeded, could not be

authority for decisions made in mediis rebus (as in Bhodesia).

Unfortunately, it is not clear from Lewis J's citing of these cases, whether he views the success of the revolutions
as dependent simply on the effectiveness of the changes or upon & forpal abandonment of a claim by the mother state.
If be does consider that it is a necessary condition that the mother state "formally untie the apron-strings", then
this would have been to purportedly “restrict the efficacy doctrine in a way that an essentially jurisprudential

doctrize cannot be restricted”. In the cases arising after the American revolutior, it is clear that claims of

1. See Ch 5 {supra) Cf T K K Iyer : " Corstitutional Law in Pakistan: Relser ip the Courtc™ in Am Jul of Comp Law
Vol 21 (1973) 75§-761

2. He also distinguished the revolutions that had occurred in Nigeria, Ghana and Zanzibar on this basis. Cf Ch 5,
3. General Division (per Lemis J) 782-8
4. General Division at 848;

3. Here the learned judge referred to the American historiams Barck and Lefler : (olonial America at 102 (Guoted in
General Division at 982-3)

B. See e g-Williams vs Bruffy (1977) 24 LED 716

T. See Annual Digest (1919-22) Nos 11-21, (1925-6) Hos 13-15
8. See B N ¥ Dias : "Legal Politics: No i * in CLJ (1968) 233-259

8. Cf § Guest: " Three Judicial Doctrines o it i . in AJ (1980) 1-48
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sovereignty had been abandoned by Great Britain through the signing of the Treaty of Paris in 1783.' Lewis J does,

however, comment on the Austro-Bungarian cases in the following terms:

"The Czechoslovak State and the other new States came into existence, as sovereign independent States from the
time they seized sovereignty in October 1918 and did mot owe their legal existence to the subsequent peace
treaties at the end of WNI. It seems clear, however, that this was because the Bustro-Hungarian Momarchy was

: o, , .2
in a process of disintegration and hence powerless to prevent such seizure”.

On the strength of this argument, Lewis J seems to allow that effectivemess was sufficient in sose circumstances for
success in establishing independence. Thus, he concludes his judgment by saying that the sovereign tie had not been
broken in the present case and as a consequence of this, the judges could not accord de jure recognition to the

Rhodesian Government.

It is significant that Goldin J, the other judge sitting in the Genmeral Division, sees the efficacy principle as
applying only within sovereign states. But, unfortunately, as in the case of Lewis J, it is pot clear whether he
believed that independence could be gained by the mere fact of effectiveness alome (of the revolutionary
Government), for he states that the mother state must first accept the fact of independence. One interpretation
advanced by some is thai in his (Lewis J's) view, the issue of acceptance by the UK relates only to the
effectiveness of the Rhodesian Government because the UK could be said to have accepted it implicitly by “abandoning

the struggle'? On the other hand, Goldin J suggests that acceptance by other states of the revolutionary

1. Hcwever, the writer Guest lists the case of B 1lvaine vs Coxe's Lessee which Lewis J does not cite. Bere it was
held that the American states had gained independence otherwise than through the concession of the British

Crown. (1804) 2 LED 538, Cf Beadle CJ in the Rhodesian Appellate Divisioz at 319.
2. General Division, (per Lewis J) at 793.
3. Geperal Division (per Lewis J) at 862, see later this Chapter un&er Appellate Division judgement where this point

is more fully elaborated upon. Cf R B Christie : *Practical Jurisprudence in Rhodesia "y in CILSA Vol 1 (1968)
390-407.
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Government's Independence was relevant and also that the legality of the 1965 Conmstitution was a prior condition

. . [}
for sovereign independence.

Fron the foregoing two judgments, the following emerges : For Lewis and Goldin JJ the efficacy doctrine, or some
fors of it, is a doctrine which applies only when the revolution occurs in a sovereiga independent state® At the
sape time, both judges held that the Court was not entitled to "project itself into" or "speculate concerning the
future"2 It is uefortunate, however, that these judges failed to distinguish the situation where the judges simply
make a fulure prediction of effectiveness, from the situation where they exercise a power to influence the success

or failure of the revolutionf’

Badzimbamuto vs Lardner - Burke in the Appellate Division

Fotrithstanding the original validity of the Act and Order-in-Council™as part of the law of Rhodesia and the
illegality of the usurping Govermment, it is suggested that subsequent events had had the effect of conferring
legitimacy, as the lawful Government, wpon it. It is with this question that the Appellate Divisior is essentially
concerned in MNadzimbamuto's case. It is unfortunate, however, that the Court is split three ¥ays in regard to this
crucial question. The three different viewpoints are represented by the judgments, firstly, of Beadle CJ with whom
Jarvis AJE (though delivering a separate judgment) substantially concurred, secondly, that of Macdonald JA with whom

Quénet JP (again, in a separate judgement) was in substantial agreement; and, finally, Fieldsend AJA who stood alome

1. General Division (per Goldin J) at 862

2. See J ¥ Bekelaar : "Principles of Revolutionary Legality” in Oxford Bssays in Jurisprudence ed A ¥ B Simpson,
Clarendon Press, Oxford (1973) Ch 2

3. 3 ¥ Finnis : "Bevolutions and the Continuity of Law” in Oxford Essays in Jurisprudence; ed A ¥ B Simpson, Second

Series; Clarendon Press, Oxford, (1973) Ch 3. This leads to the question what exactly is meant by a sovereign
independent state™ See Ch 7, where this is explained in the light of international law by reference to the
criteria of statehood.

§. See in this regard S Guest: "Three Judical Doctrines of Total Recosnition of Revelutionary Governments™ in AJ
(1980) 1 - 48; '

5. {supra)
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on this issue, being the sole dissentient in the Appellate Division.

Firstly, it is essential to examine the judgment of the Chief Justice, Beadle CJ himself. As he points out:'

“the importance of the question in issue was in relation to its bearing upon the law to be applied by a
Rhodesian Court. The main contention of Counsel for the Government had been that the Government had now become
the de jure Government of Rhodesia and the 1965 Constitution, therefore, the de jure Constitution. Quite
obviously, if this contention were sound, then cadit quaestio, for as the impugned Proclamation had been
properly promulgated in teras of the 1965 Constitution, this would determine the main issue in favour of the
Government. An alternative argument was that the usurpers at least constitute the de facto Governpent. If
this were so, the further question would arise as to what laws, if any,of such a Govermment, the Court had
jurisdiction to apply. Ror the appellant, on the other hand. the contention was that the via media of the
respondents” alternative argusent was not in law open to the Court, that there was no halfway house between

2
upholding the 1961 Comstitution and recognizing that of 1965°

Thus, the argument went that judges holding office under the 1961 Constitution and obliged by their oaths to uphold

it, had no jurisdiction to recognize that of 1965. To do so would amount to "joining the revolution.'3

The Chief Justice, therefore, clearly found himself in a Scylla and Charybdis situationf The facts, however, present

little, if any difficulty and are mostly so rell-known as to be readily susceptible of judicial motice.

1
2.

1368 (2) 54 284 at 309

See R § Welsh: "The Constitutional Case in Southern Rhodesia® in L Q@ B Vol 84, (1967), 64 - 88; G N Barrie:
“Rhodesia UDI- An Unruly Horse™ in CILSA (1968) 110-20; Sed contra J ¥ Rekelaar : "Splitting the Grundnorp” in
MLR (1967) 156 - 175;

Sed contra B W ¥ Dias : Legal Politics - Norms Behind the Grundmorm® in CLJ (1968) 233 - 258; Dias argues
that the judges did mot join the revolution.

The Chief Justice, by drawing an analogy from the field of zoology, refers to the Madzimbamuio case as the
“okapi of Jurlsprudence , at 308 - §; Cf C Palley: "The Judical Process: UDI apd the Southern Rhodesian

Judiciary”, in MR Vol 30 (1967) 263 - 287, Palley refers to this decision as providing "mamna for
urisorudes” )
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Despite the wide powers conferred by the 1965 Statute and Order in Council on the Queen in ber government of the UK
to govern Rhodesia, it is significant that the use made thereof had been virtually limited to imposing economic
sanctions on the community as a whole It is noteworthy that no attempt had been made to use them for the actual
adeinistration of the country. Vet, for the two years that had elapsed since the UDI, Rhodesia had been effectively
and peacefully governed by the usurping Government, whose acts, regulations and orders had been obeyed by and large,
by the civil, military and police services, who, moreover had maintained and paid the judiciary and had given effect
to the judgments, sentences and orders of the Courts. Thus, in all three principle branches of Government -
legislative, executive and judicial - the usurping Government had effectively controlled and administered the
country?' All this, it is suggested, constitutes a formidable case in favour of the efficacy of the revolutionary -

Qovernxent.

In addition, it must be stressed that neither the facts Judicially noticed nor the evidence pointed to any imminent
or forseeable change in this situation. A crucial point in this regard is the fact that the usual method of dealing
with a revolutionary ré&ine by the legitimate authorities, namely, the employment of police or military force, had
been specifically foresworn by the UK Governnent? ks a result, the overthrow of the vsurpers by this means could
safely be discounted. Nor were there any signs that ecomomic samctions were seriously menacing the internal

stability of the territory to the point of inefficacy.

1. See R 8 Christie : EIQQllQil_i!Ilﬁﬂlﬂdﬁﬂ&ﬁ.ilLlﬂMﬂhﬁui {contd) in CILSA vol 2 (1968) 3 -23; see further

“Practical Jurisprudemce in Rhodesiz® (contd) in CILSA vol 2 (1968) 208 - 2¢; Cf D B Molteno: "The Rhodesian
Crisis and the Courts® in CILSA vol 2, Mo 3, Nov (1969) 404 - 447

2. Cf BR Hahlo: “he Privy Council and the Gentle Bevolution® in SALJ vol 86 (1969) 419 -39.

3. Molteno op cit at 405 - 6; Cf J N Eekelaar : *Rhodesia: The Abd;cat;gn of Constifutiopalism" in MLR wol 32
(1969) 19-34; MMMMM_MMLMLRM:&A in LQR vol 83 (1967) 64 -88.
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It is of course true, that no state at the time had recogeized the usurping Government, either de jure or de
facto) In addition, the sanctions imposed by Great Britain and her allies had bad certain damaging, or, at least,
distorting effects upon the economy. Thus, in the years 1365-66 exports had fallen from a value of about $ 185 000
000 to about $ 105 000 000. And, in regard to imports, the corresponding approximate figures were : $ 120 000 000
and $ 84 000 Oﬂﬂz}espectively. On the other band, presumably taking into account "invisible" exports and imports,
‘Rhodesia was paintaining a surplus on current balance of payments accounts apounting to § 150 000 for the year 1966
and of sufficient dimensions for the first eight months of 1967 to render possible a level of imports some 20%
higher than for the corresponding period in 1366. A building boom was, moreover, noticeable, there being no sigas
either of relative economic distress or failing morale among the population generallf? Taking into account all these
factors and especially the length of the period that had elapsed since the UDI, the Chief Justice arrived at the
finding of fact that mot only was the usurping Government in effective control, but such control “seemed likely to

continue".‘*

It is significant that ir his judgment the Chief Justice places great esphasis on the law dealing with the
establishoent of a ner goverzment by a revolutionary process. Be accepts that z successful revolution which
succeeds in replacing the old Grundmore (or fundamental law) with a new one, establishes the revolutionaries as the

new lavful government. Needless to say, in this, he reliedsheavily on Kelsen's efficacy-validity thesis.

A

1. Cf DJ Devine : fIhﬁ_ﬁLﬁIu5.ni_Bh9d£Eii_ijlniﬁznailnnal_Lal in A7 (1873) 1 - 171; See further B B Christie :
Practical Jurisprudence in Bhodesia™ in CILSA vol 2 (1969) 206 - 221; J K Eekelaar : "Splitting the Grupdnorp”
in MLR (1967) 156 - 175; G N Barrie : "Rhodesian ODI - An Uoruly Horse* in CILSA (1968) 110 - 120; cf D B
Holteno : 'Ihg_Rhgdg51§n_ﬂzlalgiuuLjdmL£gn;1§' in CILSA Vol 2, No 3, Kov (1968) 404 - 47,

2. Moltemo op cit at 407 -8
3. Ibid.
4. See further: R ¥ N Dias : * in CLJ (1968) 233 - 259; A M Honoré

Lﬁgal_2Ql111n5___Rgzla_Bﬁh;nﬁ_ihs_ﬁznadngtn
"Reflections op Revolutions® in Irish Jurist Vols 1 - 2 (1966-7) 268- 78;

5. T C Hopton argues that the judges confused the eeanings of Grundnors and Constitution: "Grundnors apd
Constitution: The Legltllacy of Politics” in MeGill L J vol 24 (1978) 72-91.
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Furthermore, he follors Kelsen in saying that the efficacy of the "total legal order® is synonymous with the
efficacy of the basic nors, since it is from this nors that all other norss of that order derive their validity or
1egitilac;. From this, one crucial issue of fact presents itself for the Court’s decision i.e. whether the usurpers
had effectively]}eplaced the formerly legitimate Government. If so, it is suggested that they would be entitled to
internal de jure recognition as theaselves constituting the new legitimate Government. If not, they would, in

: .3
Relsenian language, represent a treasonable conspiracy.

& crucial point made by Beadle CJ in his judgment is that a situation could conceivably arise which reveals the
usurpers as the only effective government for the time being, but not as sufficiently established as such to Rarrant
a court in recognizing them as a new legitimate goverzment. And such, on the facts, he held to be the position in
Rhodesi;f In such circumstances, he held thai it was the duty of the Court to recognize the usurpers as constituting
the Government de facto, though not de jure, as contended for by counsel for the respondents in their alternative
argument. In direct reference to these expressions (viz.de facto and de jure) the Chief Justice makes the following

significant points :

“Both expressions are ones which are generally used more in international law than suricipal lam, but I can
see no reason ®hy an international law definition should mot be used by a municipal court, because it would
seer that, if a government conformed to an accepted international law definition of either a de jure or a de

g
facto government, then, a fortiori, it should be recognized by a municipal court".

45 o the distinction between the two types of recognition, he quotes a passage from the judgment of Lord Beid in

1. B Relsen : General Theory of Law and State (1945) at 118-9

2. Cf S Guest : " Three Judicial Doctrines of Total Becognition of Revolutionary Governments™ AJ (1980) 1-48; Cf
J ¥ Harris : "Nhen and Why does the Grundnorm Change?” in CLJ (1968) 103-133;

3. Kelsen op cit 118-9; Cf A ¥ Honore : "Reflections on Revolutions” in Irish Jurist vols 1-2 (1966-7) at 268-278;
4. Madzimbamuto (per Beadle CJ) at 313
5. at 3l
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!
Carl Zeiss Stiftung vs Bayper and Keeler Ltd :

. 1t is international law which defines the conditions under which a governzent should be recognized de
jure or de facto and it is a matter of judgment in each particular case whether a regime fulfils the
condition. The conditions under international law for the recognition of a new regime as the de facto
governaent of a State are that the new ngine has in fact effective control over most of the state’s territory
and that this control seems likely to continue. The conditions for the recognition of a new rEgine as the de
Jure governaent of a state are that the new regize should not erely have effective control over most of the

1
state’s territory, but that it should, in fact, be firnly established”.

It is clear that on this international lam approach, de facto and de jure governments differ only in the degree of
effectiveness that they command. According to the Chief Justice, them, success alome is the determining factor. It
should also be noted that uelike Lewis and Goldin JJ in the General Division, he {Beadle CJ) does not agree that the
efficacy principle is applicable only in sovereign independent states and ever if it was, sovereign independence

3
could be gained othervise than through the concession of the mother state.
Be then elaborates on the crucial factual question of effectiveness in the following terss.

“If the fact that this Court has mot “joined the revolution®, seens likely to prevent the present Govermment from

continuing in effective comtrol, then this fact right well prove decisive in deciding its status. If, on the other

1. (arl-Jeiss Stiftunz vs Rayner and Keeler Ltd 1966 (2) A1l ER 535 at 548 (BL) which was itself a quotation from
an official statement of a British Foreign Secretary.

2. ibid ; see further B W ¥ Dias : "Legal Politics: Norms behind the Grundnore” in CLJ (1968) 233-259;

3. Bere the learned Chief Justice cites N Ilvaine vs Coxe's Lessee (supra) in support; See too D B Molteno : “The
Rhodesian {risis and the Courts™ in CILSA vol 2, Nov (1969) 404-47,k  Christie : "Fractical Jurisprudence in
Bhodesia” CILSA vol 2 (1969) 3 - 23; “"Practical Jurisprudence in Rhodesia™ (contd) CILSA vol 2 (1969)

206-221; G ¥ Barrie: “Rhodesian UDI- An Unruly Borse™ in CILSA (1368) 110 - 120,
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hand, this fact is not likely to have any bearing on this issue, then it will be an irrelevant

)
consideration... This is a pure question of fact, not of law °.

The crucial point in Beadle CJ°s judgment, then, is that because of the possibility that the UK might reassert its
authority over Rhodesia, it could not be said with certainty that the Rhodesian Government was the de Jure
_Govérnneng% It is arguable, however, that Beadle {J 3ay have been misled by the de facto and de jure distinctions
drawn by Lord Reid in Carl Zeiss. Thus, to say that international law defines the conditions under which a
government should be recognized de jure or de facto would seew, prima facie, at least, to mean that a govermment
that fulfils such conditions, becomes entitled ip international law, to recognition ir the appropriate categor;.
But this has has been strongly criticized. Here it has beer suggested that all that international law, according to
the contemporary practice of states, has to say on the subject of recognition, (either de jure or de facto) is that

Y
it is a matter of policy lying within the discretion of each state.

On the de facto and de jure issue, then, Beadle CJ held that the usurping rééiae, on the evidence at hand, was the
Goverrment de facto but not de juré% It is significant that in the Privy Council, this conclusion by the Chief
Justice seems to have been interpreted as ome to the effect that the Rhodesian Government was de facto, while the

British Governmert, as the external sovercign, was the Government of Rhodesia de Jure. This would seer to appear

1. RBhodesian A D (per Beadle CJ) at 321 -2,

2. Sed Contra D B Moltemo : "The Rhodesian Crisis and the Courts™ in CILSA vol 86 (1969) 404-47; J ¥ Rekelaar
"Rhodesia - The Abdicatior of Constitutionalise® in LR vol 32 (1969) 19-34;

3. Cf Molteno op cit 412-3;

4. See Ch 7 where the international law principles are further discussed . Cf § Guest :*Three Judicial Doctrines
of Total Recognition of Revolutionary Governments" in AJ (1980) 1 - 48, See further D J Devine: * The Status
of Rhodesia in International Lay AJ (1967) at 45. The only recognized authority supporting a duty of
recognition is Sir B Lauterpacht. As a result, it has been suggested that Lord Reid quoted the above statement
of the Foreign Secretary merely as reflecting the genmeral practice of the British Government in this regard.

5. See later this Chapter where this view is challenged.



17§

froe Lord Reid’s ruling that "it is not possible to decide that there are two lawful governments, at the same time,
while each is seeking to prevail over the otherf' But, this, it seems, is not what the Chief Justice has ip mind.
Rather, what he means is that the former pre-UDI de Jjure Government had disappeared and had not yet been replaced.
This, ii is suggested, is the correct interpretation of the Chief Justice's Judgment, for he appears to reject the
Bet and Order in Council of 1965 as inmvalid. Horeover, he held that the disappearance of the former Government had
left a lacun;% This view of the Chief Justice, however, has been challenged and it is arguable here that the logical
and sound deduction from the finding of fact that the usurpers had established themselves as the de facto
Government, (in the semse attributed to that concept by Beadle CJ) was that they were the de jure Government also,

3
as held by Quenet JP and MacDonald JA.

It is noteworthy that Quenet JP in his judgment disposes of the applicability of any criterion drasn from

international lavw.

"h new state springing into existence, does not require the recognition of other states to confirm its
internal sovereignty. The existence of the state de facto is suffieient in this respect, to establish its
[
sovereignty de Jjure
e \ . 5 C . .
Significantly, Macdonald J& reaches the same conclusions, largely as a result of his view, based on his reading of

the English commentators om comstitutional law, that allegiance is owed to the king and his government de facto,

in return for the protection extended to his subjects. He relies oo Wheaton as authority, but it is important to

L. Privy Council (per Lord Beid) at 574; Cf § B Hahlo : “The Privy Council and the "Gentle Revolution® in SALJ
vol 86, (1969) 418-39;

2. Gee later this Chapter, Cf R ¥ ¥ Dias : Jurisprudence 5th ed (1985) 104-5.
3. Infra

4. See D Wheaton : Elesents of International Law 3rd Engl ed at 33; -But see I Brownlie: “The Reality and Efficacy
of International Law” in British Yearbook of International Law vol 52 (1981), Clarendon Press, Oxford (1987)
1-8; Cf J Crawford : "The Criteria for §tatehood in International Lay" in British Yearbook of International
Law 48 (1976-7) Clarendon Press, Oxford (1978) 93-112.

5. Rhodesian & D (per XacDonald JA) at 413
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note that Wheaton says that the existence of 2 state de facto is sufficient to establish its sovereignty de jure,

'
but only as regards its internal sovereignty not its external sovereignty.

An important point to raise here relates to the question of the jurisdiction of the Rhodesian judiciary to review
the validity of the 1961 Constitutiogt Two issues must be considered here : Firstly, a Certificate was produced,
signed by the Secretary of State, to the effect that Her Majesty's Governor did mot recognize the Rhodesian
Government as either the de jure or de facto Government of Bhodesia. It was argued here by Counsel that the Court
was bound by that Certificate and could not question it. Secondly, and alternatively, it was argued that,
inherently, the Court lacked jurisdiction to question the validity of the 1961 Constitution, for, if it was held to
be invalid, the Court would thereby be impeaching its omr title as a Court and hemce its capacity to decide
anythingi It was argued that only by repudiating their offices, "joining the revolution™ and assueing office under
the usurping Government, could the Court acquire jurisdiction to impugn the 1961 Constitution. But, in that event,

it would have no choice, but to uphold the revolutionary 1965 Constitution.

It is significant that in rejecting both these contentions, there would appear to have been no difference betweep
the sajority Jjudges, Beadle CJ and Jarvis AJA on the one hand, and Quenet JP and Nacdonald JA on the other, except
in regard to the legal status of the Rhodesian Governnen;f is regards the first point of counsel, the Court heid
that, though the Certificate might well bind an English Court, it did not bind a Rhodesian Court which must decide

the status of the Rhodesian Govermment as a question of fact. Noreover, the position is wholly unlike that arising

1. D Wheaton: Elements of International Law (3rd ed) at 33.

2. See S Guest: "Three Judicial Doctrimes of Total Recognition of Bevolutionary Gonvernments" in AJ (1980) 1-48;
Cf T C Hopton: “Grundnorm and Constitution: The Legitimacy of Politics' in McGill L J Vol 24 {1978) 712-91;

3. Cf D Molteno : "The Rhodesian Crisis and the Courts® im CILSA vol 2, No 3, Bov (1969) 404-8

4. See further Ch 7 for UDI Rhodesia's position in internmational law.



181
in regard to the validity Act of 1965 at the time it was passed. For, if the true facts were such that since the
passing of that Act, the Bhodesian Grundnorm had been altered and Rhodesia had become a sovereign independent State,

'
then clearly, the Courts of that State must expound the law as deriving its validity from the mew Grundmore.

On this assumption, then, it was essential that the Court should have Jjurisdiction to go behind the Certificate and
‘decide on the facts. However, it is suggested that even if the Certificate were decisive in regard to the legal
status of the Rhodesian Government, it did not follow that all the Government's laws were necessarily invalid i.e.
it is crucial to note bere that the legitimacy of a government per se does not necessarily involve the same issues

‘ 2
as the validity of its laws.

Is regards the second contention by counsel, the Chief Justice makes the oterorthy point that if the events of the
two years immediately following the UDI bad in fact had the effect of replacing the old Grundnors (concretized in
the 1961 Constitution) by a new Grundnore, (concretized in the 1985 Constitution) it was the duty of the Court so
{0 declaré% For it is the judicial function to expound the law as it is and bence, the Court had jurisdiction to
undertake the inquiry essential for such expositiogf It should be noted here that there is mo essential differemce
between the alteration of the Constitution and hence the law, by legal or illegal means. The difference resides
serely in the legal criteria applicable to the inquiry mhether such alteration has been effected. Even then, it is

arguable that if a judge concludes on the facts that originally illegal activiiy has had the effect of substituting

1. Bbodesian AD (per Macdonald JA) at 415; CfF R K K Dias: "Legal Politics : Norms Behind the Grundnora™ in CLJ
(1968) 233-259;

2. Even Fieldsend AJA and Lord Pearce in their respective dissenting judgments concede this.

3. Rhodesian AD (per Beadle €J) at 327-30; Cf Dias op cit 240-9; J ¥ Bekelaar:“Splitting the Grundpora” in NLR
(1367) 156 - 175; S Guest: “Three Judicial Doctrines of Total Recognition of Bevolutiomary Governments® in AJ
(1980) 1-48; J A de Smith: “Constitutional Lawsers in Bevolutionary Situations® in Western Ont L Bev Vol 7
(1968) 93-110

4. Bhodesian AD (per Nacdonald JA) at 415-6
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a pew Grundnorm for an old Grundmorm, be is not "joining the revolution®, but applying the correct legal comclusicn
to facts found or noticed by him, facts, for the existence of which he is in mo wise'responsiblef On the contrary,
for a Rhodesian judge to seek to continue to apply the 1961 Constitution, especially if satisfied on the facts
that it had been superseded, would amount to a dereliction from judicial duty, since he would nmot be applying the

1
law as he well knoms it to be.

One of the critical issues in the case which must be examined here concerns the contention that while the 1961
Constitution had been superseded by the revolutionary Constitution (of 1965) that had deprived it of its efficacy,
it had not, by the time of the Appellate Division decision in Madzimbamuto (1368), been superseded de jure by the
1965 Constitution. The result, on this argument, is that Rhodesia had {pro tempore) no de jure Government at al?. )

The logical question which arises here is from what source the Court did derive its jurisdiction. The answer to

Y
this question, it would seem, is best expressed in the words of the Chief Justice himself:

“In these circumstances, it seems to me that the Court can onmly be regarded as deriving its authority from the
fact that the present de facto Government allows it to function and allows its officials to enforce its

_S
orders”.

However, this line of reasoning does not seem very satisfactory, for we are confronted here with a Court of lap
that is only a Court de facto. Nevertheless, it has been suggested that this line of reasoning employed by the
Chief Justice can be justified on the ground that a govermment, in the broad semse in which the term is used in this

case, covers all three of the principal organs of state into which, subject to some ambiguities, governeent is

L. Cf B WM Dias : “Legal Politics: Norms behind the Grundmorp™ in CLJ (1968) 233-259; D B Nolteno : "The
Rhodesian Crisis and the Courts® in CILSA vol 2, No 3, Nov (1969) 404-447;

2. Cf 5 ADe Smith:"Constitutional Lawsers in Revolutionary Situations™ in Western Ont L Bev vol T (1968) 93-1190;

3. Cf Molteno op cit at 416-7; B W ¥ Dias: Jurisprudence 5th ed (1985) Ch's 16 and 4; See further J W Harris:
"Khen and Why Does the Grundmors Change™ in CLJ (1968) 103-133;

4. Rhodesian AD (per Beadle CJ) at 331;

3. Sed Contra T C Hopton: "Grundnora and Constitution: The Legitimacy of Politics” inm MeGill L J vol o4, (1978)
12-91
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custonarily regarded as being divided - a legislature, an erecutive and a judiciar;. If, therefore, such a creation
as a de facto government, which is not also the jure goverpment, is assused to be capable of existence in the field
of municipal law, it must, of necessity, esbrace all three organs, including the judiciary, as Quenet JA and

2
Hacdonald JA conceive the judiciary to be, rather than the supersession of the 1961 Constitution.

It is significant that Macdonald J4, unlike Beadle CJ who ewphasizes the difference between a de facto and a de jure
government, held that there is mo difference between the two. This conclusion he reaches by examining the English
law of allegiance, holding that allegiance is due and solely due to the king de facto, who is not alse the king de
Jure and that this results in a duty to obey the lars of the governzent of the king de facto, provided that they are
intra vires the constitution that such a government bas established by means of its successful usurpatioa In his
vien, then, de facto and de jure are synomomous at municipal la;? This would appear to be the logical consequence of
holding that all the laws of a de facto governert are valid, if within the terss of the comstitution that it itself

)
has established.

It must be conceded that the reasons favouring allegiance to a de facto ruler are very cogent as are the reasons
stipulating a duty of obedience to the laws of a de facto goverzment. These reasons would, in essence, appear to be

b
based on the ultimate dependence of all rules of any legal system on some presupposition of validity of an

1. Cf § Guest: "Three Judicial Doctrines of Total Becognition of Revolutionary Governments in AJ (1980) 1-48;

2. Rhodesian AD (per Nacdonald J A) at 417; see too Beadle € J who, like Macdonald J A, also relies on the English
law of allegiance, at 337; the Chief Justice places especial reliance on the English Treason Act of 1495, Fe
also relies for authority on the South African decision: Onion Governeent vs Estate Whittaker 1916 AD 194 at
203.

3. Some writers have suggested that if this is 80, the Chief Justice should logically have come to the same
conclusion as Nacdonald J A that in municipal, as opposed to international law, a de facto government is also
the government de jure.

4.  Rhodesian AD (per Nacdonald J 4) at 33!
9. Cf DB Molteno: "The Rhodesian Crisis and the Courts" im CILSA vol 2, No 3, Nov (1369) at 419
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extra-legal and bence political or historical character which Kelsen designates the basic morm, but which, (as
already mentioned in a previous Chapter) really underlies the thinking of jurists generally! whether explicitly or
implicitly. This, it is suggested, is necessarily so, for the extra-legal origin of all states or their
constitutional predecessors and hence their legal systems is a demonstrable historical fac%i Consequently, it must,
of necessity, follow that once a government de jure is superseded by a government de facto, (i.e. one wielding
‘actual and effective authority, but not de jure in terms of the basic norm of the government it has superseded) it
itself becomes the new government de jure by virtue of the new basic norm that it has succeeded in establishing. Yo
this sust be added the fact that a basic norm can only be posited once it is effective by and large (that is to 5ay,
when it commands a minimus of supporé%. But, as mentioned in the previous Chapter, in order to be effective, it must
enjoy a degree of permanence in the interests of societal peace and stability. Once this effectiveness is
established and its continuation can be predicted with reasonable certainty, internal de jure validity or legitimacy

Y
nust perforce follos.

Whether or not a de facto government has, in truth, established itself effectively and hence has won title to the
conferral of internal de jure validity, is a question of fact that nay arise for determination at amy particular
point of historical time. If determined in its favour by the established courts, it is the duty of the latter to

give effect to its laws, just as it is the duty of citizens generally to obey them. However, such a situation,

1. Cf Ch's 3 and 4; See further B W M Dias: Jurisprudence 5th ed (1985) Ch's 16 and 4; D S K Ong: “Der Begriff der
ore bei Hans felsen” in Usterreichische Juristenzeitung 32 (1977) 169-172; R Stranzinger: "Jer Normbegriff bei
Bans Relser * in Archiv fur Rechts-und Sozialphilosophie 63 (1977) 399-412;

2. GSee J Bryce : Studies in History and Jurisprudence Oxford (1901) Ch 10; Cf D B Molteno:"The Rhodesian Crisis and
the Courts”™ in CILSA Vol 2, No 3 Nov (1969), at 418-9;

3. See Ong op cit at 170-1; See further J W Harris : "Khem and ¥hy Does the Grundmors Change 7" in C L J (1968)
103-133 at 117-8.

4, Cf Ch's 2 and 3. See further § A de Smith : “Comstitutional Lawyers in Revolutiomary Situations™ in Western Ont
L Rev Vol 7 {1868) 93-110; Cf B R Hahlo: "The Privy Council and the Centle Revolution™ in SALJ vol 86 (1969)
419-439.
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existing at a given point of historical time, may alter by reason of the impact of subsequent events. Thus, the new
governsent may, conceivably, lose the de facto authority it once exercised and be superseded, either by a
restoration of the former de jure government, or by a third type of government with a mew Grundnorm of its ow;. The
question has often been asked whether a restored former de jure govermment or a new revolutionary govermment is
entitled to penalize as treason, service and allegiance to the former effective established governaent. In regard to
the population gemerally, it would seem not?'hut it is suggested that the sitnation would be different mith the
actual perpetrators of the revolutionary uprising that has resulted in the establishment of a new de facto
government. Macdonald J A in his judgwent points out that a crucial distinction must be drawn between those persons
who set up a de facto govercment by revolution and persons who, taking no part in the revolution, obey the laws of
the de facto government in pursuance of the duty of allegiance owed to the statg. This Jatter distinction is an
extrenely important one because allegiance is due, not to a particalar governeent nor, in the case of a momarchy, to
an individual person, but, in truth, to the state as an entity. Consequently, the duty of obedience is to the

N
monarch or government actually administering the state pachinery for protecting the community and maintaining order.

The most that lies within the capacity of any court faced with an issue of fact, such as is involved here, is to

1. An example here would be the Russia of 1917, where the Russian Tsarist Goverzeent of Nicholas 11 was superseded
by the Republican Government of Alexander Korensky, which, in turn, was superseded in effective authority by the
Bolshevik Government of Lenin and Trotsky. Cf D B Molteno : "The Rhodesian Crisis and the Courts™ in CILSA Vol 2
No 3 Nov (1369) 404-447 at 419.

2. Such things have happened. This may be illustrated by the trials of some of the officers of the Commonwealth
regine after the Stuart restoration in 166¢. See Nacdomald J A ir his judgment at 391-2.

J. Rhodesian AD (Macdonald J A) at 391;

4. Cf Moltemo op cit at 421-2; see too Macdonald J A earlier in his Jjudgment at 378-384;
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decide, on the evidence available to it and such facts as are sufficiently notorious to warrant judicial notice,
what government, if any, is, at that point of time, in effective control of the administrative pachinery of the
staté. If, on such materials, it is possible, firmly to hold that there is such a government, the limits of
legitimate judicial decision would appear to have been reached to the exclusion of such hypotheses as to whether its
control of that machinery is *likely to continue” or whether it is *firaly establisheék. Bowever, if the facts
disclose infirmity in its establisheent or the unlikelihood of the continuance of control, such facts rould
certainly militate against a decision in favour of the effectiveness of its control. Thus, a beleaguered
revolutionary government, leading a hand-to-mouth existence behind a crusbling front, assailed by the forces of the
legitimate government, might well be held meither to be firmly established, nor likely to continue, “even though its
firing-squads were at the time the court was faced with the duty of decision busily engaged in the execution of all

3
who refuse to obey its orders”.

It is troe that the decision of such a court might ell be different in the case of the legitimate governsent caught
up in the same predicament by revolutionary menace. However, this would be because of a difference in onus of proof
resulting from the prima facie duty of obedience to a legitimate gevernnentf Thus, a court of law can decide an
issue of fact only on the facts available to it at the time of decision. If the facts disclose the existence of an

effective de facto government and do mot disclose any features of its situation justifying the inferemce that its

1. Cf Ch 4; B Relsen: Genmeral Theory of Law and State (1945) 118-8; Cf 5 Guest : “Three Judicial Doctrines of Total
Becognition of Bevolutionary Govermments* in AJ (1980) 1-48.

2. Guest op cit 22-8; See furiher Lord Reid's Jjudgeent in Carl Zeiss Stiftuns vs Rayper and Keeler Ltd at 574 et 5€qe

3. See D B Molteno : "The Rhodesian Crisis and the Courts” in CILSA Vol 2, Ko 3 Nov (1969) 404-447 at 422-3.

4. Ibid; See further J Bryce : Studies in Jurisprudence and History Oxford (1901) II Chapter 10.
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hold on power is of a tenuous or temporary character, that would, it is suggested, amount to as strong a case as
such a government can be expected to make in order to satisfy a court of ifs efficac; . [f that governzent and the
staEe it represents is being challenged by armed force or economic pressures or both, (as indeed was the case at
the tise of the UDI in Rhodesia) then the extent of the consequent menace to its independence must be decided on the
evidence available at the time as an element in the inquiry as to whether it is, in fact, in effective controi%
If a court should find a usurping government to be in effective control “for the time being", that, it is suggested,
is as much as any evidence can justify any court in holding. Thus, for the court to refuse to give effect to the
available evidence because the facts that it establishes may change later under the impact of events, not on present
evidence clearly forseeable, would amount to acting on speculation rather that on hard, concrete evidencé% If, on
the other hand, such evidence does mot prove the existence of an established governzent “for the time being”, then
the court must uphold the authority of the government de jure, although, it is important to mote that this does mot

necessarily mean that the court should refuse to give effect to all the "laws” of the revolutionary régine}*

It is arguable that immediately a de facto government replaces one de jure, allegiance is “forthrith" tramsferred

from the latter to the former. One distinguished legal theorist puts it thus: "Soversignty de facto, when it has

1. Cf DB Molteno : * The Rhodesian Crisis and the Courts® in CILSA Vol 2, No 3 Fov (1969) 404-447 at 422-3; See
too B W ¥ Dias: Jurisprudence 5th ed (1985) Ch's 16 and 4.

2. s to vhether the mere fact of challenge precludes inquiry into'ﬁhis issue of fact provided the authority of the
challenge is the legitimate government, see below. Cf A N Homore: "Reflections om Revolutions * in Irish Jurist
Yols 1-2, (1966-7) 268-78

3. See in this regard C Palley : “The Judicial Process : UDI and the Southerz Rhodesian Judiciary™ in MLR Vol 30
{1367) 263-287; Cf Moltemo op cit at 424.

§. See Ch 5; later this Ch where it is agrued some of the laws of the revolutionary regime are to be upheld on the
grounds of nmecessity. Cf § Guest : "Three Judicial Doctrimes of Total Recoznition of Revolutionary Governments"
in & (1380) 1-48.
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lasted for a certain time and shown itself stable, ripems into sovereignty de juré'. Yo put it differently, the
lapse of some period of time after the accession to power of a revolutionary government is inheremtly necessary in
order to demonstrate its efficacy. Unfortunately, no hard and fast rule can be laid down in regard to the crucial
probler of the length of such time. In the absence of such guidance needed in practice, it is suggesied that the
length of such time will vary according to the other circumstances pointing towards, or militating against its
efficacy, as the case may bg: One of these circumstances may lie in the common law, which could De a systen
providing for its own dissolution by unlawful nethodé% Beadle CJ accepts that revolutionary change in the Grundnorm
of a former legitimate order is capable of being effected by unlawful sethods, a principle that he subsequently

applied in the Ndhlovu decision, in which he fimally held that the revolutionary rgéile had acquired internal de

u
jure validity. But it is arguable that this is not so much a case of the legal systen providing for its own

. S
dissolution, but of recognising the political realities which any legal system must presuppose.

It is quite possible for a court to be presented with a situation in which the governpent de jure bas broken domn
and no longer exercises de facto authority, but no effective de facto governsent has yet established itself to

. - . . N, T .
replace it; no government "for the time being” would exist. Such a situatiom, it is suggested, would represent a

1. Quoted fromw J Bryce : Studies in History and Jurisprudence Oxford (1901) II Ch 10; See further R ¥ ¥ Dias:
"Legal Politics : Horms Behind the Grundmors™ in CLJ (1968) 233-259; J N Eekelaar:"Rhodesia : the Abdicabion of
Constitutionalise™ in MLE Vol 32 (1069) 18-34.

2. (f DB Nolteno : "The Rhodesian Crisis and the Courts” in CILSA Vol 2, No 3, Bov (1969) at 423-4; See further R
B Christie : “Practical Jurisprudence in Rhodesia " in CILSA Vol 2 (1969) 208-221.

3. Cf & ¥ Homore : “Reflections oz Revolutions® in Irish Jurist Vols 1-2, (1966-7) 268-78.

4. See later in the Chapter for an evaluation of this point in Ndhlovu. {Supra).

3. Cf Nolteno op cit at 423-4 ; Cf § Guest : “Three Judicial Doctrimes of Total Recognition of Bevolutiorary
Governments™ in AJ (1980) 1-48

6. Cf John Locke : "A State without a Goverment is a mystery in politics® in Two Treatises on Civil Government
(Everymans).
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state of anarchy or, at least, of great instability. In any case, such a situation obviously did not prevail in

t
Rhodesia at amy relevant time.

It is significant to note at this stage that the Chief Justice does differ from the other majority judges in regard
to the legal consequences of a finding common to all four, namely, that the Rhodesian Government was a government de
factg% The finding of Beadle CJ that notrithstanding that the Rhodesian Government was a de facto one, this does not
necessarily involve a duty of obedience to its laws, involves him in great difficulty in ascertaining a test of
validity of any such lars. Thus, the cases decided in the revolting American colonies upholding the law of the
insurrectionary Governpent after the Declaration of Indepenaence, provide no precedence, since the courts, even in
cases decided during the ¥ar of Independencé? held that the de facto character of the Goverzments concerned resulted
in de Jjure statqs, for reasons similar to those expounded in Madzimbamuto by Quemet JP and Macdonald JZT In similar
vein, it is suggested that the cases arising out of the American Civil Harsprovide the Chief Justice with no
precedent either, for, oo closer analysis, it seems they did not concern fully effective Governments that were

“likely to continue", as Beadle CJ held the Rhodesian de facto Government to be.

Another crucial problem for the purposes of the present inquiry is directly addressed and examined by the Chief

1. 1% is highly improbable that the Chief Justice ever thought of suck a situation prevailing in Bhodesia. Cf R §

Welsh: * The Constitutional Case ip Southern Rhodesia® in LQR Vol 83 (1967); § A de Smith: *Copstitutiopal

Lawyers in Bevolutionary Situations™ in Westerz Ont L Rev Vol 7 (1968) 93-110

2. If so, it is difficult to follow why this did not have the consequence of establishing its own basic nore,
either permanently, or temporarily accorded to events that bad not yet occurred amd hence could not be
determined by any court.

3. Yor example, the case of Bespublica vs Chapman (1781) 1 Dallas 53, cited in Madzimbamuto (supra) at 346.

L. Rhodesian AD (per Quenet and Macdonald JJA) at 346 et seq.

5. For example, Texas vs Hhite (1869) 7 Kall 700 cited in Nadzimbamuto at 347.
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Justice in his attempt to seek out a test of validit; which would fit the revolutionary situation prevailing in
Bhodesia. Here it is notable that be places great emphasis on the test propounded by the jurist R W X Diagf This
test, it is suggested, provides an ideal compromise solution to the practical difficulties encountered by the judges
in Rhodesia. In so doing, it both exposes and at the same time supplements the deficiemcies in Kelsen's
efficacy-validity thesis when applied in practical revolutionmary situationg. Dias here envisages a "lacuna” in
government i.e. when a revolutionary upheaval bas succeeded to the extent of overthrowing a legitimate government,
but has not yet established a government qualifying for recognition as a nmew government de jure. Here Dias says in

an important passage :

“there is no longer 2 Grundrorm, but the Courts have jurisdiction provisionally to contimue to recognize that ~
of the regime that has been overthromn, pending the ultimate emergence of a new legitimate government, or,

[
presumably, restoration of the old".
This principle, Beadle CJ applies thus :

“The present Governmert has effectively usurped all the governmental powers under the old Grundumorm, but has
not yet succeeded in setting up a new Grundnors in its place. As a result of this effective usurpation, it can
do anything vhich the Government it usurped could have dome, but until the present Government has reached the

-3
status of a de jure Government, it must govern in terms of the old Grundnors”

1. Rhodesian AD (per Beadle J) at 351.

2. B WX Dias: Jurisprudence and ed at 381; Cf J M Eekelaar: "Splitting the Grundnorm® in KLR (1967) 156-1T5 at
174-5; See further A ¥ Honore:“Reflections on Bevolutions® Irish Jurist vols 1-2 (1966-7) 268-278.

3. Cf Ch 4 where these shortcomings are examined. See further J W Harris: “Khen and Why does the Grundnorm Change?"
in CLJ (1968) 103-133;

{. Dias op cit Ch's 16 and 4; Eekelaar op cit at 174-5;
9. Bhodesian AD (Per Beadle J) at 351-2;
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The crucial question that arises here is : What is the old Grundnora? According to Beadle CJ, the Grundnora is the
fundamental law of the previous legitimate Government viz.the 1961 Constitutio;. This, it is suggested, is
questionable. Beadle CJ here seems to be reverting to his concept of the legal effect of that Comstitution as
dividing sovereignty between the UK and Rhodesian Governments. The more concrete application of the Dias primciple

be illustrates thus :

"The present Government has certainly usurped complete and effective control of the governzental powers
granted Rhodesia under the 1961 Constitution. The lingering doubt as to the ultimate success of the rgvolution
exists in the field where the UR exercises her residual powers of external sovereignty. To satisfy the
conditions of a fully de jure government, the present Government musi successfully sever those remaining ties.
In the meantime, therefore, although the present Government pas usurped all the government powers granted to
its predecessor, until it has finally succeeded ir severing all ties with the UK, it canmot have greater power

A
that its predecessor possesses”.

It would seem that what was preventing the Chief Justice from holding that the Rhodesian Government had achieved
internal de jure status was not the efficacy of its comtrol of the internal adeinistration, but its failure to

assert full constitotional independence from Britair, which, in turn, depended or its usurpation of Britain's

1. See Ch's 2 and 3, where the equation of Grundnore = Comstitution is criticized frow another angle. It is
suggested that the Chief Justice was mistaken, at least, in Kelsenian terms, in treating Grundnorw and
Constitution as synonymous. According to Kelsen, the Grundnore is not the copstitution, but, rather, the
presupposition demanded by legal theory that a particular constitution ought to be obeyed. Cf R W ¥ Dias
Jurisprudence Sth ed (1985) Ch's 16 and 4; See too T C Hopton: "Grundnors and Constitution: The Lezitimacy of
Politics™ in NcGill L J Vol 24 (1878) 72-91, who argues along the same limes.

2. Bhodesian AD (per Beadle CJ) at 351-2; But Cf D B Molteno: "The Rhodesian Crisis and the Courts” in CILSA Vol 2,
Ro 3 Hov (1969) 404-47, at 424-5. This would seew to be correct if by “severing” is meant that the UK
Governseni has failed or abandomed all hope of restoring itself as the legitimate de Jjure Goverament i.e. ihe
revolutionary Government, is the only effective Government in the territory and is likely to continue as such.
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“residual povers of external sovereigaty™. This, in itself, would have little to do with the question of the
ultimate success or efficacy of economic samctions adopted by Britain to reassert its control over Rhodesia. For
such sanctions, if successful, would have the effect of destroying the efficacy of the Govermment's general
administrative control, including internal comtrol. It was, inm fact, at the latter that such samctions were
principally aised, since the most important usurpation involved inm the UDI was at the expense of the rights of the
Rhodesian people themselves in regard to whom (or, rather, over the unenfranchised majority of whom) Britain claimed

1
a contiruing fiduciary responsibility.

It is of course true that on the view later taken by the Privy Council on appeal in this case, this matter would
directly involve that of Rhodesian independence from Britain, since, according to the Privy Council, the sovereignty
of the British Parliament remained in law intact. As a result, British parliamentary intervention provided a

residual safeguard in the event of repudiation by the Rhodesian authorities of the entrencheents of rights in the

1961 Constitution. It-was precisely the application of this safeguard that the 1965 UK legislation was intended to
represent. But, this sas seemingly mot the Chief Justice’s view of the legal positioéﬁ According to Beadle CJ, the
convention against such legislation was effective in law, including, apparently, the law administered by the
Bhodesian Courts resulting in a division of sovereignty, all internal and much external sovereignty being vested in

3
the Rhodesian Government and a residue of external sovereignty remaining vested in the British Parliament. That

1. See D B Nolteno: "The Rhodesian Crisis and the Courts™ in CILSA Vol 2, No 3 {1989) 404-47 at 425-6; See further,
R § Christie : "Practical Jurisprudence in Rhodesia® in CILSA Vol 2 (1369) 3-23; T C Hopton: " The Crundpors ard
Constitution: The Legitimacy of Politics™ inm MeGill L J Vol 24, (1878) 72-81, B ¥ Welsh: “The Constitutional
(ase in Southern Rhodesia® in LQR Vol 83 (1967} 64-88; J ¥ Eekelaar: “Rhodesia: the Abdication of
Constitutionalise” in NLR Vol 32 (1969) 19-34; H R Hablo :"the Privy Council and the Gentle Revolution™ in SALJ
Yol 86 (1969) 419-439;

2. Cf Molteno op cit at 425-8; Welsh op cit at 74-84;
3. Ibid 426
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residue, however, was extremely limited in scope, comprising, as it did, the formal or mon-comtroversial provisions
of the 1961 Constitution whick, under § III, the Queen might amend by Order in Council on the advice of her UK
Ninisters. These provisions were those relating to the office of Governor and to his foreal powers and dutie;, to
his assent to Bills or the withholding thereof% to the royal power of disallowance of Bills, imconsistent with royal
international obligations on the rights of holders of Rhodesian stock issued on the London |arke€{ o the
‘prerogative of lercy?'the composition of the Legislature as consisting of the Queen and the Legislative Assemhly?
the definition and exercise of the executive power as being vested in the Queen and exercisable by her in person or

b
by the Governor on ber behalf.

The Rhodesia Act 1 of 1966 purported to ratify and confirs the 1965 Constitution as proclaimed on 11 Hov 1965 and as ™
embodied in the Schedule to the Act. That Constitutioﬂ’purported to declare the 1961 Constitution of no force and
effect and to repeal and revoke the same. That, then, was the end, so far as the Rhodesian Government was concerned,
of any residual powers of external sovereignty over Rhodesia exercisable by the Government of the UL Though the
1965 Constitution declared‘the executive Government to be vested in the Queen, this, it seess, was nc more
inconsistent with Rhodesian independence than similar provisions in, say, the contemporary Constitutions of Canada,
Bustralia or in the SA Act, after the Statute of Westminster 1931. Furthermore, suck executive pover is declared to

be exercisable either by Ber Majesty, acting on the advice of her Rhodesian Minister, or by the “officer

1. 1861 Constitution ss 1,2,3,5. See further : B S Welsh : "The Comstitutional Case in Southern Rhodesia™ LQR Vol
83 (1967) 64-88;

2. Ibid 529
3. Ibid § 32
4. Ibid S 48
5. Ibid § 6

6. 1Ibid § 42
1. Sec?

8. Sec 128
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adwinistering the Government™, a mew office established under § 3 to replace the Governor who was to be appointed by
the Rhodesian Executive Council, either, as Ministers advising the Queen if she will accept such advice or, if not,
by the Executive Council mero motu. Moreover, the Legislature is defined by 5 12 as consisting of the officer
administering the Government as the representative of His Najesty under Parliament. That Legislature is endowed by §
26 with sovereign legislative pomers. Thus, there appears to be nothing in the 1965 Constitution reserving to that
‘Government the very limited power of disallowance embodied in § 32 of the 1961 Comstitution. It is clear that there
is nothing in the 1965 Constitution corresponding to § III of the 1961 Constitutio;. Furthermore, the legislative
powers that the former confers are clearly inconsistent with any such reservations in favour of the UK Government as

2
one enbodied ie that Section.

Furthersore, in the period of tic years since the UDI and the decision of ihe Bppellate Division in Madzimbamuto,
there has been no question of the Government machinery (set up for the powers conferred by the 1965 Constitution)
baving remained on paper only, as in the case of the UK Act and Order in Council of 1965, which purported to
supersede the 1861 Co;;titution. 0o the contrary, ever since the UDI, Bhodesia was administered under the auspices
of ar officer administering the Government, advised by the Rhodesian ¥inisters, in direct opposition to the Queen
advised by UK Ministers. Legislation again was enacted by a Legislature consisting of an officer administering the

Government and a "Parliament” both the former functionary and the latter entity being unknown to the law of the UK.

1. See R § Welsh: "The Comstitutiomal Case in Southern Rhodesia™ LQR Vol 83 (1967) §4- 88, B R Hablo: "The Privy
Council and the Gentle Revolution® im SALJ Vol 86, (1969) 419 et seq; D B Moltero: "The Rhodesian Cricis and the
Lourts™ in CILSA Vol 2, No 3 (1969) 404-447 at 427 8; R B Christie: "Practical Jurisprudence in Rhodesia® in
CILSH Tol 2 (1969) 206- 221; 6 ¥ Barrie: "Rhodesian UDI - An Unruly Horse™ in CILSA (1968) 110-120; S A de
Smith: “Constitutional Lawyers in Revolutiomary Situations™ in Western Ont L Bev Vol 7 {1968) 93-110.

2. (f Molteno op cit at 427-8;
3. Ibid; Cf B W M Dias: “Legal Politics: Norms Behind the Grundnora” in CLJ (1968) 233-259;
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Furthermore, both for executive and legislative purposes, the Rhodesian Government entirely ignored the Governor
appointed by the Queen advised by ber UK Ministers under the 1961 Constitutior and relied entirely for formal
purposes on the officer administering the Government appointed by the Executive Council under the 1965 Constitutio;.
In addition, it should be noted that at the time of the judgment in Madzimbamuto's case , not only had the Rhodesian

Government for two years ignored the Orders in Council of the OE Government imposing and regulating economic

© sanctions, but it bad successfully defied the same ip the semse of paintaining its own administrative effectiveness

and stability in the face of theg'.

From the foregoing details it should be clear that the efficacy of the Bhodesian Government after the UDI over its
territory could hardly be impugned. In fact, it could hardly have taker more effective and decisive steps to
corvincingly demonstrate its successful usurpation of such residual external sovereigniy as the Chief Justice

himself had already held still to reside in the UK Government under the 1961 Constitutioéi

The difference of opinion between the judges of the Rhodesian Appellate Division ras, certainly in so far as the
paiority judges were concerned, rather unfortunate. This can be seer in their decisions with regard to the critical
question of the efficacy of the Rhodesian Goverament. A1l of them who were in the majority viz. Beadle {J, Jarvis

kJ4, Nacdonald Jk and Quenet JP agreed on the necessity of efficacy as a criterion of legality {validity), but where

1. Cf B H Christie: "Practical Jurisprudence in Rhodesia” in CILSA Vol 1 (1968) 390-407; D B Molteno: “The
Rhodesian (risis and the Courts™ in CILSA VoI 2, No 3 (1969) 404-447 at 428-9; § R Hahle: *The Privy Council
and the Gentle Revolution™ in SALJ Vol 86 (1969) 419-439;

2. BSee Holteno op cit ai 426-T; J W Harris: "When and Khy Does the Grusdnorm Chanze?" in CLJ (1968) 103-133; 1 ¥
Bckelaar :"Splitting the Grundoors™ in MLR (1967) 156-175; § Guest : * Three Judicial Doctrines of Total
Recognition of Revolutionary Govermments® in AJ (1980) 1-48;

3. (f Molteno op cit at 427; But see T C Hopton : *Grundnors and Comstitution: The Legitimacy of Politics” in
NeGill L J Vol 24 (1878) 72-81;
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they differed was in the degree of effectiveness which was necessary before internal de jure validity could properly
be conferred upon the revolutionary Government. It is bere where the de facto \ de Jjure distinction plays a pivotel
role, for therein lies the essential difference in emphasis. While Beadle (J and Jarvis AJA believe that a de facto
governpent can only be accorded internal de jure validity once it has become firsly and effectively established over
a reasonable length of time, Macdonald JA and Quenet JP believe that a de facto government is a de jure government
for the purposes of sunicipal law. Since they held the de facto \ de jure distinction to be relevant only to
international law, they regard a de facto government in sunicipal law as ipso jure conferring internal de jure
validityﬁ
Bearing these differences in mind, the case went on further appeal without any ratio decidendi of the Rhodesian
Court on this issué% It is important to mote that the Privy Counci? denies the existence of the distinction between
a de facto and a de jure government, holding such categories to be “conceptions of international law ... quite
inappropriate in dealing with }he legal position of a usurper within the territory of which he acquired control:t
However, the Board does uphold the soundness of the general principle that & government that has effectively usurped

pover is entitled to recognition by the courts as the lanful government once it bas been decided, that is, that the

.5 . , e .
usurpation is, in truth, effective. For, having contrasted the practice as to recognition of a new foreign

1. Fieldsend AJA’s minority judgment, bowever, is substantially different from that of the four majority Jjudges
(supra) since he held that there was in Rhodesia neither a de jure nmor a de facto Government.

2. See Fellmer vs Minister of the Interior 1954 {4) SA 523 (AD)

3. For a rather trenchant criticiss of the Privy Council decision, see § R Hahlo:"The Privy Council and the Gentie
Revolution” in SALJ Vol 86 (1968) 419-438.

4. Privy Council (per Lord Reid) at 573.

5. Gee further B H Christie : "Practical Jurisprudence in Rhodesia®in CILSA Vol 1 (1968) 390-407; "Practical
Jurisprudence in Bhodesia® (contd) in CILSA Vol 2 (1969) 3-23;

4
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'
government, either as such de Jjure or de facto, Lord Beid, (for the sajority) continues thus:

"But the position is quite different where a Court sitting in a particular territory has to determine the
status of a new regime which has usurped power and acquired control of that territory. It must decide. And it
is not possible to decide that there are tmo lawful Governments at the same time in which each is seeking to

1
prevail over the other”.

Lord Reid goes on to make the following crucial point which is also in substantial agreement with that of the

majority judges in the Rhodesian ippellate Division:

"It is an historical fact that in many countries there are new regimes which are universally recognized as
lavful but which derive their origins from revolutions or coups d’etat. The law must take account of that fact

_ 3
so there say be a question hor or at what stage the regime became lawful”.

The Board, then, seems to have been in agreement with the general principle accepted by the Rhodesian Appellate
Division, namely, that a revolutionary change in the basic norm of a legal order results in the replacesent of the
old, now ineffective order by the new order, the principle of legitimacy being restricted by the principle of
effectiveness. However, it is suggested that in its application of this general principle to the facts of the
Rhodesian situation, the Board’s opinion is sarred by anbiguitie;f This is borne out by the difficulties experienced

3
by the Rhodesian Appeal Court in the Hdhlovu case in interpreting important aspects of it. Although the Board does

. The majority consisted of : Lord Reid, Lord Morris of Borth-y-Guest, Lord Pearson and Lord Wilberforce. The sole
dissentient in the case was Lord Pearce.

2. This, it is suggested, is quite correct, as there can be but one effective government over one giver territory
at any given time; Cf § R Hahlo: “The Privy Council and the Gentle Revolution” in SALJ Vol 86 (1969) 419-438,

3. Privy Council {per Lord Reid) at 574-5.

4. BSee Hahlo op cit 430-9; Cf Nolteno :"The Rhodesian Crisis and the Courts® in CILSA Yol 2, No 3, Nov (1969)
404-447 at 429-30.

5. Bee later this Chapter where the Ndhlovu decision is examined.
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cite the Pakistani and Ugandan revolution cases with general approval, it proceeds to distinguish them in the

following teres :

"It would be very different if there had still been two rivals contending for pomer. If the legitimate
Government had been driven out, but was trying to regain control, it would be impossible to hold that the
usurper ¥ho is in control is the lawful ruler, because that would mean that by striving to assert its lawful
right, the ousted legitimate government mas opposing the lawful ruler. In their Lordship’'s judgment, that is
the present position in Southern Rhodesia!.
On the face of it, it would appear that the above represents a ruling of law to the effect that where a legitinate
governeent is overthrown and replaced, however firely in control, by a usurper, so long as the former makes
attempts, however unpromising of success, to regain its position, such attempts have the legal effect of preventing
the government in de facto contrel frop achieving the status of internal de jure legitilac;% This,it is suggested,
is a highly untenable viem. For one thing, such a ruling would obviously make 2 serious inroad into the principle of
the primacy of effectiveness over legitinac;% 2 principle which, moreover, the Board appears o accept. The Board
adds thus: “The British Government, acting for the lawful sovereign, is taking steps to regain control and it is

l'
impossible to predict with certainty whether or not it will succeed”.

$
Beadle CJ in Hdblovu's case reads this sentence as precluding an intention on the part of the Board to give a legal

ruling as just suggested. He says in the following notable passage :

‘This, however, camnot be the meaning because if the passage is taken in its context, it is clear that the

“efficacy of change” is the determining factor, and the test which the Board itself applied was mhether it

1. Lord Reid, Privy Council at 574-5

2. Cf B S Welsh:"The Constitutional Case in Southern Rhodesia*in LQR Vol 83 (1967) 64-88; H B Hahlo:"The Privy
Council and the Gentle Revolution® in SALJ Vol 86 (1969) 419-439; 5 & de Smith : "Constitutional Lawsers in
Revolutionary Situations™ in Western Ont L Rev Vol 7 (1968) 93-110; § Guest : "Three Judicial Doctrimes of

Total Recognition of Revolutionary Governments” AJ (1980) 1-48;

3. Cf D B Molteno : "The Rhodesian Crisis and the Courts” ip CILSA Vol 2, No 3 (1969) at 429-30;

4. Privy Council (per Lord Reid) at 574-5;

5. R vs Bdhlovy (supra)
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could predict vith certainty whether the British Governaent would succeed in regaining control. The mere fact
that the old de jure Government is trying to regain control camnot be the determining factor in deciding
vhether it is possible to predict with certainty shether it will succeed in regaining such control, If this
were 50, the certainty or uncertainty of its ultimate success would be an irrelevant consideration. The
certainty with which any such prediction can be wade must always be a pure question of fact depending on the

'
circumstances existing at the time when the prediction is made .

The passage quoted above, involving the Privy Council, commences with the words: “It would be very different if

2,
there had still been two rivals ..." ete, this is followed by a citation, with apparent approval, of Dosso’s case,

3
as to the test being “the efficacy of the change® and the Matovu case in lganda, to the effect that there it was

held that the revolutionary Government “had mo rival®. On this ground, it has been suggested that the words - "It

would be very different” - appear to mean that the test of efficacy has no application where a revolutionary

government has a “rival” in the form of the legitimate government. ¥oreover, while it is true that the possibility

of certain prediction as to the success of attempts at restoration of the legitimate government would sees to be

irrelevant (if the mere fact that such attempts are made is decisive), if the Privy Council intenmded to lay domr

such possibility of certain prediction by the court as the test, the question arises, why,if the legitimate

L

2.
3

This approach, it is suggested, is to be preferred over the Privy Counmcil decision. It is significant that
Quenet JP in Ndhlove's case (at 540-2) similarly interprets the passage in question. Although Beadle CJ's vies
in Ndhlove seems clearly correct, it is difficult to see that this was in fact the view of the Privy Council
too; (f [ B Kolteno : "The Rhodesian Crisis and the Courts” in CILSA Vol 2, Ko 3 {1969) 440-7; see too B B
Hahlo:"The Privy Council and the Gentle Revolution” in SALJ Vol 8§ (1969) 419-439;

Cf Supra Ch 5 for elaboration.
ibid
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governlent is “trying to regain control® is it impossible to hold that the usurper, who is in control, is the lawful
ruler’ For, if it is possible to predict rith certainty the failure of the attempts on the part of the former, it

sust also be possible to hold that the usurper has become the lawful ruler

Again, if the test laid down is, as suggested above, “the efficacy of the change” the question arises, wmhat is the
relevance of the fact that its application would mean that by striviag to assert its lawful right, the ousted
legitinate government was opposing the lawful ruler! If the prediction in question is in favour of the usurper, this
would be a necessary consequence of the application of the test. Yet, the vier of the Board appears to have been
that such a consequence precludes it frox upholding the achievement of internal legitimacy by a revolutioary
governnen%i The Board also does mot approach the question of the prospects of the British Government in its attempts
to regain control in a mamner in which one would expect it to deal with the factual issue of judging effectiveness.
There is not any reference to, or analysis of the evidence, as disclosed by the affidavits filed by the parties, nor
any reference to facts judicially notice&% In this respect, the opinion of the Privy Council stands in shrill
contrast to that of the Court a quo, as well as to the Court's Judgeent in Ndhlovu's case. There is, in fact,

. L . L
nothing but the bare assertion of the 1Epossibility of prediction.

On the foregoing basis, it is arguable that the view of the Board on this pivotal question is along these lines :

1. See B W M Dias :"Lecal Politics : Norms Behind the Crundnors” in CLJ (1968) 233-259; F K BFOOkLIEId "The_
Courts, Relsen and The Rhodesiar Revolution” in U Tor L J 19 {1969) 327-352; R S Welsh :
Judlclary in a Coup d'état™ SALJ (1970) 168-182; Of H R Hahlo: "The Privy Council and the Gentle Revolutior” in
SALJ Vol 86 (1969) 415-439; D B Noltemo : "The Rhodesian Crisis and the Courts™ in CILSA Vol 2, Bo 3, Bov
(1968) 404-47, at 429-30;

. Cf B WY Dias : Jurisprudence 5tk ed (1985) Ch's 16 and 4; Hahlo op cit at 430-9; Molteno op cit 428-430.

3. R 5 Welsh : "The Comstitutional Case in Southern Rhodesia * in LQR Vol 83 (1967) 64-88; Cf Kolteno op cit 429-30;

§. Ibid.
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Where a legitimate government is decisively overthrown and replaced by a revolutionary successor, the test of the
achievement by the latter of a status of legitinacy is the "efficacy of the change”. Where, however, the contest for
power is still proceeding, whatever may be the probabilities of the outcome at any particular stage, it is
inherently impossible for a court to be certain of the ultimate outcome because that depends, to a greater or lesser
degree, on events ;hat have not yet occurred and therefore canmot be investigated on evidence, but only by the
inadmissible means of prophecy. While, therefore, the test of the achievement of legitinacy by a revolutionary
regire remains that of efficacy, it is impossible for a court to apply that test so long as its status is still
being challenged by the legitimate_governmen;. It bas been suggested that it is only on this basis that it is

2
possible to resolve what otherwise are inherent contradictions in the opinion of the Board.

Bomever, such an interpretation can be objected to on the grourd that, seen in this way, a fallen legitimate
government could indefinitely postpone the achievement of legitinacy by its effective successor by paintaining
token challenges to its authority. But, even if it were to arise, it does not necessarily follow that it would have
the legal effect envisaged. Whether or mot serious attezpts by the legitimate rEgime to regain its authority were
still ip progress would be a question of fact and it is not apprehended that mere gestures would be accounied as
such. Substance, not form, would be what a court would have regard to in deciding such a questio&f Noreover, it
could alsc be objected that if the court’s jurisdiction to decide this issue depended on cessation of challenge by

the legitizate governaent, there would be nothing relevant left to decide. This would account for the fact that,

1. Cf R WM Dias : “Lezal Politics : Norms Bebind the Grundnora” in CLJ (1968) 233-259; See further R § Welsth :
“The Constitutional Case in Southern Rhodesia” in LGR Vol 83 (1967) 64-88; S A de Smith : "Constitutional
Laryers in Revolutionary Situations” in Kestern Ont L Rev Vol 7 (1368) 93-110; D B Molteno : "The Rhodesian
Crisis and the Courts™ in CILSA Vol 2, No 3 {1969) 404-47, at 431-2.

2. Cf Molteno op cit at 431-2;

3. Ibid; Cf C Palley : “The Judicial Process : UDI and the Southern Rhodesian Judiciary” in MLR Vol 30 (1967)
263-287;
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frequent in history as revolutions have been, judicial precedents of decisions on their legal effect are
comparatively rare. However, this objection does mot necessarily follow in all cases, for the efficacy of a
revolutionary regime does not depend only on the absence of challenge from its legitimate predecessor, but also on

1
its success in securing the loyalty and promoting the unity of the community which it is atteepting to govern.

Thus,it is the decision as interpreted by the Appeal Court in Ndhlovu's case which must be regarded as
authoritatively stating Rhodesian law, since both Beadle C;-and Quenet JPspurport to apply the lar as laid down by
the Privy Council to the facts, as they find them to be. This constitules a majority of the Court, since only one
other judge (Nacdonald JA) sat whose reasons are of a pature pot requiring ac application of the Privy Couneil

&
5udglen€f According to Beadle CJ? the Court had already in Dhlamini vs Carter beld that it mo longer sat as the

Court establi§hed by the 1361 Constitution, from which the Privy Council derived its jurisdiction to hear and decide
Rhodesian appeals. That Constitution was mo longer in force, because, as mentioned above, the Grundnora validating
it bhad become ineffective. On this ground, the Privy Council was no longer the Court of final appeal from Rhodesia
and, therefore, its decisions were no longer binding on Rhodesian Courts. The Privy Council judgment, then, had made
it impossible for the Rhodesian judges to retain office under the 1961 Constitution, since, or this basis, they
could not avoid recognising official appointeents, acts etc of illegal origin. Hence, the only basis upor which

judges could retain office and exercise a function essential to the existence of civilized society was to recognize

1. Cf J W Barris : “When and Why Does the Grundnors Chapee ? " in CLJ (1968) 103-133; R W ¥ Dias : Jurisrrudence
Sth ed (1985) Ch's 16 and 4;

2. Rhodesian Appeal Court (per Beadle CJ) at 52§
3. Rhodesian Appeal Court (per Quénet JP) at 538
4. Rhodesian Appeal Court {per Beadle J) at 526-T;
5. Ibid

6. Dhlamini vs Carter K 0 1968 (2) SA 464 (RAD).
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the revolutionary 1965 Constitution.

Kelsenise in Rhodesia : A critique

In the light of the foregoing exapination, it is essential to draw out the implications of the seminal Madzimbamuto
Judgment within the ambit of Kelsen's theory of revolutions and his efficacy-validity thesis. This case, it is
suggested, has revealed some significant shortconings in Kelsen's theory of revolutions. In one place, he (Relsen)
says that the Grundnora imparts legality, as long as the "total" legal order “is effectiv;“. It is suggested,
however, that this is mot borme out by the revolutionary situation prevailing in Rhodesia. The Nadzimbamuto case
shows clearly, that although the Smith regine was “totally effective” in Kelsenian terms, it was not lavful on the
ground that only some of its decrees were treated by the Court as "laws™ in the interests of preserving and
maintaining law and order. Bence, the invocation of the necessity principle, raised in a previous Chapter. On the
other hand, the old order was “totally ineffective”, yet it possessed an important controlling influenc%. In sirict
Eelsenian terms, the loss of efficacy of the total legal order means that it loses its validity toe, yet the old
order, while totally imeffective, did not correspondingly lose its validity since it still possessed an important

controlling influence,

It is suggested that the Madzimbameto case alsc exposes the vagueness of the phrase “total legal order” employed by
" 3
Kelsen. This is borne out by Fieldsend AJA's reasoning that an order is mot totally effective so long as the

judiciary is not prepared to accept it. If this minority view of Fieldsend AJA be accepted, then it is certainly-not

L. See H Kelsen: Gemeral Theory of Law and State (1845) at 119; Cf J K Harris : “Rhen and Why Does the Grundnorgy
change? " in CLJ (1968 103-133; See further B ¥ N Dias : "Legal Politics : Norms Behind the Grumdmsorn® in CLJ
{1968) 233-259; § A de Smith : “Constitutional Lawyers in Revolutionary Situatiops * in Western Ont I Rev Yol 7
(1968) 93-110; R ¥ M Dias : Jurisprudence 5th ed (1985) Ch's 16 and 4.

2. Cf Dias op cit at 253-4 ; Cf § Guest i "Three Judicial Doctrines of Total Recognition of Revolutionary
Governeents™ in AJ (1980) 1-48;

3. Rhodesian AD (per Fieldsend AJA) at 321 et seq; Cf Dias op cit 253-4; F M Brookfield :"Eelsen. the Courts angd
the Rhodesian Revolution® in U %or L J 19 (1969) 327-352;
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possible to explain the recognition of any decrees of the revolutionary rggile on Kelsenian principles. This would
probably account for the Court’s invocation of the necessity doctrine to illustrate the illogicality of Relsen's

)
thesis.

Kider criticise concerns Kelsen's claim that his theory is a "general theory of law and state". However, it is
.arguable that this theory camnot be a general ome, as it is not applicable to the “emergence of dependent
territoriege (as opposed to sovereign independent states). The best way out of this dilemma, it seems, is to say
that effectiveness is only ome factor which, in time, accords legality to a Grundnors, while the legality
(lasfulness) of any particular measure during a revolution is not necessarily dependent on a Grundnork. This shows,
as one writer puts it, that "in settled conditions, the theory teaches nothing new, in revolutionary conditions,
when appeal to it is most likely, it is not wholly trug'. This is intimately connected with another significant
point viz the identification of “lams”. In normal conditions, propositions have the quality of "lars™ when filtered
through some medius acknowledged by courts as capable of impressing ther with that stamp. Such medium is the
Grundeore or some subordinate medium derived from it. When there is, as yet, no accepted Grundnorm, as in the midst
of a revolution (in mediis rebus), the courts may nonetheless accept as “lams” propositions identified with
reference to whatever criterion they choose. This, it is suggested, is what happened in Hadzilhanut;f for it
presented the only realistic way of overcoming this glaring shortcoming of the Kelsen thesis. Since the destruction

of the Grundnora of the old legal order need not be done contemporaneously with the positing of a new

1. Cf R WM Dias : Jurisprudence 5th ed (1985) 104-10; See too sae author ‘Legal Politics : Norms Behind the
Grundnore” in CLJ (1968) 233-259 ; S Guest : "Three Judicial Doctrines of Tetal Recoznition of Eevolutionary
Governsents” in AJ (1980) 1-48; D B Molteno: "The Rhodesian Crisis and the Courts” in CILSA Vol 2, Ko J Nov
{1869) 404-447

2. Sed Contra ¥ Ebenstein : The Pure Theory of Law; Univ of Wisconsin Press, Nadison (1945) ; Cf W Ebenstein : “The
Pure Theory of Lar: Demythologizing Legal Thousht* in Calif [ Bev Berkeley (1971) 640-658

3. Dias op cit at 253-4;

{. Bhodesian AD (per Beadle CJ) at 351; (per Jarvis AJA) at 421
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Grundnors, the theory admits of the possibility of there being a hiatus in the legal system. As a result, it would
seer that the majority judges in Madzimbamuto had no alternative but to adopt the compromise solution mentioned

above.

2
It is crucial, therefore, that "laws" and the lawfulness or legality of their origin be distinguished. This
"splitting of the Grundmors”™ is clearly anathema to strict Kelsenism, (which postulates only ome Grundnora,
uncontradicted and supreme for each legal order) yet it was the only feasible and realistic way in which the

najority judges in Madzimbamuto could conceivably deal with the practical difficulties confronting thea.

b further criticise concerns the fact that Kelsen fails to define his efficacy concept sufficiently precisely and
thus fails to give judges the necessary practical guidance which they require in revolutionary situations. This can
be seen especially in the large-scale uncertainty surrounding its qualifying terms viz. by and large”, “total” or °
“on the uhole?. This, it is suggested, must have played a significant role in accounting for the confusing judgments
in Madzimbamuto. Thus, four of the Bhodesian Judges were able to say that the Smith regime was effective but
unlawful,'.l twe, that it was both effective and lawful 5and one that it was not yet wholly effectivel? Noreover, the

B
Privy Council beld that it was unlawful, regardless of effectiveness.

Another source of uncertainty concerns Beadle ¢ J’s statement that sanctions imposed by Great Britain would not of

themselves be effective in bringing down the regise which, presusably, made it possible for the Chief Justice to

1. Cf B W ¥ Dias : Jurisprudence 5th ed (1985) Ch's 16 and 4; And the same auther in "Legal Politics : Borms Behind
The Grundnors™ in CLJ (1968) 233-259; Cf J W Harris : " When and Wby Does the Grundnorm Change?” in CLJ (1968)
103-133; See further § Guest : "Three Judicial Doctrires of Total Recognition of Revolutionary Governments® in
AT (1880) 1-48;

2. Cf Dias op cit at 253-4

3. Cf Ch’s 2 ; 3 and especially Ch 4 where these difficulties are highlighted; Cf Harris op cit 120-30;
4. In the 6D - Leris and Goldin JJ, in the AD, Beadle CJ and Jarvis AJA;

5. in the AD - Macdonald JA and Quenet JP;

6. in the AD - Fieldsend AJ4;

T. Carl leiss, (per Lord Reid) at 574-5.

—_—



206

* hold that the regime is likely to continue‘(as be did in Ndhlovu's case in 1968). This should be contrasted with his
statesent in Madzimbamuto, (seven months earlier) that the regine merely “seemed” likely to continue. Here, it is
arguable that the distinction between "is* and "seems" likely to continue, for all its superficial objectivity, is
essentially suhjectivg: This would appear to be borne out by the samctions situation, which had not altered to any
ncasurable extent during the seven months between the Appellate Division's decision in Madzimbamuto in January 1968
and the decision in Ndhlovu in September 1968. Thus, it has been suggested by some that so to treat the failure of
sanctions as decisive by the time of Ndblowu, could only have pointed to a subjective, extra-legal decision that the
tise was now ripe for acknowledging the legality of the rEgimé? It seems clear, then, that effectiveness is only
what the judges choose to regard as such, which places comsiderable power in their hand;f However, it cannot be
stressed too often that while effectiveness stricto semsu (i.e. within the practical context of a revolutionary
situation) is inadequate, it remains the dominant criterion of legality, though mot the only ome. This, it is
suggested, would explain why the judges in the revolution cases {corsidered in this study), while recoguizing the
importance of the efficacy principle, adopted alternative principles (viz.necessity, social justice, will of the

pecple, implied mandate etc) in order to adapt Kelsenist theory to the practical difficulties with which they were

confronted.

1. Rhodesian Appeal Court (per Beadle CJ) at 351-2; Cf The Times 14 Sept 1968; See further B R Hahlo : “The Privy
Council and the Gentle Revolution® in SALJ Vol 86, (1969) 413-439; see further S Guest : “Three Judicia]
Doctrines of Total Recognition of Revolutionary Governments” in AJ (1980) 1 - 48; L § Leigh : "Rhodesia after
UDI: Some Aspects of a Peaceful Rebellion® in Public Law (1966) 14B-160;

2. See B W ¥ Dias : “Legal Politics : Norms Behind the Grandpory” in CLJ (1968) 233-259 at 254-5; Cf C Palley : ©
The Judicial Process : UDI and the Southern Rhodesian Judiciary™ MLR Vol 30 {1967) 263-287;

3. Cf Dias op cit at 254-5;

4. Cf J W Barris: * When and Why Does the Grundmors Change?” in CLJ (1968) 103-133; see further : A X HonorE:
“Reflections on Revolutions® in Irish Jurist Vols 1-2, (1966-7) 268-278.
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Bt this stage, it is essential to examine two further principles supplementary to efficacy, which serve to further
underscore its inadequacy in practical revolutionary situations viz morality and justic;. These two critical
principles are especially relevant to the Rhodesian socio-political set-up at the time of the UDI, which sav a
Rinority exercising power over a disenfranchised najority. (much like the principles "social justice” and “sill of
the people” were relevant to the Pakistani socio-political sitwation in Jilanfﬁ. This will emerge shortly. But first
a conceptual understanding is called for. Bere the tize-lag between the coming into power of the regire and

recognition of its lawfulness should be borne in mind.

Rules and legal phenomena do nmot exist only for the instant; they endure, be it for short or indefinite periods. The
concept of enduring laws is more in accordance with experience than that of imstantameous laws just as enduring
buzan beings are more “"real” that instantaneous onmes. The concept of any phenonenon as a continuing thing must
pecessarily include the factors essential to continuity as an integral part of it. These would include, inter alia,
the factors, but for which it would have come into being and continue to be as well as those involved in its
function and functioning. With reference to any rule, the ideals which inspired it, the values which developed it
and the practicalities which affect its working are all part of the living rulg. Fror this way of looking at
matters, ome is able to perceive two “frames of thought™ that is, the "present time-frame" and the "enduring
tine-frameff When one thinks in terms of the former, as one does, for example, when identifying some rule as "law"
for immediate purposes, the factors involved in its endurance are superfluous. However, when ome has to think in

teres of endurance, as one does, for example, when “doing justice” according to that rule, pany aspects of "doing

1. BSee the ensuing pages of this Chapter for elaboration. See further B ¥ ¥ Dias : “Legal Politics : Nores Behind

the Grundnorg” in CLJ (1968) 233-59;

2. See Ch 5, especially Jilani’s case, where this is highlighted.

3. Dias op cit 255-6.
4. Ibid
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\
Justice™ will be overlooked as long as one remains unaware of all that thought in the “enduring time-frame" implies.
It is suggested, that with the above conceptual approach in mind, ome can more readily understand the epployment of

supplementary principles as criteria of legality in the Rhodesian context.

Along the lines of the foregoing reasoning, it is suggested that the Grundnorm is ap enduring phenosenon and it must
be appreciated that mot only effectiveness, but also conformity to worality and justice are among the very springs
of its continued lifé% Thus, it was the immoral use of power by the Prerogative during the Glorious Revolution,
that led to its supersession in 1688 when the Crown in Parliament was adopted as the Grundnorm in its place a3 a
guarantee against abuséﬁ Aong sirilar lines it can be said that moral reasons underlay the revolt of the American
colonies and the adoption there of a new Grundnors. This, it seems, is true of many revolution;{ ks already
sentioned, the Kelsenian tendency has been to concentrate on effectiveness per se, to the exclusion of all other
“impure” principles. This has exposed the glaring inadequacies in the Kelsen thesis and led to the difficulties
raised-above. It is this fastering on ome factor involved in continuity, to the exclusion of others, this "pyopia®,

)
fhich has often bedevilled judicial thinking.

While it is true that the revolutions in England (in 1668) and by the American colomies (in 1775) sought 1o

establish principles that were unquestionably roral, on the same reasoning, it is doubtful whether what the Seith

1. Cf RWN Dias : Jurisprudence 5th ed (1985) Ch’s 16 and 4; See further the sape author : “Lezal Politics : Norms
Behind the Grundnors™ in CLJ (1968) 233-59; See too J ¥ HBarris:" Khen and Why Does the Grundnorm Change?" in CLJ
(1968) 103-133;

2. Dias op cit at 255-8; Cf D § K Ong : "Der Beeriff der Norm bei Hans Kelsen® in Osterreichse Juristenzeitung 32
(1977) at 169-172; R Stranzinger : “Der Normbesriff bei Hans Felsen” in Archiv fur Bechts und Sozialphilosophie
Ch3 (1977) 399-412 ; F Lachmayer : “Die Geltungsneutralitat der Grundnors® in {sterreichische Zeitschrift
fir offentliches Recht 28 (1977) 183-210; Cf D B Molteno : " The Bhodesian (risis and the Courts™ in CILSA Vol
2, Bo 3 Dec (1969) 404-447;

3. Cf Ch 3 for these examples
4. Dias op cit at 254-5;

5. Cf R Dworkin ; * Lord Devlin and the Enforcement of Horals™ Vale L J 75 (1965-6) at 986,1001. See further Beadle
CJ in Badzimbamuto at 326-9
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régine in Rhodesia stood for was loraf. The position in Bhodesia at the time was that a small rinority of Europeans
were able to maintain a most agreeable may of life by virtue of the limited privileges accorded to the African
lajorit;% To have given them equality would imevitably bave meant the loss of some, at least, of the amenities
enjoyed by the Europeans. Regarding the matter as Beadle CJ did, on the basis of accepting things as they actually
“are” and not simply as they “ought” to be? one has to concede that the Buropeans would probably not have been

()
prepared to surrender the advantages hitherto enjoyed by then.

From the foregoing, the crucial question arises whether it is “moral” to posit a Grundnorm which validates a
constitution that perpetuates an inequality for the bemefit of a ninoritf That Mr Smith's party were committed to
preserving this unequal set-up was manifested by the very fact of their revolt against the 1961 Constitutio: and
their subsequent rejection of the HMS Tiger proposals, which incorporated the principle of "unimpeded progress

1
toward majority rule”.

Opinion may, however, be divided on this question for the moral sense of a cosmunity may be said o be shaped, inter

]
alia, by its institutions. This may be evidenced in the fact that in other countries of Southern Africa (viz.

1. See in this regard J ¥ Bekelaar : “Principles of Bevolutionary Legality” in Oxford Essays in Jurisprudence ed A
¥ B Simpson Clarendon Press, Oxford, (1973) Ch 2; See especially those factors and principles_enumerated by ¥r
Bekelaar, which judges do consciously or subconscionsly consider in according legality to a regime. It is
suggested that if these principles are taken into consideration, they would clearly hint at the immorality of
the Seith regiame.

2. See DV Coven : The Foundations of Freedon (1961) v Of C Palley: "The Judicial Process - UD] and the Southern
Rhodesian Judiciary” in MLR Vol 30 (1367) at 263,282.

3. Rhodesian AD (per Beadle CJ) in Madzimbamuto 1968 (2) SA 284 at 306

. Cf B W Dias : “Legal Politics : Norms Behind the Crundmors” in CLJ (1968) 233-259, Dias says this is a fact
shich "however unpalatable, camnot be burked” at 256-7.

3. Cf Rekelaar op cit Ch 2;
6. especially in view of its entrenched clause * The Declaration of Rights®
T. Cf Dias op cit at 256-7;

8. Cf D Emmer : Rules, Koles and Relations (1986): See too B G Yitchell : Law, Morality and Religion in a Secure
Society (1967).
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§ Mrica and, to a lesser extent, Nanibi;) racial inequality is an institution which has come to be regarded as
unquestionably moral by a large segment of those who have been reared in its advantagegf Since those who do not
enjoy the advantages are not permitted to have any say, the soral argument raised above may well fail to make
headway with those who do bave a say. Horeover, positivist judges can always tzke refuge behind the rather

3
threadbare adage that courts are mot concerned with morals.

In view of these counter-arguments, ome could more successfully raise an alternative argument based on justice. This
arguaent, it is suggested, may bave more substamce to it. Bhodesian judges, in accordance with their judicial oath,
swear to “do right to all manner of people after the laws and usages of Southern Rhodesia without fear or favour,
affection or ill-wilf:. “Do right” means "Do justice” and this requires that there shall be equal distribution among -
equals and unequal distribution among unequah? Reasoning along these lines, it is clear that the pajority of
Africans at the time of the UDI were unequal to Europeans in their political developnent% But that would be to look
at the matter exclusively in the *present or contemporary tiae-fran;' in which there is some justification for
unequal treatment. Homever, in the “enduring time-frame” the question arises whether it would be just to preserve

this inequality indefinitely for the advantage of a minority.

1. This was the case until recently in Namibia as well, but with the implementation of UN Besolution 435 and, in
accordance with its stipulations, the consequent abolition of all discriminatory legislation, Namibia would mo
longer fall into that category.

2. See, for example, the § Mfrican episode of Sandra Laing, The Times, 2 Oct 1967; Bor further details CERRK
Dias: “Legal Politics : Norms Behind the Grundnore™ in CLJ (1968) at 257-8;

3. TIhid

4. 1961 Constitution, I, repeated substantially in the 1965 Constitution, Schedule I

5. Dias op cit (quoting from Aristotle) at 257-8;

6. 1Ibid

1. Ibid; Cf C Palley : "The Judicial Process : UDI and the Southern Rhodesian Judiciary * MLR Vol 39 (1987) 263-287.
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The judicial oath, it should be moted, enjoins the judges to continue to "do justice according to law". The question
arising bere is shether they should, then, accept a constitution which vill tie then to continue "doing an injustice
according to la;t. It is arguable that if the judges had continued to oppose the 1965 Constitution on grounds of
porality or justice, they might well have forced the pew Grundnore to incorporate the principles for which they
stood ouﬁ An objection to this, of course, would be the unpracticality of such a suggestion in the face of
‘deternined governaental power. Nevertheless, as judges are there to do right mithout fear, the Rhodesian judges
theaselves have declared they would not yield to threat:. It is an all-too-common occurrence in revolution-prone
Third World countries that the judiciary may be subject to intimidation by the executive and be ;hreatened Rith the

y
replacenent of revolutionary judges and the erection of revolutionary tribumals. It can legitimately be asked

vhether it is really possible, let alonme desirable, to do right without fear under those circumstances.

g
In the Rhodesian context, however, it would seem that this threat can be overstated. For ome thing, there can be no
doubt that the Smith regire was acutely aware of the fact that its legality or legitinacy depended on the judges
saying so. That, after all, is why it submitted to being questioned by them notrithstanding the clear provisions of

b -
the 1965 Comstitution. Secondly, it has been suggested that the regime was alse anxious mot to become totally

1. See in this regard J M Eekelaar: “Principles of Revolutionmary Lesalitv® in Oxford Essays in Jurisprudence, ed
A W B Simpson, Clarendon Press, Oxford (1973) Ch 2; Cf R K N Dias: “legal Politics : Norms Behind the Grundnors"
CLJ (1968) 233-259 ; See too D B Molteno: “The Rhodesian Crisis and the Courts™ in CILSA Vol 2 No 3 (1369)
404-447;

2. Dias op cit 257-8;

d. See the remarks of Lewis J in Central African Examiner vs Howgar 1966 (2) SA 1,14 and the Lower Court Jjudgeent
in Madzisbamuto at 24; Cf Beadle CJ in the AD judgment at 329

4. Cf T XX Iyer: * Constitutional Law in Pakistan : Kelsen in the Courts” in Am Jnl of Comp Law Vol 21 (1973)
758-781 at  759-760.

5. Dias op cit at 258-9;
6. Ibid
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totalitarian as it would have done bad it resorted to “packing the bencg'. It would seem that for the above reasons,
no action was taken under § 128 (f) of the 1965 Constitution and the judges continued to be paid and their orders
carried out. It is essential, however, that one guard against the ominous possibility that the Rhodesian judges

= 3
agree with the values espoused by the revolutionary regine which may then be mirrored in their judgments.

Kbatever the situation may have been, it camnot be doubted that the judiciary in the Rhodesian revolution cases
played a significant role in breserving the fabric of that society and preventing an anarchical situation from
arising. This is perhaps best reflected in the judges” adoption of the necessity principle which they employed to
this very end. On the other hand, the judiciary had also succeeded quite adeirably in asserting its independence.
Thus, the revolution was and could only be complete and successful when they (the judges) said it was and the regine
had to accept ther throughout on these teragf bs a result, they held themselves free to inquire into the status of
the regise and held it invalid? thereby ignoring § 142 of the 1965 Constitution and the threat of dismissal in § 128

(4). In so0 doing, they made it abundantly clear that they (the judges) did so in the exercise of their omp

1. This seems quite plausible, since revolutionary governments are all too frequently arare of the advantages which
the seal of judicial conferral of validity carries. {f in this regard the Appeal Court Quorua Act in § Africa.
See too B R Hahlo : “The Privy Council and the Gentle Revolution™ in SALJ Vol 86 (1969) 419-438;

2. § 128 (4): which makes provisior for the dismissal of non-compliant judges.

J. See € Palley : "The Judicial Process : UDI and the Southern Rhodesian Judiciary” in MLR Vol 30 (1967) 263-287;
Palley provides biographical sketches of the judges in the revolution cases to support her claim that they
endorsed the values of the revolutionary regime.

4. Gee B K N Dias : “Legal Politics : Norms Behind the Grundnors® CLJ (1968) 233-59, at 258-9. See too the resarks
of Quenet JP and Macdonald J in the AD in Nadzimbamuto 1968 (2) SA 284 at 365, 391, Cf Palley op cit at 269.

§. The judges thus refused resolutely to * join the revolution™. Cf Matovu's cage (1966) BALR 514,526, where the
Court, rejecting the A G's contention, held itself conpetent to inquire into the validity of the Constitution.
See further : A ¥ Honoré " Reflections on Revolutions” Irish Jurist Vols 1-2 (1966-7) 268-278: Cf Dias op cit
at 258-9;
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discretion and mot as instruments of unlawful authority, Thus, while contriving to assert their omn independence of

the regine, they at the same time enabled it to derive practical assistance from their attitude.

The above-mentioned principles of morality and justice are, it is suggested, of relevance in all revolution cases,
especially in the Rhodesian situation at the time of the UDI with the unequal distribution of power and the
institutionalized discrimination prevailing there. As mentioned in the previous Chaptert if consciously articulated
and applied by the judges, they could,(in addition to the alternative liniting principles mentioned in the previous
Chapter? g0 a long way toward containing and moderating the harsh and undesirable consequences which the judicial

, 3
esploysent and application of Kelsen's efficacy-validity thesis gives rise to when used in revolutionary situations.

1. Cf Ch 5, especially the Jilani and Lakanai judgments there discussed.

2. See especially Ch 4 where these principles are enunciated. Cf J N Eekelaar:"Principles of Bevolutionary
Legality™ in Oxford Essays in Jurisprudence, ed A W B Simpson, Second Series, Clarendon Press, Oxford (1973) Ch

3. Cf Ch's 4 and 5. See further R W ¥ Dias : "Legal Politics : Norms Behind the Grundnora” in CLJ (1968) 233-258,
especially at 253-9; Cf S K Date-bab : “Jurisprudence's Day in Court in Ghama" ir ICLG Vol 2 (1971) 117-136.
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LHAPTER T
NTRODOCTION

In this, the final Chapter of the present study, priority will be accorded to international law issues imsofar as
they impinge on Kelsen's theory of revolutions. This will involve, firstly, an examinalion of the criteria of
statehood at international law and the principle of effectiveness upon which these criteria are based. Both the
traditional criteria for statehood as well as the more controversial criteria evolved in modern state practice
will be examined. Nithin the conceptual framemork of those criteria, Kelsen's international law doctrine will be
considered more closely with especial regard to the revolution cases. hgain, the Rhodesian revolution cases { in
which Kelsen's international law doctrime was given primary attention) will be considered in the light of this
doctrine. A crucial inquiry in this regard would be the status of Bhodesia after the UDI in international law, at
the time when it had becose a major global issue.

The Criteria For Statehood and the Principle of Effectiveness

Perhaps the best-known formulation of the basic criteria for statehood is that laid down in Article 1 of the
Yontevideo Convention of 1933: “The state as s person of international law should possess the following
qualificaticns (a) a persanent population (b} a defined territory (c) government {d) capacity to enter imte
relations with other states".

]
It is a characteristic of these traditional criteria (and the others after them) that they are based on the

principle of effectiveness among territorial umits. In contrast to these established criteria, however, there are
certain ggggggzﬁriteria which show up the vagueness and inadequacies of these traditional criteria in moderr state
practice and which either supplement or, in certain cages, even contradié£ this principle of effectiveness.
Nevertheless, it should be stressed that they are of a supplementary nature and operate only in rather exceptional
circusstances, for instance, where the international law status of an oppressive government may be in issue. It

is imperative, therefore, to deal with the accepted, traditonal criteria first

1. See later this Chapter.

2. [Especially controversial in this regard are self-determination and good government; Cf J Cravford: “The
Criteria for Statehood in International Law® in British Yearbook of International Law 48 (1976-7) Clarendon
Press, Oxford (1978) 93-112
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(1) Defined Territory }
To be a state is dependent or the exercise of full government powers with respect to some area of territory. But,

although a state must possess some territory, there appears to be no rule prescribing the minimum area of that
territory. States may thus occupy an estremely small area, provided they are independenéﬁ It is also important to
note that the boundaries of the territory of the state do not have to be precisely deteraine;. A5 a result, the
existence of boundary disputes do not affect statehoo;f

{2)  Permanent Population
Since states are territorial entities, they are also aggregates of individuals. Thus, a permanent pepulation is

necessary for statehood although it must be stressed ihat, as in the cases of territory, no minirue limit is
-1
apparently prescribed.

(3}  Government
Central to its claim for statehood is the requirement that a putative state have an effective government.

"Government” or “effective government® form the basis for the other central requirement of independence. 4

striking modern illustration is that of the Belgian (ongo, granted a hurried independence in 1960 as the Republic of

1. League of Nations Treaty Series, vol 165 at 19: The Azerican lLaw Institute Restatement (2nd), Foreign Relations
Law of the US (1965) defines ‘state’as “... an entity that has a defined territory and a permanent population
urder the control of & government and that engages in foreign relations. Fitzmaurice as 1} C Rapporteur on
the Law of Treaties included in an early draft the following related definition:“For the purposes of the present
code (a) in addition to the entities recognised as being states on special grounds, the term state (i) means an
entity consisting of a people inhabiting a defined territory and under an organized system of government and
baving the capacity to erter into international relstions binding the entity as such, either directly or through
some other state, but this is without prejudice to the question of the methods or chanmel through which a
treaty on behalf of any given state must be negotiated depending on its status and international affiliations
(ii) includes the government of the state.” {Art 3 I L C Yearbook 1956- II at 107) Cf H Kelsen: "Revue de droit
international” 4 (1929) at 613 - 4

2. eg Yonaco and Nauru are only 1.5 and 21 kn‘respectively, Yatican, (0.4 ké‘); sec generally Kendelson in ICLQ 21
(1972) 605 at 610-17,

3. For example, Israel in 1948, see Genmeral Assembly Resolution 181 (ii) of 29 Hov 1947

4. Sece here Deutsche Continental Gas-Gesellschaft vs Polish State (1929) Annual Digest 5 (1929-30) mo 5 at 14-15.
It is essential that the state must exercise independent public authority over that territory; see the Horth
Sea Continental Shelf cases, ICJ Reports (1969) 3 at 32

5. eg in 1973 the population of Nauru was only 6500; that of San Narino was 20 000; of putative states with very
small populations, only the Vatican City may be challengeable on this ground. This is as much because of the
professional and non-permanent mature of its population as because of its size. Cf Mendelson op cit at 611-2,
Rousseau: Revue Generale de droit Intermational public 37 (1930) 145-53; But Cf J L Kunz in Am Jnl of Int’] Law
46 (1982) 309-14;

6. It is clear that "government” and "independent” are closely related criteria. In fact, they may be regarded as
different aspects of the requirement of separate and effective control. See later this Chapter.
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)
the Congo (now Zaire). No effective preparations had been made. The Government ®as bankrupt, divided and in practice
2
hardly able to control even the capital. Belgian and other foreign troops intervened shortly after independence
under the claim of humanitarian intervention and extensive UN fimancial and nilitary assistance became necessary
3

almost immediately. Among the tasks of the UN force vas, or came to be, to suppress the secession in Ratanga, the
richest Congolese provincgf Tet, despite this, there vas no doubt that the Congo in 1960 was a State in the full

5
sense of the ters. It was widely recognized and its application for UN eesbership was approved without dissent. UN

b

action subsequent to admission was based or "the sovereign rights of the Republic of the Congo™. On no other basis,
7

it seems, could the attempted secession of the Katanga province have been condemned as *illegal”
The crucial question arising here is what one should make of the criterion of "effective goveroment”. Three views of
the Congolese situation have been taken in this regard. It may be that international recognition of the Congo was

3
simply premature or wrongful, because, nmot possessing an effective governmeent, the Congo was not a State. It may be
that the recognition of the Congo was a case mhere an entity not properly qualified as a state is treated as such by

‘
other states. Alternatively, it may be that the requirement of "government® is less stringent than has been

1. For the situation in the Congo after independence, see Kanza : Conflict in the Comgo (1872) at1%2; Barraclough
(ed) Survey of Internatiomal Affairs 1959-60, (1961) 396-436, Boskyns : The Comgo simce its Independence (1965);

2. Cf the Rhodesian situation where the mew revolutionary government was clearly effective; see Ch § for full
details.

3. See, for example, the UK - Congolese Agreement on Finmancial Assistance, 23 Aug 1960 : UN Treaty Series, Vol 373
at 327 providing 85 million to finance mormal imports (Art 4) "to meet its current budgetary need, preferenge
being given to the government pay-roll and emergency relief expenditure” (Art 7) Cf Said : De Leovoldville a
Kinshasa, le situation economigue au Congo ex - Belee aujour de L°indépendence. Neuckdtel, (1969)

4. On the Xatangan secession, see Lemarchand : Am Pol Sci Rev 56 (1962) 404-16; 0'Brien To Katapga and Back ; & UK
Case Bistory (1962) As ome writer put it “a less effective governpent would be bhard to imagine” Cf J Crawford:
“The Criteria for Statehood in International Law” in British Yearbook of International Law 48 (1976-7) Clarendon
Press, Oxford at 116-7.

5. 50 Res 142, 7 July 1960; & A Res 1480 (XV) 20 Sept 1960
6. Cf G A Res 1974 (ES - IV) 20 Sept. 1960 (70-611) para 6
7. 5 C Res 169, 24 Nov 1961.

8. Cf Baty in Am Jul of Int'l Law 28 (1934) at 444-5;

8. i.,e, A case of constitutive recognition.
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thought, at least, in particolar context;. Nhen evaluating the criterion "government”, ome must take mote of two
aspects viz. the actual exercise of authority and the right or title to exercise that authorit}. Prior to 1960,
Belgium had that right which it transferred to the nmew entity. Of course, the Congo could thereafter have
disintegrated; nonetheless, by granting independence, Belgium estopped itself from denying the consequences of that
independence. There was thus no intermational persoésas against whow recognition of the Congo could be illegal.
‘Prina facie, then, a new state granted full formal independence by a former sovereign has the international right to
govern its territory, hence the ON action in support of that right. On the other hand, in revolutionary situations
no such estoppel exists and, in geveral, statehood can only be obtained by effective and stable exercise of

[
governaent powers.

The position of Suomi (Finland? in }917-18 provides a good illustration of the latter situation. Finland had been an
autonomous part of the Russian Empire since 1907, but declared its independence after the November Revolution in
Russia in 1917. Its territory was thereafter subjected to a series of silitary actions and interventions and it was
not until after the defeat of Germany by the Entente and the removal of Russian troops froa Finnish territory by
Sweden that some degree of order was restored. For a comsiderable time the conditions required for the existence of
a sovereign state did not exist. In the midst of revolution and anarchy elements essential for the existence of a
state were lacking. Political and social life was disorganized and the authorities were mot strong enough to assert
themselves. Moreover, civil war was rife and the Diet, the legality of which had been disputed by a large section
of the people, had been dispersed by the revolutionary party and the Government had been forcibly prevented from

carrying out its duties. It is difficult, therefore, to say at what exact date the Fimnish Republic, in the legal

1. Cf the position in Cyprus at various stages after 1960 : A - @ vs Ibrahia, T L R Vol 48, P 6 (1964) and the
cases of Rwanda and Burundi.

2. Cf J Crawford : “The Criteria for Statehood in International Lag" in British Yearbook of International Law 48
(1976-7) Clarendon Press Oxford (1978) 93-182, at 117-5;

3. Cf Rhodesia , where there was an external sovereign in the fora of Great Britain
4. Crawford op cit at 117-8.

9. Rull official designation : Suomen Tasavalta {Republic Of Finland)
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sense of the term, actually became a definitely constituted sovereign State. This certainly could not take place
until a stable political orgamization bad been created and until the public authorities had become strong emough to
assert themselves throughout the territory of the State without foreign assistance. This happened in Nay 1918, when
the Civil War was ended and the foreign troops began to leave the country so that from that time onwards it was

]
possible to re-establish order and normal political and social life.

The rfquirement of Government may thus be said to have the following legal effects : Negatively, the lack of a
coberent form of governsent in a given territory militates against that territory being a state in the absence of
other factors, such as the grant of independence to that territory by a foreer sovereign. Consequently, the

continued absence of a government will temd to the dissolution of any state in that area. Positively, the existence
of a system of government in and referable to a specific territory indicates, without more, a certain legal status
and is, in gemeral, a pre-condition for statehood. Contimuity of government in a territory is ome factor

detereining continuity of the state concerned. Therefore, the existence of a government in a territory is a pre -

2
condition for the norsal conduct of international relations.

3
(4) Capacity to enter into Relations with other States

This is no longer, if it ever was, the exclusive prerogative of states, although it is a capacity which states
pre-eninently possess. However, it is mot a criterion, merely a consequence of statehood and ome which is not
constant, but depends on the status and situation of particular states. Capacity or competence in this semse depends

partly on the power of internal government of a territory without which international obligations may not be carried

1. For a good overview of the situation prevailing in Finland, see J Crarford : "The Criteria for Statehood in
International Law" in British Yearbook of International Law (1976) Clarendon Press, Oxford, (1978) at 117-8.

2. Thid 119-20;

3. Some writers have argued that this requirement is superfluous, for if a state has an effective and independent
government, it will imevitably have the factual ability to participate in international imtercourse. Cf D J
Devine : “The Status of Rhodesia in International Law” in A J (1873) 1-171 at 100-2 . Cf D ljalaye:* MWas Biafra
at any time a State in International Law ? * in Am Jal of Int’l Law 65 (1971) 551 at 552.
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into effect and partly on the entity comcerned being separated for the purpose of such relations so that no other

entity both carries out and accepts responsibility for them. This requiresent, then, may be said to be a conflation

]
of the requirements of “Government” and *Independence”.

(5) Independence
This is arguably the cemtral criterion of statehood. Sovereignty in the relations between states gignifies

independence, while independence in regard to a portion of the globe is the right to exercise thereinm, to the
exclusion of any other state, the functions of a state. International Law has established this principle as the

3
point of departure in settling most questions that comcern international relations and status.

It is important to note here that different legal consequences may be attached to lack of independence in specific
cases. Thus, lack of independence can be so complete that the entity concerned is pot a state, but an
internationally indistinguishable part of the domimant stat;{ Moreover, a grant of independence way, in certain
circumstances, be a legal mullity or even an act engaging the responsibility of the grantor, as with so - called
“puppet - states". Furthermore, an entity may be independent in some basic semse but act in a specific matter under
the control of another state so that the relationship becomes one of agency and the responsibility of the latter

s
state is attracted for illegal acts of the former.

It must also be stressed that the criterion of independence as the basic element of statehood in international law
may operate differently in different contexts. In particular, it is crucial to distinguish independence as an

b
initial qualification for statebood and as a criterion for its continued existence. Thus, a mew state formed by

secession from a metropolitan state will have to demonstrate substantial independence, both formal and real, before

1. See I Brownlie : "Recognition in Theory and Practice" inm British Yearbook of International Law, Clarendon Press,
Oxford (1983) 197-211; Cf J Crawford : "The Criteria for Statehood in International Las" in British Vearbook of
International Law (1976-7) Clarendon Press, Oxford (1978) at 120-1

2. Cf Kamanda : Legal Status of Protectorates at 188-181; Van 2ijl: Intermational Law in Historical Perspective Vol
2 455-90;

3. See Judge Ruber in Reports of Int‘l Arbitral drards, Vol 1, (1928) 829 at 838
4. Cf Crawford op cit at 120-1;
5. Ibid

6. A further related distinction can be drarn between independence as a griterion for statehood and independence as
a right of states. Cf Whiteman, Digest Vol 5, 88 -124.
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it will be regarded as definitively created. On the other hand, the independence of an existing state is protected
by international law rules against illegal invasion and amnexation so that the state pay, even for a considerable
time, continue fo exist as a legal entity despite lack of effectiveness. Bowever, where a new state is formed by
grant of power from the previous sovereigf, considerations of pre-existing rights are no longer as relevant and
independence is treated as a predominantly formal criterio}. In regard to municipal illegality of the actual
‘government of a state, it has been suggested that revolutions do mot affect the continuity of the state and that the
municipal illegality of its actual government is therefore nmot a derogation froe formal independencé% As regards
substantial illegality of origin, it is suggested that where an entity comes into existence in violation of certain

basic rules of international law, its title as a “state” is in issue.

Traditionally, it is true that in matiers of statehood internatiomal law has been based almost exclusively on the
principle of effectivenes;T although illegality of origin might be considered as grounds for non - recognition. [t
is essential, therefore, to examine the question whether and to what extent the modern law has developed criteria of
statehood not based on effectivenes;§ Before proceeding to these specifically, however, certain further, though
less important criteria for statehood in international law will be considered briefly :

{I) Permanence : The American Law Institute’s Draft Restatement provides as a pre - condition for recognition,

b
inter alia, that an entity “shows reasonable indications that these requirements will continue to be satisfied"

1. This represents a situation known as devolution; Cf D 0 Coznell : otate Succession (1967) Vol 2, at 88, 101
distinguishing “revolutionary” from “evolutionary” succession; see further International Las Association : The
Effect upon Treaties (1965) at 1.

2. Cf J Cranford : "the Criteria for Statehood in Internationz] Lag" in British Tearbook of International Law
(1976-7) Clarendon Press, Oxford (1978) at 120-1

J. ibid; Cf I Brownlie : "Recogznition in Theory amd Practice" in British Tearbook of International Lar, Clarendon
Press, Oxford (1983) 197-211.

4. Cf H Relsen : Principles of International Law 2nd ed 1, (1966) 420-33; Touscoz : Le Primcipe d’effectivité dans

1 ordre internationale (1964) at 125-8;
5. See below

6. Restatement (2nd) Foreign Relations Law of the US (1985).
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However, no such requirement is contaimed in its definition of "state”, in fact, states may have a very brief

existence provided only that they bave an effective, independent government with respect 1o a certain area and
populatio:i Homever, permanence may be relevant to issues of statehood in some cases, especially where another
state’s rights are involved {as in a secessionary situation), or where certain criteria for statehood are said to be
pissing. In these cases, the continuance of an entity over a period of time is of considerable evidential valug{
Thus, in the divided states situations, whatevér the original illegality of the establishgent of those regimes, long
continuation has forced effective recognition of their ﬁositio;?

{II) Fillingness and ability to observe international law : This has been said by some to be a criterion for

statehoodf In this context, it is important to distinguish récognitio;’frOI statehoed. Thus, unwillingness or
refusal to observe international law may well comstitute grounds for refusal of recognitio; or for such other
sanctions as the law allows. This is, however, distinet from statehooé? A different, but conzected point is whether
inability to observe international law may be grounds for refusal to treat the entity concerned as a siate. It has
been suggested that a state which bas fallen into anarchy ceases to be a state to which the mormal rules of

q
international intercourse can be applied.

1. Restatement (2nd) Foreign Relations, Law of the US (1965)

2. The Mali Pederation in Africa, for example, lasted only from 20 June to 20 Aug 1960 when it divided into two
separate states. And British Somaliland was a state for 5 days from 26 to 30 June 1960 (when it united with the
foreer Italian Trust Territory of Somaliland to form the Somali Republic it was informally accorded separate
recognition by the US : Department of State Bulletin 43 (1960) at 87; Whiteman: Digest, Vol 1 at 216-T; See too

Waldock: I L C Yearbook, (1972 - II) at 34-5; Contini : Procedures of the American Society of International Law
60 (1966) at 127; An earlier and less well-known case was that of Tugoslavia, independent on 31 October
1918, which united with Serbia to form the Serbo-Croat Sloveme State on 1 Dec 1918; Cf Marek : Ideptity and
Continuity at 239-244; contra Peinitsch vs Germany, Becueil des Tribunauz Arbitraux Mixtes 2 (1923) at §21;

3. e.g.the US position with regard to Yemen : Whiteman, Digest Vol 2 at 240-1:

4. bSee Carl Zeiss Stiftung vs Rayner and Keeler Ltd (No 2) (1967) & C 853 at 907 (per Lord Beid); On the
short-lived Italian Republic of Salo, see Levi claiz I L B 24 (1957) at 303; lrevy claiam ibid at 313, and Anpua]
Digest 13 (1946) No 4 I L B, Vol 29 at 21,34,51;

5. Moore, Digest, Vol 1, at 6, Hackrorth: Digest Vol 1 at 176-9, Whiteman : Digest Vol 2 at 72 -3, 78 -82;

6. See below under "Recognition®

1. Cf Bestatement (2nd ed) Poreign Relations of the US (1965)

8. Cf Chen : International law of Becognition at 61-2; Lauterpacht; Recognition; at 109-14, I Brownlie: Principles

of Public International Law at §0.

9. Great Britain and the Law of Nations Vol 1 18-19.
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(I1I) A certain degree of civilization : The view has been put formard that to be a state at international law,

the inhabitants of the territory must have attained a certain degree of civilization such as to emable them to
observe with respect to the outside world those principles of law which are deemed %o govern the members of the
international society in their relations with each othe;. However, this requirement can also be formulated as ome of
Government in that international law presupposes not any common faith or culture, but a certain minimum of order and
‘stability.

(IV) Recognition: As mentioned above, recognition is not strictly speaking a condition for statehood in
international law. Thus, an entity not recognized as a state but peeting the requirements for recognition has the
rights of a state under international law in relation to a non-recognizing statg. Bowever, in some cases at least,
states are not prohibited from recognizing or treating as a state an entity which for some reason does not qualify
as a state under the general criteria. Recognition, while in principle declaratory, may thus be of pivotal
importance in particular case;f Mt least where the recognizing government is addressing itself to legal rather than
purely political considerations, it is important evidence of legal status. It goes mithout saying that faulty
characterization of a case as ome of “recognition” can lead to inconvenient and unjust result?. In particular, it
bas been pointed out that the gemeral flavour and terainology of recognition are misleading. The implication tends
to be that what is in issue is “existence” and in the simpler cases concerning the creation of states and
governments, that is, in crude terms, the real issue. However, in the more difficult cases, the probler whickh
emerges is not, so to speak, the physical status qug: but the legal status and consequences of that status quo. It

is unfortunate that the “recognition” element is too often accepted as dominant and as being the ey to analysis. It

1. Cf K Byde : International Law, 2nd ed {1947) Vol 1 at 23, Cf further at 127-9, cited in relation to Indomesia;
Khiteman: Digesi, Vol 1, at 223-¢;

2. Cf T Brownlie : Principles of Public International Law at 80; Chen : The International Law of Recognition; at 60

3. Restatement (2nd ed) Foreign Belations Law of the US (1965);

4. A régine, though effective, may be unjust e.g Awin's Uganda, Pol Pot’s Cambodia, Stalin’s Russia or Hitler's
Germany.

5. J Cravford : *The Criteria for Statehood in Intermational Las" in British Yearbook of International Law (1973-
1) Clarendon Press, Oxford (1978) at 120 - 2

6. I Brownlie : “Becognition in Theory and Practice® in British Yearbook of International Law, Clarendon Press,
Oxford, (1983) 187-211
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is suggested that, in reality, the recognition element can only be given an effective evaluation and accorded its
appropriate weight in the context of all the legal aspects of the given casef Consequently, it cannot be comsidered
in vacuo, much less as a "code word” to which various gezeralities can be attached.
(V) Legal Order : Since the modern state is the territorial basis for a legal order, it has been suggested that the
existence of a legal order, or, at least, its basic rules, is a necessary criterion for the existence of a stat:

Telsen, in his seminal work Pure Theory of Law puts it thus :

"bs a political organization, the state is a legal order. But not every legal order is a state ... the state
is a relatively centralized legal order ... The legal order of primitive societies and the general
international law order are entirely decentralized coercive orders and therefore not states ... In
traditional theory the state is composed of three elements, the people of the state, the territory of the
state and the so-called power of the state exercised by an independert government. All three elements can be
detersined only juridically i.e. they can be comprehended only as the validity and spheres of validity of a
legal orderi
(learly, "legal order” is an important element of government and hence an indication of statehood, but, it is
suggested that its status as a distinct criterion is open to doubt. It is arguable that a revolutionary
(i.e.illegal) change of constitution does mot necessarily affect the identity or contimuity of the stat;f Thus,
ectities which by all other criteria are states at the time they come into existence may have only rudimentary legal
systems. In extreme cases, there may be no more than a diffused villingness to accept the system to be established

$
by a Constitutional Assembly. It is also possible that a single state may well compose several interlocking legal

1. I Brownlie : “Becognition in Theory and Practice® in British Yearbook of International Law ; Clarendon Press,
Oxford, (1983) 1987-211;

2. See D'entreves : The Botion of the State (1967) at 96,

3. B Kelsen : The Pure Theory of Law  (1967) at 286-7;

4. But Cf J ¥ Fimnis : "Bevolutions and the Continuity of Law” in Oxford Essays in Jurisprudence, ed A W B
Simpson, Second Series, Clarendon Press, Oxford (1973) Ch 3; Cf Brownlie op cit at 198-200;

5. Mustria in 1916 is an example here ; Cf Marek : Identity and Continuity at 202; See further Kelsen op cit at
96-8;
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systeas having a complex interrelationship and without the subordination of one to the other ; this is the case with

[}
sose federations. In these cases, the criterion of "legal order” is of little help.

Nevertheless, it is suggested in the alternative that although "legal systen” as a whole may not be a ugeful
criterion, the existence of a basic norm within a state is both pecessary and sufficient. The prominent
International Law theorist Marek finds it both necessary and possible to define “"separatemess” of the state ip
strict legal terms and in these terms it simply means that every state is determined by the basic norm of its legal
order vhich it does not share with any other state. This basic nors is its own, it is not and camnmot be derived from
any other state order i.e. legal source. The reason of validity of the legal order of a state cannot be found in the
legal order of one or several other states. The legal order of a state cannot be delegated by any other state or
group of states, for, if it were, the entity in question would not be an independent state, but a component legal

2
order of that state or group of states by whom it would be delegated.

Bowever, it has been pointed out that as a separate criterion, the basic nors is mo better. It is, as Narek
concedes, a purely formal notion and as such, it fails in two distinct ways. Firstly, it fails to explain the
independence of a state whose basic nore was given to it by the legal system of another state. In such a case
formal, even municipal legal dependence may co-exist with international independencg. Secondly, it has been
suggested that the basic norm can only explain the case of puppet states (i.e. with full formal, but no actual
validity;‘by an equivocation on the phrase "reason for validity®. In such circumstances the reason appealed to is

not formal, but material, a conclusion of political fact in all circustances. Froe this it can be deduced that one

1. Cf J Cravford : “The Criteria for Statehood in Ipternational Law" in British Yearbook of International Law,
(1973-7) Clarendon Press, Oxford (1978) at 143-4;

2. Marek : Identity and Continuity at 188; Nonetheless, Marek accepts that change in the basic nors per se does not
change the state (at 188)

3. Crawford op cit at 143-4

4. Ibid; Cf I Brownlie : Principles of Public Intersational Law at 80 et seq
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can only know the basic norm of a state when the state itself is identified as suc%. Like international
responsibilitf? the basic nors is a conclusion to the problems of existence, identity and contimuity, rather tham
the means of their solution. Nor can there be such a thing as an 'independen%' basic norm, but merely a basic morm
of a state thal is independent. This is not to deny, however, that the legal system of an entity is a part of its

u
general system of government and as such, relevant to questions of existence, identity and continuity of statehood.

5
In modern state practice it is especially the principles of legality and self-determination which bave played an

influential role in either supplementing or even contradicting the all-important principle of effectiveness, thus

illustrating its inadequacy in modern state relations.

1. Statebood and legality : As mentioned above, the traditional criteria for statehood are based almost exclusively

on the principle of effectiveness. It goes without saying that the proposition that statehood is a question of fact
derives strong support from this equation of effectiveness and statehood. Although it would seem that most mriters
agree that effectiveness is a legal requirement, many have said that there can exist no legal criteria for statehood

b
pot based on effectiveness, but merely extra-legal ones.

One must distinguish here between two possible positions: that there can a priori exist mo criteria for statehood
independent of effectiveness, but merely supplementary to effectiveness ; and that mo such criteria exist as a

matter of positive law, they seem for the most part to be based on considerations of political and social reality.

1. Cf Marek : Identity and Comtinuity at 189,

2. Ibid
3. Ibid

4. For a similar, but more pronounced criticism, see Kamanda : The Legal Status of Protectorates in Public
International Law at 181-2;

5. Cf below, where this criterion is considered in detail.

6. Cf J Crawford ; * Criteria for Statehood in International Law" in British Yearbook of International Law (1976-7)
Clarendon Press, Oxford {1978) at 120-8;
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If the former is correct, there can be no inquiry into the effect of particular rules on status. This position
should be examined more closely. In comparatively recent international state practice, effective, separate entities
have existed which have virtually universally been agreed not to be statesl(e.g.Rhodesia). On the other hand, there
bave been cases of non-effective entities which have been regarded as state;: It is not surprising, then, that ihe
proposition that statehood must always be equated with effectivemess is mot supported by modern practice. Several

‘argusents can be adduced in support of that viewpoint.

Firstly, it is arguable that to apply rules of this type in the absence of an authoritative system of determination
of status, is decidedly impractical. Another view holds that international lam risks being ineffective and creating
a fatal conflict between law and fact if it challenges the validity of effective situations, especially situations
of power such as the existence of stateg? Horever, the question arises whether the term “state” should be regarded
as for all purposes and in all cases equivalent to certain situations of porer . Bather, it should be said that
international law risks being ineffective precisely if it does mot challenge effective but illegal situation;f It
has been suggested here that if international law mithholds legal status from effective illegal entities, the result
is a legal vacuur undesirable both in practice and principléﬁ But this assumes that international law does nmot apply

b 3
to de facto illegal entities, a view which has been questioned.

1. For an evaluation of the Rhodesian situation in international law, see later this Chapter. Formosa (Taiwan),
too, is a good example in this regard.

2. e.g,Guinea-Bissau prior to Portuguese recognition in the period 1936-1940;

3. Cf J Crawford : “The Criteria for Statehood in Imternational Law ° in British Yearbook of International Law
(1976-7) Clarendon Press, Oxford (1978) at 140-5(;

4. Craweford op cit at 145-6;

5. Ibid Cf I Brownlie : Principles of Public International Law at 80 et seq

6. Ibid
7. TIbid
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Fundamentally, the argument that international law camnot regulate or control effective territory or territorial
entities is an expression of the view that internatiomal law camnot regulate power politics at ali, that it is,
essentially, non-peresptory. But there can be no doubt that internationmal law is in a stage of development toward
greater coherence. In the present context, an important recent developsent has been the acceptance of the notion of
Jus cogens which refers to those rules of gemeral intermational law without which legal relations between states
would not be possible. It emphasizes substantive rather tham structural rulegi s regards its content, several
categories of jus cogens have been suggesteg : Firstly, rules protecting the foundations of the international order
such as the prohibition of genocide or of the use of force in international relations, except in self-defence ;
secondly, rules concerning peaceful co-operation in the protection of commor interests such as freedom of the geas

1y
and thirdly, rules protecting the most fundamental and basic human rights.

, . .. 5
The jus cogens concept has been linked to the controversial but critical principle of self-determination. As has
been seen, there is nothing a priori incoherent about the legal regulation of statebood on a basis other than that
of effectiveness. Although this has been denied, there is a considerable amount of practice supporting regulations

of this type. In current modern international practice, it is suggested that other principles unrelated to

1. Cf J Crawford : "Criteria of Statehood in International Lar" in British Yearbook of International Law (1976-7)
(larendon Press, Oxford, (1978) at 145-6;

2. See A Verdross in Am Jnl of Int'l Law 60 {1966) at 55 and 58 - 9; See further Scheuner, Jeitschrift fur
Yolkerrecht 27 (1967) 520-32, at 525.

3. Cf Schwelb : in Aw Jnl of Int’1 Law 61 (1967) 946-975; see further Reisenfeld in Am Jnl of Int'l Law 60 (1966)
511-15;

4. Cf Scheuner op cit at 525; 1 Brownlie : Principles of Public International Law at 75 and 412; See further
Crarford op cit at 145-6; I Brownlie : "Recognition in Theory amd Practice® in British Yearbook of International

Law ,Clarendon Press, Oxford (1983) 197-211; Cf D J Devime: "Ihe Status of Rhodesia in International Lzs" A J

(1873) 1-175;

9. Crawford op cit at 145-8; Brownlie op cit at 75 and 412;
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effectiveness may be relevant. No doubt, the principle of effectiveness as postulated by Kelsen remains the dominant
criterion, but, as seen above, practice does not support the view that it is the only ome. This can be further

illustrated by an examination of the principle of self-determination. It is to this principle that we must now turn.

Statehood and Self-Determination : The relationship between statehood and self-detersination, though important, is

also a neglected problen. It is, moreover, a criterion dogged by controversy; in fact, some mriters go as far as to
question whether it is a criterion of statehood at alfi It has long been a controversial question whether there
exists a legal right or principle of self-detersination of peoples. Certainly, it is a principle of comparatively
recent origig. It bas been suggested that the concept self-detereination has, in fact, two distinet peanings. Qo the
one hand, it can mean the sovereign equality of existing states and, in particular, the right of a state to choose
its own fors of government without intervention. On the other hand, it can mean the right of a specific territory to
choose its own form of government irrespective of the wishes of the rest of the state of which that territory is a
part& While traditional international law recognized the first, it did not recognize the second of these fron which

it is said that it did not recognize the right of self-determination. For all the controversy surrounding it,

1. For municipal law principles supplementing effectiveness of J M Eekelaar : "Principles of Revolutionary
Legality" in Oxford Essays in Jurisprudence, {ed A ¥ B Simpson Second Series, Clarendon Press, Oxford (1973)) Ch
2, See Ch 4 where these principles are enunciated. See further I Brownlie : Primciples of Public International
Law at 82-3; J Crawford : "The Criteria for Statehood in International Law" in British Vearbook of
International Law 48 (1976-7) Clarendon Press, Oxford (1978) 140-150; Cf H Relsen : Principles of International
Law, {1952);

2. See, for example, D J Devine : "The Status of Rhodesia in Internatiomal Law" in A J (1973) 1-171; sed contra
Crasford op cit at 148-9;

3. See League of Nations, Official Jnl, Special Supplement No 3 at 5-6; Cf Report of the Committee of Rapporteurs I
N Doc BT\21\68\106 [VII] at 27-8;

4. See Parry in Sorensen, (ed) Mamual of Public International Law (1968) 1 at 99 and 19-20; Cf Art's 1 (2) and 55
of the O Charter which refers to equal rights and self-determination. Self-determination is also by implication
referred to in Arts 73(b} and 76(b).
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however, there is mo doubt that this principle enjoys substantial support amongst theorists and commentators. Fron

their works the following conclusions, supported by current state practice, can be dramn :

(1) International law does recognize the principle of self-deterninatio&%

(2) However, it is mot a right applicable directly to any group of people desiring political independence or
self-government. Rather, it is a legal principle which applies as a matter of right only after the unit of
seli-deternination has been determined by the application of appropriate rule:

(3) The units to which the principle applies are, in general, those territories established and recognized as
separate political units. In particular, it applies to the following : (a) trust and mandated territories and
territories treated as non-self-governinéf (b) states, excluding for the purposes of the self-determination rule
those parts of states which are themselves self-determination units as defined, (c) other territories forming
distinct political-geographical areas, whose imhabitants do mot share in the government, either of the region or of
the state to which the region belongs, with the result that the territory becomes, in effect, with respect to the
resainder of the state, non-self-governing. (d) All other territories or situations to which self-determination is
applied by the parties as an appropriate solution or criterion.

§. Wbere a self-detersination unit is not already a state, it has a right of self-determination; that is, a right

1. Cf T Brownlie : Principles of Public International Law at 575-8; Delupis : Internatiomal Law and the Inderendent
State (1974) 13-18; Calogeropoulos-Stratis : Le droit des peuler a disposer deuz-memes (1973); Rigo Suredo: The
Evolution of the Right to Self-Determination (1973); Umo Lurike: Self-Determination in International Law (1872);
Bokar-Szego : New State and International Law 82-101; Tunkin: Iheory of Internatiopal Law (1974) 60-9;
Akehurst; A Modern Introduction to International Law (2nd ed) (1971) 281-4; Sukovic in Sahovic (ed): Principles
of International Law concerning Friendly Relations and Cooveration (1972) at 323-4; Jobmson: Georgia Jnl of
International Law and Comp Law 3 (1973) 145-163; Kaar : Indian Jnl of International Law 10 (1970) 479-502;

2. Sed Contra D J Devine : "The Status of Rhodesia in Intersational Law™ in 4 J (1973) 1-171

3. Cf Pawcett: Recueil des cours 132 (1971) 386-91, at 387;

4. I Crawford : "Criteria of Statehood in International Law" in British Tearbook of International Law (1976-7)
Clarendon Press, Oxford (1978) at 145 et geq

3. Ibid
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to choose its own political organization. Such a right, in view of its close connection with fundamental humap
rights, is to be exercised by the people of the relevant unit rithout coercion and on a basis of equalit;.
(5) Self-determination can result, either ip the independence of the self-determining unit as a separate state, or
in its incorporation imto, or association with amother state on a basis of political equality for the people of the
unit?
(6) Hatters of self-determination cannot be within the domestic jurisdiction of the metropolitan staté?
(1) Where a self-determination unit is a state, the principle of self-determination is represented by the rule
against intervention in the internal affairs of that state, in particular, in the choice of the fore of government

of the state.

It would seew that in situations such as those prevailing in the Congo in the 1980';*(supra). the prizciple of
self-determination would operate to reinforce the effectiveness of territorial units created with the consent of the
forzer sovereig&% However, this only holds good where the mew umit is itself created consistent with the principle
of self-detersination. The same principle would apply in cases of secession. Thus, the secession of a
self-determination urit where self-determivation is forcibly prevented by the metropolitan state will be reinforced
by the principle of self-determination so that the degree of effectiveness required as a pre-condition to

b
recognitior may be substantially less than in the case of secession mithin a eetropolitan unit. But these are, for

————

1. Cf Johnson : Self-Determination within the Community of Nations (1967); and the study by Wasbaugh: A Konograph
on Plebiscites, Plebiscites since the World War (1933)

2. Cf Principle V1 of Annexure to General Bssembly Res 1541 (XV) cited with approval in the Western Sahara Opinion
1CJ Reports (1975) 12 at 32.

3. Cf Bajan ; ON and Domestic Jurisdiction 2nd ed (1961) 214-222, for an assessment of the earlier practice.

4. see above.

9. Cf J Crawford : "Criteria of Statehood in International Lag" in British Yearbook of International Law 48
(1976-7) Clarendon Press, Oxford (1978) at 161-2;

6. It has been suggested that the contrast betseen the cases of Guinea-Bissau and Biafra may be explicable along
these lines.
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the most part, ancillary applications of the self-determination principle. The question bere remains whether the
principle of self-determination is capable of preventing an effective territorial unit (the creation of which was a
violation of self-determination) from beconing a state. Although there is comparatively little practice in this

]
area, the Rhodesian situation represents perbaps the classic illustration of this probler, raising it squarely.

Since its UDI?'the minority Government exercised effective control mithin the territory of Southern Rhodesia and (as
has been shown in Chapter Six) it was the only Government to exercise such effective control, despite British claims
to do so under the Southern Rhodesia Act of 1965. As a result, there can be little doubt that, if the traditiomal
criteria of statehood were applied, Rhodesia would be an independent statg. Homever, in the wake of the UDI,

[
Bhodesia had not been recognized by any state as independent, nor was it regarded as a state by the D).

5
The UDI was immediately condemned by the Gemeral Assembly and the Security Council shich decided "to call upon all
states not to recognize this illegal racist minority tggile in Southern Rhodesia and to refrain from rendering any
. b
assistance to this illegal regime”. Another Security Council Besolution (of 20 Nov 1965) stated that the UDI had “mo
3

legal validity" and referred to the Smith Government as an “illegal authority". Partly, at least, on this basis,

various types of sanction had been authorized against Southern Rhodesia. A5 a result, after the UDI the position

1. Cf Cb §; See further J Crawford : "The (riteria of Statehood in International Law" in British Yearbook of
International Law 48 (1976-7) Clarendon Press, Oxford (1978) at 102-3;

2. O 11 Nov 1965. See further Ch 6.
J. G Fawcett: MLR 34 (1971) at 417; Coetzee: The Sovereignty of Rhodesia and the Law of Nations (1970)

4. In 1366, the minority Government formarded comeunications to the Secretary-General and affirmed a right as a
“State which is not a member of the UN" to participate in proceedings under Art 32 of the Charter. The Secr-Gen
stated that “the legal status of Southern Bhodesia™ is that of a Non-Self- Governing Territory under Res 1747.
and Art 32 of the Charter does not apply. There was no dissent from this view and the minority Government was
not invited to participate under Art 32 or othersise SC Official Records 1280%h meeting 18 May (1966) at 23, For
criticise see Stephen: Am Jnl of Int"] Law 17 (1973) 479-430.

3. GA Res 2024 (ID) 11 Hov 1965;
6. 5C Res 116 (1965) 12 Nov 1965;
1. SC Res 217 (1965).
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vas that despite the internal effectiveness of the Smith Goverzment in Rhodesia, the UR was still regarded as the
adsinistering authority of the territory which was still a non-self-governing territory under Chapter XI of the UN

I
Charter.

Mgainst this background it would seem that only three positions are possible in regard to Rhodesia: that Rhodesia
is, in fact, a State and that action against it, so far as it is based on the contrary proposition, is illegal; that
recognition is constitutive and in view of its non-recognition, Rhodesia is mot a State; or that the principle of
self-determination in this situation prevents an otherwise effective entity from being regarded as a stat& In the
light of consistent modern state practice, it is suggested that the first position is difficult to accepg
Furthersore, the Southern Rhodesian Govermment did mot itself dissent from the view that the UK refain authority
with respect to its affairs since it apparently accepted that any settlement of the situation must be approved and

N
implemented by the UK. On this view, them, the principle of recognition is declaratory.

In the light of this, it has been suggested that Rbodesia was mot a State because the minority Government's
Declaration was a nullity of international law, a violation of the principle of self-determination. This adds
another significant criterion to the traditional criteria for the recognition of a régine in that a new state shall

ot be based upon a systematic denial im its territory of certain civil and political rights, including, in

1. Cf J Crawford : “Criteria of Statehood in International Law" inm British Tearbook of International Law (197-7)
Clarendon Press, Oxford (1978) at 162-3;

2. Ibid; Cf I Brownlie : Principles of Public International Law at 100-5;

3. Cf Brownlie op cit at 101; this is also the view of the ex-British P¥ the Rt Hon Harold ¥ilson: The Labour
Goverppent 1964-70; (1971) at 966;

4. See British Yearbook of International Law, 41 (1965-8) at 103 and 112-3 citing the Universal Declaration and G A
Res 648 (VI) Brownlie regards the status of Rhodesia as flowing from particular matters of fact and lav without
further elaboration (at 101). Marshall argues that because Rhodesia remained a monarchy, but the Queen refused
to act, there was no legal entity which can be recognized, in ICLQ 17 (1968) 1022-34 at 1033; but the
Proclasation of a Republic iz 1970 has not been regarded as altering Rhodesia’s international status.
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particular, the right of every citizen to participate in the govermment of his country directly or through
representatives, elected by regular, equal and secret suffrage. This principle, it is suggested, was confirmed in
the case of Rhodesia by the virtually unanimous condennation of the UDI by the world comaunity and by the universal
vithholding of recognition of the new regine which was a consequence. It would follow, then, that while the
illegality of the rebellion, per se, was mot an obstacle to the establishwent of Rhodesia as an independent State,
‘it was the political basis and the objectives of the regize that made the Declaration without international effeci.
Thus, where a particular territory is a self-deterlinatioi'unit as defined, no government will be recognized which
comes into existence and seeks to control the territory as a state in violation of self-determination. Bowever, it
is arguable that this principle does not, at this stage of the development of international law, comstitute a
principle of law with respect to existing states, i.e. it does not invalidate the position of unrepresentative

3
governzents in existigg states.

Nonetheless, there can be no doubt that the evidemce ip favour of the self-determination principle as applied to
5
self-determination units and, in particular, to non-self-governing territories, is consistent and uniform. It is

arguable that although the principle of self-detersination has a relatively limited extent and although it Berely

1. See British Tearbook of International Law 41 (1965-6) at 103 and 112-3 citing the Oniversal Declaration.

2. Devine accepts the proposition that the Smith Covermment came into existence in violation of self-determination
in a political sense, in "Status of Rhodesia in International Lag" A J (1873) at 67; However, he regards
self-determination as too controversial, unaccepted and vague to be used by the Rhodesians as a shield or by
anyone else as a sword against them, (at 71); Cf the same author A J (1874) 182-208;

3. The analogue of self-determination in the case of existing states is the duty of mon-imtervention in internal
affairs. The incidents of that duty are somehat controversial; they are in any event essentially negative. Cf J
Crawford : "Criteria of Statehood in International Lag" in British Yearbook of International Law 48 (1976-7)
(larendon Press, Oxford (1978)

4. Cf D J Devine in NLR 34 (1971) at 415; Fawcett's reply op cit at 417. Although Rhodesia does undoubtedly
represent the plainmest instance, the situation does have analogues, e.g-Katanga in the Congo. The situation in
Guinea-Bissau was an instance of the operation of the rule in the reverse situation. Moreover, it is quite
possible for a rule to consolidate by virtue of consistent practice in ome central, even if isolated case, e.g.
the developeent of neutrality in the Am Civil War.Cf I Brownlie : "Recognition in Theory and Practice" in
British Yearbook of International Law, Clarendon Press, Oxford {1983) 197-211
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serves to ratify the international position of effective but unrepresentative régines, it is capable of having very
substantial effects if gemerally applied. An entity is probibited from claiming statehood if its creation is in
violation of an applicable right to self-deterlinatioi. This principle of self-determination, then, bas been used to
great effect to account for Bhodesia’s lack of international recognition and its consequent demial of statehood.
However, it is suggested that this same principle can also be viewed from a different perspective so as to

‘counter-balance the above argusent which would deny recognition to Rhodesia at international law.

In this regard it has been pointed out that it is the right of cohesive national groups to choose for themselves the
fors that their political organization should take and what their relation to other groups mould bg: Seen from this
Perspective, recognition for a group seeking self-determination should be accorded more readily thanm if that group
were not, or, alternatively, the principle of self-determination shoulp be made to compensate for the lack of some
other quality of statehooé% It is clear from the survey of the above contentious principles of recognition in the
light of the Rhodesian cases, that the invocation of principles of international lam by the Rhodesian Jjudges could

Iy
well have been, as ome writer put it, “something of a two-edged proposition for the Bhodesian Courts”.

It is clear too, that in the Rhodesian cases and in the case of the status of Bhodesia at international law,there
exists ample scope for departing from strict Relsenisa which emphasizes the traditional criteria of statehood as
sufficient for international recognition. These tradiiional criteria, based, as they are, on effectiveness, may well

have been sufficient in the state practice of yore. However,it is suggested that in more recent years, with the

1. The Privy Council in Madzimbamuto vs Lardner-Burke (1868) 3 W L R 1229 at 1250 did not consider this position,
arguing instead, that Southern Rhodesia was not 2 State because the legitimate Government was still trying to
reassert itself. Cf In Be James (1977) 2 WL R 1 (C &)

2. Cf § Guest : “Three Judicial Doctrines of Total Recoznition of Revolutiomary Governments™ in A J (1980) 1-48;

3. See I Brownlie : Principles of Public Imternational Lag (1973) at 87T;

4. Gee Guest op cit at 46-7; Cf J ¥ Eekelaar : “Rhodesia - The Abdication of anstiin&ignalisi'in NLR 32 (1969) at
19 and 25; See too by J M Rekelaar: "Principles of Bevolutionary Legality* in Oxford Essays in Jurisprudence 2nd
ed A W B Simpson (ed) Clarendon Press, Oxford (1983) at 22
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development of additional eriteria of recognition not based on effectiveness and even contradicting it in some
cases, this is no longer the case. It is in the Rhodesian situation especially, that the impracticality and
inadequacy of Kelsen's international law doctrine within the ambit of modern state practice has been glaringly

)
exposed.

Kelsen's international law doctrine and sovereign independent states

It is important to note here that in those revolution cases decided in countries which had already been sovereign
independent states at the dates of occurrence of the revolutions, the employment of Kelsen's international law
doctrine may well be more beneficial, though still not without its shortconing:. Bot surprisingly, then, it is in
these cases in which his doctrine has been rigorously invoked. His international law doctrinme has already been
considered in relation to these cases in a previous Chapter? Bere it will be considered exclusively within the

parameters of International Law and its applicability in the legal systems of sovereign independent states.

This doctrine, it will be remembered, holds that total recognition should bg accorded to a revolutionary governsent
vhere that government and the area over which it has effective control is a state according to the criteria of

Y
statehood of international law. Importamt inm this regard is Kelsen's theory of the relation between international

and national law. Here Kelsen postulates a so-called “no-conflicts” theory. In Kelsen’'s words :

“International lav and national law camnot be different and mutually independent systems of norms if the norms

of both systems are considered to be valid for the same space and at the same time. It is logically not
5

possible to assume that simultaneously valid norms belong to different, mutually independent systems

felsen’s contention, then, is that there are no conflicts betgeen international and national law and this e does by

1. Cf § Guest : "Three Judicial Doctrines of Total Becognition of Revolutionary Governments™ in AJ (1980) 1-48; See
further J ¥ Bekelaar : "Principles of Revolutionary Lezality” in Oxford Essays in Jurisprudence, Clarendon
Press, Oxford (1973} Ch 2; J Crawford:"Criteri i i " in British Yearbook of
International Law, (1976-7) Clarendon Press, Oxford, (1978)

2. Cf Ch’s 5 and 6; See further Guest op cit at 44-8;
3. See Ch § for details
4. Gee Guest op cit at 44-8; Of I Brownlie : Principles of Public International Lag (1973) at 570-80;

5. B Xelsen: General Theory of Law and State {(1945) at 363.
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stating that there is a principle of international law that fulfils the function of the basic norm of the aunicipal
legal order. This, significantly, is the principle of effectiveness which declares that the one all-embracing
criterion of statehood, under which the others are subsumed, is the existence of a set of effective norms vithin a
certain territory{ The principle of effectiveness, therefore, is, to all intents and purposes, the basic norm of the
international legal order and, as such, it fulfils the role of the basic norm of the municipal legal order. As a
result, the municipal and international legal orders must, of necessity, dovetail? Yore specifically, with regard

to the revolution cases, Kelsen's international law doctrine may be applied thus :

"To assume that the contimuity of national law, or - what amounts to the same - the identity of the state, is
not affected by revolution or coup detat, as long as the territory and population remain by and large the
saee, is possible only if a nore of international law is presupposed recognizing victorious revolutions and

3
successful coups d’etat as legal methods of changing” the constitution”.

0nly because the modern jurists consciously or unconsciously presuppose international law as a legal order
determining the existence of the state in every respect, according to the principle of effectiveness, do they
believe in the continuity of nmational law and the legal identity of the state in spite of a violent change of the
constitutio;f Thus, the basic norms of the different national legal orders are themselves based on the general

positive norm of effectivenes of the international legal order.

From the foregoing exposition it is clear that Kelsen in his international law doctrine presupposes the primacy of

international over national law. Onder this doctrine, then, the reason for the validity of the national legal order

1. See H Kelsen : General Theory of Law and State (1945) at 121; Cf J Crawford : “Criteria of Statehood in
International Las” in British Tearbook of International Law (1976-7) Clarendon Press, Oxford (1978); See too I
Brownlie : “Principles of Public International Law* ip British Yearbook of International Law, Clarendon Press,
Oxford (1983) 197-211.

2. See 5 Guesi : "Three Judicial Doctrimes of Total Recognition of Revolutionary Governments" in AJ (1380) 1-48 at
38-40;

3. Kelsen op cit at 366;

4. Ibid 369; Cf T KX Iyer : "Constitutional Law in Pakistan : Relsen in the Courts" in Az Jnl of Comp Law Vol 21
(1973) 758-781;




237
must be sought in international law. This is possible, because, as mentioned, the principle of efficacy, a nora of
positive international law, determines both the reason for and the sphere of validity of national law. This general
nore of international law may be presented in the statement that according to international law the governzent of a
cormunity existent nithin a certain firmly circumseribed space, if it exercises effective control over the sembers
of this community and is independent of other governrents of analogous communities, is to be regarded as the
legitinate government and the community under this government, as a state in the sense of international la;. It
does not matter, according to Kelsem, whether the government exercises its effective control on the basis of a
previously established and still valid constitution, or on the basis of a comstitution that has been established by
this government in a revolutionary wa;% To express it in legalistic terms : A norz of general international law
authorizes an individual or a group of individuals %o establish and apply on the basis of an effective constitution
a normative coercive order. It thereby legitimates this coercive order as a legal order valid within the ferritory
anc temporal sphere of its factual efficacy and the constitution by this legal order as a state in the semse of

3
international lag

It is against the backdrop of the above principles of Kelsen's imternational law doctrine that the revolution cases
decided in the sovereign independent states should be understood. Thus, in the Pakistani and Dgandan cases
{considered in extenso in Chapter Five;'it vas held that total recognition should be accorded to a revolutionary
government where the state in which the revolution had occurred, has mot lost its idemtity according to

S
international lar, In both Dosso and Hatovu, the Courts made explicit reference to this doctrime and in each case

1. B Kelsen : "Sovereignty and International Las" in Georgetown L J vol 48 (1960) 627-640; Cf X Yoegelin
" ’ " in Pol Sc Q 52 (1927) 268-276;

2. Ibid 630-1.
3. Ibid 632-3;
4. Cf Ch 5 for details.

9. See § Guest : "Three Judicial Doctrines of Total Becognition of Revolutionary Governments® in AJ (1980) 1-48, at
36-1.
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| 2
the primacy of international over mational lam was assumed. Firstly, in Dosso it was held that the Laws (Continuance

in Force) Order was a “new legal order’. The Chief Justice, ¥ubammad Munir CJ said in reference to Relsen's theory :

“If the territory and the people remain substantially the same, there is, under the modern juristic doctrine,
1o change in the corpus or international entity of the state and the revolutiopary government and the new
constitution are, according to International Law, the legitisate government and the valid codstitution of the
state. Thus, a victorious revolution or successful coup d’etat is an internationally recognized legal method

3
of changing a constitution”.

bgain, ir Hatov&? on sinilarly Eelsenian lines, the Chief Justice Sir Ddo Udoma CJ held that the 1966 Constitution
vas the only valid Comstitution of Uganda. In the course of his Judgment he relied on the following significant

excerpt from Relsen's General Theory of Law and State : "The government brought into permanent power by a revolution

or coup d’etat, is, according to international law, the legitimate government of the state, whose identity is not
affected by these event:'. As might be expected, the Chief Justice also referred to Dosso for support and concluded
in the following terms : ... applying the Kelsenian principles ... our deliberate and considered view is that the
1966 Constitution is 2 logically and legally valid Constitution and the supreme law of Ugand;t. It is, perhaps,
unfortunate that the Chief Justice left the matter here and did not deem it necessary or open to the Court to go as
far as to examine whether the new Head of State of Uganda was internationally recognized or, alternatively, to

=
accord recognition to the Ugandan Government.

1. Cf § Guest : "Three Judicial Doctrines of Total Recognition of Revolutionary Goveraments® in AJ (1980) 1-48 at
39-41.

2. See Ch 5 (above) for full details.
3. M Kelsen : General Theory of Law and State (1945) at 368-9;

4. See again Ch 5 (above) for elaboration.
5. [Kelsen op cit at 221

6. Ibid 539, Cf J ¥ Fimnis : “Bevolutions and the Continuity of Lag® in Oxford Essays in Jurisprudence, Clarendon
Press, Oxford, (1973) Ch 3.

1. at 540;
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Frop the foregoing it must not be supposed that all the revolution cases decided in sovereign independent states
exhibited in their judgments a rigorous adherence to Kelsenisa. Thus, in the seminal Pakistani decision of giliﬁiv
(vhich overturned Dosso) a marked departure from Kelsen's international law doctrine is evident. In this landmark
case the principle (which is becoming increasingly evident in modern state practice} was accepted that a government
ought effectively to represent the will of the people over which it has effective control, before recognition is
'given? The efficacy of the control, therefore, is clearly not sufficient in itself to warrant international
recognition. Amongst ofher things, this principle contains the suggestion that an exchange of viess be held prior
to recognition on whether the de facto goverment intended to hold elections rithin a reasonable period of tiné?
Furthermore, the constitution must reflect the aspirations of the people and hold promise for the realization of
themselve;f It must, therefore, embody the will of the people which is usually expressed through the medium of
chosen representatives. It must be this type of constitution fros which the nores of the legal order will derive
their validit}? Sajjad Abmad J put it aptly when he stated that "the Pakistani judicature had the power of
dispensing justice as the trustee of society™ and to the judiciary.fas assigned "the duty of being the watch-dog of

the actions and virtues of the other co-ordinate limbs of the state”.

Statehood without Recognition ?

Before closing this Chapter, a final controversial but monetheless critical question must be posed : can a state
properly be said to exist at international law, independently of recognition by other states ? It is significant

that Kelsen has sought an answer to this question on a philosophical-metaphysical plane, holding that states exist

1. See Ch 5 (above) for full details.

2. Cf S Guest ; "Three Judicial Doctrines of Total Recoznition of Revolutionary Governments™ in AJ (1980) 1-48 at
46-7. Guest gives a recent example of the existence of this principle viz Res XXVI of the 1965 Second Spatial
Inter-Aw Conference described as “Informal Procedure on the Recognition of De Facto Governments®.

3. Ibid

4 Cf T KK Iyer : “Constitutional Law in Pakistan : Kelsen in the Courts” in Am Jnl of Comp Law Vol 21 (1973)
759-781

5. Pakistan Supreme Court (per Sajjad Abmad J ) at 241
6. At 261.
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in law only in relation to the recognizing states, this theory having been labelled the constitutive theory of
recognitio;. This doctrine, however, has frequently been subject to a great deal of criticisi? Nowadays, it would
seed the more generally accepted theory amongst international lawyers is the declaratory theory under which it is
assueed that states “exist” according to international las independently of recognition by other states and that
recognition signifies merely a formal acknowledgment of the fact that a state exists. According to this theory,
then, the rules of internatioral law that definme the existence of a state, are power-conferring rules by which other

3
states may accord recognition.

The declaratory theory of recognition, therefore, would seew to be the better and more expedient one because it more
closely accords with international practice. Hosever, it must be emphasized that recognition by other states is
still highly relevant insofar as it determines whether a state has met the criteria of statehood according to
international law since it represents the crucial evidential factor as to whether other states regard it as a state

\ ] , Y4
according to international law.

It is noteworthy that some jurists have attempted a via media between these two theories by pointing out that the
5
truth is to be found somewhere between these theories According to this view, both the position of the state and

the reasons behind according recognition are relevant. In this regard, it has been considered significant that

1. See B Kelsen : "Becogrition in International La : Theoretical Observations " Am Jnl of Int'l Law 35 (1841) at
605

2. See, for example, T Bayt in “So-called De Facto Becognition” Tale L J 31 (1921) 470, who says that recognition
being constitutive in effect, is like a teacher saying to a pupil “Your sum is right if you are a good girl" See
further P ¥ Brown : “The Effects of Recoznition" Am Jnl of Int'l Law 36 (1942) 106; E Borchard : "Becognition
and Non-Recognition™ in Am Jnl of Int'1 Law 36 (1942) at 108; This doctrine, however, is not acknowledged in the
Charter for the Organisation of Am States which declares that the political existemce of the state is
independent of recognition by other states.

3. See § Guest : "Three Judicial Doctrines of Total Recoznition of Revolutionary Governments™ in AJ (1980) 1 - 4§
at 44-5; Cf J Crawford : "Criteria of Statehood in Internatiopal Law* in British Yearbook of International Law
(1876 - 7) Clarendon Press, Oxford, (1978);

4. Ibid.

5. For this view, see ¥ B Akehurst : A Modern Introduction to Interpational Lay 2nd ed (1971) 19; See further D ¥

breig : International Law (1970} Ch 4.
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“nother-states” are slower to accord recognition than "third-party statesf‘ This, it is suggested, would be of some
importance in assessing whether the Rhodesian Government had gained international status. Although jurists have been
almost unanimous in holding that there is mo duty to recognizéf premature recognition has been regarded as an
intervention in the affairs of other stateé’and where there is clearly no opposing force at all, recognition has
nore frequently been given to revolutionary governlents& It was, then, Rhodesia’s non-compliance with the

[
above-sentioned principles of modern state practice which would account for her lack of international recognition.

1. See H Relsen : Principles of International Law 2nd ed (R Tucker) (1967) at 391 - "The government of a state
interested in the existence or nmon-existence of amother state is, it is true, not an objective and impartial
authority to decide that question. See too { G Fenwick : "The Recognition of New Governments imsituted by Force
" Ao Jol of Int’l Law 38 (1944) 488,; See oo the case Deutsche Continental Gas-Gesellschaft vs Poligh Stage
(1928-30) Ann Dig Ro 5 at 11

2. Nith the conspicuous exception of Hersch Lauterpacht’s theory; see £ J Cohn : "Beview of Hersch Lauterpachi’s
Becognition Theory in International Lan® in L Q R 64 (1948) 404; J L Kumz "Criti
Lauterpacht’s Recognition in International Las™ Canadian Jal of Int’l Law IIT (1965) 290;

3. Bee Fenwick op cit at 488 et seq
4. See Pres Nckinley's Annual Message of 11 April 1898 in 1 Moore International Law 108;

5. It is unfortunate that the judges in the revolution cases in Rhodesia did not consistently refer to some further
principles of sodern state practice such as those laid down in the International Convention on the Elimination
of All Forms of Racial Discrimination; See (1965) UNGA Res 2106 II, See further C Jimeerli : "Human Rights and
the Rhodesian Law in Southern Rhodesia® ICLQ 20 (1971) 239; See too X A NcDougal and W ¥ Reisman : “Rhodesia and
the UN : The Lawfulness of International Concern® Am Jnl of Int’l Law 62 (1968) and J Hopkins CLJ (1967) 1 ;
The writer Quincy Wright bas for example argued that these violations are evidence of the likelihood of the
temporary rather than permanent effectiveness of a revolution. See his Article * The Chinese Recognitiop
Probles” in Amw Jnl of Int'l Law (1968) at 221;
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Conclusion

From the foregoing it should be clear that a common thread can be

detected which pervades the present study.

At its most abstract and generalized level, this is contained in the
fundamental Is-Ought dichotomy which structurally underlies Kelsen's
Pure Theory of Law. In the very first Chapter of this study it was
pointed out that this rigidly drawn demarcation between the realms of
the Is and the Ought could not be sustained by empirical verification.
This became more apparent in the ensuing Chapters, as the line of
argument of this study moved gradually from the more abstract to the
more concrete and where this dualism was examined in its practical
ramifications. Here priority was accorded Kelsen's efficacy-validity
thesis and all that that entails. In evaluating this special case of
the Is-Ought dichotomy, the long-standing "myth" of Is-Ought was

further accentuated.

Firstly, this criterion was scrutinized from an essentially theoretical
vantage point and it was found that even at this relatively abstract
level the degree of overlap between the realms of Is and Ought, fact

and value, reality and ideality, normativity and sociology, efficacy and
validity was already as substantial as it was unavoidable. This was
found to be the case, not only in regard to the efficacy and validity

of single, individual norms, but also, and more significantly, with

regard to the efficacy and validity of a legal order as a whole.

Following logically from this, and, again, from an essentially
theoretical perspective, Kelsen’s Grundnorm conception as the ultimate

and presupposed Ought of his Pure Theory of Law was subjected to
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critical analysis. It was found that this conception, which, according
to Kelsen, constitutes the ultimate source of validity of the legal
system, was predicated on more than just the "ninimum" of effectiveness
which he had to concede for it. In fact, it was seen that this
conception can be regarded as a product of the legal order it
represents, that underlying it and central to its presupposition, afe
the very "impure" factors of politics, sociology, history, ethics,

morality, Jjustice, etc., which Kelsen so vehemently sought to exclude

from the ambit of his Pure Theory of Law.

This was found to be especially true with the examination of this
conception in dynamic revolutionary conditions in which its
limitations were exposed. Furthermore, and more importantly, the
deficiencies crudities and inadequacies of Kelsen's efficacy-validity
thesis in practical revolutionary situations were highlighted. As a
result, it was found necessary to supplement this criterion with
additional, more flexible criteria, more amenable to the
politico-sociological realities of revolutionary situations. In so
doing, the overlap between efficacy and validity was further focused

upon.

The practical inadequacies of this criterion were brought into sharp
relief with the examination of the revolution cases in which the
undesirable and often uncompromisingly unjust results of its judicial
employment were illustrated by reference to selected case-studies. At
the same time it was pointed out how the judges in some revolution
cases departed quite significantly from this criterion and adopted

several limiting principles designed to moderate, or, at least,
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neutralize the unjust results which the rneasurement of legality by
effectiveness alone invariably gives rise to in practice. From this, it
was seen that while efficacy remains probably the dominant criterion of
legality, its employment as a blanket test of legality cannot be

sustained.

Finally, Kelsen's efficacy-validity thesis was examined within the
sphere of international law by reference to the twin concepts of
statehood and recognition. Here it was found that although Kelsen's
efficacy principle remains the dominant criterion of statehood and
although this efficacy-validity criterion may correspond substantially
to the traditional criteria of statehood, this is no longer the case in
modern state practice where further limiting principles have been
evolved to serve as criteria of legality. It was seen that these
relatively modern and often controversial criteria of legality tend to
be predicated on political, moral, and related "impure"

considerations. From this, it was made clear that even in the
relatively decentralized and primitive sphere of international law, the
degree of overlap between efficacy and validity, the Is of
politico-sociological reality and the Ought of normative Ideality,

remains formidable.
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