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NOTES ON TERMINDIOGY

~ This term is used to refer to any person or group of

persons not of European descent. The term 'Black’ is
used in preference to: 'Bantu' which is a language
classification for a particular sub-group of the Nquni
people; ’'Native' which was widely used by the colo-~
nists when referring to the indigenous African people;
and 'Kaffir' which is generally regarded as perjorative

nowadays.

This term is used to refer to those systems of law
which are Ramanistic in structure, basic concepts, and
general outlook, inasmuch as the national legal system
has been subject to a pervasive Roman law influence as
a result of the redis—covery and reception of Raman law
during the Middle Ages.l

These terms are used to indicate that area of law other
than criminal, constitutional, administrative and com-
mercial law, ie contréct, delict, property, succession

and the law of pers,ons.2



Camon law

Camon law

Custamary law

Mixed legal

systems

xX

This term is used to indicate the system of law found
in England and the United States of America, and those
countries whose legal system is based on, or derived
from, the Anglo-American system, in order to distin-

guish such systems fram civil law ones.3_

This term is used in the context of South Africa to
mean the- Ramnan-Dutch law, as received from the Nether-
lands and modified by time and local conditions. Cam-
mon law in this sense is juxtaposed to the term 'sta-

tute law' or 'legislr:\tion'.'{l

This term is used to indicate the indigencus law of any
people which exists apart fram the laws imposed on, or
adopted by, such people from other national systems.

Custamary law is largely unwritten traditional law,

This term is used to describe those systems of law
which are neither common law systems nor civil law
systems but a mixture of both. Such systems are also
referred to as 'hybrid' because they contain both civil
and common law elements and sometimes customary law
elements as well. South Africa in particular has a

mixed system of law.b
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See Hahlo & Xahn 131-132 and 521-3. For a detailed discussion on

classifying the different legal systems see generally David and

Brierley 17-29; Zweigert & Kotz 57-67; Eorsi Compara-

tive Civil (Private) law (1979) 31-61.

Hahlo & Kahn ibid. In some legal systéms where the law is divided

into private law and public law, civil law in this sense is the same
as private law. However the distinction between private and public
law is not found in all legal systems, therefore the term civil law 1s

preferred in this study. See David & Brierlev 74 for a d’iscuséion. of

this aspect.

Hahlo & Kahn 132_—133; David & Brierley 286 et seq; Zweigert & Kotz

189. As will be indicated during the course of this study when
it cames to the issue of codification the distinction between the two

systems often breaks down.

Hahlo & Kahn ibid.

David & Brierley 29, 404 et seq; M'Baye International Encvcloredia of

Carparative Law vol 2 138.
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Xix

ROTES ON TERMINOLAGY

This term is used to refer to any person or group of
persons not of European descent. The term 'Black’ is
used in preference to: 'Bantu' which is a language
classification for a particular sub-group of the Nquni
people; 'Native' which was widely used by the colo-
nists when referring to the indigenous African people;
and 'Kaffir' which is generally regarded as perjorative

nowadays.

This term is used to refer to those systems of law
which are Ramanistic in structure, basic concepts, and
general outlook, inasmuch as the national legal system
has been subject to a pervasive Raman law influence as
a result of the rediscovery and reception of Raman law

during the Middle Ages.l

These terms are used to indicate that area of law other
than criminal, constitutional, administrative and cam—
mercial law, ie contract, delict, property, succession

and the law of persons.2
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This term is used to indicate the system of law found
in England and the United States of America, and those
countries whose legal system is based on, or derived
from, the Anglo—American system, in Qrder to distin-

guish such systems fram civil law ong:_s.3_

This term is used in the context of South Africa to
mean the Raman-Dutch law, as received from the Nether-
lands and modified by time and local conditions. Cam-
mon law in this sense is juxtaposed to the term 'sta-'

tute law' or 'legislation'.4

This term is used to indicate the indigenous law of any
people which exists apart from the laws imposed on, or
adopted by, such people from other national systems.

Customary law is largely unwritten traditional law.”

This term is used to describe those systems of law
which are neither common law systems nor civil law
systems but a mixture of both. Such systems are also
referred to as 'hybrid' because they contain both civil
and common law elements and sometimes customary law
elements as well. South Africa in particular has a

mixed system of law.b
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l. General
The codification of law, dates back to 2000 BC or possibly even earlier,
and continues to this day. Moreover codification is not limited to one

type of legal system but occurs in civil law, common law, custamary law,

and mixed legal systems. Similarly although codification frequently has
political overtones and may occur as an instrument, or result of political
change, the use of codes is not restricted to any particular type of
political framework. Thus codes are found in a wide variety of countries
which have greatly differing political, §ocial and economic backgrounds.
The chronological and geographical- extent of codification makes it an
interesting subject for a comparative and historical study. In order to
speculate on the possible future of codification in South Africa it is
first proposed tc lock at the historical development of codes and codifica-
tion generally, and to examine the experiences that have .occurred in other
national systems, in order to achieve "a: broéd perspective of this
contraversial legal topic, before studying its role in a particular legal

system.

2. Projected ambit of studv

The projected ambit of this study is to ‘examine, by means of a camparative
survey, the evolution and development of codification as a legal

phenamenon, taking into consideration:



the historical and geographical extent of codification
some—- of the problems and challenges confronting
codification
the reasons why codification has been successfully used
in some national legal systems and not in others;
and, in the light of these factors, to examine the possible future of

codification in the South African legal context.

3. Definition of Codification

At the outset of this study it is necessary to indicate what is to be meant
by the term codification.

:-__-_It_: is extremely difficult to arrive at an entirely satisfactory defi-
nition, particularly in a study which ranges widely over a variety of
codes, compiled over an extensive period of time.l This difficulty is
attributable to the following féctors.

First, the presence or absence of the title 'code', in reference to a
particular statute or collection of statutes, is no clear indication as to
whether that area of the law has in fact been codified. For example, the
laws of Hammu-rabi have traditionally been described as a Code, although
statements by Hammu-rabi himself would indicated that he had not set out to
codify the law.? Similarly the South African Criminal Procedure Act, 51 of
1977, has been cal led a code despite the fact that it is an incomplete
statement of the law; and there is no indicati_on on the part of the
legislature that codification was intended.3 On the other hand, it can
kappen that there is the declared intention to codify the law but the
resulting statute is not called a code. This occurred with the Bills of

Exchange Act of 1882. This act was passed during a period of intensive law



reform in England which was partially inspired by the codification movement
on the Continent. Iord Herschell, considering the Act in the case of

Bank of Enaland v Vagliano Bros,? stated that 'The Bills of Exchange Act

was intended to be a code of the law relating to negotiable instnuments'.>
He went on to say that because of this the Act should be considered as the
primary authoritative source of law on the matter.

The gquestion of the intention of the legislator being used to
determine whether an enactment is a code or not, is another factor which
complicates the definition of codification. Although the intention to
create a code of law may be a useful indicator for classifying a statute;
the final product may fail to-fulfill, or accur'afely reflect, that inten-
tion. Further, in judging whether a code has been produced, 1$wyers fram
diffe'rent legal systems will apply different criteria. Thus a civil law
lawyer may have considerable problems in accepting that a cgmon law sta-
tute which is intended to codify t:}'le law is in fact a code. Similarly a
camon law lawyer may look at a civil law code - such as the French Civil
Code - and wonder how a collection of such open-ended and generalised legal
provisions can be regarded as a complete and authorative statement of the
law. The conflicting views of lawyers from the two systems are due to
fundamental distinctions between the civil law and the common law; and to
differences in attitude towards codes themselves.® However conflicts of
opinion are not confined to different legal systems. The passage of time,
and the development of more sophisticated styles of legislative drafting,
may mean that codes within the same legal system are quite different -
compare for example those of France and Germany. Indeed legal changes may
be such that statutes which were once regarded as codes are felt to be no

longer worthy of the name.7



It might be thought that a code can be recognised and defined by the
task it performs. However, a further factor arising out of the
distinctions between different legal systems is the variety of functions
expected of a ade.b Thus codification may be seen as a means of consoli-
dating the existing law and ocmpilihg it in a more accessible form; or, it
may be seen as a means of reforming the existing law and introducing a
number of innovations. As the function of a code is likely to be
influenced by considerations of the needs, resources, and dominant
ideologies of a country at the time of codification, there can be little
consensus as to what the function of a code should be.? Consequently,
although some may feel that a code should simplify, systematize and reform
tﬁg 1aw;10  others may be of the view that codification should primarily be
a restatement of the law, and e clearly distinguished fram law reform.ll
IYet others have suggested that cod_ificatiqn should be used to modernise
legal terminology and improve the bhasic administration of the law, rather
than implement structural reform.12 Not only may the function of codes
vary fram one situation or pericd to another; but the stated function, and
actual function, may be different. For example, many thought that the
French Code - The Code Napcleon - would radically reform the law in order
to reflect recent, revolutionary, political changes.l3 In fact the code
was firmly based on traditional legal institutions and little new law was
introduced.l4 Moreover, when considering the question of function, it
should be borne in mind that although-the main function of a code may be
the restatement of the law, not all restatements will necessarily be
c:odes.l5

It has been suggested that a code may be distinguished from other

statutes because it is a camg lete, systematic, statement of the law, which



is exclusive in its dominion, and supplants all special diversities of
locality, status, Jjurisdiction or privilege.16 Apart from the fact that
not all ocodes express the law in a systematic fashion, these characteris-
tics could equally well be applied to a variety of statutes - for example
those that replace the existing customary law; or which combine a
multiplicty of local laws within a single document.l’ Nor is a code neces-
sarily a camplete statement of the law. Although there are codes that were
intended to be comprehensive statements of the law — such as the Prussian
Code of 1794;18 today, due largely to technical and procedural problems,
parﬁial codification is more common.’? Similarly while a code may be a
canprehensive statement of a particular area of law - .for example the civil
-la“;_— this does not mean that the entire legal system is codified.
Moreover experience has shown that even the most camprehensive code will
inevitably have loopholes and inadequacies and prove to be less camplete
than envisaged.

It is apparént that none of the above factors distinguish a code from
other forms of written law; although by themselves, or in combination,
they may be useful indicators.

Perha‘ps the distinguishing features of a code can best be found in its -
relation te other statutes and sources of law within the same legal system;
and in the way in which its provisions are applied to cases that come
before the courts.

First, whereas a statute may be a comprehensive and exclusive state-
ment of the law relating to a particular subject; in codifying the law
there will be an attempt to achieve 'a rational formulation of the under—

lying principles of all the aspects of human activity regulated by the

code'.?0 rThis is because the envisaged lifespan of a code is generally



longer than that of a statute, the latter being subject to frequent
amendment and revision. Indeed, one of the reasons why codes are used is
to overcame the problem of accumilated legislative enactments.

Secondly, the status of a cocde will generally be superior to that of
an ordinary statute, in that the code will be referred to before other
sources of law - including -c:ase decisions and subordinate legislation.
Moreover, the order in which other extra~codal legal sources may be used is
often stipulated by the code. Although the status of a code may not be
exactly the same in different legal systexns;21 it is generally true that
those who draft the code will approach their material in a manner distinct
fra_n other statutes. Also the attitude of lawyers and laymen to codified
l;‘w-wil; be distinguishable fram that expressed towards other enactments.

*Thirdly, although a code - like any statute - is a product of the
legislative branch of governmment, its success, and therefore continued use,
is very dependent on the co-operation and contribution of the judicia-ry.
Thus a system of law - or part thereof - can only really be said to be
codified if the provisions of the code are regularly and consistently
applied to cases that came before the courts.

There is little doubt that today 'codification appears to be much more
diversified than a century agon22 Consequently it would be misleading to
limit the meaning of the texm to any specific type of code. However, in
the light of the above considerations and for the purposes of this study,
codification is understood to mean: a conscious attampt by the legislator
to convey, by means of the minimum numbexr of necessary provisions, within
an authorative document, a selected area of law. Such an enactment must be
comprehensively structured - although not necessarily camwprehensive in

scope — so that whether the work consists of a single document or a series



of them, they are related to each other in a rational way. Further the
motivation behind such an enactment must be to improve the current law on
the subject - whether by reform or consolidation - either for a selected
target - such as the practitioner, or generally. Codification is more than
mere amending legislation aimed at blocking loopholes discovered in exis-—
ting statutes. Therefore codification is not to be understood as a short-
term repair job on a delapidated legal system, but a radical - without

meaning revoluticnary - overhédling of the existing law, so that it be

better able to provide for current and future needs.



The difficulty at arriving at a satisfactory definition has been ex-
perienced and discussed by others. See for example Bayitch in Yianno—

poulos 161,_ 162 et seq.

See Driver & Miles The Babylonian laws vol 1 (1952) 45 particularly
note 1; and Kocourek & Wigmore 387. '

For reference to the Act as a code see Dugard Introduction to Criminal

Procedure (1977) 57. Campare however the attitude of the redactors of
the Criminal Procedure Ordinance 1 of 1903 as indicated by De Villiers
(1931) 43 SAIJ 318. See also the comnents of Burchell & Hunt 42 note
359. ' '

1891 AC 107 at 144. This attitude towards the codification aspect of
the Bills of Exchange Act also found support in other cases for
example In re English Bank of the River Plate Ex parte Bank of Brazil
(1893) 2 Chancery 438 at 442. Campare however Swancpoel v Crown Mines
Ltd 1954 (4) SA 596 (R) at 603-4, where Fagan JA rejected the argument
that the Prescription Act 18 of 1943 should be regarded as the primary
source of law on the question, on the ground that the intention behind
the act had not been to codify the law on the matter.

As will be indicated one of the expressions of the attitude which
distinguishes a code fram non-codified law, is that where there is the
intention to codify, then on any point dealt with by the code the law
must be ascertained from reference to the language of that code before
any other source is consulted. See for example the dictum of Lord
Watson in Robinson v Canadian Pacific Railwav Co 1832 AC 481 at 487
referring to the Civil Code of Lower Canada of 1866. Other examples of
such 'codes' were the BRankruptcy Act of 1883, Partnership Act of 1890
and Sale of Goods Act of 1893, discussed infra under codification in
common law systems. Compare however David, who expresses the view
that the re-organization and consolidation achieved by these statutes
did not amount to codification in the French sense; David & Brierley
307. '

The difference is clearly illustrated by David in the fol lowing
extract:
‘The codes of continental Europe, even if they lean heavily
on tradition and in fact perpetuate it are considered as
operating a sort of novation; they constitute an expose of
the law sufficient in itself, and the point of departure for
a new development ef juridical rules. The codes of cammon
law countries; on the contrary, do not abolish the prior
law. Their essential function is to set out systematically
principles which are thus confirmed and remain in force;
the rules of law therefore are modified and modernized by
codification only on occasion and only on special points.
law and code, one can say, are synonymous in the continental
European conception., The code in common law countries is
only an accident in the development of a law which was exis-
ting and continues to exist in a way independent from the
new code’: -
(1963) 37 Tulane Law Review 187, 190. See also Lawson Many Laws
(1977), 43; and David English law & French Law (1980) 16 et seg.

’
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This has happened with Justinian's Corpus Iuris Civilis which is
regarded by some as a code but by others as falling far short of the
definition. See the discussion infra on the 'early' codes.

As Akzin says:
'The meaning in which these terms ("code" and
"codification") are used determines the functions which the
codes will fulfil on the legal scene, and it is the sympathy
or antipathy with which the various factors involved view
the proposed functions that will make them more er less
receptive to codification':

{1956) S American Journal of Cormarative Iaw 44, 409.

Compare for example the 18th century Natural Law School view that a
code should be a corplete legislative statement of the whole body of
law, in one self-sufficient form; with the view of Lord Westbury or
Sir James Stephen, that the aim of code should be to publicize the law
in an orderly and conveniently accessiblie fashion: Pound
Jurisprudence vol 3 (1959) 724.

Tallon {1979) 14 Israel Taw Review 1, 3-5.

. See- for example the view of the Séciety of Public Teachers of Ilaw in
Ingland, discussed by Smith (1984) Statute law Review 17, 19.

M'Baye International Encyclopedia of Comparative law vol 2 (1975) 138,
153.

For example that the code would ‘'re-make the law in the image of a new
and better society' Friedrich in Schwartz 1, 2.

Zwelagert & Kotz 68.

For example, North, cammenting on the work of the English ILaw Commis-
sion states that 'Most codification projects tend to involve two ele-
ments — re-statement and reform; there is no doubt that, in England
at least, both elements are present in all the current codification
projects'. Although, as he points out 'the original intentien to
codify might have involved no more than restatement of existing
principles': North (1982) 46 RABELSZ 490, 493. See also on the
matter of restatement and reform in a code Smith op cit 20; _and
Lloyd (1949) 2 Current lecal Preblems 155, 165.

Continental Lecal History vol 1 (1968) 177.

For example as was done with the Droit Coutumier in France, Lobingier
(1918-19) 32 Harvard Law Review 114, 121.

The Allagemeines Preussiches landrecht. .

See for example in Israel as discussed by Akzin op cit 44; and in
England as discussed by North op cit 490.

Chloros (1973-74) 48 Tulane lLaw Review 814, 825 (my emphasis).
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21. On the question of status of codes and written law generally in civil
law and camon law see the camvents of Bayitch op cit 161, 165 et seqg.

22. Tallon D (1980) 15 Society of Public Teachers of law 33, 34.
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E1STORY OF OODIFICATION

1. Introduction

The history of codification suggests that there are two main reasons why
codification takes place; first to fulfil a need to 'tidy up' the law and
make it more easily ascertainable, and secondly to unify the law of hither-
to separate legal systems, following political unification of the coun-
tries, or areas of a country, where these separate systems exist.!

The first reason is influenced more by practical than political con-
siderations, although codification may still be undertaken within a o.ertain
ideological framework - for example, to make the law accessible to the
layman and remove it fram the realm of a powerful and elite judiciary; or
to create certainty and stability in the law in order to avoid the arbitra-
ry administration of justic'e."2 The second reason indicates that codifica-
tion may be undertaken to improve the administration of the law, and also
to reflect changes in the government of a country, a new political dispen-
sation or power structure.

While the first reason for codification is particularly relevant to
those legal systems that have accumulated a mass of legal material which
has grown to unmanageable proportions;3 political considerations - some-
times accompanied by a desire to express ideological beliefs through a
coded - appear to have been the motivating factor behind much codification.

Codification not only occurs as a result of political unification, or
where internal changes and re—_'organization occux, but also where there are
changes in the international status of a nation. Thus codes are often
adopted or drafted when a oountry achieves independence, as a mark of the

new country's sovereignty;5 or to indicate the independunt legal existence
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of a state.6

However codes are not only found in independent, sovereign countries.
This is particularly true of the camon law codes used in India and parts
of Africa, where the imposition of codes on the indigenous inhabitants by
the foreign powers governing them, reflected the political status quo and
facilitated the administration of justice.7

Codes may also be adopt‘;ed or introduced where political changes have
been accompanied by far-reaching socic—econamic changes, for example the
'westernisation' of Japan, China and Turkey;8 and more recently parts of
Africa.’

The above reasons for the use of codes are not exhaustive. In each
country there are a canbination of factors which cause or encourage codifi-
cation of the law. As will be seen, these influential factors vary over
the course of time and from country to country. Indeed an examination of
the history of codification - albeit brief - indicates the diversity of
codes and codification movements that have existed in the past, and
continue to exist in the present day.

2. The Archaic Codes]‘0 .

One of the problems encountered in defining a code is arriving at a satis-
factory method whereby a code may be differentiated from other forms of
statute law. In the early history of codification howéver one of the
distinguishing features of a code was that it was written law, as opposed
to unwritten, custamary law. Indeed one of the main purposes of a code was
to establish a writtén, and theréfore indisputable, record of the law,
thereby facilitating the enforcement of a single legal system over a wide

area previously governed by urwritten and separate local customs. Such a
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code was that of Hammu-rabi, King of Babylon, which is the earliest code of
law discovered, and is dated circa 2000BC.1l Under Hammu-rabi the
previously independent city-states of Babylonia were unified. In an attempt
to amend the unwritten customary law of a large area, the Laws of Hammu-
rabli were carved in diorite - campared with the usual c¢lay tablets -~ and
set up in the Temple of tarduk in Babylon,l? thus publishing the new law in
a permanent form.

Harmmu-rabi regarded himself as a reformer of law and a legislator,l3
and made no claim to have constructed a code of law. Indeed it has been
suggested that

'The laws must not be regarded as a code or diqest but as a
_series of amendments to the Camon law of Babylon.' 4

However although the laws do not represent an exhaustive exposition of the
law, the collection and arrangement of specific laws within a united whole,
with a distinct section for each law, does distiriguish Ham.mu—rabi'ls Laws
from earlier - albeit fragmented - collections of written law. Tt is not
unusual therefore, to find the laws of Hammu-rabi referred to as a code,l?
and, if one adopts a broad interpretation of the subject, justifiably so.10

In a period when written law was relatively scarce, these early or
archaic codes were often used to publicise important changes in the exis-
ting customary law. Such changes might be occasioned by political up-
heaval - as with Hammu-rabi - or to deal with social or econcmic demands.
For example thc Athenian Laws of Solon (c 800-900BC) were aimed at easing
the burden of the debtor class, while the Roman Twelve Tables (c 450BC)

sought ostensibly to break the patricians' stranglehold on the administra-

tion of justice.17 Similarly the later Leges Barbarorum were drafted to

overcome the administrative and social prohlems of conflicting systems of

law which arose in Europe after the fall of Rome. 18
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In some cases the early codes were compilations of pre-existing
legislation or traditional customary law, ocollected and re-arranged in a
code because of their public importance. Examples of these are the reli-
gious codes, such as the Biblical Codes of The 01d Testamentl® and the
Hindu law code - the Laws of Manu (c 200BC).20

Included among the archaic codes, although European in origin, are the

leces Barbarorum. Initially campiled by barbarian rulers for their Raman

subjects after the collapse of the Raman Empire in the West in 476AD, these
codes helped to preserve, in rudimentary form, many aspects of Raman law in
parts of France, Spain and Italy.21 Such codes were not however limited t_o
Roman law, and codes of customary law also date from this period, for
e_g&_imple the code of Visigothic custamary law, the Code of Euric (c 475AD),

or tﬁe Codex de 'lblsa;zz and the Iaws of the Salii or Sea Franks, the lex

Salica, which was drawn up around 450AD?> and which was followed by the

Lex Ripuaria (c 596AD) of the River Franks.

These early codes did not present a complete statment of any one
branch of l'aw,24 nor set out general principles of law,25 but provided a
set of rules whereby the immediate and most important social, economic and
political problems could be resolved. 26 ISome of these codes remained in

27 others laid the foundations for

force for a considerable length of time,
later codes.®® Moreover their. existence meant that codification, although

in a camparatively primitive form, was not entirely unknown in Europe in

the period prior to the re-discovery of Justinian's Corpus Iuris Civilis,

and the renaissance in legal thinking and interest that this occasioned.
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Roscoe Pound declared that

‘codification in the modern sense begins in the maturity of the
Raman law',

because before this attempts to codify the law were attempts to
secularise it rather than to systematise it.22 mahlo and Kahn state that

'The Corpus Juris Justiniani, ... was a code in the modern sense
in that it was intended to cover the whole of the law.' 30

However the learned authors go on to add that

'It (the Corpus Juris) differed from mcdern codes in that it did

not attempt to. ?tate the law systematically in the form of
abstract rules. 'S '

Justinian's great work thus hovers somewhat uncertainly between the
archaic codes and the modern, or 'early* European codes.

The practical advantages of codifying the growing bulk of Raman law
’ hz;ld' been realised earlier during the expansion of_the Roman Empire, as a
means whereby newly oconquered territories might be more easily controlled

and assimilated. Attempts to codify the law had been made prior to Jus-

tinian,?2 but the extent and scope of his Corpus Juris Civilis distinguish

it from these earlier works, as did Justinian’'s intention that his code
should replace all the existing law and be regarded as the 'authoritative
binding statement of the whole body of Raman law'.33

Although the Corpus Juris Civilis lacked the general legal principles

that might ke found in more modern codes, neither the enormity nor signifi-
cance of the undertaking should be underestimated. Besides seeking to
collect and compile all existing imperial legislation into a more
accessible form, and to discard that which was obksolete or repetitive;
Justinian also sought to include in_his code the best juristic writing
available - thus ensuring that much of this was preserved for later stu~

dents. Furthermore Justinian's codification represents the first major
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attampt to cope with the physical and technical problems involved in such a
task. The organization of manpower, resources, and the arrangement of
material in the Codes themselves, served as a model and inspiration for
those who were to look to Justinian's work in later years; particularly
the adherents of the Natural Iaw Schcol who were to have such an influence
on later European codes. Moreover the codification of Roman law meant that
it could be easily incorporated into other legal systems, creating today

what is known as the civil law tradition or family of laws.

3. Early 'European' Codes

Due to their incamplete nature the archaic, or 'early codes never totally
replaced custamary law,34 which continued to govern the majority of people
in ']-i!uro_pe and elsewhere. Thus although Justinian's code can be
distinguished from those that went before it, the true influence of the

© Corpus Iuris Civilis was not felt until the renaissance of legal enquiry in

the eleventh century.

In the intel;im a number of codes of customary laws were drafted; for
example the Saxon Code (c 750AD),35 the Frisian Code (c 7BOAD),36 and the
Welsh Code - the Laws of {King) Howel Dda.37 E‘re’quently the aim of such
codes was to preserve local customary law from being overwhelmed by the
incursions of Raman and Canon law.38 At the same time these codes facili-
tated the administration of justice in areas where a number of different
tribes lived under one ruler,

Codification also occurred fairly early on in Scandinavia, where cus-
tomary law was, and continues to be, the most important source of law.3?

The earliest codes occurred in Denmark, where several provincial codes

were passed between 1150 and 1250, including the Jydske ILaw of 1241. When
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the country achieved legal unity in 1683, these were replaced by a single
code of Christian v.40 1n Norway, where legal unification of the country
occurred during the latter half of the thirteenth century under King Magnus
Lagaboter (1263-1280), codified law became the most important source of
written law for a while.’l In Sweden, although there were several provin-
cial codes pramulgated during the thirteenth century - for example the 1350
National Code of Laws (for country areas) - internal political strife
during the fifteenth and sixteenth centuries prevented much judicial deve-
lopment. It was not until the seventeenth century, under the influence of
ideas fram Germany, France and the Netherlands, together with the gradual
infiltration of Roman law into the universities, that a national Swedish
Code, came into effect in 1734.42

The Scandinavian codes made no attempt to be complete statements of
the law,43 nor did they display the sophisticated or scientific
codification of the later civil law codes.‘_M

Meanwhile in Europe, the study of Roman law was spreading; and

recourse to its provisions as a lex amnium generalis when custamary law was

proved inadequate, was becaming more frequent. Under the influence of this
new academic interest in law the forerunners of the modern codes appeared.,

The first of these was the Penal Code of Charles Vv, the Constitutio

Carolina Criminalis of 1532.45 pased on an earlier code, the 'Bambergen-—

sis'4® the cCC was primarily a code of criminal procedure, but was much
influenced by the ideas engendered by the reception of Raman law and Jta-
lian legal science. Indeed it has been described as

'the first true code, "in criminal law and procedure, by whish the
dualism of the native and the foreign law was reconciled. 4

Reconciliation of legal dualism was one of the factors that made.the

idea of codified law popular, particularly in France, where custamary law -
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droit ooutumier - held sway in the north, and Raman law - droit ecrit - was

enforced in the south. Consequently a number of attempts to bring a-bout
legal unification by means of codificétion were made.48 However little
could be achieved until the country had a sufficiently strong, central, go-
vernment to enforce a single, unified system of national law.

In Ravaria two camprehensive codes appeared during the reign of Prince
Maximillian III, a criminal code in 1751, and a code of civil procedure in

"1753. A further code, the Codex Maximilianeus Bavarius Civilis appeared in

1756 but unlike the other two, was intended as a subsidiary source of
law. 49
In Prussia, Frederick the Great's Code of 1794 - the Allgemeines Land-

récht fur die Preussischen Staaten-? was among the earliest codes reflec~

ting the ideas of the Enlighte_rment and the theory of natural law.>l Under
the influence of Justinian's code and the systematic exposition of law
found in ﬁhe Roman authorities, the Natural ILaw School of the seventeenth
and eighteenth centuries saw codification as a practical means of expres-
sing the ideal, theoretical law, which had been developed during the past
six hundred years in the universities. A code providéd a means whereby
the ideal law might become the living and applied law.2?

'Codificatien was the technique which eventually enabled the

ambition of the Natural Law School to be realised. It

consolidated the evolution of Romanist scholarship over the

centuries and systematically expeunded the law as suited to eigh-

teenth century society.'

In terms of this philosophy the task of the enlightened legislator was
to reform the law in order to reject past errors, and to give authority to
those rules which fullwy conformed to reason and upheld the natural rights

of man.”4 Frederick the Great, inspired by writers such as Voltaire and

Montesquieu, hoped to achieve a popular code, based on pure reason, which
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would be ‘simple, lucid and brief in its provisions'.??

Although these aims were never fully realised,”® there is no doubt
that Frederick the Great intended to create a full and camplete code, and
even went so far as to appoint a commission which was to be consulted by
judges on matters where the code was silent or inadequate, in order to
prevent them referring to previous sources of law.27. Experience soon
showed that no code could achieve this degree of campleteness, and although
the Prussian code remained in force until 1900, later legislators were to
adopt a far more realistic view ef the need to provide for flexibility and
the develcpment of the law within the framework of a code.

In Austria codification had been instigated by the Empress Maria
"’I-'Héresa as early as 1713 when she appointed a commission to draft a code.
A first draft, completed in 1767, was rejected but part of a second draft

was pramulgated in 1787, and a complete code, the Allgemeines burgerliches

Gesetzbuch came into effect in 1811. Much less bulky than the Prussian
code, the Austrian code was also inspired by the idealism and rationalism
of the Enlightenment, and by the French Codes that had appeared in the
intervening period. However in Austria itself, the adverse political -cli—
mate meant that the immediate effect of the ocode was limited,58 although it
did subsequently influence the law in some other European countries,

notably Serbia, Croatia, Slavonia, Transylvannia and Hungary.

q. Modern Codes

i. Civil Law Countries

The 'code of codes'?®3 which introduced the era of-modern codification was
the Code Napoleon or French Civil Code.60

It has been said that two conditions are essential for successful
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codification; first an enlightened sovereign, unhampered by the past and
willing to establish new principles of justice, liberty, and dignity of the
individual; and secondly, ruling in a country which is powerful enough to
exercise an inescapable influence over others. 61
In France these conditions dia not exist until the era of Napoleon
Bonaparte, although a number of attempts to codify the law were made ear-
lier under the influence and inspiration of the 17689 Revolution. The first
of these was a resolution of the Constituent Assembly on October 5 179C,
to appoint a Commission to draft a code.®2 In 1793 the National Conventiocn
took the matter further and appointed a cammittee which, in carpliance with
th‘eir‘instructions, produced a draft code within a month.®3 Although
'ré.jeéted, this code was inspired by the philosophy and ideals of the Revo-
iut.ion,‘ and sought to remove the administration of justice fram the hands
of the despised and elite judiciary of the 0ld regime; and to make the
laws simple, democratic and accessible to every citizen. Codification was
seen as a solution to the existing legal c¢haos of old laws and custcms;64
and a way of remaking the law to reflect the new and better society which
would emerge fram the Revolution.b5 Moreover because of the Revolution a
number of former obstacles to codification had been removed - for example
there was a greater aviarepess of the need for national unity; and feudal
law had been abolished. Three further drafts followed,b6 but it was not
until the Consulate was established in 1799, with Napoleon as first consul,
that codification really made progress.

Napoleon supported the ideas expressed in Rousseau's Contrat Socia167__

particularly the latter's belief that the legislator had the power to shape
society. Nevertheless ideology and philosophy had to be tempered by prac-

tical considerations, such as the need to overhaul, unify, and reform the
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laws of France. To this end Napoleon appointed a new camission in August
1800. 68

Although Napoleon boped to achieve certainty and uniformity by codi-
fying the law, he did not subscribe to the view that a code could be a

9 nor did he believe it

complete and permanent statement of the law;®
possible to do away with the judiciary entirely. Consequently the ensuing
draft code was largely based on existing law - purged of anachronisms and
obsolete laws - and contained little in the way of new or 'revolutionary'
law.’0 It also contained material from commentators on French law -

notably Damat and Pothier; oollections of various statutes - particularly

the Grandes Ordonnances of D'Agnesseau; collections of custamary law - as

fouhd in the Livres de Coutumes; rules of canon law on certain matters;

and selected decisions of the parlements.’l Judges were given a reasonable
amount of discretion to apply the rational principles behind the code, ‘ and
to develop the law by analogy.’?2 Moreover where the code made no provision
or was silent on a legal question recourse to previous law was permitted.

While in theory belief in the rational man - inspired by the Natural
Law school; and the idea of equal rights - adopted by the Revolution;
indicated that all those interested in making the law should be allowed to
participate in a democratic fashion; Napoleon soon discovered that in
practice such ideas hindered the prcogress of codification. No doubt it was
due to hié political dynamism and personal enthusiasm for codification that
Napoleon was able to successfully manoeuvre the draft code through the
73

necessary cumbersare legislative machinery in a remarkably short time.

As a result the Code Civile des Francais came into effect in March
74

1804, to be followed by four other codes in quick succession.

Despite its shortcomings,-i_s the French Civil code marked a distinct
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break with previous codes. First while previous codes had included a
mixture of civil, criminal, canon, and provedural law within a single code,
the French civil code was exclusively concerned with private, substantive
law. Similarly the codes that followed specialised in a particular field
of law.”® Secondly, while public law had previously been largely ignored,
it could now be developed alongside private law within the structure of a
code.’7 Thirdly, codification was no longer seen as a subsidiary source of
law, to be consulted along with other sources of law, but as é primary and
fundamental scurce of law abrogating all others.”8 Fourthly, as a product
of the revolutionary movement which had brought about the demise of the so-

cially unacceptable institutions of the ancien reqime, the code reflected

thfa new relationship between legislators and those govermed by the law.”?
I-‘i;ally, by overcaming the fragmentation of the law and the multiplicity of
custams that existed previously, codification ultimately led to the emwpha-
sis of nationalism and the legislative sovereignty of the country, which in
turn enhanced the status and popularity of the codes.80

One of the most far reaching repercussions of the Napoleonic codifica-
tion movement was the introduction of codes into much of the rest of Eurcpe
as a result of French aggrandizement. Either the French codes themselves
were superimposed on other national legal systems, as the result of
military conquest;81 or they were adopted;82 or they served as models for
new national codes, within Europe and beyond.83

Contrary to what one might expect the defeat of Napoleon in 1814 did
not lead to a total rejection of French law introduced in this way, nor of
codes based on the French model.84 For example, in the Netherlands, at-
tempts to draft a code of Dutch law, had been thwarted by the accession of

Iouils Napoleon to the throne o. Holland in 1806, and the subsequent intro-
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duction of a code formulated along the lines of the Code Napoleon - the
Code of Holland - in 1809. This code had been repealed in 1811 and the
Code Napoleon itself implemented in the Netherlands. Despite the fact that
the country gained independence fram France in 1813, a truly Dutch code was
not introduced until 1838 when, after twenty-five years labour, -the Neder-—

landsche Wetboken was brought into effect.8>

The reason for adherence to the French code or facsimiles of it were
various. In countries such as Italy and the Netherlands disunity and
diversity of legal systems were as great a problem as they had been in
France, and the merits of using codification to achieve unification were
soon realised. The French code, characterised as it was by precision,
clarity, simplicity, and the systematic arrangement of legal rules, pro-
v1ded a readily accessible model. Elsewhere, because of their historical
and political background, the French codes provided a formula for newly
independent countries wanting to revolutionise their laws - such as
happened in the Latin-American countries of Bolivia, Uruguay and
Argentina.86

Such was the impact of the French code that in some countries it was
utilized or copied regardless of the indigenous legal system. For example

in the Daminican Republic, where the code was adopted in 1825, the original

French version was used despite the fact that the language of the colony

was Spaﬁish.m In Louisianna where the bulk of the laws in force at the
time of codification were Spanish, the draft code, presented to the legis-
lature in 1808, was based not on Spanish law but on the new French law and
the French Civil Code, and when pramulgated later the same year declared
itself to be a ‘'Digest of the Civil Laws now in force' regardless of

Iouisianna's legal background.e8 The influence of the French ocodes was not
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limited to the period immediately after their pramilgation in France, but
continued throughout the nineteenth century and into the twentieth.8% For
example Japan, seeking rapid westernization of its legal system due to the
growth of modern capitalism, initially turned to the French code as a
model, although it subsequently modified early drafts in the light of
codification in Germany.90

In 1868 Huc wrote

'the Napoleonic Code governs two-thirds of the civilized world;

one may surmise that one day it will be adopted by all

nations.'

The French code has remained influential, although its achievemex'it and
excellence were partially eclipsed in 1896, when the German Reichstag
. adopted the German Civil Code (BGB)?2 which came into effect in 1900.

Germany was one of the few countries which reacted strongly against
the impositioh of French law once Napoleon's power began to wane, although
demand for codification of the law persisted. Some areas of the law had
been partially codified,93 but there was no unified civil law; nor was
there sufficient legislative machinery or political oconsensus to implement
such a code.”?® It was not until there was political unity in 1871, with
the establishment of the German Empire, that effective changes in the law
could be implemented. Moreover, although the need for a civil code had
been voiced as early as 1814,9° an additional hindrance was the ensuing
academic debate on the merits of codification.

This debate arose out of thé philoscphy and ideas of the Historical
School which had developed as a reaction to the Natural Law School. The
main proponent of the Historical Scheol was Carl Friedrich Von Savigny, who
strongly opposed codification of the law on the grounds that a code would

obstruct national lega. development if it occurred before the country was
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politically, socially and econamically mature.?® Moreover, he argued,
there was no suitable German model on which to kase a code - that of the
1794 Prussian Code was inadequate; nor was there sufficient skilled
manpower for such an undertaking. Further he felt that codification would
either impede the natural growth of the law, or force it into unnatural
directions contrary to its historical growth. He also feared that a code
made by one generation would impose its own intellectual and moral notions
on succeeding generations, by which time these notions would be
anachronistic. Defects in past codes convinced Von Savigny that codifica-
tion could not be done well enough to be successful.?’

Anton Thibaut, on the other hand, as a reaction against the recent
French invasion and military occupation by revolutionary and Napoleonic
.forces, arqued in favour of the immediate codification of German law.
Codification, he urged, would provide a foundation for the national unity
of the country.98 Such a code would be based on general legal principles
adapted to Germanic customary law. All foreign la;.v would be excluded,
including Raman law.?? This conflicted with Von Savigny's belief that the
essential principles of German law could not be established unless the
legal system was studied in its full historical context.100

One of the most important results of the Historical School was the

development of Pandektenrecht and its influence on the BGB. Pandektenrecht

- or the legal philosophy of the Pandects - was based on the intensive
historical investigation, and logical analysis of, the diffuse mass of
Roman and German legal materials that made up the bulk of German law.l0l
From this arose the idea that legal rules and legal solutions could be
found by the use of logical, scientific, methods. By following this

technigue the Pandectists were able to create clear and clearly dis-
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tinguished legal cohc:epts,102 and a system of abstract, legal principles.

By the time Germany achieved political unification in 1870 the inten-
sity of the debate between the two schools of thought had largely
abated,193 and work on codification could proceed.

A camission to prepare a code was appointed in 1874 and produced the
first of a series of drafts in 1880. Unlike the French Civil Code, which
had been completed in the space of a few years, the BGB took over twenty-
two years to camplete (1874-189%6).194 The German Code has been described
as

'‘the most monumental formulation of the law in %cmprehensive abr
stract terms ever projected by the mind of man*105

Its technical sophistication stimulated its reception or imitation else-
vfhere'. For example the Swiss Code (1907) itself closely modelled on the
German one, was spbsequent ly adopted by Turkey in 1926. Similarly Japean,
although strongly persuaded to adopt a French-style code,106 eventually
opted for one more closely attuned to the more modern and scientific German
code.

As with the French Civil Code the German code was not without its
critics. Directed primarily at the professional lawyer rather than tt‘;e
layman, the language and expression of the code are at times complex and
laboured.l07 1In an attempt to be comprehensive while maintaining its
methodical construction of the law, a certain amount of simplicity and
clarity were inevitably. lost.108 Nevertheless, the code achieved its
immediate aim of providing a single, unified, system of law for the whole
country. Moreover the scientific approach to the study of law and the high
degree of systematization of Raman Iaw principles within the code has made

the BGB a widelv admired and much studied piece of legislation.
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(ii) Camon Law Systems

It has been said that

'Although the codes spread all over Europe and to the remotest

parts of Asia, they never crossed the narrow "legal straits of

Dover™!'.

While it is true that the Code Napoleon or the BGB were never adopted or
incorporated into the laws of England - as they had been on the Continent
and elsewherell0 - attempts to codify the law had been made; and the ideas
behind codification in Europe did cross the Channel, although they fell on
sanewhat less fertile ground.

England had never suffered from the same problems of a multiplicity of
legal systems within one country, as had been experienced in France,
Germany and elsewhere. Already possessing legal unity, England had little
need of codification to bring this about. However, development of the law,
left as it was to the judges, meant that a vast and unsystematic mass of
case decisions and disorganized statute law had accumulated.

The need to bring some kind of order to this chaos by means of a code
was first advocated by Francis Bacon in the late sixteenth and early seven-
teenth centuries.lll RHis project to reduce the current volume of statutes
was introduced in Parliament -in 1593, whereupon th_e matter was left to the
lawyers in the House of Commons. Unwilling to fetter the discretion and
power of the judges, the lawyers - unsurprisingly - did nothing. In 1616 a
further proposition for the amendment of the law, the compilation of di~-
gests, and the appointment of a comission to keep such digests up to date,
was suggested.l12 Again nothing came of this.1i3 Hovever the idea persis-
ted, and in 1650 Cramvell appointed a Parliamentary Camittee to campile a
Digest of the law.l14 From 1652 until 1656 a camission under the chair-

manship of Sir Mathew Hale sat to prepare a draft to simplify the law.l15
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Nothing lasting was achieved, and enthusiasm for codification died dowm.

Although there was widespread horror and revulsion at the events in
France, the philosophical ideas and ideclogical theories of the Revolution
infiltrated the common law world, largely thanks to the activity and
writings of Jeremy Bentham. As a result interest in codificati.on was
revived during the nineteenth century.

Contemptuous of judges and the role of case law, Bentham supported the
idea of legislative rather than casuistic development of the law. Essen-
tially a utilitarian, he proposed that legal clarification and certainty
would be achieved by reducing the 'shapeless mass' of the camon law to a

system of consistent rules and principles, thereby eliminating the ambiqui-
116

ties inherent in the existing legal structure.

Bentham's advocacy of codification was strongl_y_ opposed, especially by
the legal profession which monopolised legal education through its control
of the Inns of Court, and formed a powerful lobby in Parliament.ll7 oOrien-
tated towards the pragmatic develomment of the law and extremely unwilling
to adopt a priori legal principles, the opposition of practitioners did
much to thwart proposals to codify the law, or to introduce structural
reforms,

Nevertheless, attempts in this regard were made during the course of
the nineteenth century,ll8 and a number of piecemeal reforms achieved
during the 1860's.11? These culminated in a series of important consolida-
tion bills, which, although not called codes, incorporated many
characteristics of codes,120

A more realistic approach to the question of codification in common
law systems was that taken by John Bustin. While sharing Bentham's enthu-

siasm fur a code as a means of expressing the existing law in a complete
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and coherent form, he realised the complexity and immensity of the task
involved. He was also aware that unless the code was drafted in a form
acceptable to contemporary society then it would be a worthless exer-
cise.121

Both Bentham and Austin believed that it would be possible to make the
law certain and accessible, by setting it out clearly and simply, and
restricting the 3judges' function to the straightforward interpretation of
legal rules.!?? Neither ever completed' a draft code, although Austin went
further in expressing his ideas on paper than Bentham.123-

One of the major problems confronting those who sought to alter the
law by codification was the lack of any suitable legislative machinery to
initiate or implement such reform. The Lord Chancellor's office was not
[;:‘Imitted to undertake any systematic law reform and no Ministry of Justice
with the requisite power existed.124 &as early as 1859 Chancellor Westbury,
fully aware of the difficulties involved in finding a member or Minister to
champion the cause of legal reform ard steer it through Parliament, urged
the establishment of a Ministry of Public Justice.l?> wothing was done to
attempt to remedy this basic technical problem until the beginning of this
century,12® meanwhile hostility to ocodification continued.

However, this hostility did not extend to codes drawn up for the
administration of justice in British colonies, and it was here that the
skills and ideas of many who supported codification found expression.

The area where the bulk of common law codification in this respect
occurred, was India, where a multiplicity of local legal systems and cus-
tams made the administration of Jjustice extremely difficult - especially -
for English civil servants. In contrast to the reluctance of the go-

vernment to pramote codification in England, no such reticence seems to
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have been felt about imposing codes on the population of India. It was be-
lieved that here codification would achieve legal unification and cer-
tainty, which, besides improving and facilitating the administration of
justice, would also encourage and assist national development. Moreover
codification of the English cammon law would make its reception in India
much easier as its provisions could be simplified, modernised, and adapted
to local conditions by means of a code. 147

The first step towards the preparation of a system of codified law for
India was the passing of the Charter Act, 1n 1833, which provided for the
appointment of a camnission to undertake the work. COCriginally consisting
of three members, a further post - similar to that of a Minister of Justice
" - was created socn after. The first incumbent was Lord Macatulay.128

Macaulay, himself strongly influenced by Bentham's ideas, had consi-
derable influence on the work of the camission - an influence that was to
extend beyond the Anglo-Indian c:odes.l_29 Others who shared his enthusiasm
for codification and also served on the cammission were Sir Henry Maine and
Sir James Stephen,l-j’ol both of whom were to contribute to legal development,
not only by their work on codification in India; but also by their support
for the implementation of 1law reform through the use of codes in
England.131

The first commission, which sat from 1833 to 1840, planned to draft
three codes; one of Muslim law, cne of Hindu law, and ocne of territorial
law, which would be applicable when an issuve fell cutside the provisions of
the first two codes.l32 Although this cammission put forward many sugges-—
tions and drafted a penal code, these were not acted upon for same time.133
A second conmission, however, appointed in 1853, was more fruitful and

prodluced several codes, the first being a Code of Civil Procedure in 1859.
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This was followed by a Criminal Code in 1860,134 and a Code of Criminal
Procedure in 1861. A number of statutes which also codified the law but
were not called codes, were also passed,l35 and a code for the law of
delict was drafted by Sir Frederick Pollock, but never enacted.136

In formulating the codes, there was no attempt on the part of the com-
mission to conceal the influence of the civil law codes, either directly -
as in the case of the Criminal Code which closely followed the French Penal
Code; or indirectly - for example in the case of the Contract Act by
Field's code in Louisianna.l37 Consegquently the; Anglo-Indian Codes were
not simply consolidations of the English camon law but also introduced a
number of reforms. Moreover those areas of law that were codified were
mu;;h more easily assimilated elsewhere than law which had to be sought in a
mass of cases and legal texts.138

The need for greater certainty and uniformity in the administration of
justice by civil servants, who had little or no legal training and often
even less knowledge of local laws and customs, also made itself felt in
South Africa, in the colonies of Natal and the Cape.

In Natal, which had been formally annexed as a separate district of
the Cape of Good Hope in May 1844,139 it Bad long been apparent that the
administration of the territory, particularly the influx control of Blacks
was inefficient, inconsistent, and unsatJ',sfactory,l40 Pressure on land and
the immigration of Blacks fram Zululand had led to outbreaks of violence
and fostered discontent and unrest on both sides.

Although one of the conditions at annexation was that all inhakmitants
would be treated equally before the law,l"‘l it was soon evident that reform
was needed in order to secure stability and encourage development of the

district. Thus in 1852 a commission was appointed:
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'to inquire into the past and present state of the Kafirs in the
District of Natal and to report upon their future goverrment, and
to suggest such arrangements as will secure the peace and welfare
of the dis{rict for the informaticn of His Honour the Lieutenant
Governor ' . 142
The Report of the Cammissicn indicates that the main problem to be resolved
was the lack of uniformity in the administration of - law by local

magistrates. It was believed that this situation was due to

‘the non-existence of a full and complete digest of the rules and
principles of Kafir laws'.

It was felt that conspicuwous inconsistency in the application of the
law undermined respect for local magistrates, and that what was needed was
a system of clear, and firmly enforced law. .

The introduction of a code had Been suggested by a royal proclamation
ln 1843, but upon studying the matter the cammission felt that rather than
adopt a cagmmon law code, the existing custamary laws should be modified to
form the basis of a code, as these were generally just, although poorly
administered. 144

The recommendations of the commission were submitted to Lieutenant-
Governor Pine, but practical difficulties in ascertaining the exact content
of custamary law, together with opposition fram the Secretary for Native
Af{fairs - Sir Theophilus Shepstone - delayed the drafting of a code.14>
Although the matter was raised a nurker of times in the Legislative Coun-
ci1,l46 nothing was done until 1875, when a Native Administration Law was
passed requiring the Lieutenant-Govermor to appoint a Board, the function
of which - amongst other thingsM7 - was to be the codification of
custamary law. This Board was also to make subsequent proposals to imple-
ment any necessary alterations and amendments to the code once it came into

force.

The resultineg code, which was completed in 1878, was, however,
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strongly criticised.}4® 1n an attempt to improve the matter a new Board
was appointed in 1887.24% This Board prepared a new Code of Native Law
which was campleted in April, and approved with alterations and amendments
by the Governor in Council in May 1850.150 legal effect was given to the
code in the following yearl5l. Although an improvement on the earlier
code, the 1891 Code was still not entirely satisfactory. First it was an
incomplete statement of the law,192? secondly no provision was made
concerning reference to the residual area of non-codified custcmary law.
Moreover, in seeking to codify the existing, customary law of the
territory, rather than impose a code which was largley founded on English-
common law - as in India - the commission encountered the same type of
problems as those met in Eurcpe in the period of the early codes: 123
namely the problem of ascertaining what the law actually was.}24

The shortcomings of the Natal code were largely due to a failure to
fully appreciate the difficulties inherent in the codification of custamary
law.1®5 However, the Penal Code introduced into the Transkei - which like
the Anglo-Indian Codes was founded on English cammon law - was more suc-—
cessful.

The territory of the Transkei lay east of the Cape Colony, between the
Great Kei River and the borders of Netal, and between the Indian Ocean and
the mountains of Basutuland.l5® The area was inhabited by a number of dif-
ferent tribes,l57 many of whom were traditionally enemies, and sporadic
outbreaks of unrest and violence were fairly frequent.158 Despite the
close proximity of the territory to the Cape Colony, and several requests
by various tribes for protection, the British government in the Cape was

extremely reluctant to incur the expense and responsibility of

administering the area. However, fear of inttability in the Transkei
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sparking off unrest within the Cape amongst related tribes;159 combined
"with pressure from parliamentary lobbyists in London;180 ang the very
ocbvious need for a more efficient legal and administrative system in the
area, ultimately campelled the Cape government to act.

As a result of the War of the Axe in 1846 - the Seventh Frontier War -
the area between the Keiskamma and Kei Rivers was brought under British
rule and a separate province called British Kaffraria established.l6l In
1860 Kaffraria became a crown colony and in 1865 it was incorporated into
the Cape.l62 In terms of the proclamation establishing British Kaffraria,
native law was to be retained. In practice, the gradual introduction of a
European-staffed, judicial and administrative system, charged with the duty
to administer the law 'according to equity and good conscience'163
inevitably led to a great deal of confusion, particularly amongst those in
charge of administering the law.164 Conseqguently ~ as had happened in
Natal - codification was undertaken primarily to benefit local magistrates
and judicial officers, in order to give certainty and uniformity to the
unsatisfactory system which prevailed.

The first suggestions for a code for the area had been made in 1835 by
Sir Benjamin D'Urban, who had suggested the drafting of a simple code of
criminal law based on colonial law. There had however been insufficient
time to undertake the scheme.l®> Further recommendations supporting a
codified system of law were made ir 1873 and in 1877.160 Finally a camis-
sion was appointed in 1880 to:

'suggest such a code of Civil and Criminal Law as may appigg
suited to the future condition of the (Transkei) territories'.

Cne of the first problems which confronted the cammission was the absence
of a complete, customary, system of law on which to base a code.1®8 con-

sequently the cammission was campelled to look elsewhere; and it turned to
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Lord Macaulay's Indian Penal Code of 1837 and Sir J Fitzjames Stephen's
draft Criminal Code of. 1879 (as amended).169 The cawnission also referred
to the reports of various Indian Iaw Camissions and Stephen's draft of the
Indictable Offences Bill of 1878.170 The Raman-Dutch law of the Cape was
considered as an alternmative to the English comnon law, but was found to be
neither sufficiently certain, nor entirely satisfactory. It had the disad-
vantage of not being in a readily accessible codified form and was there-
fore difficult to find, frequently being written in a foreign language and
scattered through a great number ef statutes and texts.171 Also the cruel
punishments of the Raman-Dutch criminal law, and the absence of minimum and
maximm limits to punishments, made it unfavourable.

The strong influence of the Indian codes was not only reflected in the
sui>stance of the code but also in the style. Initially it had been inten-
ded to codify the existing, custamary, criminal law by bringing it within
the framework of colonial law definitions but avoiding any innovations in
the substantive law.l72 However the style finally adopted was that of the
Indian Code, with the definition of the criminal act stated first, followed
by case illustrations, designed to assist those administering the law, and
to prevent legal innovation by the courts.

In order te achieve the aims envisaged i.e. certainty and clarity, it
was recamended that the code be drawn up in clear, untechnical statements,
suited to the native comprehension and translated into the local lan-
guage.l73 It was also suggested that an efficient 'fol low-up' system be
established whereby amissions or defects encountered by those administering
the code could be reported and rectified.

The work of the commission was favourably received,l?4 and a draft

code camplcted in 1882.175  This was presented to the Cape Legislati-e As-
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sembly in 1882 and eventually became law in 1886.176

Although originally instructed to suggest a code of civil law, as well
as a criminal code, the camnission expressed the view that this would be a
very difficult undertaking and suggested that it would be better to wait
until such a code was passed for the Cape Colony.l77 Consequently in the
Transkei the commission avoided many of the problems that had arisen in
Natal in trying to codify the law on matters such as marriage and personal
status. Also, by basing the code on cawmon law the camnission did not have
to contend with the difficulties inherent in codifying customary law -
difficulties which would have been further complicated by the number of
different tribes in the territory. Moreover, fram a study of the Report of )
the Transkei Camussion it appears that those engaged on the task were not
only better legally qualified for the task than those who sat on the Natal
Commission, but also more positive in their approach to the problems
involved. Codification in the Transkei was therefore a greater success
than in Natal,l78

Although the English cammon law codes were largely reserved for her
colonies, the spirit of rationalism and e_nthusiasm for law reform, engen-
dered on the Continent, spread across the Atlantic to America, where,
despite its predaminantly cammon law system, codification was more enthu-
siastically receivad.179

Prier tc the nineteenth-century codification movement, same of the new
colonies had already reduced their Jlaws to 'codes', for example Massachu-
setts in 1634 and Pennsylvannia in 1682. However these were probably no
more than written statutes and in same cases simply a collection of legal
texts bearing the appellation ‘code’, 180

At state level thevefore, codification of the law served a similar
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function to that of the early codes in Europe and elsewhere; to make the
law more certain and more readily ascertainable.

However independence, the occurrences of the French Revolution, and
the amergence of the French ocodes, introduced other factors which were to
be important in the development of the codificat.ion movement in America.
First a growing sense of independence, and resentment at English inf luence,
gave rise to a feeling of hostility towards the cammon law which began to
be viewed as a foreign law. Secondly, in a country where there was empha-
sis on the freedam and equality of all classes of people - -in theory anyway
-~ there was a distrust of lawyers not dissimilar to that expressed during
the Revolution in France. Thirdly, the sheer bulk of law reports - largely
o‘f‘--English origin - and the fact that full sets of these were in short
supplly, maae the pursuit of the law arduous and frustrating. Fourthly,
there was a certain amount of distrust of the judiciary, which was seen as
elite and as being a law unto themselves. Fifthly, the influence of the
Napoleonic codes, reflecting as they did the glory of the Revolution and
the rise of the common man, as well as the ideas of the Enlightenment and
the theory of a social contract, appealed to the America’n philosophy of
life. Finally there was the inf luence of Bentham, whose hopes of making
the law cognoscible to the layman was given a better reception in America
than in England.l8l Although Bentham's personal offer to codify the laws
of the United States was politely, but firmly rejected;182 his support of,
and conviction in, fhe advantages of codification, inspired others who took
up the cause during the nineteenth century in Arnerica.183

The first of these was Joseph Story, who in 1821, advocated the codi-
fication of those areas of the law which had reached a sufficient degree of

maturity and stability, in order to overcame the bulk and fragmented nature
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of the law. Story suggested that the lead in codificatian should be taken
by a state such as New York or Massachusetts, which would set an example to
be emulated by other states. Although Massachusettes showed interest in
codification,!8% it was New York that led the way, due largely to the
activity of David Dudley Field.

In 1846 Field urged the New York Constitutional Convention to adopt a
general code, and in the fol lowing year a commission to investigate the
possibilities of codification was set up. In 1848 Field himself drafted a
Code of Civil Procedure, and this was followed by four other codes in the
period up to 1865.185 Between 1876 and 1880 the Code of Civil Procedure
was promulgated in New York,186 and in 1881 the Code of Criminal Procedure
was :éiveh legal effect. 1In 1879, the New York legislature had tentatively
adopted Field’'s Civil Code but as a result of opposition from the legal
professioh, particularly the New York Bar, had subsequently vetoed this,187

Despite the fairly unenthusiastic reception of Field's codes in New
York itself, they were eagerly adopted by other American states either
wholly or 1:>artially.188 Bowever while unification of the law had been one
of the oconsiderations influencing codification in Europe; in America it
has been suggested that the desire to maintain the federal nature of the
country inhibited national codification.] 83 Consequently to this day the
autonomy of federal law has been maintained in a number of legal areas -
particularly in private law. In others the demands of the twentieth
century emphasised the need for uniformity - particularly in commercial
and, to a lesser degree, criminal law.

As a result of new legal needs, during the 1890's the American Bar
Association set up a National Conference of Cammissioners on Uniform State

Laws, with the aim of codifying various aspects of cammercial law. Under
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the auspices of this conference a camnittee was appointed in 1895 to draw
up a code for the law of negotiable instruments. Submitted in 1896 this
code was subsequently adopted in fifty-one states. 120 Similarly codifica-
tion of the law of sale was completed in 1506.%21  As had happened in
England during the 1890's, in America a number of consolidating statutes
were also passed, with the intention of reforming and consolidating the law
in order to foster trade and industrial development.192 It was these
statutes that ultimately formed the masis of the American Uniform Cammer-
cial Code of 1962.

Besides the activities of the legal profession, the influence of.pres-
tigious national law schocls such as Yale and Harvard, with their emphasis
on. national rather than federal law encouraged a broader perspective of the
American legal system,193 and thereby made codification more acceptable.

The establishment of the American Law Institute in 1923 élso provided
a forum for legislative reform and comment. Under the auspices of the
Institute many areas of the camon law were reduced into forms very similarx
to ccdes, namely Restatements. Through these the Institute hoped to reduce
the pre-existing mass of the law, and to express it in a systematic and
authorative form As with codification the aim was to pramote uniformity
of law by excluding local peculiarities, and placing the law on firm foun-
dations.}9% Besides the work on the Restatcments, the American Law Insti-
tute also preduced a number of Model Codes - by itself, and in cambination
with the Conference of Cammissioners on Uniform Laws.t2

This later stage of codification activity in America indicates that
codification need not occur as the result of revolution and political
change, but may be part of a general desire to tidy up the law and reduce

it to more manageable proportions.
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Certainly this is true of the present movement towards codification in
]E.‘ngland,lg6 where a Law Reform Camission was established in 1965.197 The
mandate of the Cammission in terms of the Act, was to:

'take and keep under review all the law with which they are

respectively concerned, with a view to its systematic deve lopment

and reform, including in particular the codification of such law,

the elimination of anamalies, the repeal of obsolete and unneces—

sary enactments, the reduction of the number of separate

enactments and generally the simplification and modernisation of

the law.'198

Codification is thus seen as a mixture of reform and restatement. The
work of the Cammission has received much camment, same of it highly criti-
cal and pessimistic, some more positive and optimistic.lgg To date a
number of drafts, reports, and working papers have been produced but no
camplete codes. It is therefore too early to judge whether the cammission
wi"i;i'""achieve that part of its mandate which relates to codification of the
law. However, the continuing interest in oodification in camwmon law coun—
tries is illustrated by the ongoing work of such organizations as the
American law Institute and the English Law Comission,200

It has been suggested that the distinction between common law and
civil law systams is superficial, because before the era of codification
'there was virtually a common law of Europe‘201 In many respects the
historical develomment of codification has again blurred the distinction
between the two systems. In both there has been increased legislative
activity in every branch of the law, either to codify custamary law, amend
it, or supplement it. In camon law countries traditional hostility by the
judiciary tewards statute law has tended to abate; while in civil law
countries it is increasingly apparent that the judge has a vital role to
play in interpreting and applying the provisions of codified law.202

There are two areas where this blurring of the distinctions between
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the two systems, by codification, is most apparent. The first is where
civil law countries undertake the re-codification of their laws, as has
happened in many parts of Burope during the present oentury.203 Re—-codifi~
cation is not simply a means of reforming the law once more, but also a
consolidation of the body of additional statute law that has developed to
supplement the original code. Re-codification also has to take cognisance
of the development of the law by the judiciary and summarise the case law
to date. It is therefore a process which shares many of the difficulties
confronting codification in cgmmon law systems.

The second is where civil law codes are used together with the

cawmon law in mixed legal systems, and it is to these that I now turn.

‘('iii) Mixed Legal Systems
The overwhelming majority of countries that have mixed legal systems were
initially civil law jurisdictions. However not all countries with mixed
systems have codified law; and those that do, seldam have a fully codified
system. Same of those countries that have codes, codified their law prior
to the introduction of cgmmon law ~ for example the Philippines and Puerto
Rico,204 others turned to codes afterwards - such as Iouisianna and Quebec.
There have been two main reasons for codification in such systems;
either to try and prescrve the existence of the civil law in the face of

205 .

increased use of camwnon law or as a reaction against the impesition

of cawon law once independence fram the political dominance of the cammon
law country 1is achieved.29® fThus the motivation behind codification in
mixed' legal systems is not necessarily any different fram that of single
legal systems. On the other hand because these legal systems invariably

reflect the characteristics and cu'tural backgrounds of a population of two
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or more predaminant groups, a greater number of ideological and practical
considerations may have to be taken into account than in a single system
The earliest code in a mixed legal system was that of the Territory of
New Orleans - now Louisianna - which became law in 1808.297 pgitation for
codification began when it appeared that the continued existence of the
civil law in the country was being threatened by the increasine use of
common law by lawyers trained in the cammon law tradition.?08 The matter
was further aggravated by the fact that there were few civil law treatises
available and those that were, were in French, not English. In 1805 the
legislative Council passed a resolution authorizing a legislative camnittee
to draft civil and criminal codes.?09 A further resolution was passed the
-fol'i'-éwing year appointing James Brown and Moreau Lislet to compile and
prepare a civil code.?10 In the interim however the common law had
encroached further, having been introduced into all areas of criminal law
except those pertaining to slaves, and provision for trial by jury had been
made . 211
In 1808 an act was passed pramulgating a digest of the civil law - the
Louisianna Civil Code - thus giving formal recognition to, and ensuring the
establishment of, civil law in the territory.212 However, codification in
itself did not ensure the perpetuation of the civil law. The status of the
code as a8 legal source had to be determined, and also the law to be applied
where the code was silent.?}3 1In many instances -oonmon law was used where
loopholes occured. However the matter was complicated by a decision in
1817 that held that where the code had not repealed the prior law then
Spanish law applied - except where incompatible with the code.?l4 rThis
necessitated further research into the content of these Spanish laws, and

in 1820 a collection of these was published by the Louisiana legislature
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under the title Las Siete Partidas.?1® Had this not been published it

seams likely that the cammon law would have gained the upper hand, as it
was, the position of civil law was strengthened and it remained daminant
except in the areas of criminal and procedural law.

-Asimilar situation arose in Canada, where French law was introduced
into the province in 1663.218 The basis of this law was the Cou-

tume de Paris, itself a campilation of customary law made in 1510. Also in

force were local ordinances and those passed by the Parliament ef Paris
where applicable to local conditions. The capitulation treaty of 1760
which brought Canada under British rule, neither repealed the existing
legal system nor upheld it. Consequently considerable confusion as to
whlch ‘laws were of force and effect prevailed until 1774, when the Quebec
Act was passed.zm - This act firmly established a dual legal system by re-
introducing French law, except in criminal matters.218 However, as in
Iouisianna, there was widespread ignorance and doubt as to what the laws of
Canada were prior to 1760, which resulted in uncertainty and administrative
inconsistency with English judges virtually ignoring all French-Canadian
law. When Canada was divided into two provinces in 1791, French law pre-
vailed in Lower Canada but was repealed in Upper Canada, a situatJ:.on that
did not change even at Union in 1840.

Added to the general ignorance concerning the content of Canadian law,
was the fact that a number of statutes had keen passed in the period since
capitulation - particularly in the field of camercial law - which were of
cawmon law rather than civil law origin. The resulting chaos ultimately
led to codification, and in 1857 an act was passed instigating the codifi-
cation of the law of ILower Canada.219 1In 1859 a Camission was appointed

to work on a code of civil and commercial law. Between 1860 and 1865 a
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number of reports were produced, and in 1866 the Code came into effect.220

The Code did not purport to abrogate all the existing law, but only
where provision on a matter was made by the code.22l wWhere the code is
silent the decisions of the courts are taken into account. Thus in Canada
a system of codified law exists alongside a system of case law. Although

in theory stare decisis is frowned upon, in practice considerable weight is

given to judgements of the Supreme Court. Consequently a great amount of
judge-made law has grown up around the code, supplementing it and adapting
its provisio‘ns.222 However it seems that the presence of the code prevents
strict adherence to precedent despite the fact that most of the members of
the._.'Supreme Court are trained in common law. As a result there are the
‘édvéntages of wide judicial discretion cambined with a camprehensive codi-
fied statement of general principles.223

A country with a mixed legal system which has most recently undertaken
the codit?icatio_r; of its law is that of the Seychelles. Althoughl pric;rl tc:) .
independence the Seychelles was a British colony, the French Civil Code was
promulgated in the Islands by the original French settlers in 1808.224
When the area was ceded to the British in 1814, French law remained in
force but gradually became less important as English cammon law statutes
were introduced to provide for the day-to-day legal needs of changed social
and economic conditions.225 However, while the basic legal principles
remained those of the eighteenth-century French codes, recourse to
camon law statutes by lawyers trained in England led to a number of cases
where these principles were ignored.226 Although there were no obvious
injustices arising out of the co-existence of the two systems it was felt
that the law was insufficiently certain to provide a suitable framework for

the toreign investment necessary for the development of the Seychel les.
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Also the civil code lacked simplicity, and, more importantly, it was not
widely accessible in its original form, nor was an official English
language version available. Thus not only was it difficult for the layman
to know what his legal rights and remedies were, but the legal profession
also had problems in ascertaining the law.

Nevertheless, it was felt impossible to replace the whole system with
French law because while the Seychelles French law was still that of the
Napoleonic Codes, the law of France had changed considerably. Nor was it
felt feasible to abolish French law in favour of a wholesale adoption of
English camon law, the historical background and development of which were
quite alien to the Islands. It was therefore decided to maintain a mixed
‘legal"'System but to revise and reform the Civil Code.?227

In 1972 the governments of the United Kingdom and the Seychelles
started on the work of revision and in 1973 an English version of a new
code was drafted. It was decided that the new code should reflect the
civil law tradition in style and expression, but incorporate a substantial
amount of cagmmon law in its provisions, in order to reflect a true picture
of the legal situation.?28

The final draft of a revised code was published in 1975,229 and came
into effect on 1 January 1976, six months before the Seychelles became an
independent Republic.z3 0 The new Code provided that ‘the French Civil Ccde
would cease to have effect:,n1 thus marking a distinct break with the past.
However, although the 1976 code was in English, it was very much in the
French code tradition, and has been instrumental in preserving the
principles of the civil law while providing an up-to-date legal system
geared to the future needs of the countxy. As Chloros says, it is a ‘Code

which attempts to look to the future without renouncing its past'.232
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The Civil Code of the Seychelles has been described as 'an experiment
in Franco/British codification’,233 Certainly it reflects an interesting

attenpt to utilise the best aspects of civil and camwon law, and suggests

that harmony between the two systems may be achieved or promoted through
the use of codes.

The foregoing historical survey of codification is by no means a
complete history of the use of codes. For instance, no mention has been
made of the use of ocodes in China, where codified law has existed since the
code of the T'ang Dynasty drafted between 600 and 700AD; nor of socialist
countries where codes have been used to support new social and economic
policies, for example in Russia in 1921-28, and again in 1958-68.
Si_mi larly new codes were used to reflect changes in political structure in
China during the 1920's and 30's; and in Cuba during the 1970's.

The history of codification is so extensive that it is impossible in
the course of this study, to do more than touch on the subject. However,
the above information together with that given in Appendix A, should give
same indication of the background and development of codification, and it is
against this that the obstacles, achievements and value of codification

should be assessed.
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Lawson Many Laws (1977) 43, 44. Examples where codification has
followed unification are Italy and Germany.

Bayitch describes this type of ocodification motivation as 'legal-tech-
nical' or ‘'static', compared to 'dynamic' codification, which is
directed at achieving definite political or sccio-econamic goals: in
Yiannopoulos 161, 173,

This has been the moctivation behind much of the movement towards ocodi-
fication in caumon law systems, for exanple the United States Unifomrm
Camercial Code and the current work on codification being undertaken
by the English law Camission, but is not limited to moderm codifica-
tion work, see for example the Code of Justinian.

This is reflected in the new or revised codes that have emerged after
political change, for example in China, Russia, Mexico and Italy - see

Appendix A.

See for exanple the Seychelles, Chloros; and those countries cited
by Bayitch in Yiannopoulos 161, 176. See also Israel's movement
towards codification discussed by Akzin (1956) 5 American Journal of
Comparative Law 44.

For example in Greece the city states had their own legal codes such
as those of Draco and Solon - see Appendix A - indeed local codes
remained a feature of Greece until the Civil Code of 1946 became law.
See Zepos (1961) 3 Inter-American Law Review 285, 291.

See also Louisianna, Quebec and the various codes of the separate
states of America discussed infra.

For example the Indian Criminal Code of 1793 the Transkei Penal Code
of 1886 and the Natal Code of Bantu law of 1878. The use of the
French Civil Code was similarly employed by Napoleon in his empire.

Bayitch op cit 177. See also Noda Yosiyuki Introduction to Japanese

Law {1976).

See for example the situation in Ethiopia - David (1963) 37 Tulane Law
Review 187; and Nigeria - Williams (1966) 29 MIR 258.

This term is taken fram Seagle, The History of the Law (1941) 102, and
for this study will be used to cover those codes up to and including
the Code of Justinian, although Seagle himself includes all codes up
to the Code Napoleon in this category. The division into different
historical periods should not be regarded as anything more than a
guideline.
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Koocourek & Wigncre 387-88. It is possible that there were city state
codes before this date, as fragments of laws of Bilalama, King of
Esnunna (c 2268-2259BC); and the laws of Lipit-Istar, King of Isin (c
2217-2207BC) have been discovered, but there is insufficient evidence
to indicate whether these were sufficiently cawprehensive or systema-
tic to be regarded as codes of laws Driver & Miles The Babvlonian Laws
vol 1 (1952) 5-17. :

Kocourek & Wigmore 387. Besides the fact that the tenple was a public
venue, there was a close association between law and religion as many
laws were believed to be divinely inspired, see Maine Ancient Law
(1916) 1-18.

Driver & Miles op cit 45. .
Idem 41. Campare however the view of Seagle op cit 104 & 109.
See Driver & Miles oo cit 45 note 1.

Seagle suggests that the 'archaic' codes should be judged on their own
terms as 'unsystematic digests', which, although not codes in the

modern sense were regarded equally highly in their own day op cit 103.

Seagle op cit 113. Whether the Greek codes had much influence on the
Twelve Tables is uncertain. See for example the comments of Thomas
Textbook of Roman Law (1976) 34. For an assessment of the Twelve
Tables as a code see Maine op cit 12-18.

Based on the theory of the personality of laws the Barbarian Codes
sought to provide a self-contained form of law for those Romans
subject to Barbarian rule.

The Pentateuch or Covenant Code {(c 900-850BC) found in Exodus xxi 2-
odi 33; and the Deuteronamic Code (c 700-600BC) found in Deuteroncmy
xii-svi.

Kocourek & Wigmore 469.

For a discussion of the survival of Roman law and its subsequent
influence on latter codification movements in Europe see Sauveplanne
13. The most inportant of these codes were the Edictum Theoderici of
Theo-deric, King of the Ostrogoths (453-66AD) in North Italy; the Lex
Ranana Burgundionum (c S01AD) of Kinag Gondebad in South East Erance;
and the Lex Ranana Visicothorum or Breviarium Alaricianum (506AD) of
King Alaric II, in Spain and South France. See Continental Lenal His-

tory vol 1 35 et seq.
Tucker (1965) 25 Iouisianna Law Review 698, 704.

The Lex Salica was drawn up sometime prior to the death of Clovis,
King of the Franks in 511AD and although possibly originally in the
Frankish language was translated into Latin during his reign. The
code is a carbination of custamary law, ecclesiastical law and Raman
ILaw. See Wessels History 37-39.
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These archaic codes fell short of the expectation expressed, by for
example Seagle, that a code should be a statement of at least one
particular branch of law that purports to be camplete and systematic
in form: Seagle op cit 103. See also Hahlo & Kahn 66.

For example the Visigothic code which i5§ a penal code is far more
concerned with the punishment of various crimes than in establishing
general principles of liability.

For example the lex Salica is largely concerned with criminal law, al-
though it also makes legal provision for various aspects of
succession, contract, possession of land, sale and lease: Wessels
Historwv 37-39.

For example the Lex Ramana Visiaothorum remained in force in Southern
France until the 12th century or so: Tucker op cit 704.

For example the lex Salica and the Iex Riruaria formed the hasis of a
code of imperial law drawn up by the Emperor Charles the Great, King
of the Franks, in 772AD: Wessels History 32.

'Codes in the modern sense come after a full legal development and
sinplify the form of developad law, systematize and harmonize its ele-

‘ments, and formulate its principles. They are lawyers' codes': Pound

Jurisprudence vol 3 (1959) 680, This idea is similar to that of Sir
Henry Maine, who suggested that codification represented a third stage
in the development of law, whereby customary law was codified to
resolve social conflicts: Bohenheimer Jurisprudence (1974) 75-76.
Although a fully mature legal system is not always a pre-requisite for
the use of codes: Maine's theory of legal developments is true of most
systems where codification has occurred.

Hahlo & Kahn 66.

Ibid. See also Hahlo (1967) 30 MLR 241, 244. David rejects the
classification of the works of Justinian and Theedosius as codes and
regards them as collections: David & Brierley 10l. See also Lloyd’'s
cament that 'by its emphasis on particular points rather than general
principles, and also its extreme bulk, (Justinian's Code) dees not by
any means conform to modern notions of codification': (1949) 2 Cur-
rent I=cal Problems 155, 159.

Two early, private, but authoritative collections had been made by
Gregory - the Codex Gregorianus c 300AD, and Hermogenianus - the Co-
dex Hermocenianus c 323AD - 295. In the Eastern Empire Theodosius II
ordered a code which was carpleted in 428AD and later introduced into
the Western Empire by Valentinian III in 439AD: Tucker op cit 702~
703.
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Ibid. 'In terms of Roman Law as a whole, therefore, Justinian may
properly be regarded as both the first and last codifier' Thomas op
cit 55. It is possible that Justinian was inspired by the example of
the Barbarian Codes. See Lee Elaments of Raman law (1956) 26. Cer-
tainly as Emperor in the East he may have been aware of the much
earlier eastern codes and also had the attempts of Gregory, Hermoge-

nian and Theodosius to refer to.

Seagle op cit 280.

This was true even of the Corpus Juris Civilis of Justinian which,
written as it was in Latin was probably only used in practice by the
courts in Constantinople and the larger provincial towns in the
Eastern Bupire. See Lee op cit (1956) 31.

Originally a penal code containing pure Saxon law, later chapters
reveal the influence of Frankish laws and were probably added subse-
quently. See Continental ‘Legal History vol 1 52-53.

The Frisian Code was probably an unofficial one, and includes general
principles of law, pagan arxl Christian laws: idem 53-54

Kocourek & Wigmore 519. For a full discussion of the early codes of
the Lompbards and Franks see Continental Legal History vol 1 23+70,
There are also a number of collections of laws which have occasionally
been referred to as codes, but which do not appear to have been

-intended to be any more than written, as opposed to umwritten, law and

have therefore not been included in this study, for example The Doans
of Aethelbirht (601AD) and the Leges Henrici of Henry I (1118).

See Continental Iegal History vol 1 23-24.

Lievestad (1938) 54 LQR 95. Generally on Scandinavia see Continental
Legal History vol 1 part VII.

Gomard (1961) 5 Scandinavian Studies in Law 29, 35. This code has
never been formally repealed although today much of it has fallen into
disuse or been modified by new legislation and interpretation.

Leivestad op cit 96. Once Norway and Sweden had united in 1319, and
then Denmark (1380), Danish law became increasingly influential and
the separate, national codes were replaced with new codes, for example
the (Ne+’) Norwegian Code of Christian V in 1687.

Stromholm (ed) An Introduction to Swedish Law vol 1 (1981) 31-32.
This code is still in force and is updated by adding new books or
amending old ones by a system of successive partial reform.

The codes dealt with specified areas of life and the laws affecting
those areas, not with.the whole body of law, and therefore lacked the
systematic exposition of the law found in later codes ibid. See also
the caments of Leivestad op cit 98.

Hahlo & Kahn 67.
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Pound suggests that the CCC is the first leglslatlon which can be
called a code in the modern sense, because 'in caonparison with earlier
imperial legislation it was characterized by greater exactness of
definition. It eliminated many abuses, and did away with obsolete
rules of proof': op cit 689.

"The Bambergensis" a criminal code prepared for Bishop Georg of Bam—
berg by Johann von Schwazenberg in 1507, was in turn based on two
other codes ~ also influenced by the Mos Italicus theory of criminal
law - the Criminal code of Maximilian I for Tyrol (1499) and that of
Radolfzell (1506}. See Continental lLegal Historv vol 1 402-403.

Ibid

For example in 1560 the States General voted in favour of codification
under Dunculin's encouragement, and an attempt at campilation.of royal
ordinances was made by Brisson in 1580 during Henry III reign. Codi-
fication was recommended by the States General in 1576 and 1614 and
although nothing was done then, partial codification was achieved by
Colbert in 1665-1681 during the reign of Louis XIV; and by D'Agnes-—
seau in 1731-1747 during the reign of Louis XV. See Pound op cit 689;
Seagle op cit 28l; and Lobingier {1918-19) 232 Harvard ILaw Review 114,
115.

Continental Iegal History wol 1 435,

The first draft of this code - probably the work of Samuel van
Cocceli, a celebrated teacher of natural law as well as Minister of
Justice - appeared in 1749. However the Seven Years' War (1756-63)
interrupted the work and the final draft was the work of Karl Goltlieb
Svarez: Seagle op cit 282.

¥Yor a discussion of the ideclogical and philosophical background to
the Prussian Code see Friedrich in Schwartz 11-14.

A belief in natural reason meant that it was possible for rational men
to draw up a complete and perfect code based on the systematization
found in natural law. Because the resulting code would be formulated
on purely rational grounds it would be of universal and perpetual
application. See Donald {1973) 47 Australian law Jourmal 164; Fried-
rich op cit 2; David & Brierlev 43-46.

David & Brierley 60. See also David French Law - Its Structure
Sources & Metholdology {1972) vi.

David & Brierley 59.

Seagle op cit 282-283. Seagle describes the Allgemeine Laandrecht as
the first of modern codes because it aimed to be camplete, supplanting
the law of the' pandects and yielding only to the provisions of
provincial statutes. For a detailed description of the Code see Con-
tinental legal History vol 1 436-437.
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Not only did the code fail to reflect the ideas of the Enlightenment
in many respects but it was also very detailed, casuistic and bulky,
containing over sixteen. thousand provisions: Seagle ibid. See also
Hahlo & Kahn 67. ’

Seagle op cit 282-283.

Pound op cit 691; 2weigert & Kotz 78; Continental lLecal History vol
1 435. Metternich's attempts to restore absolute monarchy in Austria
were hardly conducive to the view of law and the legislator taken by
the Enlightment: Zweigert & Kotz ibid. David also suggests that
Austria was insufficiently politically powerful in the rest of Europe
to influence the develomment of law there: David & Brierley 61.

‘Seagle The History of Law 283.

Initially published in 1804 as the Code Civil des Francais, the code
was renamed the Code Napoleon in 1807 and then reverted to being
called by its original name in 1814 and 1830, and in 1870 was called
the Code Civil: Continental Legal History vol 1 285.

David & Brierley 61. While the need for enlightened leadership seems
indisputable, the second reguirement is perhaps only valid where
ocodification occurs alongside territorial expansion, as did the Code
Napoleon.

Seagle op cit 282, See also Lobingier (1918-19) 32 Harvard Law Review
114, 116. Nothing in the way of a civil code appears to have been
achieved under the Constituent Assembly or the lLegislative Assembly
which followed it, although a Rural Code was passed in 1791: Conti-
nental Legal History vol 1 277.

The camnittee consisted of Cambaceres, Treilhard, Berlier, Merlin de
Douai and Thibaudeau. The draft was largely the work of Cambaceres
who acted as chairman: Continental legal History ibid. This first
draft was rejected as being insufficiently revolutijonary: Pound op
cit 692.

Voltaire's remark that a traveller changed his law as often as he
changed horses is often cited to illustrate the diversity of French
laws prior to codification. See for example Sauveplanne 5-6.

See Friedrich op cit 2.

In September 1794; in June 17%6 and in December 1799. All of these
were the work of Cambaceres: Seagle op cit 284.

For a discussion of Rousseau's influence on Napoleon see Friedrich

op cit 7-10.

The cammission consisted of Tronchet as Chairman, Portalis, Bigot de
Preameneu and Malleville. None of these were revolutionaires and in
fact all belonged to the legal profusion of the Ancien Regime. See
Lobingier op cit 117-118.
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69. Campare for example the view of Frederick II of Prussia discussed _supra.

70. Lobingier op cit 119.

71. Idem 119-12], See also Hahlo & Kahn 68; Lawson A Cammon Lawyer looks
at the Civil Taw (1955) 35-40. .

72. The 'law-making' function of the judiciary was however curtailed on
matters dealt with by the codes.

73. The first draft was rejected by the legislature, which consisted of a

Council of State, a Tribunate, a Legislative Body and a Senate. In
order to get the second draft accepted Napoleon had first to re-
arrange the legislature. See Pound op cit 693; Seagle on cit 285;
and Continental legal History vol 1 281-283. '
For a discussion of Napoleon's own contribution to the work of codifi-
cation see an anonoymous article in (1983) 57 Australian Law Journal
64; Limpens in‘Schwartz 105; Lobingier op cit 123; and__Zlceigert
& Kotz 76-77. .

74. The Code of Civil Procedure of 1806; the Code of Commerce of 1807;
the Code of Crimuinal Procedure of 1808; and the Code of Penal law of
1810.

75. For example that the code is too simple; illogical; and has too many
important amissions: Lohingier op cit 128-130.

76. The scope and arrangement of the French codes were distinct from
previous codes. See Lobingier op cit 119.

77. David & Brierley 59-60. This particularly applied to criminal law.
‘It should be noted, however, that the Napoleonic codifications failed
to deal with constitutional and administrative law.

78. See for example Article 7 of the law of 30 Ventose, year XII which

pramilgated the Civil Code and which declared:
'From the day when these laws go into effect, the Roman
laws, the Ordinances, the local or general Customs, the
Statutes and the Regulations shall cease to have the force
of either general or special laws, on the matters dealt with
in the afore-said laws camposing the Civil Code':

Continental Ledgal History vol 1 284.

79. The idea of equality before the law reflected in the French code; was
very different fram the 'patermnalistic authoritarianism' of the Prus-
sian Code. Also the downfall of the ancien regime and the new role of
the bourceoisie in the law-making process meant that the legislating
function of government was no longer set in a feudal society. See
Zwiegert & Kotz 78, 85; Eorsi Comparative Civil {(Private) Law-
(1979) 156-157, 491 et seq.
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The development of legal nationalism frustrated the hopes of the
universalists who had seen codification as a means of expressing a
camon law of Europe - a ius cawmune - which, based on the principles
of natural and just laws, would develop unfettered by national bounda-
ries or local custams and practice: David & Brierlev 62-64. However,
it seems that it was not so much the codes themselves but their
subsequent cammentators who, by their emphasis on legal positivism,
were respansible for this trend.

For example in Belgium, Luxembourg, Pcland, parts of Italy and Egypt.

As happened in Westphalia; Hanover; the grand duchies of Baden,
Frankfort and Nassau;- and parts of Switzerland.

As in Greéce, Spain, the Metherlands, Quebec, many parts of South
America and as far away as Japan and Turkey. For details on the
territorial expansion of the codes see Limpens op cit 93; Lawson
{1949) 61 Juridical Review 16, 30; David Inglish lLaw and French Law
(1980) 16; Seagle op cit 289; Continental legal History vol 1 302-
305.

Some states temporarily repudiated the French system, eg Italy, but
after the restoration of national law turned once more to the French
codes as models for their own codes. Other countries continued to
preserve French legislation, eg Switzerland: Continental legal His-
tory 304-305. See also Linpens op cit 96 et seq.

Bisschop (1901) 3 Journal of Comarative Legislation 109.

Bayitch op cit 174. Similarly codes have been adopted by

African ocountries achieving independence more recently, such as Alge-
ria, the Ivory Coast, Nicaragua and Ethiopia. See 'National Reports'
International Encyclopedia of Camparative Law vol 1 (1973). For a de-
tailed discussion of codification in Ethiopia see David (1963) 37
Tulane Law Review 187.

Limpens op cit 99. The codes was not translated into Spanish until
1884.

Brown (1957-58) 1-2 The American Journal of legal Historv 35, 46-48,
53.

As late as 1946 the French Penal Code was introduced into French
Africa and Malagasy; and the new Egyptian Code of 1948 retains much
of the character of the earlier Egyptian codes (1878-1881) which were
almost identical to the Code Napoleon: Limpens op cit 102.

The rapid growth of capitalism and the demané for a legal system which
would mark a total break with the past were occasioned by the re-
establishment of foreign relations in 1853. The initial interest in
the French Code was largely due to the inf luence of Boissonade and his
col leagues who were in charge of teaching French law in Japan from
1872. The final code of 1898 was a mixture of French and German in -
fluences. See Limpens op cit 101; Hahlo (1967) 30 MIR 244; and Noda
Yusiyuki Introduction to Japanese Law (1976) 41 et seq.
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Huc Le code civil italien et le code Napoleon vol 1, 2 (1868) cited by
Limpens ibid.
Das Burgerliche Gesetzbuch.

For example after the establishment of the German Tariff Union in 1834
a uniform Bills of Exchange Act was passed in 1848, followed by a
Cammercial Code in 1861: Hubner (1977) TSAR 22, 23.

For example, the Cammercial Code had to be pramulgated by a separate
act in each state. The strength of provincial laws was such that
there were over thirty different legal systems in existence in 1873
when the Federal legislature was at last given the power to legislate
for the whole country: Seagle ibid. See also 2Zweigert & Kotz 134-
136.

In 1814 Anton F J Thibaut, Professor of Roman Law at Heidelberg
published a pamphlet entitled 'Uber die Nothwendigkeit eines
allgemeinen burgerlichen Gesetzbuch fur Deutschland' Zweigert & Kotz
ibid. '

Continental Iegal History vol 1 183 et seq. For an assessment of the
influence of Savigny see Dawson The Oracles of the law (1968) 451.

Pound op cit 728. Austin was to take up many of Savigny's objections
and repudiate them. See ILectures on Jurispru-dence (1899) 332 et seq.

Zweigert & Kotz. As indicated supra note 94 political reality at the
time did not provide propitious circumstances for codification.

Continental lLegal History vol 1 183.

This meant that both the Germanic and Raman sources should be studied.
However the Historical school increasingly concentrated on ancient
Raman law and ultimately lost touch with current legal demands. For
criticism of their views and methods see 2Zweigert & Kotz 140-141.

Yntema (1960) 2 Inter-American Law Review 207, 211; 2Zweigert & Kotz
141~142. By studying the historical origins of German law and largely
ignoring the provincial differences that had occurred in more recent
times, the Pandectists at least brought about integration on a
theoretical level: Zweigert & Kotz ibid.

ibid.

Savigny himself had died in 1861 and although the Historical School
and the Pandectists continued to flourish after his death their fail-
ure to take cognisance of social and econamic reality invited growing
criticism. Moreover, practising lawyers had little time for abstract
theories and wanted a system of law which would overcame the disadvan-
tages and difficulties of Germany's legal chaos.

Between 1880 and 1887 this draft was revised and then published for
further debate. A second camission was appointed in 1890 to draw up
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a new draft which was completed in 1896 but only enacted in 1900:
Pound op cit 698-699. See also Seagle op cit 291-92; Huber op cit
24.

Yntema op c_it 211.
See note 90 supra.

One of Savigny's argquments against codification was that the German
language was quite unsuitable for such an exercise: Seagle op cit
292. The bulk of commentaries and works interpreting the code add
weight to his view. See also the criticisms of Zweigert & Kotz 143;
Gilmore (1947-48) 57 Yale Law Journal 1341, 1356; Hahlo & Kahn 69

et seq.

Many of these problems, which have been seized upon by the anti-
codification camp, have been shown to be less serious than initially
imagined due to the skillful use and application of the general
clauses of the BGB, (Generalklausen). See David & Brierley 110-112.
See also infra on the question of flexibility vs rigidity of codified
law.

Seagle op cit 295.
See supra notes 23, 24, 25.

In 1614 Attorney-General Bacon proposed codification in the form of a
statute code, a new abridged edition of the Year Book reports, and an
institutional part; consisting of a boock of principles, a treatise on
maxims and a law dictionary: See  International Encyclopedia of So-
cial Sciences vol 1-2 494; Pound op cit 705; Donald (1973) 47 Aus-
tralian law Journal 160, 164.

Kerr (1980} 96 IQR 515, 518.

This lack of success may have been partly attributable to Bacon's own
fall from political power in 1621 when he was impeached and
subsequently disgraced.

Donald op cit 162. See also Pound Jurisprudence vol 3 705.

Kerr op cit 518. One of the reasons why codification received less
support than in France, for example, was that although the Jjudges were
powerful, the dual system of oourts of law and courts of equity, which
existed until 1873, probably reduced the chance of arbitrary adminis-
tration of justice. There was therefore less demand for reform.

Gregory (1899-1900} 13 Harvard Law Review 344, 350; Bentham J The
Limits of Jurisprudence Defined (1945); Bentham {(ed) Hart Of Laws in
General (1970).

The university teaching of law remained disorganised ari weak until
the late nineteenth century; particularly when compared with the
impetus given to oodification and the systematization of the law from
the universities on the Continent. See McWhinney International Ency-
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clopedia of the Social Sciences vol 9 & 10 216.

For example in 1829 codification was advocated by Henry Brougham -
later Lord Chancellor; in 1833 a Royal Camission to consolidate sta-
tute laws was established — with no result; in 1853 Lord Chancellor
Cranworth requested a further camission; and in 1859 Lord Chancel lor
Westbury proposed the campilation of a digest of case and statute law:
Kerr op cit 518-519.

For example the 1861 Malicious Damage Act, and Of fences Against the
Person Act ibid.

The most important of these were: Bills of Exchange Act 1882; Bank~
ruptcy Act, 1883; Factors Act and the Arbitration Act, 1889; Part-
nership Act, 1890; Sale of Goods Act, 1893; Merchant Shipping Act,
1894; Perjury Act, 1911; Forgery Act, 1913 and the Larceny Act,
1916: :

Seagle op cit 296; Diamondé {1968) 31 MLR 361. For a history of the
drafting of the Bills of Exchange Act and an indication of the type of
problems involved see Chalmers (1903) 19 LOR 10.

Donald op cit 164-165.
Pourd op cit 725.

See Austin Lectures on Jurisprudence (1899)

Kerr op cit 516.

The problem of Parliamentary time and enthusiasm is still a very
pertinent consideration when oonsidering codification and is discussed
infra under Difficulties confronting Codification.

In 1934 Chancellor Sankey set up a Law Revision Committee which was
revived in 1952 as the Law Reform Comwnittee by Lord Simonds, and again
in 1959 by Lord Butler as the Criminal Law Revision Committee.
However it could only deal with specific topics referred to it by the
Lord Chancel lor or Home Secretary, had no independant initiative, and
was staffed entirely voluntarily: Kerr op cit 521.

David & Brierley 466-467.

Ibid.

Macaulay's work was particularly influential when a code of criminal
law was being drafted for the territories of the Transkei in South
Africa.

Findlay (1904-1907) 2-6 Natal Law Quarterly 2, 5.

For example Sir James Stephen was very active in his attempts to
achieve codification of the English law of evidence and criminal law:
Seagle op cit 296; Gregory (1897-1900) 13 Harvard Law Review 344,
351. For Sir Henry Maine's views on Codification see Ancient Law
(1916) 1-18.
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That the Camission was setting themselves a very difficult task is
perhaps illustrated by the fact that a modern code of Hindu Civil law
did not come into existence until 1955-56, although there had been
such a code - The laws of Manu-c 200BC.

The Commissions for codification of the religious laws met with a
certain amount of resistance and this idea was subsequently
abandoned. David & Brierley 467. There was also the problem that
any proposed legislation had to go through the British parliament
where it encountered further opposition.

In fact two previous Criminal codes had been passed in order to
reform the uncivilised system of crminal law. These were the (Corn-
wallis) Criminal Code of 1793 and the (Elphinstone) Criminal Code of
1827: David & Brierley 467 note 90.

These statutes were: Succession Act, 1865; Evidence Act, Contract
Act, Specific Relief Act, 1872; Negotiable Instruments Act, 1881;
Transfer of Property Act, and Trusts Act, 1882. See David & Brierley
468. It should be noted that these were promulgated for India and
were intended to codify the Common law of Indian not England. See
Diamond (1568) 31 MIR 361, 362; David & Brierley 469.

Diamond ibid.

David & Brierley 469. See also Pound op cit 708.

The Anglo-Indian codes have been used as models in eastern Africa and
the Sudan: David & Brierley 469.- Also in Ceylon where same of the
codes were adopted with very few changes: Nadaraja The Legal System
of Ceylon in its Historical Setting (1972) 232 et seq.

Formal annexation was declared on 31 May 1844 although the announce-
ment was not published in South Africa until August 1845 and the new
Lt. Governor - Martin West - did not assume office until December
1845. Natal-had been inhabited by white settl]ers since 1823, but
despite petitioning the English crown to extend its protection of the
territory -~ for example in 1832 to William IV - Britain had shown
little inclination to de so. Fram 1837 onwards an increasing number
of Dutch farmers and trekkers settled in the area and in 1839 the
Trekker Republic of Natalia was established. The Trekker govermment
ramnained in power until 1842 when British troops from the Cape under
Col. Cloete occupied Natal. See Brookes & Webb (1965) 48.

It has been suggested that one of the very reasons for the delayed
publication of annexation was the 'absence of any fixed policy or
effective means of control over refugees fram Zululand entering the
colony': ibid.

The others were that there would be no slavery, and that no
unauthorised aggression on Blacks beyond the borders of the colony
would be permitted: idem 40.

Govermment Notice 68 1852. These instructions were given by Stephen
Gordon, Acting Secretary to the Government. This was in fact a
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subor—dinate task of the Camission, which was primarily appointed to
take a census of the Black population in Natal.

143. 1852-3 Camission Proceedings and Report of the Cammission appointed
to inquire into Past and Present State of the Kafirs in the District
of Natal, 5. Herinafter cited as Natal Report. The members of the
camission are indicated in the Report. The most important of those,
who sat on the initial camnission were: W Barding (President of the
Commission and a Crown Prosecutor); J Bird (the acting Surveyor-
General); T Shepstone (Diplamatic Agent of the colony); J N Boshoff
{Registrar of the District Court); F Scheepers (Field Cammandant of
the Mooi River Division); and Solamon Maritz (Field Cemmandant of
the Klip River Division). The Commission's interpreter was the
legendary Henry Fynn, and the Secretary, E Tatham.

144. Natal Report 30 & 36. Suppcert for the codification of the Black cus-—
tanmary law also came from the cclonists who distrusted and disliked
Sir Theophilus Shepstone - the Diplamatic Agent in charge of 'Native
Affairs'. See Welsh The Roots of Segregation (1845-1910) (1971} 159.

145. Shepstone himself believed that codification would outweigh the
present advantages of unwritten custamary law. Welsh op cit 160-164.

146, PEnguiries oconcerning a code were reported in 1859, 1860, 1862, 1863,
1864, 1868, 1869 and 1872: idem 161.

147. The law also made provision for the establishment of a court of
appeal for decisions of the Native High Court, and the creation of
special courts for certain offences.

148. See for example the comments of Welsh and remarks cited therein
op cit 166.

149. law 44 of 1887 amended the 1875 Native Administration Iaw and appoin-—
ted a Board with power to 'propose the alteration, amendment or
appeal of any of the provisions of Native law known and administered
in the Colony of Natal' (Iong title to the act). '

150. The full title of this was the 'Code of Natal Native Law, framed by
the Board appointed by the Governor under the provisions of Section 4
of law No 44 1887 and passed by the Board on 10 April 1850°.

151. Law 19 of 1891 legalised the Code of Native Law drafted in terms of
law 44 of 1887.

152. For an indication of the reception of the code and a discussion of
its weaknesses see Welsh op ¢it 168 et seq; Cassim N {1981) 25 Jour—
nal of African Law 131.

153. For example the Livres de Coutumes in France

154, Although a number of chiefs and headmen had been consulted on the
content of customary law, this tended to sary from one locality to
anothexr. Moreover the lack of. Black representation on the Legisla-
tive Council during the passing of the code's provisions meant that
inaccuracies were perpetrated and incorporated. See Welsh op cit 167.
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The problems of codifying custamary law will be discussed later in
this study as will the subsequent history of the Natal Code.

The Rev H Dugmore writing in 1846-47 described the territory of the
Transkei as an area which extended from the Great Fish River east-
wards to the mountains of ' thé Amstoli; and to Fooboo's mountains and
the sources of the Keiskamma, Buffalo, Kei and Bashee Rivers in the
north: Maclean A Cawmendium of Kafir Laws & Custams (1906) 2.

In 1846-47 it was estimated that the population was approximately
300,000 with nine or more tribes: Maclean op cit 7. By 1883 -
when the Report of the Cammission was tabled - this had increased to
approximately half a million. The main tribes were the Xhosa, Tembu,
Banvana, Pondamisa, Baca, Xesibe and Fingoes (or Mfengqu). Report of
the Commission on Native Laws and Customs (1883) 94, hereinafter
cited as Report Transkei, paragraph 7.

Burman 'Cape Policies towards African Law in the Cape Tribal Terri-
tories 1872-83' 352. This unrest was not only inter—-tribal - due to
quarrels, disputes and raids; but was further aggravated by the
presence of whites campeting for land; and attempts by white magis-
trates and missionaries to interfere with tribal customs. See
Scholtz 500 Years A History of South Africa (1969) 122, 167.

Burman op cit 350.

There were a number of humanitarians in Britain who felt that the
area should be brought under direct British rule, rather than annexed
to the Cape, which would mean abandoning the future welfare of the
Blacks to the Cape Legislature. See Burman op cit 350; Scholtz
op cit 171. -

This was not the first time that the area had care under British in~-
flvuence. After the 1835 Kafir War, Blacks living between the XKeis~
kamma and the Great Kei Rivers were declared British subjects. How-
ever in 1836 the British withdrew fram the territory and in the same
year the Lt. Governor of the Cape granted the inhabitants their
independence together with the right to adopt, or adhere to their own
laws, or any other laws which they might see fit to substitute. See
Report Transkei paragraph 11.

Act No 3 1865 (C). Other parts of the territory were incorporated as
follows: 1778 Griqualand East; 1779 Griqualand West, Fingoland and
the district of Idutywa; 1884 Port St Johns; 1885 British
Bechuanaland, Tembuland, Bamvanaland and Galekaland; 1886 Mount Ay-

-1iff District; and 1894 Pondoland: Hahlo & Kahn Union 57; Scholtz

op cit 172.

Report Transkei paragraph 19.

Local magistrates tended to depend on the advice and information of
local chiefs which meant that there was very little consistency in
the interpretation of law. Also customary law varied from area to
area and among the different tribes.
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See note 160 supra.

Burman op cit 388. The latter recammendation came fram the Camis-
sion on Colonial Defence, which recommended a code of Black law
rather than colonial law as had been DfUrban's idea.

Report Transkei paragraph 2. The Cammission was subsequently reap-
peinted in 1881 and 1882.

Initially the Report of the Camnission indicates that there was the
general belief that the Blacks had a well-established, uniformly re-
cognised and administered, system of law. Maclean suggests that the
Blacks did not entirely lack administrative, constitutional and legal
institutions, but the efficiency of these was undermined by the lack
of fixed rules and principles, due to fluctuations fram generation to
generation, and the influence of intrigue, political instability, and
favouritism: Maclean op cit 33-36.

The role of Macaulay and Stephen in Indian and their work on the
Anglo-Indian codes is discussed supra. See also International Ency—
clooedia of Social Science vol 9 & 10 499; Walker Oxford Campanicn
to Law (1980); Burman op cit 391 et seq.

Burchell & Hunt 37-40. Kitchin maintains that the Code was also
based on the common law; parts of the old Dutch placaaten; Cape
statute law; and decided cases of the Cape Colony: {1913) 30 SALJ

: 10, ll-

Report Transkeil. paragraph 37. Besides the natural propensity of the
members of the camission to turn to the common law in which most of
them were trained; there was a certain amount of urgency in their
work. The outbreak of revolt in the territory in 1880 emphasised the
need to implement an efficient system of legal administration as soon
as possible: Burman op cit 380-396. However, it was recommended
that the order and arrangement of crimes be that 'found in the best
camrentaries on the Raman-Dutch law' Report Transkel paragraph 54.

Idem paragraph 32.

Idem paragraph 143. The hope was also expressed that a code would
enable those subject to the laws to know them, by the dissemination
of the law through missionaries, educated Blacks and others. See
Paragraph 35.

See for example an anonymous article in the 1885 (2) Cape Law Journal
143.

The members responsible for this were: J D Barry, President of the
Camission and Judge President of the Eastern Districts Court; Rev J
Stewart, JP for Alice and later MP for Victoria East; W E Stanford,
Magistrate and Native Administrator, and later Chief Magistrate; T
Upington, a lawyer, MP, and la*er Judge of the Cape Supreme Court and
Attorney General; W Bisset Berry, a physician, Cape politician and
who later became Speaker of the House of Assembly; E S Rolland,
(M.A.}); and Richard Solomon, a Barrister. A dissenting minority
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report was presented by J Ayliff (M.P.).

Act 24 of 1886: The 'Native Territories' Penal Code. Effective fram
January 1887 the Code aplied throughout the whole of the territories
known as Transkei, Griqualand East, Tembuland and the port and terri-
tory of St John's River. See s 1 of the Act.

For a discussion of the provisions of the code see (1883) 2 Cape Law
Journal 143 {(Anon).

It is interesting to note that the 'Native Territories' Penal Code
remained of force and effect until replaced in 1983 by a new Trans-
keian Penal Code, Act Ne 9 of 1983.

Report Transkei paragraph 66. The Camission did however make recam-
mendations on certain civil law institutions such as marriage, in-
heritance and succession. See paragraphs 62-109.

An indication of the code's success is the fact that although it was
only intended to apply in the Transkei it appears that its influence
extended beyond the borders of the territory, and that it was refer-
red to with approval by a nunber of courts in South Africa, including
the Appellate division, until the late 1960's. See Burchell & -Hunt
39 and cases cited thereunder.

Apart from Louisianna which had a mixed system of civil law and
camon’ law most of the American colonies had legal systems based on
the English cammon law as far as was applicable to local circumstan-
ces. In same of the southern states and California, Spanish law was
also influential. See Sauveplanne 11.

Such collections, as for example the Civil Code of Georgia (1860),
may have been made to overcome the scarcity of textbooks: Pound
op cit 715. See also Harrison The Life of the Iaw (1964) 104, 105.

These six factors are suggested by Hezel in his discussion on
Bentham's inf luence in the United States (1972) 22 Buffalo Iaw Review
253, 255.

In 1811 Bentham wrote to President James Madison volunteering to co—
dify the laws of the United States: Honnold The Life of the Law
{1964) 100-102. For the influence of Bentham sée Gregory (1899-1900)
13 Harvard Law Review 344; compare however Gilmour The Ages of
American lLaw {1977) 69.

Those who were inspired by Bentham included David Dudley Field, Ed-
ward Livingston, William Sampson, Thomas Grimke and Robert Rantoul
Jr. . For a discussion of the contributions and theories of these last
three see Hezel op cit 256-267.

In 1836 the Massachusetts legislature appointed a camission, chaired
by Story, to consider oodifying the common law of the state. The re-
port of the Camiission advocated codification of only those areas of
law waich had not already been modified by statute. However eathu-
siasm for the scheme appears to have waned once sufficiently campre-
hensive textbooks became available - notably those of Story himself.
See Donald (1973) 47 The Australian Law Journal 160, 162; Pound
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op cit 713.

These were codes of Criminal procedure, a penal code, a civil code
and a political (constitutional) code: Pound op cit 709-711.

The code that was finally adopted, although founded on Field's draft
was in fact the work of a man called Throop: ibid.

Seagle op cit 297. Johnson suggests that the two main reasons for
the short-1lived success of Field's codes were (1) the fact that the
law was still in a formative stage in the new country, and (2} the
attitude of the legal profession and its inclination towards an
historical rather than scientific approach: (1951) 29 Canadian Bar
Review 411, For a discussion of the contents and style of Field's
civil code see Donald op cit 167-168.

Thirty states adopted his Code of Civil Procedure; sixteen his Penal
Code and Code of Criminal procedure: ibid. California, Montana,
North and South Dakota, adopted all five of the codes: Pound op cit
712. See also Diamond (1968) 31 MLR 361, 362-363.

Johnson op cit 415. This has also been a problem in Australia where
it has proved almost impossible to get unanimity on any legal reform

fram the independent states. See Leach (1963) 12 American Journal of

Camparative Law 206, 219.

Gilmour op cit 69; Pound op cit 720.

The Uniform Sales Act. For a full list of the codes undertaken by
the Conference see Friedman A History of American Law (1973) 581.

For example: Warehouse Receipts Act, 1906; Stock Transfer Act,
Bills of Lading Act, 1909; Partnership Act, 1914; and Conditional
Sales Act, 1918: Donald op cit 169.

McWhinney Intermational Encyclopedia of Cawparative Iaw vol 2 (1975)
216.

Whether the Restatements should be regarded as codes or not remains a
moot point. They have been described as ‘codification under another
name' and 'a covert attempt (at) codification' - Judge Coodrich cited
by Johnson op cit 413 et seq. Alternatively De Grooth declared that
they were 'utterly deficient as a starting point for codification in
the genuine (civil law) sense of the word' (my parentheses) cited
Donald op cit 170. Campare Donald's own view ibid.

Such as the Internal Revenue Code 1954, a Model Penal Code 1962 and a
Federal Securities Code project.

This is also the case in Australia, where a number of law revision a-
gencies have been established; New Zealand, and Canada. See Donald

op cit 171.

The Law Commission Act 1965. A separate law camnission was simulta—
neously established for Scotland.
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S 3{(1) of the Act.

See for exanple:

Hahlo (1960) 77 SALJ 432; Hahlo (1967) 30 MLR 241; Diamond (1968) 31
MLR 361; Hahlo (1975) 38 MLR 23; Kerr (1980) 96 LQR 515; Cretney
1981) 44 MLR 1; North (1982) 46 RARELSZ 490.

The achieveaements of the Law Camnission and the difficulties it faces
are considered later in this study.

Smith in Yiannopoulos 3, 6.

See Sauveplanne 21-28.

See for example France -~ Tallon (1979) 14 Israel Law Review 1;
Germany - Huber (1977) TSAR 22; The Netherlands - Dainow {1957) 17

Iouisiana law Review 273.

Rayitch in Yiannopoulos 161, 177.

As happened in Iouisianna and Quebec; and as was suggested in South
Africa by Wessels (1920) 37 SALJ 265.

This happened in a number of newly independent countries in Africa
during the 1950's. See Limpens ob cit 92; National Reports Encyclo-
pedia of Intermational and Camparative Iaw vol 1;. and Appendix BA.

Iouisianna, originally occupied by French settlers, was occupied by
Spain in 1769 when Spanish law came into force. In 1800 Spain agreed
to hand the province back to France but during the delay in
formalities France sold the area to the United States. Transfer tock
place in December 1803.

This was despite the fact that federally-appointed members of the
territorial supreme court were meant to apply civil law to the cases
that came before the court. See Brown (1957-58) 1-2 American Jour-
nal of Legal History 35, 36.

Brown op cit 41. A key figure in the history of codification in
Iouisianna was Edward Livingstone who participated in the drafting of
the Civil Code and drafted codes on evidence and criminal law al-
though these were never adopted by the legislature. See Friedman

of cit 153-4.
Idem 53.

May 1805.

In fact the civil law incorporated into the code was French, noct
Spanish, as had been the original intention. See Brown op cit 56

et seqg.

The matter was complicated by the fact that the code only repealed
certain laws which were in conflict with its provisions, and left
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others untouched.

Cottin v Cottin 5 Mart O0.S (La.) 93 (1817) cited Brown op cit 73.

The full title of the publication, which was largely the work of L
Moreau lLislet and EHenry Carleton, was The laws of ILas Siete Partidas
which are still in force in the State of Iouisianna.

Canada was under French rule fram 1534 to 1759, but no French law was
officially introduced until 1663 when Louis XIV on Colbert's advice
appointed a governor to administer the area. See Castel The Civil
Law Svstem of the Province of Quebec (1962) 8-12.

The situation was similar to that of Louisianna. English criminal
law and certain aspects of civil law were introduced and the lawyers
were largely English trained, but the population was French. See the
acaments of Castel op cit 20 et seqg.

Complete freedom of testation was also retained, but trial by jury
abolished.

The initiative for this came from the Attorney-General of Lower
Canada,; the Hon. G E Cartier. It was hoped that a code would make
the law accessible to judges, lawyers and notaries.

The original commission also produced a Code of Civil Procedure in
1867, which was subsequently replaced by a new, revised code in 1897.
A number of modifications were introduced between 1866 and 1962 and
in 1954 a jurist was appointed to revise the code, however no new
code has yet been produced although a Civil Code of Quebec dealing
with Family Law came into effect in 1981.

Article 2613.

For a detailed discussion of this development see Castel op cit 215
et seq. :

Castel suggests that Jjudges under this 'mixed' system have the best
of both worlds as they retain the judicial authority associated with
judicial precedent while not being bound by it: op cit 232.

The French Cammercial Code and the Code of Civil Procedure were also
introduced into the Seychelles: Chloros (1973-74) 48 Tulane Law
Review 813.

Chloros points out that the need to provide a suitable legal
framework for change and modermisation is particularly acute in the
Seychelles, which has a number of social technical and political
problems which require quick and sametimes drastic solutions if the

islands are to develop. See Chloros op cit 816-817.

Chloros gives a number of interesting cases where this has happened:
idem B818-819.

The code was to be revised and reformed in the light of both systems:
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idem 823-824.

228. By the 1970's English law was to a considerable extent the law of the
Seychelles. So, for example, the powers of the court were those of
the camon law rather than the civil law.

229. A printed version of the 1973 draft was available in 1974. Further
discussion and consultation took place before the final draft was
campleted. See Chloros 2-5.

230. The full name of the code was the Civil Code of Seychelles Ordinance
1975. The Seychelles gained independence on 29 June 1876.

231. Seychelles Ordinance (1975) s 4.
232. Chloros 3.

233. Ibid.
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2. DIFFICULTIES CQONFRONTING OODIFICATION

1. Introduction

The history of codification outlined in the preceeding chapter illustrates
the extensive use of codes over many years and in a great number of
different countries. However the success and popularity of codified law
has varied considerably, and this is partly due to the difficulties
confronting codification in particular legal systems.

It appears that there are three main problem areas. First the sheer
technical problems involved in undertaking the work of codification;
including finding sufficient manpower to do the work of research and
drafting; reaching consensus on the scope or extent of the envi'saged
code, and on drafting techniques and legal expression; and negotiating
campleted the araft code through the legislative process. Secondly, there
is.the problem of professional opposition — particularly where codified law
is being introduced for the first time. This may mean that opposition fram
the bench has to ke overcome - both before and after codification comes
into effect; practising lawyers have to be re-trained to work within the
confines of a code; the actual role of judges in applying the code has to
be defined; and the authcrity of pre-codal and post-codal court decisions
regulated. Thirdly, the problem of keeping the code up to date has to be
considered. A code codifies the present law for future use, so it is
essential that consideration is given to how the code will function when
social and econamic changes create new needs, and make unforeseen demands
on its legal provisions.

Often the difficulties indicated above are closely related; for
example the style of drafting chosen for a code may be strongly influenced

by the fact that the judges who are to apply the code are accustomed to
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working with facts and not abstract rules. In other cases some
difficulties will greatly outweigh others, For example where the judiciary
is very weak, or virtually non-existent, then judicial opposition will be
minimal. Alternatively there may be a weak judiciary but very powerful
religious or ideological factors which have to be taken into account.
Although the type and combination of difficulties will never be
identical in any one situation to those in another, an examination of the
problems encountered elsewhere, amd the way in which they have been han-
dled, can be of assistance and value to countries emmarking on ceodifica-
tion. One country's success may provide another with a possible example to
follow, and similarly the failures of others may highlight the pitfalls
to avoid. Thus a comparative approach to the difficulties confronting
ocodification can be extremely valuable,l not because it provides infallible
solutions but because it indicates altermatives. Moreover, in countries
where codification is still being attempted or considered, fear of the
difficulties may seem to outweigh the potential advantages of codified law.
In such cases a comparative approach is essential in order to place the
issues in perspective. It is therefore proposed to consider some of the
difficulties mentioned above and to present a few of the approaches and

remedies that have been employed in attempting to overccame these.

2. Technical Challenges

The technical challenges that have to be faced when codifying the law will
largely depend on the type of code envisaged. If the code is to be a
camprehensive and exclusive statement of the civil law, as, for exanple,
the Code Napoleon or the BGB, then the extent of the undertaking is much

greater than, for example, the partial codification of a specific area of
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law, such as a Code of Negotiable Instnments. Therefore the rejection of
one form of code because of seemingly insurmountable technical difficulties
does not mean that none of the many different forms of codification are
suitable. - While codification along civil law lines may not always be
feasible in cgwon law countries, largely because of the impossibility of
entirely excluding recourse to case law;l codification in the form of
restatements or consolidation acts may be possible. Similarly the
complexity of the work involved may depend on whether there is any existing
codified law. For example, in France, the codification of the law would
have been far more onerous had there not been codes of customary law and
similar sources already in existence.?

In assessing the difficulties involved in the light of the type of
.'c'od'e desired, one of the primary considerations will be the cost involved:
This includes considering the availalility of persons sufficiently skilled
to undertake the work;3 the length of time they are likely to be engaged
on the pr:oject:4 and, if they are to be paid for their efforts, whether
the country can afford this and if so, for how long.

Wherever ocodification has been undertaken, whether it has been predo-
minantly the work of a single person,5 or the work of a comnissjton, it has
invariably taken a great deal of time and effort.b Today this fact is
geherally accepted and a nurber of countries have established permanent
institutions to undertake the work of law reform, including the preparation
of draft cedes and the amendment of existing codes.”  Elsewhere government
deparvments have been created or utilised to undertake partial or specific
codification.® Same countries, however, have decided that the difficulties
occasioned by limited resources and manpower are sufficient to prevent

codification of the national law, and have either imported experts from
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elsewhere to do the work for them,9 or have decided on the wholesale
adoption of foreign codes. 10

Even where there is sufficient time and available resources to under—
take codification, such codes still have to _be given the force of law. To
overcame this difficulty there has to be:

‘a real political power ready and able to undertake the task of

codification on (and) the acceptance of such a government's

initiative by social groups and forces'.
With the earlier codes this political power was that of a single, strong,
ruler, for.example Hammu-rabi, Justinian, " Frederick the Great, and
Napoleon. In western-style democracies however, such political power is
more difficult to find; and the legislative enactment of codes is conse-
quently more complicated and takes longer.l2 This is due to a number of
factors. First the issue of law reform is not a popular cause, and does
not arouse the interest of members of parliament sufficiently to gain
their support.l3 Also the length ef time that it takes to caplete a code
means that even where parliamentary support is gained for certain bills,
there is a strong possibility that those members may not be sitting when
successive bills are introduced. One of the results of parliamentary
apathy for law reform is that it is often side-lined to departmental offi-
cials onceé it reaches the legislative stage, a procedure which may delay
pramulgation further.l4

Secondly, whether codification is undertaken in a piecemeal fashion,
by means of a series of separate bills, or in one single code, the actual
progress of legislation through the democratic legislative process tends to
e very slow, because of the debates and hearings that ensue. Besides the
delays occasioned by this, it also means that a great number of people who

have no specialised knowledge on the matter, may defeat or amend the work
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of experts who have given the subject a great deal of time and consi-
deration. The problem is illustrated by the remarks of Lord Lindley.
Camenting on the passage of the Partnership Act through the English Par-
liament he saig:

'The Parliament of this country is very ill-adapted to the work
of codification. It is a matter of amazement that Englishmen
should be content to have the laws by which they are governed in
such an inaccessible shape as they are, but, no doubt, one
explanation of this state of things is the hopelessness of
passing through Parliament, without mutilation, any carefully
considered expesition of any great branch of law.'

Moreover, while every piece of legislation will reflect political senti-
ments to a greater or lesser extent, ideally a code, which is to apply to
16

people of many different political convictions, should be apolitical.

Thus while parliamentary debate may moderate.the extremes of the governing

L ..party where there is a strong opposition, this cannct happen where there is

no, or a very weak, opposition. On the other hand, if legal reform is for
the benefit of the majority - for example where it is part of a wider
social programme — delaying tactics by the opposition may thwart the advan-
tages that could flow from codification.t’

As a result of these problems, piecemeal or creeping codification has
been resorted to, whereby the law is codified - or re-codified - by means
of a series of separate bills which are later oconsolidated.l8 Although the
total parliamentary time involved may be more than that which would have
been devoted to a camplete single code, the advantage is that debate can be
spread out over a number of different sittings and there is a greater
chance of achieving same measure of success in each sitting. However this
type of codification may lack co-ordinating principles, uniformity of

language and concepts, and, if spread over a great length of time, there is

a greater danger of anamalies in the final code.l9 1t may also happen that
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whereas the separate single bills are passed through Parliament, it appears
impossible to achieve a final consolidating bi11.20

A further problem of piecemeal codification is the inconvenience and
confusion it is likely to occasion, due to the simultaneous existence of
codified and non-codified law. While most legal systems have to take
cognisance of statute law and non-statute law, it is uswvally clear which
source is to be referred to, and when. For example in camon law systems
where a statute is silent on a matter then the common law, i.e. unwritten
law, applies. In civil law systems which already have codes, the law
existing prior to the code is only referred to where express provision is
made in the code, otherwise other remedies apply. Where however, the law
is partially codified and partially not, there may be no clear indicatiocn
as to which source of law takes preference. This can cause confusion
amongst public and practitioners alike, particularly if one set of rules of
interpretation apply while the law is only partially codified, but another
set are introduced once the code is canplete.zl While a certain amount of
inconvenience and initial uncertainty may be justified after the code has
proved successful, prior to this such factors are more likely to be used as
arguments against codification.2

Whatever type of code or method of codification is chosen the first
step is to delimit the area of law to be codified.??

For example, if a criminal law code is proposed, it must be decided
whether it is to be primarily concerned with the formulation of general
principles of criminal liability, or with the definition of specific
crimes, JIs it to create a detailed framework of reference which will cover
every conceivable eventuality, or is it to state the law in very broad

terms? Because no one area of law exists in a vacuum, delimitation is also
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necessary to decide which overlapping areas of law from other branches
should be exnluded, and which included. For example, should a Criminal
Code include legal provisions governing drug abuse and bigamy or should
these be covered in a pharmaceutical act and a code on family law
respectively? In view of the work involved in researching and drafting a
code, and the practical difficulties of giving legislative effect to such a
draft, delimitation is also necessary to keep the bulk of the code to
manageable proportions. BAlso in order to avoid time-consuming and campli-
cated cross-references or, altermatively, the repetition of provisions and
definitions, it may prove necessary to concentrate on basic principles and
create a fairly open ended code which can be applied to numerous situations
as they arise.

There are a number of practical advantages to be derived from
iimitin-q a code to a statement of general principles. First there is no
need to wait until a code ocontaining all the relevant substantive offences
has been completed. As new statutory offences are continually being
created such a code may, in any case, be very difficult to achieve.
Secondly, such a code alleviates the pressure to codify specific of fences,
which can therefore be consolidated and revised over a greater period of
time while simultaneously being brought into line with the general
principles. Thirdly, the codification of general principles largely avoids
the problem of legal uncertainty during the period of transition -from
uncodified to codified law, by providing a common framework of legal
principles, for offences under both systenis.

Altermatively, it might be found preferable to undertake codification
of the law by means of a number of separate statutes and then extract

gcneral principles fram these.?4 There is also the method of including a
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separate general part together with more specific provisions in one ocam
plete code as was done in Germany with the BGB.2° However, it should be
borne in mind that consensus on the formulation of general principles may
in itself be very difficult to achieve. Also, in camon law systems where
the legal profession may be averse to abstract and a priori rules, it may
be necessary, or preferable, to state the lawl in terms similar to those
already in use if the code is to succeed. Once the extent of the code has
been decided upon, and the content of the law ascertained, there is still
the problem of drafting its provisions.

Ideally a code should be clear and simple in its expression and avoid

ambiguity, longwindedness and obs;curity.26 Unfortunately the pursuit of

~'such an ideal may necessitate abandoning traditional styles of legislative

dz:afting,27 thereby provoking antagonism both fram those involved in the
existing drafting process, and fram those who must apply the.code and are
accustaned to the law being obscured by mysterious and - to the layman -
often impenetrable legal jargon.28 This is particularly a problem in
cammon . law countries where the pragmatic approach of the practitioner has
resulted in the legislator producing very carplex statutes in an attempt to
legislate for every conceivable situation, and to avoid being misunder-
stood.2? Alternatively, too great a simplicity and generality of style can
also create problems because it provides the judge with insufficient
guidance and in turn creates its own problems of ambigquity and uncertainty.
There should therefore be 'neither a generalisation too vague nor a parti-
cularity toc minute‘.30

Besides the fact that the area of law to be codified may inf luence
the choice of drafting style,3l other factors may alsQ have to be taken

into account. For instance, whether the code is intended for the benefit
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of the legal profession,3? or for the layman.33 If for the former, then it
may be necessary to consider the qualifications and skills of such per-
sons.>4 Also relevant will be the degree of discretion permitted to the
judge under the provisions of the code. If the judge has wide discre-
tionary powers then it may not be necessary to draft a detailed and fully
comprehensive code. If, on the other hand, the judge is to be strictly
bound to the stated provisions of the code then more detail will be neces-
sary.3? Similarly, if no general principles are included in the code then
greater precision - even if it means longer sentences and cross-references
- may be necessary to achieve cumpleteness and certainty. Further, ‘where
there is the chance of ambiquity or uncertainty about the legal meaning of
a word or expression, it may prove essential to include a definition sec-
tibn.36 The question of what is meant by a word or phrase can particularly
be a problem where a country recognises more than one official language;37
or, where a custamary law concept is being translated into legal language
for inclusion in a code.38

Official recognition of two or more languages gives rise to the
following technical problems. First a term in one lanquage may not have an
exact, equivalent meaning in another, or have the same shade of meaning.
This is because different languages reflect different cultures, social
values and modes of thinking. If a code is intended to apply to all the
peoplé of a particular national system equally, regardless of their
languaée group, then it must be understood to mean the same thing by each
group. In the past, codes have usually been drafted in one language and
then translated. Today there is a growing awareness that translation is
rarely a satisfactory method of expressing the law because direct transla-

tion fails to take into account nuances of language, or the need to pre-
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serve the logical expression of a legal provision in each language.39 Thus
while a translation may be a faithful replica of the original, it may not
cammnicate the meaning of the code's legal concepts. It may therefore ke
necessary to consider parallel drafting of the code in a style suited to
each language or culture group to be governed by the code. 40

Secondly, in drafting a code under such circumstances the authority
to ke given to each language version of the code must be considered, and
indicated in the code itself or in the rules relating to the interpretation
of the code. This does not necessarily mean that one version will be
superior to another. For example, in Switzerland where the CiviJ.. Code
appears in German, French and Italian, all versions are of equal value. 1In
Canada, where there is a French and English version of the Code, Article
2615 provides that if there is a difference between the two texts then the
version to be chosen is that ‘consistent with the provisions of the exis-
ting laws on which the article is founded'. If however the law has changed
then the text which bhest expresses the intention of the legislator must be
chosen. 41

’I'hirdly,_ even where there are a nunber of official languages, it may
be felt preferable to select only one langquage for codification, despite
the fact that the code will apply to everycone. This was the solution
chosen in the Seychelles, where both English and French are recognised as
official languages, but English is the language of administration, the law,
and Parliament.4? 1In order to avoid the potential problems of two texts
the code was pranulgated in only one original, authoritative text.43

Fourthly, it may happen that codification is being undertaken by
people who are not well acquainted with one of the official languages.

This happened in Ethiopia, where foreigners wor..ing on the codification
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commission had great difficulty in drafting an Amharic version of the
code. 44 The original version was drafted in French, which is a much more
precise language than Amharic, a language which has few words with exact
meanings.45 Consequently in translating the code it was necessary to
create new forms of expression in order to make the legal concepts campre-
hensible.

This does not mean that codification in bi-lingual or multi-lingual
systems is impossible, only that the additional technical difficulties must
be taken into account, particularly when initially considering the resour-=
ces available, and once drafting starts.

Further unique problems can occur where codification of custamary law
is undertaken.4®

Custamary law does not readily lend itself to codification because
thée forces that dominate it - such as fear of the supernatural and the
power of group opinion - mean that obedience to the law is based on notions
entirely alien to modern westerm thinking.47 Moreover, while western legal
thinking is directed to the individual's rights and duties, in customary
law the group predaminates - a group which may include both the 1living and
the dead.4® Also much custamary law is non-specialised - particularly in
the areas of crimes and delicts4? - which can make it difficult to state
legal provisions clearly within the confines of a code.?0  Even where
codification is undertaken, jurists and citizens may have to be re-edu-
cated, and a new administrative system established to enforce the code
throughout the country it is intended for.21

However, although some decry the codification of customary law
because it brings rigidity to a formerly highly flexible system,52 codifi-

cation may be justified for a number of reasons. For instance where a
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country wishes to develop and modernise in a short space of time; or finds
itself in need of a more sophisticated legal system before it has time to
develop one empirically. Also, as in other countries, codification may
help to bring about unification, and develop a greater sense of
nationalism, which in turn may promote social and econamic growth.®3 Codi-
fication may also serve to preserve traditional custams and mores, while
simultaneously introducing modern institutions to cope with changed de-
mands. Moreover, where people are used to a dual tradition of law, for
example religious and custamary 1aw,54 the introduction of codification may
occur without great difficulty.>?

In drafting Codes for. such systems a number of factors have to be
borme in mind. First there is the difficulty of understanding the existing
leqal principles sufficiently well to be able to express them accurately
and clearly within the structure of a code. Secondly, the code's provi-
sions must be expressed simply enough for lawyers, or civil servants, who
may have little or no knowledge and experience of codified law, to be able
to apply its provisions. This is particularly so where a code of law which
is based on a system other than the national custamary law is being intro-
duce‘vd.56 Finally account must be taken of the political, economic, and
social structure and aspirations of the country, so that the code may pro-
vide a suitable legal framework in which these can be pursued.57 Failure
to appreciate these factors, or an attempt to impose conflicting ideas and
structures, can lead to a situation where, although there are ccdes of law,
in practice these are rarely referred to.

However, despite the difficulties involved, a great number of coun-
tries, previously governed by custamary law,”8 have opted for codification,
5

whether of their own laws or those of a foreign legal system, 3 indicating
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a persisting faith in the advantages of codification over non-codified law.

3. The Role of the Judiciary

One of the greatest difficulties which must be resolved in codified systems
of law is the role to be allocated to the judiciary. This is particularly
SO in camon law systems where the authority of the bench has traditionally
been seen as beiﬁg superior to, and independent from, the’legis lature.
However, the problem also arises in civil law sysﬁans even where codifica-
tion has purportedly been undertaken to restrict the powers of the juc.li—

6l Moreover the issue

ciary,80 or in same cases to completely replace them
is not simply limited to what to do about the judiciary once the code oares
into effect, but is a persistent problem from the moment codification is
suggested, to long after it is campleted.

First the judiciary, and the legal profession generally, may oppose
the very idea of codification. In cammon law countries, as has been indi-
cated in the previous chapter, such opposition has at times completely
stultified attempts to codify the law.®2 The reasons for this initial
hostility to codification are varied, and may include such considerations
as the historical role of the judge; the social status of the judge in the
community and within the legal hierarchy of the country; the relationship
between judges and other members of the legal profession - including
whether in fact judges are lawyers or not; and the relationship between
judges and other officials in the law-making machinery - including legisla-
tors and draftsmen.

Attempts to counteract judicial opposition in this respect - i.e. to
the whole idea of codification and legislative interference in legal de-

velognent,63 has meant that for a long time the legislature has been cam
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pelled to try and make statutory law 'judge proof’, by restricting judicial
discretion to the application of clearly defined rules.b4 Consequently,
until this characteristic of legislative drafting changes, it is difficult
to dispel the view of the judiciary that codification is yet another form
of legislative encroachment, and therefore should be resisted.®?

A further difficulty in codifying the law in a common law systerﬁ is
the reluctance of lawyers to accept legal rules which do not originate fram
judicial decisions.b® 1n civil law systems, a rule of law is one which is
of sufficiently general and abstract a nature to be applicablé to an un-
limited number of cases. Thus it acts as a foundation for both judge and
lawyer in solving individual cases. It is not a legal principle extracted
.‘_by' a judge from the facts of a particular case - as is done in common law
systems ~ but exists apart from the case, ready to be applied as and when
required. The existence of such legal rules establishes a body of substan-
tive law by which people may know their legal rights and duties before they
come to court, thereby satisfying a need for predictability and legal
certainty.67

The existence of a core of legal rules is essential for codification,
otherwise it has no foundations to build on. Most legal rules in civil law
systems emanate fram the legislator - possibly with the advice of academics
and lawyers sitting on advisory camnittees and camussions - although in
practice, some may alsc be created in the course of judicial interpreta-
tion. In most cammon law countries however, the attitude prevails that a
legal rule can only be fully recognised once it is established through the
facts of a case.

This approach undermines not only the certainty required of a code,

but also raises doubts as to the existence of a particular legal rule until
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a case in point brings the matter to the attention of the court. Until the
legal profession — particularly judges - can be persuaded to accept written
law as the 'starting point for the elaboration and formulation of a new
law'68 codification - at least along civil law lines - will continue to
meet with hostility and opposition in camon law systems.

There are indications that this hostility may be abating as statute
law becomes an increasingly important source of law; and the judiciary
begins to realise that a judge-made system cannot progress without legisla-
tive intervention to help it keep pace with changed demands.®?  However,
even where there is greater acceptance of the law-making role of the legis-
lator, opposition to codification of the law may persist. This may be due
to the fear that codification will mean that the legal profession must re-
learn the law and that this will lead to greater chaos and uncertainty than |
if the law had never been codified. Such an argument may be raised even
where codification is intended to be no more than a restatement or consoli-
dation of the existing legal system with which lawyers are thoroughly
acquainted.-"0 In most instances this view is irrational. Judges and
lawyers alike have long been accustamed to applying written law and inter~
preting statutes, the number of which have grown considerably over recent
years. Once the law is codified they may have to look for it in a
different place, but would, by and large, be using skills already ac-
quired.7l Moreover, codification should make the law more accessible to
practising lawyers,72 and to the judge, facilitating the decision-making
of the latter by providing him with a ready formulated statement of legal
principles, thereby obviating the need to citeé numerous cases to substan-—
tiate his reasoning.73

The judiciary may also oppuse codification because it is seen as
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posing a threat to the continued existence of the judiciary in its current
form. Although experience in those countries with codes has shown that a
code cannot survive without judges,’4 it is true that the judicial function
may change from what it was once codification takes place. However,
experience has also shown that in practice such alterations are unlikely to
be as radical as those pfojected by some of the earlier codifiers, who
hoped to do away with judges altogether.75 With ocodified law, as with all
forms of written law, the need to close loopholes arises, and this is
invariably the task of the judge until the legislator intervenes with an
amendment or revised code. The scope for judicial extension and manipula-
tion of the legal provisions in a code will normally be determined by the
‘manner in which the code is drafted; and the nature of the powers reserved
f.or -judges as stipulated in the code.’® For instance, where offences are
broadly defined, there is often greater scope for a judge to reason by
analogy or by arquing to the oontrary-77 Similarly, if the code contains
general principles, either expressly or implicitly, which may be applied
beyond the substantive offences contained in the code - as for example
those found in the EGB; - judicial application of the law may be less
restricted than where specific offences are set out in great detail.’®

The failure of codes to provide for every eventuality has shown that
it is better to allow the judiciary sufficient discretion to be able to
adapt the law to changed dgmands; than to restrict their powers of
interpretation so severly to the written letter of the code, that its
provisions cease to be relevant to current legal needs.’? Indeed Portalis
declared that it was the duty of the judiciary to attend to

‘those changing and petty details with which the legislature

ought not to be pre-occipied and all those matters that it would

be futile and even dangerous to attempt to foresee and to define

in advance .... It is for them to f£ill in the gaps that we may
leave. The codes of nations shape up with the passage of time;
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properly speaking they are not drawn up by the legislature. 180

How the judiciary is to go about this task may be clearly set out in
the code; or may develop as ciraumstances demand; or be prescribed by a
combination of factors.8l Similarly the method used may depend on the
nature of the problem before the judge. In Switzerland, for example,
judicial power varies, depending on whether the judge is dealing with a

problem of interpretation arising out of the code - intra legem; or

whether the matter is one where the code is silent - praeter l_egem.82 It

may happen therefore, that judicial activity is greater as a result of
codification than previously, even if the judge's function is essentially
to give an authorative interpretation of the code.83

"Although the role of the judiciary will be maintained - perhaps in

*. modified form - it is apparent that if codification is to succeed, not only

ﬁlust judges become accustomed to, and accept, changes in their function;
buf that they must also be prepared to regard the code as the ‘exclusive
source of law' in that particular field.84 The must accept that the code
has been formulated taking into account all the legal developments up to
the moment of codification. Therefore judges have to be prevented from
referring to earlier law — especially case law in common law syste.ms:85
and ‘accustam themselves to beginning with the code anld staying with it'.86

This does not mean that all prior law will be cast into oblivion once
the law is codified. One of the issues that has to be resolved in
codifying the law is the role of case law as a suppleméritary source of .law.
This applies both to cases decided before codification, and which therefore
form the background to the code; and cases that follow codification - for

example those that interpret its provisions. For the law to develop it may

be sssential for judges to feel free to dissent from previsus decisions
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“interpreting the code, provided they adhere to the basic provisions of the
code.87  The strong influerce of the rule of precedent in same legal sys-
tems can create formidable problems to this type of ijudicial freedom, 88 and
also make it more difficiult to accustom judges to begin with the code,
rather than a case. However, it can be argued that the role of precedent
is simply a means of locating the law rather than creating it, and there-
fore is not adherence to case decisions as such, but proof of the legal
rule contained therein. If this is so, once the law is codified the work
of locating the law is considerably simplified - as the code oontains all
the important law to date - and the need to resort to precedent should fall
away.

However, even in civil law countries, where - due to historical and
political reasons8? - decisions of the courts are viewed as being no more
than the explanation or demonstration of the law by the judiciary, rather
than confirmation of its valid-ity; it has nevertheless been found
necessary to legislate on the status of judicial decisions. If the oourts
are left free to refer to case-decisions rather than to the code each time,
the status of the code as a primary source of law is placed in jeopardy. A
number of solutions have been used. In some cases judges are urged to
treat the code in the same way as any other statute: starting with an
examination of the langquage of the act to ascertain its meaning, rather
than looking at the law prior to the act.?0 If it is clear that the
legislator intended to change the law then the court ought not to defeat
that intention by reference to previous case law. Elsewhere the matter has
been provided for by repealing all former law - implicitly or explicitly -
except where reference to such is positively sanctioned by the code.?1

bimilarly provisions may also be made to deal with post-wodal decisions,
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which, if not controlled, can create as great a body of altermative law as
that which preceded the code.?? So for example in France, while Article 4
of the Civil Code prevents a judge from refusing to deal with a problem,
Article 5 stipulates that any judicial decision is only binding on the case
in which it is given.93 Besides regulating the role of case-law, regular
incorporation of legal developrments of the courts, into the ccde, can also
restrain the influence of post-codal judicial decisions.’? However, as it
is inevitable that until amending legislation is passed, Jjudges confronted
by a problem will be drawn to consult other case-decisions; greatest con-
trol will exist where more than one method is used.9>

As has been indicated in the discussion of the technical problems
confronting -cod.ification, persuading the judiciary to apply the provisions
-o‘f codified law may be particularly difficult where there is partial
codification. In such cases the judge has the initial discretion to decide
whether a case falls under the provisions of a code, or into an area of law
as yet uncodified. Once the judge decides on the former, he is bound to
look to the code for the law; however, if he decides on'the latter, then
he adjudicates according to his traditional methods. Even if the judge can
resist the natural inclination to chouse the system he is best acquainted
with, there is the added problem that prior case-decisions must be consul-
ted to see whether the issue does in fact fall under a code or not.>®
Although the establishment of precedent in this way can be ameliorated
somewhat by insistence on the justification for choosing uncodified law
being recorded each time,97 it nevertheless undermines the authority of
codified law and gives rise to a degree of uncertainty that persists until
the law is fully codified.

The codification of the law, the initial success of a'code, and its
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continued survival are all dependent cn the support and aroperation of the
judiciary.”® However, where case-law and judicial opinion has tradition-
ally been regarded as superior to enacted law, codificatian may well neces-
sitate changes in the role, and law-making status of the judiciary.
Neither can be regarded as the final source of law if each are considered
to have equal authority. In order to ensure its continued existence and
efficacy it appears essential that the redactor provides a framework for
the future working relationship of judiciary and code, as experience’ indi-
cates that codified law is far more threatened by judicial activity than

the judiciary is threatened by codification.

4. Modernisatiaon and Reform

In many respects the ability of a code to cope with new and changed demands
is depends upon the way in which it is drafted, and the role allccated to
the judiciary when applying its provisions to actual cases. As has been -
indicated, a code may be brought up to date by using a teleological, rather
than literal, method of interpretation - as was dane with the French
oode;99 also by expressing the law in broad general statements, thereby
allowing new content to be poured into old formulas.100

Where the code restricts or curtails development of the law through
the courts, but permits reference to juristic writing, commentaries of
academics may also play a role in modernising and reforming the law.101
This is particularly so in civil law countries where legal scholars are
generally held in higher esteem than in camon law countries - due partly
to the nature of the legal training of judges in each system, and to the

fact that judges in civil law systems tend to remain anonymous and are

therefore less easily referred to. Also the esiablishment of institutions
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such as the Centre of Comparative Law in France, the International and
Camparative Law Section of the American Bar Association, and the British
Institute of Internmational and Cawparative Law, has done much to foster and
encourage the exchange of experiences and ideas concerning law reform
amongst legal scholars, who can, in turn, advise legislators.

The extent of academic participation in, and contribution to, legal
reform varies fram one system to another depending on the extent and status
of academic institutions; whether freedam of expression - including criti-
cism of any government policy underlying legi_slation - 1is permitted or
restricted; and whether publishing houses ar.e autonomous or government
controlled. Also significant is the way in which academics themselves view
their role within the legal system and in relation to law reform. For
example in the Iatin countries there is a tendency for jurists to concen-
trate on the study of legal principles which form the basis of the law;
rather than to examine judicial interpretation of these, or to consider the
practical application of the code.l02 1p Germany both the law as applied
by the courts, and legal theory are studied and cammentated on, but the two
are kept separate; with the result that annotated codes which analyse
judicial decisions (Kamwrentar) are produced, as well as manuals and mono—
graphs which focus on the entire legal system and the function of legal
rules (Lehrbuch).

However it can happen that the publication of legal cammentaries and
works, far fram contributing towards legal reform and modernisation of a
code, in fact threatens the continued existence of that ocde by providing
their own solutions to meet new needs, with the result that the cammentary
is referred to rather than the code.l03 fThe situation may also arise where

the reports and publications of institutions, set up to work towards legal
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reform and codification, ultimately undermine the need to codify the law by
providing adequate remedies in themselves.104 This may particularly be the
case where well-structured and comprehensive encyclopedias of law are
produced as has happened in I\merica;l05 and very recently in South Africa,

where the publication of The Law .of South Africa and the establishment’

of a modernisation programme by means of annual supplements, may well be
considered to obviate the need to codify the 1aw.106

As has been shc)wn- to be the case even where the law is not codified,
there comes a time when judicial interpretation and academic comment is
insufficient, or unable, to bring about further modernisation or reform.107
At this point the legislator must intervene.}08 The ensuing legisiative
© activity may take a number of forms, depending on the original nature of
the code and the legislative facilities available for drafting and imple-
menting the required reforms and changes. Whether modemisation is effec—
ted by means of amendments to existing provisions; additional separate
statutes; the drafting of completely new codes, or the revision of old
ones, the work involved will be made much easier if the original code has
been- closely and ccnstantly monitored ‘since its inception.109 Such moni-
toring may be done either through the establishment of Code Ccmnissions;ll0
or by academic or quasi-academic institutions undertaking the work;1ll o
by instructing those in the judicial field to sulmit reqular reports indi-
cating new legal needs as they arise.

Unless such bodies have their own legislative powers - which is
rarell2 - their recammendations will have to be submitted to a separate,
usually superior, legislative body, where once again the difficulties posed
by the legislative process are encountered.113

It is at this stage that the rethod of reform adopted, and the origi-
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nal structure of the code may determine the success or otherwise of at-
tampts to modernise the code. For exanple in Sweden, where the provisions
of the code are arranged in a series of 'beams' or books, revision has been
relatively trouble-free as either entirely new 'beams' have been added, or
old ones revised and brought up to date individually.ll‘1 In France on the
other hand, attempts to revise the whole of the original Code of Cammerce
(1808), which had become quite inadequate to cope with new needs, was
abandoned in 1958, thirteen years after the government embarked on the
project. As a result, although the-original code still exists, virtually
all camercial law is to be found in separate statutes that have superceded
the code and never been incorporated into it.115 However, reform of the
Civil Procedure Code in the same country has been more successful. Here a
number of statutes which were passed after the original code came into
effect, have beén combined into a new code.ll® 1n the case of the Civil
Code yet another technique has been adopted. A Commission to make a new
code was appointed in 1945, but by 1958 it was obvious that the diffi-
‘culties encountered in reaching consensus on the general principles of the
code, would delay the project indefinitely. It was therefore decided to
keep the old code but renovate it fram within, by deleting certain provi-
sionts and inserting new ones into the original structure by means of sub-
sections.l17 Those provisions which remained unchanged were re-enacted.
Althoﬁgh ‘this process has made some sections of the code rather unwieldy,
coherence of expression and unity of style have been maintained by entrus-
ting the work to a single person rather than a Commission or number of
cxxrmi*ttees.ll8

One of the major difficulties which seems to arise when revising

codified law is that there is very little sense of urgency, campar¢d with
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the initial clamour for a code. Consequently, a makeshift system can
persist almost indefinitely while revision camittees or cammissions con-
tinue to discuss and examine ways to revise or re-draft the code. For
example, in Frarce, revision to the Civil Code was first suggested in 1837,
although a camission to undertake the work was not appointed until 1904 -
one hundred years after the Code first came into effect. Even then it took
the cataclysmic changes of two world wars to persuade the govermment that
the need for a new modern code was imperative.ll? However, the political
and econamic crisis resulting from the war, meant that not only was politi-
cal support for the ideological foundation of the code, and its realisation
in practice, absent - unlike the situation when the Code Napoleon first
appeared; but the legal foundations of the code - particularly those of
= property and contract - had been severely shaken by the growth of socialism
and the nationalisation of many enterprises. The result was the decision
not to draft a new code but to revise the old one inl the manner described
above. As a result, omodernisation of the code did not in fact start until
1964.120

A further problem confronting the revision of a code is that of achie-
ving a satisfactory balance between the traditional qualities of the ccde,
with which pecple have becare acquainted and which have survived the pas-
sage of time; and the degree of modernisation required to reflect changes
and cater for new demands. In democratic systems it may also be necessary
to take into account the expression of popular sentiment on certain issues,
and the views of legal scholarship.l2l fhe question of tradition versus
modernisation also affects the choice of language used for revising the
code. While many words and expressions may have became archaic and obscure

over the course of time, too great a use of current popular language can
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result in similar problems once colloquialisms become dated. Moreover
popular language and current idiams may lack the precision necessary for
expressing legal ideas, and therefore make the law less accessible rather
than more so.

Many of the difficulties confronting the modernisation and reform of
codified law can be reduced if the redactors of the original code approach
their task with sufficient humility to accept that a code cannot provide
for every conceivable situation. . If this is appreciated at the outset,
then not only can the'need for reform and modernisation be taken into
account in the actual drafting of the code; and in outlining the powers to
be allocated to judges; but machinery for constant observation of the
functioning of the code, and for legislative amendment, can be_established
from the start. An awareness of potential difficulties and the ways in
which these have been solved elsewhere is more likely to result in success-

ful codification than might otherwise be the case.
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See for example the camments of Sir MacKenzie Chalmers who ocampared a
code with a building and the common law to the atmosphere which
surrounds that building and which penetrates every clink and crevice
where the bricks and mortar are not: (1903) 19 LQR 10.

These were the French Livres de Coutumes; the work of jurists such as
Damat and Pothier; canon law and various enactments.

For example, lack of skilled manpower had been put forward as argument
against codification by Savigny in Germany and, more recently, by
Hahlo in South Africa (1960) 77 SALJ 436.

The time involved is likely to be considerable. For example, although
the Code Napoleon only took four years,. Justinian's Code took six and
the BGB twenty-two. The English ILaw Cammission, which was established
in 1965 to codify specified areas of the law is still working on the
matter.

As in the case of Field in America; - Livingstone in Louisianna;
Cambaceres in France and Sarsfield in Argentina. '

Hahlo & Kahn 72, 73 n 81.This is so even with re-codification or code
revision. See Huin in Yiannooculos 192; Meijers (1951) 33 Journal of

" Camarative legislation 8. The cost is indicated by the fact that in

Scotland work on codifying the law of contract by the Scottish Law

‘Camission, was abandoned after six years because it was too demanding

on resources: North (1982) 46 RABELSZ 490, 497.

For example the American Law Institute and the Louisianna Law
Institute. Often separate bodies cambine forces to undertake the work
of codification as happened in America with the Uniform Code; and as
has happened in England where codification of the criminal law is
being undertaken by the Law Commission which is responsible to the
Lord Chancellor, and the Criminal law Revision Camittee acting under
the direction of the Hame Office. Elsewhere the work may be delegated
to a specialist body as was done by the English law Camission in 1981
when, acting on a proposal of the Criminal Law Reform Cammittee of the
Society of Public Teachers of Law, it appointed a committee of four
law teachers to undertake the drafting of a criminal code. See Smith
(1984) Statute Law Review 17.

As in France with Administrative ILaw: Tallon (1%80) 15 Society of
Public Teachers of Law 33, 38.

Eg Boissonade in Japan; David in Ethiopia.
As has happened in Turkey.
Maillet (1970) 44 Tulane lLaw Review 681, 685. Similarly David's view

that there must be a soveriegn strong enough to gquarantee the success
of such a project. See David & Brierley 6l.
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Even Napoleon had to overcame the problem. However it has proved an
even greater difficulty in more recent times. See for example the
situation faced by the English Law Commission discussed by Anton
(1982) Juridical Review 15, 19, 23 et seq.

It was suggested by lord Hailsham that besides the Leord Chancellor's
efforts to find Parliamentary time for law reform bills, private
members should assist by introducing such proposals. See The lawyer
& Justice (ed) Holdswerth Club (1978) 231, 235.

See the discussion by North on this issue as it affects the ILandlord
and Tenant Code in England op cit 490, 495, Compare however the
situation with Family law where no large govermment departments were
involved: idem 504.

Treatise on the Law of Partnership (1905) 7ed cited Anton op cit 28-
29.

The issue of Legal reform can also be used as a weapon in the hands of
the opposition to thwart the social programme of any government. As
Lord Hailsham stated: 'Clearly the time taken by legislating material
of this kind cannot become a weapon in the hands of the opposition
... It must be kept out of the arena of party politics': op cit
231, 236.

The problems occasioned by the legislative process are such that a
number of writers have suggested that it would be better to reform
parliamentary procedure before embarking on codification. See for
example North op cit 507-508; Cretney (1981) MLR 1, 6-7 and Hailsham
op cit 231. Note also Napoleon's tactics in this regard discussed
supra. In France this problem has been partially avoided by using the
Executive to pass statutes; for example in the field of administra-
tive law. These are then collected and arranged in codes eg the Code
of Pensions, the Code of - Insurance and the Code of Taxation: Tallon

op cit 38.

This has been done in England with the Matrimonial Causes Act 1973,
which consolidated the Divorce Reform Act 1969, the Matrimonial
Proceedings and Property Act 1970 and the Nullity of Marriage Act
1971: Cretney op cit 4. See also the (1948} Report of the Cawmittee
on the Law of Defamation Qnd 7536 in favour of piecemeal consolidation
- discussed by Lloyd (1949) 2 Current Legal Problems 155; and the
'creeping' codification of family law discussed by North op cit 498.

One of the methods used to avoid this is that adopted by the English
Law Commission in its work on a Family Code, where the various
commissions work closely with a joint Parliamentary (Drafting)
Camittee.

This has happened with the Law Cammission's efforts to codify the law
of contract of England and Scotland into one code. It has proved
virtually impossible to achieve satisfactory harmonization of the two
legal systems or to reach consensus or. the policy for reform. See
North op cit 495; and Gower (1973} 23 University of Toronto Law
Journal 257, 264, This problem still has to be faced with the
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codification of criminal law in England, where a number of separate
acts have reformed the law eg the Sexuval Offences Act 1956 and the
Theft Act 1968, but no coherent and cohesive general part has bzen
finalised: North op cit 497.

For examrple separate acts may be interpreted in the light of previous
rules of interpretation while the final code may include its own rules
of interpretation different from previous ones. Similarly the
provisions of the campleted code may be govermed by a set of general
principles incorporated into the code on consolidation, but these may
not be included in each of the separate, previously enacted bills.

See for example those put forward by Hahlo (1967) 30 MLR 241, 253;
and (1975) 38 MLR 23, 25.

For a discussion of the importance of delimitation see Andrews (1969)
CRIM IR 59, 61. ’

This was the method adopted in the case of the English Theft Act:
Andrews op cit 63; and has also been considered in Israel; see’Akzin
(1956) 5 American Journal of Comparative Law 44.

The Generalklausen of the Algemeiner Teil model. See David & Brier-
ley 110-112. There is also the possibility of drafting a code contai-
ning both imperative rules - which cannot be avoided because they are
based on general considerations of public policy; and suppletive
rules - which may be excluded from applying by the specific wishes of
the parties. This is used in France and in other countries with legal
systems based on French law, such as Louisianna. See David French law
: Its Structure & Methodology (1972} 83, and Garro (1980-81) 41 - Part
2 Louisianna Law Review 1007.

See the remarks of Van zyl (1895) 12 Cape law Jourmal 16, 25.

See the comments of North op cit 507 who suggests that unless more
flexibilityy and adaptability can be allowed in legislative drafting
then it may be preferable to avoid legislation.

See for example the situation in America, discussed supra where legal
opposition was very strong.

Clarence Smith {1980) Statute Law Review 14, 15. The civil law lawyer
is more accustomed to working with general principles and thus
legislation can state the law in fairly broad terms and leave it to be
interpreted by the judge to cover cases as they arise. See infra on
'Role of the Judiciary'. There is moreover less inherent hostility
and rivalry between lawyer and legislation in the civil law. See
generally David English Law & French ILaw (1988), and Sauveplanne,

David Dudley Field, First Report of the Camuissioners of the Code to
the New York Legislature (1858): Honnold The Life of the Law (1964)
109. BHahlo regards the choice as one between the 'Scylla of vague
generalities and the charybdis of detailed technical .wules': (1967)
30 MLR 241, 256.




31.

32.
33.

34.

35.

36.

37.

38.

39.

40.

41.

42.

43.

44.

45.

46.

95

As Scarman suggests, ‘'the character of each ocode is determined not so
much by theoretical considerations as to the nature of codified law
but by the subject matter of the particular branch of law being
codified': 'Codification and Judge Made Law' (1966) 15.

As was the BGB - see supra..
Which was the case in theory with the Code Napoleon.

For instance whether the legal practitioner has a university and
practical education or whether he is a civil servant with very little
specialised education - as was the case with magistrates and native
administrators in South Africa discussed supra.

Despite differences in drafting however, it appears that in practice
the role of the judge may not differ so greatly. See the role of the
Judiciary discussed infra.

Compare for example the civil law lawyer's attitude to definitions
with a lawyer fram a camon law system: Clarence Smith op cit 17.

For example, Canada, Ethiopia, The Seychelles, Louisianna.

For example in Natal, the Commission's understanding of the
institution of 'ilobola' amongst the Blacks was very deficient, and by
making legal provisicn for its administration in the Natal Code they
perpetrated a number of misconceptions which have had far-reaching
repercussions. See Church (1983) 16 CILSA 100; Cassim (1981) 25
Jourmal of African Law 131; Bekker and Coertze (1983) 46 THRHR 285.

A recent study paper of the Law Reform Camnission of Canada has given
the matter particular attention 'Drafting Laws in French -~ Study Paper
1977-1979"'.

This may also mean re—arranging the provisions of the code for easy
referral according to the logical thought process of the language -
culture group.

Switzerland makes a similar provision.

Although Creole is the language of the majority of the population and
English is a second language at school. See Chloros S.

It was felt that retention of a French text — despite the influence of
civil law and the French codes, would amount to a 'built-in handicap':
Chloros (1974) Tulane Law Review 815, 823. -

The three official languages in Ethiopia are English French and
Amharic: David (1969) 37 Tulane law Review 187, 199.

The different thought processes of the different lanquages also
created difficvulties as Amharic tends to combine in one long
sentence, without punctuation, all the elements of an argument: ibid.

Sare of these have been indicated in the discussion of the Natal Code
supra. '
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'Modern' in this sense is really post-medieval.

David & Brierley 505-507. Ancestors can play a very important role in
the maintenance of law and order and in preserving moral and social
values. This is particularly confusing for western~orientated lawyers
especially in the field of private law.

This was the case with early European law where most crimes were
punishable as delicts for which campensation was payable either to the
victim or quite often to the ruler as well. See for example the
provisions in The Visigothic Code (ed} Scott.

Because western-style codes are those most often referred to, the
difficulty arises in trying to synthesise the principles of custamary
law with those of western law - be it civil or cammon law. See Church
{1983) 16 CILSA 100.

This can be a very real problem where a country has a poorly
developed, centralized, administrative and judicial system. The
advantage of custamary law is that although it may be characterized by
local and tribal differences, at least same legal system exists. See
for example the remarks of Maclean who felt that the custamary law in
the Transkei was not as bad as was made out; A Camendium of Kafir
laws and Custams {1906) 33.

See for example the criticism of the Natal Code expressed in Ilange
Lase Natal 7 August 1908 cited by Welsh The Roots of Segregation
(1971) 173; and also criticism of the same act by Cassim (1981) 25
Journal of African Law 131. Campare, however, the view of Lievestad -
writing on Scandinavian customary law - who suggests that this
flexibility may be exaggerated, and that customary law may in fact be
less certain and stable than statute or case law, besides being less
accessible: (1938) IQR 95, 104.

M'Baye International Encyclopedia of Camparative Law vol 2 {1975) 138,
154.

As in Bthiopia where customary law and the Fetha Negast (the Justice
of the Xings) has existed together for years: David (1963} 37 Tulane
Law Review 187, 193.

Similarly where there is no or very little previous custamary law, as
in many areas of mercantile law.

This difficulty can be overcame to a certain extent by incorporating
illustrations of the applicatiocn of the law in the code itself, as was
done with the Indian Codes and later the Transkei Code.

The Natal Code reflects the failure of those drafting it to take into
account the changing needs and life styles of the Blacks, particularly
wamen. See on this Church op cit; Welsh op cit 173.

Although many of these were subject in varying degrees to the laws of
their colonial powers - customary law generally remained in force
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despite the efforts of missionaries and administrators alike.

This is particularly so in Africa where codification and independence
have often gone hand-in-hand. Even in South Africa the Transkei Code
and Natal Code have been retained despite their colaonialist origins -
see infra, codification in South Africa.

As in France, where the judiciary was associated with the old regime
and consequently distrusted and despised by the bourgeoisie. Similar
sentiments were expressed in Austria and Germany: Sauveplanne 7.

Such was the intention of Frederick the Great of Prussia, who had
hoped to campile a Code of law so caplete that there would be no need
for Jjudges. '

See for example the fate of Field’'s Civil Code in New York discussed
supra. Had the Noblesse. de Robe not been ousted during the Revolu-
tion, codification in France might have been confronted with similar
opposition. Note however that even where the Bar or professional
associations do support codification they do not always form a suffi-
ciently powerful lobby to implement any legal change. See for example
the support given to ocodification in the Cape by members of the bench:
Graham (1907) 24 SALJ 112; Kitchin (1927) 44 SALJ 519; Wessels
(1928) 45 SALJ 5,

Judicial opposition is not limited to codified law however, but
extends to all forms of statute as opposed to case law. See David and
Brierley 451; and North (1982) 46 RABELZ 490, 503; Tate in Dainow
23, 25 et sea.

North op cit 507.

Ibid.

David & Brierley 415. David believes that this is one of the major
difficulties in achieving codification in common law systems. See his
caments idem 357, 413 et seq. Certainly it is a problem that has to
be faced by a country embarking on codification. See Akzin in
Schwartz 298, 305.

For a full discussion of the significance of the existence of a rule
of law in civil law systems and its absence elsewhere see David
English Iaw & French ILaw (1980) 19 et seq.

David & Brierley 415.

Sauveplanne 21 et seq.

Hahlo cites this as one of the arguments against codification, (1975}
38 MIR 3, 24.

Scarnan ‘'Codification and Judge-made law' (1966) 11

Diamond (1968) 31 MIR 361, 363. Diamond illustrates the current
inaccessibility of the camron law by means of a statistical survey.
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Stephen A History of the Criminal Taw of England vol 3 (1964) 351.

For example Castel discussing the relationship between legislator and
judge in the Canadian mixed legal system states ‘a code will live only
through the interpretation which judicial practice will give it': The
Civil law System of the Province of Quetec (1962) 161.

For example Frederick the Great and the earlier Revolutionaries in
France.

See for example the ocamments of Tallon concerning the significance of
work of the English and Scottish Law Commissions' studies on this
matter: (1979) Israel law Review 1, 8.

See the remarks of Hubner (1977) TSAR 22, 26; Von Overbeck (1977) 37
Louisianna law Review 681, 685 and Clarence Smith (1980) Statute Iaw
Review 14.

Andrews (1969) CRIM LR 59, 61. This is a further reason why
camon law lawyers and judges should be more prepared to accept the
ocontinental concept of a legal rule, because ultimately the existence
of these, in preference to specific provisions, gives the judge wider
discretionary powers under a code.

This has been the case even in civil law countries where initial
reverence for codified law which gave rise to a literal interpretation
by the courts, has changed to a more teleological approach as social
and econamic caonditions have created new problems. £See Hubner op cit
26-27; Trudel (1954-55) 29 Tulane Law Review 311, 312,

Portalis, 'Preliminary Discourse of the Commission of the Year VII
cited by Sereni in Schwartz 55, 62.

For example, in Switzerland the judge has a number of alternatives
outlined in the code: .
'If the Code does not furnish an applicable provision, the
judge shall decide in accordance with customary law, and
failing that, according to the rule which he would establish
as legislator':
or,
'Where the law expressly leaves a point to the discretion of
the judge or directs him to take circumstances into
consideration, or to appreciate whether a ground alleged is
material, he must base his decision on principles of Jjustice
and equity’':
Von Overbeck op cit 699-700. For a general introduction to the role
of ‘custamary law and judicial decisions in Swiss law see Dessemontet &
Ansay (eds) Introduction to Swiss Law (1981). A judge may also act
independently of these provisions, as has happened in the field of
Private Intermational ILaw: Van Overbeck idem 689. Similar provisions
may be found in the French Civil Code - Articles 4 & 5; the
Louisianna Civil Code - see discuss.on by Dainow (1957) 17 Louisianna
Law Review 273, 274 et seq; and Canada - see Castel op cit 160-161.

Von Overbeck op cit 685-687.



83.

84.

85.

86.

87.

88.

89.

80.

9l.

92.

93.

99

See the remarks of De la Morandiere on the possibility of increased
judicial activity, cited by Scarman op cit 1ll-12.

This point has been amphasised repeatedly by other writers. See for
instance Scarman op cit 8; Diamond 375; Chloros (1968) 17 Interna-
tional Camarative Law Quarterly 849, 863. i

'They must wipe out their knowledge of the cases fram their memories
and concentrate on the statutory words': Scarman op cit 16.

Ibid.

‘The emphasis should be placed upon the independence of judges from
precedent, for freedom to dissent seems to be indispensible for a
rational development of the law': Chloros op cit 865.

The rule of precedent is not limited to common law systems but has
been important in civil law systems as well, see Goodhart (1934) 50
LQR 40; Castel op cit 218. The main distinction is that whereas in
the camwon law precedent may be established by a single case, in'civil
law the emphasis is on a series of cases which create a practice and
eventually establish a rule: Goodhart idem. However, in same systems
adherence to precedent is diminishing and in others has been rejected.
See for example the situation in America - Sereni op cit 66: and
South Africa - Hahlo (1960) 77 SALJ 435; Kahn in Dainow 224, 254
et seq; and Hahlo & Kahn 214.

For instance the ousting of the noblesse de robe by the Revolution,
the condemnation of the parlements and the subsequent appointment of
civil servants as Judges; together with the fact that few decisions
are reported in any detail make judicial decision in France less
authorative than the law as stated in the oode.

This has been the approach adopted with the English Bills of Exchange
Act. See Scarman op cit 5, and the remarks of Lord Herschel in the
Vagliano Bros case, discussed supra, under meaning of codification.

For example Field's code where his introduction to the draft stated:
'If there be an existing rule of law aunitted fram this Code
and not inconsistent with it, that rule will continue to
exist in the same form in which it now exists':

Donald (1973) 47 Australian Law Jourmal 160, 167-168.

The development of the law from case to case continues despite
codification, because the first judicial decision interpreting the
code re-instates the judiciary as a law-shaping force: Scarman op cit
5. See also on the role of jurisprudence (the decisions of the
courts) in France; Carbonnier in Dainow 91, 97.

Article 5 stipulates:
'Il est defendu aux juges de prononce par voie de
disposition generale et reglementaire sur les causes gui
leur sont samnises’.
See also Article 1(2) & 1(3} of the Swiss Civil Code which state that
where there is a gap or loophole in the code, a judge must first
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consult custamary law; then the rules he would bhave used had he been
legislator; and finally approved legal doctrine and judicial
tradition. For a discussion of this method of reasoning see Von
Overbeck op cit 699 and 690. Similar provisions are also found in
Article 11 of the Quebec Civil Code and Articles 18 and 19 of the
Mexico Civil Code.

This can be done in a number of ways, for example by means of Standing
Committees with the power to propose legislative amendments to the
Code; or by Law Institutes or permanent Commissions. What is
required however, is effective co-operation between judges, the
appointed watchdog body, and the legislator., See Scarman's caments

op cit 17.
For a discussion. of the inevitable attraction of previous case

decisions; see Mazeaud's comments cited by Scarman op cit 12-13;
Carbonnier op cit '101; Bein (1977) 12 Israel Law Review 180.

Reference to decided cases is particularly a problem in mixed legal
systems such as Louisianna discussed by Tate op cit 24; but also
happens in systems where the law is codified more fully, such as
France where case-law has beocame predominant in certain fields. See
the caments of Savatier cited by Sereni op cit 73.

In some systems inadequate justification for such a choice is
sufficient to warrant an appeal: Sereni op cit 67; David English
Law and French law 180.

Where judges chose to ignore the code or develop the law without
reference to its provisions the significance of codified law is lost.
See for example - the situation in California where this happened.
Englard (1977} 65 Califormia Law Review 4.

McWhinney 216-217, If a code is to survive it seems essential that
'interprettion according to policy must supercede interpretation
according to pedigree': David Encyclopeedia Universalis 5ed vol 4 652
cited Tallon (1979) 14 Israel Law Review 1, 10.

McWhinney ibid.

Camentaries on the code appear inevitable - even where attenpts have
been made to forbid them; as with Justinian and Napoleon. By the end
of the nineteenth~century a number of text writers and commentators
had begun to reinterpret the French Civil Code taking into account the
new climate of industrial development. Their work did much to ensure
the longevity of the code. See McWhinney op cit 216-217; Sauveplanne
26; Tucker {1965) 25 Louisianna Law Review 698, 713.

David French Iaw : Its Structure, Sources & Methodology (1972) 192.
Compare in contrast the situation in France discussed by Carbonnier
op cit 91, 105-107.

This happened in America vhere the publication of Story's works soon
removed the need for developing a code of law. Similarly the presence
of such authorities as Stair, Erskine and Bell in Scotland, and
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Halsbury in England, have satisfied many of the needs of the
practitioner, which would otherwise have been filled by a code.

This is virtually the case with the Restatements of the American Law
Institute, and may prove to be the case with the Reports and wWorking
Papers of the English Law Camission.

Such as the Corpus ITuris Secundam and American Jurisprudence
collections of American law.

First published in 1976 The Law of South Africa (LAWSA) is a
canpilation of texts by different writers, arranged in alphabetical
order according to subject, which, once completed, will cover vir-
tually every aspect of the law in South Africa.

It may be that the judiciary are reluctant to act as law-makers and
therefore shift the responsibility to the legislator - as has happened
in Switzerland despite the wide powers given to judges under the code:
Von Overbeck (1976-77) 37 Louisianna Law Review 681, 690. In'other
cases adherence to the confines of stare decisis may inhibit the
necessary changes. See the comments of Goodhart 1934 50 LOR 40, 59;
Stephen History of Criminal Law in England 352-353.

As has been indicated supra in codified systems the legislator has to
act at regular intervals to control the accumulation of case law.

The enlightened Frederick the Great was one of the earliest codifiers
aware of this need. He set up a special committee to undertake the
task.

As has been done in England, California and most of the Australian
States: See Donald (1973) 47 Australian Law Journal 160, 171.

As in America with the ILaw Institute.

Even if such legal institutions do have legislative power this is
likely to be limited to consolidating, rearranging and restating
existing law rather than reforming it. See e.g. Louisianna where the
Louisianna State Law Institute has the task of revising the Revised
Statutes and Code of Civil Procedure. There are some exceptions,
however, for example where legislating on a particular subject falls
directly under the executive, as with much 'administrative law in
France.

Discussed supra.

An Introduction to Swedish Law vol 1 (1981) (ed) Stranholm 32.

Tallon (1980) 15 Society of Public Teachers of Law 33, 34. One of the

reasons why the Commercial Code has suffered this fate is that the
conceptual basis of the code was retrospective and therefore could not
provi ie an adequate framework for the needs that arose durir j the
nineteenth century industrial revolution. See also Audit (1978) 38
Iouisianna ILaw Review 747, 749-750.
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This took place in December 1975. Reform in this field was
facilitated by the fact that procedural law falls under the control of
the Executive - pouvoir reglementaire; cansequently changes can be
introduced with the minimum of delay: Tallen idem 35-36.

So for example the law relating to paternity was to be found in
Article 311 of the old code, any changes would be found in Articles
311-1, 311-2 etc: Tallon idem 36-38.

Professor Jean Carbonnier. A similar one—man system was used in the
Netherlands when Professor E M Meijers was appointed in 1947 to revise
the (1838) Civil Code.

A new commission of twelve members was appointed in 1945. Audit op
cit 754.

1964 was when Dean Carkonnier was asked to draft a new title for the
section of the ocode relating to Minority, Tutorship and Pmancipation,
which were areas of law urgently in need of reform. This iritial
camission was experimental but proved successful, and led to further
reforms in like menner: . Audit op cit 757 et seq.

For example, developments in the study of criminology, 1legal
sociology, and camparative law, may have to be taken into account when
revising a code.
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3. ACHTEVEMENTS AND FAILURES OF CODIFICATION

). Introduction

Codification, like many thi.mjs, has probably attracted more criticism fram
its detractors than praise from its supporters. While not all codes
achieve the goals set for them, those that do, tend to operate quietly and
efficiently attracting little attention or cawrent; whereas the failures
of others are seized upon with glee by those who oppose codification.
Ideally one would like to have time and resources to research those
areas where ;Qdification has proved to be a successful answer to legal
needs.l Unfortunately the scope of this study does not extend to such
research. Consequently, an examination of the achievements and failu;'es of
codification is limited to a consideration of same of the arquments raised

against the use of codes, and whether in fact these are substantiated.

2. The Question of legal Certainty

In both civil law and comon law countries ccdification has been proposed

as a means of creating legal certainty by stipulating the law in an
accessible, authorative form. The need for such certainty may be due to
the existence of more than one legal system - as happened 'in France,
Germany, Italy and the Netherlands; or confusion over which law is of
force and effect - as happened in Quebec and Louisianna. There may also be
uncertainty as to the applicable legal remedy in a given situation because
the law is not clearly set out - as in common law systems where the law
must be sought for in previous case-decisions, and the legal outcame can
only be known once a matter comes before the court; or in customary law
systems where the oral tradition of the law may change fram one generation

to the next.
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The advantage of legal certainty is that it provides a sound framework
for social and economic growth and development, by setting out a_priori
legal rules, by which persons subject to those laws might govern their
conduct.? Clearly this is better than waiting for a dispute to arise and
then bringing it to court in order to discover what the relevant legal
rules are. However, while ocodification may achieve certainty on what the
law is - particularly where there has previously been a multiplicity of
laws - it has been argued that in specific cases, codified law is not more
certain than uncodified law. This is because the provisions of the code
still have to be interpreted, and applied to the facts of each case.
Further, where the case is bne for which there is no codified provision,
but the judge may. not avoid adjudicating on the matter, there may be
greater unoertéinty, particularly if the judge has a number of altermatives
available to him, in terms of the code, when dealing with such problars.3
Also, if the law is only partially codified, legal uncertainty may be
aggravated as the relevant legal provision may not be apparent until it is
clear which legal source applies to the facts of the case.

On the other hand, where codification has been undertaken to reduce a
mass of existing legislation to mere manageable and accessible proportions
- as with the American Uniform Camercial Code for example; then a greater
degree of legal certainty relating to the actual location of the law is
introduced, even if the code's provisions have, at times, to be inter-
preted. Of ccourse legal certainty in this respect may be brought about by
means of consolidating statutés,4 or restatements,” without going as far as
codification;6 provided these are regarded as the primary authorative
source of law on the matter.

In common law countries, the advantages of codifying the law, or
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cansolidating legal sources in a ocode, in order to achieve same degree of
legal certainty, have frequently been put forward.” In such systems, not
only is the law uncertain until the matter cames to ocourt, but, in refer-
ring to previous case-decisions for quidance, the judge has a wide selec-
tion to draw fram, and his choice may be highly arbitrary - particularly
where the matter before him is unusual or obscure. If there is strong
adherence to the rule of precedent then, where the matter is one which has

came before the courts before, the judge is bound by stare decisis even if

the authorative decision was made at a time when quite different intellec-
tual, social, economic and moral consideradtions prevailed. Whej_*:e the
ocourts do not feel bound by precedent and can freely depart fram previous
decisions, then greater uncertainty prevails and there is more risk of
judicial arbitrariness and inoonsistency.8

Those who are accustamed to seeking their law in case-decisions argue
that the risk of judicial arbitrariness is minimal when one takes into
account the provisions for review and appeal; the fact that important
decisions must ®e reported; and that most cases referred to date no fur-
ther back than the past thirty years - if that.? on the contrary, they
suggest that the law faces greater uncertainty when codified, particularly
at first, because lawyers must re-learn the law and find their way round
the code.?0 Moreover, there can be no legal certainty emanating fram the
code itself until a substantial body of case law and judicial comment has
built up to show how the provisions of the code are to be applied.

As has been shown, the role of the judiciary does not disazppear once
the law is codified, and a certain amount of extra-codal law is bound to
accumulate. = The problem with persuading judges to start fram the cede and

not case-decisions - particularly in common law systems - has also been
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mentioned. No doubt same legal issues are inherently camwplex and obscure,
and will inevitably require the intervention of the judge or lawyer before
there is legal certainty on the matter. However, it has also been sugges-
ted that much of the uncertainty that surrounds the law in non-codified
systems has been artificially created by lawyers themselves,}! who, by
obscuring the law in camplicated terminology have managed to conceal its
content even fram themselves.

Legal certainty can only be achieved in a code if the law is
_expressed clearly and logically. Whether the dangers of complexity and
obscurity can be avoided will depend largely on the way a code is drafted;
the lanquage used; the rules governing the interpretation of its ;;rovi—
sions; and the area of law under. consideration.l? wWith reference to the
latter, it is clear that same legal subjects are better suited to codifica-
"tion than others. Thus legal certainty rnay be more easily achieved where
these are codified, rather than those areas which, either because of their
complexity or volatility are less suited to codification. For example,
where the law is fairly self-contained - as in the private law areas of
matrimony and matrimonial-property rights - there is.' less uncertainty oam-
pared with, for exarple, the law of contract which overlaps with many other
branches of the law.l3 Similarly, while criminal law is usually regarded
as being suitable for codification because the Masic principles are subject
to very gradual modification or change, subjects such as labour law and
public international law are less so, because they are more volatile and
tend to lack doctrinal consensus.l4 Conseguently legislation on these
areas may demand greater provi-sion for flexibility than can easily be
acaamodated in a code.

While a ‘code should seek tn clarify, not petrify, doubt', 1> there is
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always the danger that in attempting to achieve legal certainty through
codification, old defects will be incorporated and perpetuated, and new
ones introduced.l® However, if legal certainty is one of the envisaged
aims of codification then there are a number of technical aids which can be
used to pramote this end and avoid the piffalls. For example, the thorough
examination of proposed drafts by their redactors and by independant asses-—
sors; the use of experts on technical or specialised matters; the
appointment. of sub-camnittees to work through selected areas; and public
participation in the project,' by means of debates and seminars;1? may all
contribute towards achieving legal certainty, and thus the success of the
code..

Although the question aé to whether oodification creates greater legal
certainty than that found in uncodified systems remains controversial, it

seamns that codified law is no more uncertain than that which is uncodified.

3. Flexibility vs rigidity

Another argument raised against codification is that it makes the law less
flexible and by reducing ‘the law to writing, creates a rigid, unadaptable,
legal system which necessitates constant amendments in order to keep up
with changed demands.

This argument seems particularly popular in camon law countries where
codification is seen as being a direct threat to the continued existence of
the courts'

‘substantial law-making power which they exercise under the

pretence of finding and setting forth pre-existing unwritten

law.'

However, where the doctrine of stare decisis prevails, the discretion of

the courts is already fettered by the existence of well-established legal
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principles which cannot lightly be departed from.19 Similarly, where
statutory law has replaced judgemade law, providing specific legislative
solutions for each situation encampassed by the act, there is also little
room for-judicial discretion. As the bulk of statute law increases, so
judicial law-making diminishes, except where such enactments confer wide
discretionary powers on judges in their role as interpreters of such legis-
lation.

In theory, a code, like any statute, can be drafted in such a way as
to be very inflexible. 1In practice, however, codes have proved to be
remarkably flexible and adaptable, partly because the need to .avoid
rigidity was realised at the time 6f drafting, but largely through the
ingenuity of judges working within the provisions of the code. The judge's
task of maintaining the flexibility of the code is facilitated or
camplicated according to the way in which the code is drafted, and the type
of language used. For example, where broadly drafted rules are used, the
courts are able to txeat as questions of fact, those issues which in a
camwmon law system would generally be classified as questions of law. This
means that the courts have fairly extensive discretion to decide whether a
situation falls under the provisions of a particular section of the code or
a residual section.?0 Similarly, where the wording of a particular section
is general, rather than specific, its scope is potentially wider and its
application more flexible. Where a se-parate general part is included in
the code - as in the EGB - this may e used to overcome limitations in a
more specific provision. Also, general principles themselves may be re-
interpreted in the light of juristic camment or public policy considera-
tions.2l Moreover, in most civil law systems, there exist certain super-

eminent prir ciples — similar but distinct fram those of camon law equity -
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which can be -utilised to adapt the code to changed conditions without
altering its substance.?? These principles include such concepts as unjust
enrichment; the immorality of certain contracts; consideration of
extenuating circumstances; fraudulent misrepresentation; and mala fides.
If the application of the provisions of the code will result in an unjust
solution contrary to the ideals of the legal system, then the judge can use
these principles to avoid such a situation.?3

The flexibility of codified law is best illustrated by the following
examples, which indicate that oodified law need not be rigid in the hands
of good judges.

In Switzerland, the law of nuisance as set out in Article 684 of

‘-j- the Civil Code, provided only two alternatives. If samething amounted to

an excessive nuisance it had to stop, if not, it could continue. . However,
in 1964, as a result of new, mechanical, building methods, and an increase
in comercial development, the court had to decide whether an excessive,
but necessary, nuisance should be allowed to continue or be forced to stop.
If the latter was decided upon then the whole building project would have
to be abandoned and cammercial development in the area halted. The courts
answered the problem by allowing the builder to continue, despite the
nuisance, but ordered him, in terms of another article to pay damages.

Another instance of the flexibility of the Swiss Code was illustrated
in the field of family law.

Article 253 of the Swiss Civil Code gave the husband an action to
rebut the presumption of his paternity of his wife's children. However,
experience showed that it could be advantageous to the child to have a
similar action - for example, if the mother divorced and married the real

father. The Swiss Federal Court concluaed that Article 253 was inocamplete,
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i.e. there was a gap. It held that although the intention of the articles
was to secure the stability of marriage and legitimacy, the interest of the
child wishing to be incorporated, as legitimate, into its real family
should also be protected. Thus the action was extended to the child. This
judicial interpretatien was ultimately incorporated into the code by legis-
lative amendment.Z2>

In Israel, it has been accepted by the courts that the criminal law
must adjust to cope witiu increasing anti-social behaviour and the
SOphistication of organized crime. As a result the courts have extended
the scope of the provisions ef the Criminal Code in a number of ‘ways,
without amending tbhe legislation.

First althoush it is generally held that criminal law requires strict
‘interpretation in order to ensure certainty and avoid arbitrariness, in
same instances the Israeli courts have adopted less strict canons of inter-
pretation so as to bring a wider number of public welfare offences within
the provisions of the code. . Secondly, the boundaries of general doctrines
such as attempt, conspiracy, aiding and abetting, have been extended so
that, in some instances, an attempt may be punishable regardless as to
whether the principal act has occurred or not. Thirdly, certain defences
have been narrowed down. For example, the defence of self-defence is no
longer available to a person who places himself in a situation in which he
might be attacked, similarly the defence of duress. On the other hand, in
line with greater medical and sociolegical appreciation of the problem, the
defence of insanity has been extended to include retarded or backward
persons as well as those afflicted by mental disease,?®

In Argentina, the courts, confronted by passivity on the part of the

legislator, tried to cope with the effects of rampant inflation on the law
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of contract while remaining within the framework allowed by the Civil Code
of 1869. In terms of the nominalistic principle contained in the code, if
a person undertook to pay a certain sum on due date, he fulfilled his
obligation by delivering that sum on due date regardless of its purchasing
power. However, due to inflation, the naminal value, and the purchasing
value, of a sum of money were often widely different. The courts sought to
provide a remedy for this by borrowing fram the law of delict, and creating
a distinction between debts of money and debts of valﬁe, thereby taking the
depreciation of currency into account. Fortunately the code gave adequate
support for this legal device. However, not all the courts were agreed on
the procedural steps to be taken to reach an equitable solution and even-
tually a plenary session of the courts had to sit over a period of three
years to reach a decision.?’

In Germany the formal construction of codified provisions have also
been departed from in order to adapt the law to the changed social and
econcmic conditions of the twentieth century. For example in the sphere of
labour law it became necessafy to modify the liability of the employee for
acts of negligence. In temms of Paragraph 276 BGB responsibility is based
on intent or negligence. However the Federal Labour Court of the Federal
Court deviated from the institutional concepts slightly by holding that an
employee could not be responsible unless his liability was c_;rave,28 thus
introducing degrees of negligence in such situations.

A further example of the flexibility of the BGB was indicated when the
depression after the Second World War made money virtually valueless.
Faced with this situation, the courts interpreted Paragraph 249 BGB — which
dealt with payment of compensation - as including restitution in kind,

whereby a defeidant could hand over to the plaintiff a different chatteud,
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of approximately the same value, in lieu of monetary payment.zg A flexible
approach was also adopted in interpreting Paragraph 275 BGB which concerned
release fram a contractual obligation due to supervening events or changed
circumstances. Initially the courts extended the meaning of impossibility
of performance to include the events of the 1514—18 War, and later to
include the increase in prices caused by currency depreciation after the
War.30

Bentham believed that codification could change the life of the law
from one 'of decrepitude and. deformity into a life of strength and
beauty’.3l Today even the most ardent supporters would take such a claim
with a large pinch of salt.32 However, the above examples show that the
apparent permanence, rigidity and immutability of a code may conceal an
ihhex_'ent ability to adapt and change which is quite distinct from other

forms of law, and nust surely be oconsidered an achievement.

4, A Layman's Guide to the Law

One claim made by those advocating ocdification, which has been genérally
shown to be fallacious, is that a ccde makes the law accessible to the man
in the street, and no longer the exclusive preserve of a small judicial
elite.33 This misconception, which was adopted during the revolutionary
fervour of France, was pramoted and fostered by Bentham, who, in offering
to assist in the codification of American law in 1817, wrote:

‘Accept my services - no man of tolerably liberal education, but

shall, if he pleases, know, and know, without effort, much more

of law than, at the end of the longest course of the intensest

efforts, _it is possible for the ablest lawyer to know at

present'. )

Professor Hahlo has labelled such a claim as a 'snare and a delusion'35 and

the pcasibility of the law - whether codified or not - becaminy intelli-
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gible to the man in the street, as unlikely to happen as a man catching a
'‘will-o-the-wisp',3® and therefore not worth pursuing.

The theory behind this idea was that if laws were reduced to writing,
then those whose lives were governed by them, would be able to know the law
and order their lives accordingly.37 As has been indicated, there are
certain areas of the law which are inherently comlex, and even when codi-
fied are only intelligible to the trained lawyer. Further, theéere are
distinct drawbacks tc expressing the law entirely in terms camprehensible
to the laymen - not the least being the imprecision of expression incurred
thereby. Also, if the law is to remain accessible and oomprehensik;le to
the layman it has to be up-dated by means of frequent amendments and
annotations, so that all the law may be found in the code at any given
‘mament. Moreover to strive to achieve this end may not be worthwhile, as,
even if the effort is made to make legal knowledge available to the man in
the street, few seam to avail themselves of the opportunity.:‘xB Even where
the language and expression of a code are sufficiently simple for a l-ayman
to understand its contents, judicial interpretation and the publication of
academic cament may soon obscure the codified law. Thus although copies
of the code may be freely available in pocket-size editions, there is no
guarantee that the layman will understand the contents therein even if he
can read them.

Nevertheless,l supporters of codification argue that where the law is
codified, citizens are kept better informed, directly, publicly and
generally, of the actual state of the law goverming them.40  whether this
greater awareness is due to codification per se or to other factors such as
higher levels of education; popularisation of legal issues through the

media; or the increasing sphere of influence of public law; is difficult
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to determine. However, the very fact that the law is published in a
concise, accessible, printed form is in itself an achievement, particularly
when it means that the substance of the law can be made availablel to those
who have no, or limited, access to law libraries, case reports and judicial
commentaries.41 Moreover, codification makes the law more easily
accessible to those who, although trained in the law of their own national
system, wish to consult that of other systems, Thus fram an academic point
of view codification offers valuable facilities for juridical study and
research, both an a national and camparative level.

Despite the fact that in most cases codification does not
avtomatically provide 'a layman's guide to the law' it is interesting to
E :r_xlo’te'that in this do-it-yourself age of litigation, the idea persists that
the law should be codified for easy reference and use by the layman. This
is particularly so in the case of procedural law relating to the use of
small-~claims courts by the public, without the assistance of legal
representation. The Report of the Hoexter Camission,42 which undertook an
extensive camparative survey of the use and success of such courts in other
ocountries, indicated that in systems where there was no code of procedure,
considerable confusion existed as to pre-arbitration procedures and those
governing the conduct of the case.43 1t would seem therefore, that where a
country ~ such as South Africa - is considering encouraging the man in the
street to take certain legal disputes to court himself, it may be necessary
and desirable, to establish a 'layman's guide to the law' by codifying the
law on such matters.

Today the ¢laims advanced for codification are less arrogant and less
idealistic. This is not because the history of codification is one of

fai.ure rather than achievement - if it were no one would st.ll be using
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codes or codifying their law. Rather it is because there is greater
awareness of the difriculties confronting codification, and cansequently
more caution in expressing the goals which a code is to achieve. Those who
advocate or support codification now accept that it is not a 'panacea'’ for
all the ills and defects of a legal system, but point out to those who
oppose codification, that neither are codes monsters,44 and even if they

are, they can be trained.4?
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For exanple where codification has made the law more accessible to the
legal profession in developing countries, or where codification has
removed uncertainty about a particular legal rule, such as the
defences in criminal law.

See for example the move towards ccdification in the Seychelles where
econamic and social development were important factors influencing the
desire for a code: Chloros (1973-74) 48 Tulane Law Review 815, 819.

As with the Swiss code discussed supra under the role of the
judiciary.

As in England during the late nineteenth and early twentieth century -
discussed supra under codification in camwron law systems.

As in America, where the Restatements of the American Law Institute
have dore much to clarify the law.

The distinction between a consolidating statute, restatement, and code
may be very slight and even obscure at times, despite the different
names given to such statutes. See supra on the meaning of
codification and the difficulties occasioned by this overlapping.

See supra on the history of codification in camwron law countries.

See the camrents of Wessels (1920) 37 SALJ 271 in_this regard.
Hahlo (1960) 77 SALJ 432, 43S.

Hahlo (1975) 38 MLR 23 note 2. See also Clark's remark that:
'Tt is easier to decide one case correctly and give a true
reason therefor, than it is to decide all cases that may
arise correctly, and by one form of words express the
general rule and its exceptions':

cited by Hahlo (1967) 30 MLR 241, 251.

Lloyd (1949) 2 Current Legal Problems 155, 163.

The first three aspects have been considered supra under the
difficulties confronting eodification.

See for instance the problems encountered by the German HGB and the
French Cammercial Code: Tallon (1979) 14 Israel Law Review 1, 6 note
3; see also Hahlo's criticisms of the attempts of the English Law
Commission to codify the law of contract (1967) 30 MLR 241, 242;
carpare however Gower (1969) 30 MLR 259.

Tallon op cit 7.
Lloyd op cit 165.
This was a fear expressed by Von Savigny in particular. See also

Pound Jurlsgrudence vol 3 730; Findlay (1904-7) Natal Law Quarterly
3. o
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See the discussion in the preceeding section an difficulties confron-
ting codification and the ways in which these may be overcame.

Sereni in Schwartz 55, 69. Donald makes same interesting caments an
lord Denning's contributions in this respect (1973) 47 Australian Law
Journal 160, 170.

Stephen History of Criminal Law in England vol 3 (1964) 352, 353.

Sereni op cit 70, See also David's remarks on the progressive
interpretation of the law adopted by the Council of State: French Law
- Its Structure, Sources & Methodology (1972) 187.

For example the American Uniform Camnercial Code makes specific provi-
sion for this mode of interpretation in s 1-102 where it states:
'This act shall be liberally construed and applied to
pramote its underlying purposes and policies’:
Tallon (1979) 14 Israel Law Review 1, 8. Statutory interpretation
used to be much less restrictive in civil law systems than in ogmon
law systems. However this appears to be changing as the latter adopt
a less restrictive approach. See Bayitch in Yiannopoulos 186;
Stephen op cit 353.

See David French Law 194-196 for the role these principles play in
France and the way in which they differ from principles of equity.
See also Lawson Many laws vol 1 (1977) 47.

The theory behind the existence of these super-eminent principles is
that the law is the realisation of society's concepts of order and
justice. ' Thus no provisions in the code should be applled in such a
way as to contradict these: David idem 194 et sg

For a detailed discussion of the case see Von Overbeck (1976-77) 37
Iouisianna Law Review 681, €92-693.

Ibid.

Bein (1977} 12 Israel Law Review 933.

Carrio (1981) 41 Louisianna law Review 933.

Hubner (1977) TSAR 22, 30.

Zweigert & Kotz 141-142.

Idem 191 et seq.

Bentham Of Laws in General (ed) Hart (1970) 236.

This does not mean that one has to entirely accept the opposite view
expressed by Professor Gilmore that ’'the Benthamite claims on behalf
of a codified law were absurd' cited by Hahlo (1975) 38 MLR 23, 30.

The origins of this theory are obscure. Cicero claimed that the
Twelve Tables, one of the archaic codes, was known by every schoolboy;
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which may account for the popularization of the idea: Diamond (1968)
31 MIR 361, 370.
Lloyd 163 note 39,
Hahlo (1960} 77.SALJ 433, 434 note 10.

Ibid.

Stane (1954-55 29 Tulane law Review 301, 303.

See for example the statistics extracted by Diamond evincing the
general ignorance on legal matters among the public in England, op cit
372. It could be argued that codification would remedy this but the
experience of other countries makes this doubtful.

See for example the caments of Donald (1973) 47 Australian Law Review
160, 173; and Stone op cit 307 note 12.

Trudel (1954-55) 29 Tulane Law Review 311, 312.

For example where the law is codified to assist legal administration -
as in the Transkei; . or where the area to be governed is vast and much
of it remote fram legal centres - as in Ethiopia.

(Hoexter) Camission of Inquiry into the Structure and Functioning of
the Courts 4th Interim Report RP 52/1982. Bereinafter cited as
(Boexter) Report.

See for exanple the remarks of Appleby in England cited at 9.2.3, and
9.16.5, of the (Hoexter) Report. See also the quotations from Jacobs
Access to Justice vol 1 cited at 2.3 and 2.4 of the (Hoexter) Report.

Iawsen Many Laws vol 1 (1977) 48.

Tallon {(1979) 14 Israel law Review 12.
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4. CODIFICATION: SOUTH AFRICA AND THE FUTURE

1. Introduction

Although the bulk of South African law has not been codified, despite its
civil law origins, codification is not unknown here. Mention has already
been made of the two codes introduced under the influence of British colo-
nial administration, namely that in Natal, and that in the Transkei.
However, these were ﬁot the first forms of codified law to reach southern
Africa. The Raman-Dutch law introduced into the Cape Colony in its early
days under the Dutch East India Canpany included two codes of law emanating
from the Company's headquarters in Batavia; those of Van Diemen and Van
der Parra. Moreover, despite the geographical distance separating Southern
~ Africa from Europe, and the isolation brought akout by the Napoleonic wars,
‘interest in codification re-emerged during the latter part of the nine-
teenth century, and the subject has been mooted from time to time ever
since. As will be shown, most attempts cr suggestions tc codify the law
have been largely unsuccessful, or short lived. However, recent develop-
ments in the law indicate that perhaps the time is ripe to revive interest
in codification and to encourage a more objective look at this legal pheno-

menon than has hitherto been adopted.

Ze South Africa's legal Backeround

South African camon law has been described as ‘the Rcman—Dﬁtch law of old
modified by three centuries of life in South Africa'.l It includes
elements of Roman law; seventeenth and eighteenth century Dutch law -
particularly that of the province of Holland; and English law, which
modified much of the Raman-Dutch law during British occupation of the Cape.

In order to understand the role played by codification in the history
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of Raman-Dutch, and thus South African law, it is necessary to loock at the
develcpment of this system of law prior to its introduction in tlie Cape.

Before Roman law became influential in the Netherlands the law there
was characterised by the variety of autonomous, local laws and weak
national law. There was very little legal uniformity, nor any centralisa-
tion of legal administration.2 This situation was not conducive to the
reception of other European legal systems, and the early European codes -
such as those of the Franks and Goths - had little influence on the Nether-
lands as a whole, although in theory the provisions of the Salic lLaw, the
Saxon Code and the Frisian Code extended to the territory of the Nether-
lands.3

Until the late Middle Ages the greater part of the law of Holland and
the other provinces was urwritten custamary law.? During the 1500's pri-
vate collections of provincial statutes and local cuétcmary law were made
in campliance with the instructions of Charles V, who issued a placaat in
1531, and again in 1540, ordering that .t.hese laws be reduced to writing.5
The resulting campilations were however, not recognised as official docu-
ments, and indeed cannot really be described as codes, although they paved
the way for further attempts to codify the law at provincial and national
level® - particularly once the United Provinces declared independence in
1579.7

8 and

9

Interest in codification continued during the next two centuries,
the resulting written law encompassed a wide range of legal subijects.
Some of these works incorporated only statute law, others statute and
customary law. Similarly while same set out to state the law in a campre-
hensive manner,lo others were limited to specific subjects. None can be

regarded as true attenpts to codify the law however, as not only were they
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generally incamwplete and unsystematic, bﬁt a great deal of legal diversity,
uncertainty and lack of unifomity'persisted.ll

This unsatisfactory state of affairs led Dutch jurists to consider
alternative sources on which to base legal reform, particularly those of
the Raman law, interest in which had revived during the twelfth century and
been fostered in the Universities during the succeeding centuries.

The decentralised legal organisation of the Netherlands prevented a
formal or wholesale reception of Roman law, although Roman law had been
influential in the area long before the sixteenth century renaissance of
learrxing.12 The Nether lands had been under Raman rule prior to that of the
Saxons and Frisians, and although the principle of personality of laws was
applied, same elements of Raman law probably insinuated themselves into the
local system. Raman law was subsequently re-introduced indirectly into the
Netherlands via the canon law of the Christian church.13 Although
knowledge of Raman law declined in the period between the tenth and four-
teenth centuries, due to the disintegration of the Carolingian dynasty;
the invasions of the Northmen; and the demise of Latin as a language; it
began to revive during the late fourteenth and fifteenth centuries. The
revival was first evident in the universities where interest in the origi-
nal Greek and Raman republics led to the study of classical Rcman law.l4
The gradual appointment of academic lawyers to the bench resulted in in-
creased reference to Roman law in the courts, particularly in cases where
there was no satisfactory provision in the Dutch law.l® The law referred
to i.n this way was largely the Code of Justinian, as received and@ cammented
on by the Glossators and Commentators of the past four centuries. The
reception of Roman law was further aided by the publication of academic

thess on Raman law concerning its application to, and assimilation into,
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the Dutch system. Modelling their works on the style and technique of
Justinian, and improving and adapting this to their neéds', the resulting
cammentaries of these Dutch jurists, although not called codes, had many of
the characteristics of codes.l® First the law contained therein was cam-
prehensively based on the existing legal system, taking into account legis-
lation; <customary law; Germmanic law; canon law; and Roman law.
Secondly, the contents were set out in a systematic, logical ané camprehen-
sive manner. Thirdly, although these commentaries were not regarded as
official sources of law in the Netherlands, they carried considerable
weight there, and elsewhere were regarded as primary sources of the law,
with a status similar to that of a code.l’

Meanwhile true codification was not entirely neglected in the
Netherlands. As early as 1732 a camission had been appointed to consider
revising the criminal law and law of criminal procedure by means of penal
codes, and a further commission, for the same purpose, was appointed in
1773.18  Neither cammission produced results, but interest in codification
was given renewed impetus when the Republic of the United Provinces was set
up in 1795.19 1n 1796 the National Assembly of the new Republic resolved
to codify the law and appointed a commission for the task.29 A further
commission was appointed in 1798 - in terms of Article 28 of the
constitution of that year21 - but had only partially completed its task
when political unrest, influenced by events elsewhere on the Continent -
particularly in France - disrupted the work.

The accession of Louis Napoleon to the throne of Holland in 1806
introduced a new era of codification into the Netherlands. 1In 1807
Johannes van der Linden was comwissioned by the new regime to draft a Civil

Code based on Dutch law.23 Tater in the same year the Emperor Napoleon
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ordered that a camnission should be appointed to draft a code modelled an
the French Civil Code. As a result the Code of Hollapd, which was
virtually a direct translation of the French code, was produced in 1808 and
pramulgated in 1809.24 By the introduction of this code all Raman law and
other forms of Dutch law were repealed,25 and codified law was firmly
established in the Netherlands.?®

Such was not the case in South Africa, whexe, due initially to
historical fate more than.anything else, neither the Code of Holland, nor
the Code Napolean which repl':?\ced it, nor the later Dutch Code of 1838, were
ever introduced, despite the Raman-Dutch origins of the South African legal
system.

Roman-Dutch law was brought to South Africa by the Dutch East India
Cammany when it established a refreshment station at the Cape of Good Hope
in 1652_.27~ Among the sources of law applied in the Cape were the statutes
and ordinances of the Governor—-General and Council at Batavia - the head-
quarters of the company in the East.?8 Included amongst these were two
codes which, although never applicable in the Netherlands, were used in the
Cape. Known as the Statutes of India, the first of these, that of Governor
Antonio van Diemen was passed in 1642, and an amended and revised version,
that of Van der Parra, appeared in 1766.29

Van Diemen's code was drawn up in compliance with a request from the
Council of Seventeen - who managed the campany - to the Indian Council in
Batavia. In formulating the code Van Diemen expressly stated his intention

'to have all the plakaten and ordinances issued by our prede-

cessors and ourselves exsmined and the substance thereof ampli-

fied where peces'gary, frcm the cammon laws of the fathgrland, 38r

fram the written imperial laws, codified under proper titles'.
The resulting oode, which was a campilation of the laws in operation in the

East Indies - same of which were of Batavian origin, scame of Dutch origin -



124

included all the ordinances and placaaten issued at Batavia since 1619.
These covered a wide range of legal matters, including judicial organisa-
tion, civil and criminal procedural matters, administration of estates,
matrimony and criminal law.3l Also included was the provision that if
there was no law in the code on a matter, then the case should be decided
by reference to the laws, statutes and custams observed in the Netherlands.
The code was promulgated by the Governor in Council in July 1642 and
approved by the Council of Seventeen and the States General of Holland in
1650.32 Fol lowing a request by the Raad to the Governmor in the Cape, for
guidance as to what laws should be applied, use of Van Diemen's code was
officially sanctioned by a resolution of the Govenor - De Ch«avonnes'— and
the Council, in 1715.33 This resolution stated that the Statutes of India
should be taken as the basis of the law, together with Raman law and modern
law, and without derogating fram local statutes issued at the Cape.34

Shortly after 1715 there were requests - which continued
intermittently - that the code be revised.3® The first response to these
was made when Governor-General Mossel appointed Mr J. J. Craan to work on a
revised code in 1761.36 This was completed in 1764 and promulgated in
September 1766. Known as Governor-General Van der Parra's 'New Statutes of
Batavia', or Van der Parra's Code, this version revised, amplified, and up-
dated the previous code; to include all laws, ordinances and placaaten in
force as at August 31, 1764. Intended for the 'enlightenment and direction
of all the judges and judicial officers at all the settlements of the
Netherlands Indies outside Java,'37 the new code superceded the old one
except where the former was silent, in which case the existing law remained
in force.38 It is uncertain whether Van der Parra's Code was ever formally

adopted in the Cape, despite the fact that the Govermor ordered the Council
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of Justice at Batavia, as well as the various councils of justice in all
the subordinate camptoiren of Dutch India - which would have included the
Cape - to observe these amplified and amended statutes.3? Nevertheless it
appears that many of the revisions contained therein reached the Cape by
way of separate legislative amendments.40

The impact and authority of the Statutes of India is difficult to
ascertain, but it seems prohable that judicial administrators in the Cape
were acquainted with much of the law contained in these in as far as it was
applicable to local conditions, and were therefore not wholly unaccustamed
to referring to codified law for guidance.

In 1795 the Dutch East India Company ceased to exist, and in the
following year the British occupied the Cape, effectively isolating the
colony from the influence of the Napoleonic Codes in Europe, and the
codification movements in the Netherlands. Had Dutch re—occupation of the
Cape occurred a few years later than it did, the Napolecnic Code may well
have been introduced into the colony. As it was, during the re-occupation
pericd, 1803-1806, political and legal upheaval in Holland meant that
little attention was given to the small colony in Africa. Although Jacob
Abraham de Mist was sent out to reorganise the Cape, legal activity during
the period was minimal.41

In 1806 the Cape reverted to British control. Under the Articles of
Capitulation the inhabitants of the colony were guaranteed the rights and
privileges - including the laws - which they had hitherto enjoyed.42 In
practice however certain aspects of English law - particularly those
relating to procedure - were introduced into the colony either to replace
the exiéting law or to supplement it.

The promulgation of the Natal and Transkei Codes has already been
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ment ioned.43 Although these were formulated by people living in South
Africa, they cannot be regarded as South African codes as such, but rather
as Anglo-African codes, undertaken to satisfy administrative needs more
than ideological anes. Neither ccde was based on Raman-Dutch law, and in
fact Raman-Dutch law was generally abrogated in those areéas governed by the
codes. 44 Nevertheless the existence of the codes did establish a cocdifica-
tion-presence in South Africa.

In Africa, as elsewhere, codification in countries under British rule
was reserved for the indigenous people rather than the colonists.4°
However this did not mean that those living in the Cape had no interest in
codification of their own legal system, nor did it mean that once in;iepen—
dence was achieved these Anglo-African codes would be jettisoned. Although
$outh Africa continued to have a largely uncodified system of law - which
has persisted to this day - support for codification and attempts to codify

the law have not been absent fram the legal development of the country.

3. Codificatian to Date

The above history has been included to show that codification has been an
integral part of South Africa's legal background. Although the
introduction of the Napoleonic code in the Netherlands marked a camplete
break with the past and meant that the Roman-Dutch law of South Africa
could no longer depend upon that of its parent system, the civil law origin
of ‘the law remained. Nor could South Africa entirely escape the codifica-
tion movements taking place in other national systems.

The first South African - as opposeé to Anglo-African - code was that
of the Trekker Republic of the Transvaal. This Code of Criminal Procedure

was incorporated into the Transvaal Criminal Procedure Ordinance of 1903.46

-
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Based on earlier Cape legislation4’ and strongly influenced by part of the
code drawn up by Mr Justice Ward in the Orange Free State,q’8 this Ordinance
has been described as 'both the most advanced and comprehensive code of
criminal procedure in Southern Africa'.49 Not only did it take into ac-
count the laws in force in the Cape but also the criminal codes of Canada,
Queensland and India.’® The Code was substantially re-enacted in the first
criminal procedure act of the Union Parliament, the Criminal Procedure and
Evidence Act, 31 of 1917; and reference to subseguent acts as codes has
persisted to this day.>1

Interest in oodification was not however limited to procedural law.
Several years before the Transvaal Codé was passed, the Cape Law Journal
published a lecture given by C.H. van Zyl to the Cape Town Forensic Society
during the previous year.52 The title of the lecture was 'Codification', a
subject chosen by Van zyl

'not fram any pretention to knowledge of the subject, but rather

to broach it with a view to inducing others to take it up, and

thus bring the matter to the notice of the IJE:%J'leature, so as to

gradually pave the way for a code of our own.
Although he indicated an awareness of the difficulties confronting
codification, Van Zyl nevertheless believed that a code written in clear,
unambiguous language, in which each subject was methodically arranged under
proper headings, would be of immense benefit to the public. It was, he

4 when the

maintained, ridiculous to expect every man to know the law,
sources of law were so camplex and numerous, that only very few, who felt
duty~-bound to master the subject, eQer acquired more than a superficial
knowledge. -The consequent result was legal uncertainty, not only because
different commentators expressed conflicting views on the content and

meaning of the law: but also because it was virtually impossible to know

whether or not a law had became obsolete, and as a result the public were
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at the mercy of the courts. From the practitioner's point of view there
was the problem of having to cansult a number of Raman-Dutch legal authori-
ties before it was possible to accurately ascertain the law on any
matter.>>

Van 2yl therefore proposed the wholesale codification of all the laws
in force in the Colony. Conceding, however, that this might prove to be
too immense a task for the resources available, he acknowledged that the
legislature might first prefer to consolidate all the statutes relating to
specific subjects. Once this was done, he suggested the appointment of a
Code Camittee to criticise and improve such oconsolidations and then bring
them together in a Code.>®6 1n the interim, any new or proposed acts or
amendments, should be considered by the Code Committee and drafted in a
manner suited to é Code before they were submitted to Parliament for
discussion.®’ He also recammended that the Code Camuittee lock to the Code

of Holland -~ De Nederlansche Wetboeken — for guidance, maintaining that the

basic principles of the law reflected in this Code had changed very little
from the late eighteenth century law which had been introduced into the
CQ’:\pe.S8 Van Zyl saw no reason to fear that codification would make the law
rigid and inflexible, as part of the work of the Code Camittee would be to
continually criticise and improve the code;59 nor would there be
restraints on writers producing cammentaries and theses on the Code, or on
the law generally.60

Although the Legislature did not take up the challenge as Van 2yl hac
hoped, the idea of codification received support fram other quarters. For
example, in 1907 Mr Justice Graham spoke enthusiastically in favour of
codification.6l Camparing the Transvaal system of criminal procedure with

that in the Cape he praisci the former, attributing its superiority over
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the latter to the fact that it was codified. He went cn to say that he had
never heard a 'single sound argument' against vodification and urged the
legal profession to exert their influence to encourage a move towards
codification; and thereby perform a great service both to their country
and the profession.8? Moreover, given the procedural quidelines laid down
by Van 2yl, and confident that there was sufficient legal talent amongst
the lawyers of South Africa, Mr Justice Graham saw no insurmountable
problems to preparing a code. 83

Nor was it only the legal profession that was urged to suppert and
advocate codification. The business sector also felt that there would be
advantages in codifying certain areas of the law, particularly as it
related to camrercial matters. 9%

However, political reorganisation during the first decade of the
twentieth century, culminating in the Union of South Africa in 1910, meant
that the legislature, and those with political clout, were pre-occupied
with other matters. Thus although arquments in favour of codification
persisted,65 the time was not ripe to implement such changes.

The South Africa Act of 1310 brought about legislative union, but
unlike legal developments experienced elsewhere under similar
circumstances, unification of the law and greater political autonamy did
not lead to codification,6 although in many respects Union provided an
ideal opportunity to undertake such a task. After all, the body of cammon
law, énd particularly statutory law, was still relatively small - despite
the grnunbles of lawyers; and it appears that there were sufficient judges,
lawyers and astute business men to sit on an independent commission.®’

Moreover such a move would have been a natural expression of the new

political status of the country, and provided a means whereby the civil law
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tradition of the Raman-Dutch law could be affirmed, and its future secured.

Perhaps - and this can only be speculation as Parliament seems to have
given the matter little consideration®® - the main abstacles confronting
codification at the time of Union were the immaturity of the 'South
African' legal system, and an insufficiently stable and established
political structure to carry through such a programme.

The transition fram independent colonies to a Union had not been easy,
and fear of losing the limited judicial and legislative autonamy that was
left to the new provinces; together with party ar}d sectional politics;
mitigated against achieving the consensus necessary for a codified system
of law.b% BAlso, the heated debate over the question of which languac:;e was
to be given official recognition, and the subsequent adoption of both
English and Dutch?0 would have meant that any code would have had to be
simul‘taneously drafted in both languages; a task that would have been
extremely difficult to achieve within any reasonable length of time given
the differences of legal expression found in the Raman-Dutch and English
systems of law, and the antagonism between the two language groups existing
at the time.

As it was, the principle of legislative unity could only be achieved
by granting cancessions of a federal nature to the provincial govermments.
The ensuing debate between unification and federalism also influenced the
structure of the courts. The subsequent establishment of provincial and
local divisional courts, in place of the former colonial supreme and
superior courts, ensured continued provincial Jjurisdiction. Thus even if a
code had been introduced uniform application of its provisions throughout
the Union would have been unlikely.’l

Once the move towards Union had cammenced, practical politics made it
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desirable that it was achieved as speedily as possible. Indications of
political instability were apparent by 1903, and it was feared that hosti~
lity fram sectors of the South African population towards voluntary Union -
would aggravate relations between Britain and Germany. Moreover, if war
broke out there was a strong probability that Britain and her allies would
need to use the Cape sea route as an alternative to the Suez Canal. 1In
suchial casel a*friendly and iinited South Africa was essentials’

Britain's attitude towards the laws of South Africa at the time of
Union appears to have been that once. the country was self-governing it
would be free to determine its own intermal affairs - including the .choice
of a leqgal system The outbreak of the First World War delayed considera-
tion of such matters, but during the 1920's efforts were once more made to
revive interest in codification.

The main advocate of codification during this period was Sir John
Wessels. Whereas Van 2yl had seen codification as a means of making the
law more accessible and comprehensive to lawyer and layman, Wessels saw
codification as the only means of preventing the Roman-Dutch common law
from being submerged Beneathithe onslaught of English law.’3

The threat to the continued existence of Roman~Dutch law was caused
not only by the introductién of English statutes-and English forms of
substantive and procedural law; but also by the fact that original Raman-
Dutch sources were becaming increasingly inaccessible to those without a
sound knowledge of sixteenth and seventeenth century Latin and Dutch. This
meant that lawyers trained in Fnglish law and a.t the Fnglish Inns of Court,
and also nénbers of the Privy Council - when it acted as a court of final
appeal - had tended to rely on English law for some time. Also insuffi-

cient knowledge of the basic principles of much Raman-Dutch law, and the
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lack of academic legal institutions to research these, meant that the
traditional legal system was not being adapted sufficiently to provide for
changed circmnstanc_es.m The result was that valuable, as well as obsolete
laws, were being rejected and discarded because they were not readily
available to the lawyer.,

Therefore, Wessels suggested that if

‘we want to preserve our system of law, it seems to me that we

ought to g:rystallise‘ i'ts e-ssential prin'ciissles in a code in such a

way that its adabtability is not marred'.
A code would have a number of advantages. First it would 'save the Raman-—
Dutch law from being corrupted out of existence;"'5 secondly, the
established and underlying principles of the law could be stated
methodically and scientifically in a convenient form; thirdly, a code
would provide the opportunity to abandon camplicated legal jargon in favour
of greater clarity and simplicity of expression.77

As with Van 2yl, Wessels' plea for oodification was never taken up by
the legislature although it did find support amongst lawyers and academics.
For example, in 1930 the Law Society of the Cape passed a unanimous
resolution proposing the codification of the laws of the Union of South
Africa.’8 Early in the following year a conference of judges, discussed
the issue of codification and concluded that although the time was not yet
ripe for ocodifying the civil law, the codification of criminal law; the
cansolidation of statute law; and the elimination of obsolete statutes;
should be undertaken.’? 1In 1938 the suggestion was made that a Law
Institute - similar to that found in America - should be set up, and that
one of the main tasks should be to lay the foundations for codification by
80

the gradual and thorough systematization of the law.

Although nothing came of these various suggestions and proposals, many
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of the Eh'glish-law elements which Wessels had regarded as a threat to the
true principles of Raman-Dutch law, did eventuvally care before the South
African courts for decisions as to whether or not they should be part of
South African law.8l The resulting movement during the 1940's and 1950's
to purify the law, meant that a number of these English law concepts were
rejected in favour of Roman-Dutch prin_c:lples.82 In this way the
establishment at Union of the Appellate Division, contributed to the clari-
fication of the law and; as more cases concerning questions of law were
decided, created greater legal certainty on many‘”issues. Also the
establistmerit of Afrikaans schools of law meant that interest in the tradi-
tional principles of Raman-Dutch law was revived and academic cagment fram
thesé.institutions contributed greatly to the strengthening of Raman-Dutch
law.

Thus in many ways the judges and academics of this period fulfilled
the role which might otherwise have been allocated to codification. Today
it is generally accepted that South Africa has a mixed legal system which
might more accurately be described as South 2frican law rather than Roman-

Dutch or English; civil o ocamon law.83 consequently there is no longer

any need to advocate codification as a means of preserving the Raman-Dutch
law fram contamination or extinction.84

It has also been suggested that as the Appellate Division settles
legal issues which were previously uncertain, there is less need for
lawyers to refer to a large number of cases, thus codification is no longer
required to reduce the bulk of legal sources to more manageable
prcportions.85 While this may perhaps be true of case-law - although the

value of such decisions may fall away where the rule of precedent is

abandaned; lawyers are having to came to terms with an ever growing amount
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of statute law. For this reason, there may still be grounds for codifying
the law in order to make it more accessible.

A further reason why codification may seem a more remote possibility
today than ever before, is the increasing camplexity, specialisation and
diversification of the law. In 1960, one of the main arguments raised
against codification in South Africa, was the magnitude of the work
involved, and the shortage of available skilled manpower to undertake the
task. To substantiate this fact it was pointed out. that a few years
earlier

'‘ane of the leading South African publishing houses attempted to

organize the publication of a South African restatement of the

law on the lines of Halsbury's Laws of England a far easier Jjob

than codification, they found that there were sing)ly not enough
men campetent and willing to undertake the work'.$

HoweQer time was to show that this problem was not insumountakle. Fifteen
years later a major publishing house - perhaps the same ane -~ initiated the
idea of an encyclopedia of South African law. The aim of the publication
was the systematic exposition of the law in an as authorative and
camprehensive manner as possible, in order to make the law more accessible
to practitioners, academics, and students, in South Africa and elsewhere.
Due largely to the diligent persistence of the chief editor, and careful
and consistent monitoring of the contributions of a large number of

authors, the first volume of The Law of South Africa (LAWSA) appeared in

1976. The work was received with enthusiasm, its successful production
being attributed to the increase in the number of legal academics in recent
years; improvements of university library facilities; greater interest in
the scientific study of law; and greater participation in legal writing by
members of the bench.87

The appearance of LAWSA would indicate that there are in fact a
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sufficient number of competent people willing to contribute to a major
legal work. Whether that work will prove to be the bhasis of further legal
development remains to be seen.

Two codes of law remain of force and effect in Southern Africa -
excluding the 'Code' of Criminal procedure. These are the Natal Code - as
amended; and the Transkei Code; both products of  British colonial rule.

In Natal, the Natal Code, which was amended in 1932 and 1967,88 was
reviewed by a Camuission appointed by the KwaZulu legislative Assembly in
1978. BAs a result of this Cammissiorn, ‘the KwaZulu Act on the Code of Zulu
Law, Act 6 of 1981, was passed. The new Act does not repeal the Code but
amends it.89 That the Code has been retained at all, is particularly
i;nteresting when one takes into account not only its historical background,
but also the fact that it has frequently been criticised for its inflexibi-
lity, and consequent inability to provide for the needs of Blacks living in
a westernized and urbanized environment. Moreover, because the Code only
applies to KwaZulu citizens living in KwaZulu itself, a great number of
Blacks are subject to’ the laws of two different legal systems as they move
fram one area to anothef. Also, although the 1981 Act has been drafted by
those having a much greater 'knowledge of the camwplexities of custamary law
than those who drafted the Natal Code, many of the faults and inadequacies
of the original ccde persist.90 Whether independent states in South Africa
will choose to codify their customary law remains to be seen, none have
done so to date, but KwaZulu's approach may be an indication of future
legal de_ve'lopuents in such areas.

In the Transkei, which has been an independent state since the mid-
nineteen seventies, the Transkei Penal Code remained in force until last

year when [t was replaced with a new Transkei Penal Code in terms of Act 9
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of 1983. The introduction of the Act proposed
'to establish a revised Code of criminal law for the Republic of
Transkei. Whereas it is desirable to amend and oocnsolidate the
criminal law applicable in the Republic of Transkei and to
provide a revised code of criminal law for the Republic of
Transkei'.
The new ocode repeals the whole of the former code,gl, and introduces a code
of law which is more closely based on South African rather than English
criminal law.?? It is interesting to note however that while the old code
was being used, judges were seconded from the South African bench to the
Transkei and apparently applied the codified law there without any great
difficulty; and that until the late 1960's its provisions were referred to
with approval in South Africa.93 whether the close proximity of a code of

criminal law based on South African law will have repercussions within

South Africa itself remains to be seen.

4. Future Prospects for Codification in South Africa

Although the publishers of LAWSA stated in their advance publicity notices
that the work should not be regarded as a code, its appearance and campre—
hensive nature, raises the question of whether it might not be used as the
basis of a code. As indiCated, its successful publication shows that there
is sufficient manpower to undertake such a task, and the presence of such a
work will accustam lawyers to looking for the law in a single, authorative
reference before searching elsewhere. On the other hand, as has also been
mentioned, the publication of LAWSA may have similar repercussions as that
of the works of Halsbury in England, and Bell or Erskine in Sootland, and,
in fact, obviate the need for codification by presenting the law in a
systematic form through carprehensive legal texts.

However mention has also been made of the fact that KwaZulu and the
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Transkei have both recently re-pramlgated codes of law. If South Africa
persists in granting political independence to territories within her
borders, it may well be that she should consider drafting her laws in a
more easily transplanted form, suitable for use and adaptation in newly
independent territories.?® Such a move would not only facilitate inter-
national transactions but also minimalise conflicts of laws.

A more immediate reason for codification has emerged fram the Report
of the Hoexter Commission tabled recently in Parliament.?> This Report
suggests potentially far-reaching changes in legal administration, particu-
larly through the establishment of smal l—glaims courts. As has been indi-
cated, it would greatly assist the administration of the law in these
courts if the law, particularly procedural law, was to be codified, and
thus made more accessible and cawprehensible to the layman who is to use,
and appear in, these oou_rﬂs.96

" Although codification of the substantive law for use in these courts
would be a more extensive undertaking, the fact that the courts may only
deal with disputes of a certain limited monetary value,g7 and may not
adjudicate on any factors affecting personal status, 98 suggest limitations
to the areas of law most likely to come before the courts. Besides the
fact that codification of substantive law might assist the litigant who is
to appear without legal representation,99 it could also help to curb
arbitrariness and inconsistency in resolving legal disputes where the
adjudicator is envisaged as participating more Iactively participant in the
arena of legal cambat than is normally the case.l00 Although the Camis-
sion was largely concerned with an examination of proocedural rather than
substantive léw, it is interesting to note that a number of the legal

systems which it referred to, are themselves codifi.d, although no particu-
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lar attention seems to have been paid to this fact.101

A further area where codification might be considered is the law of
persons. As the bulk of law in this field is already in statute form,102
most of it fairly recent, codification would not be too great an underta-—
king.103 Such a code may bécame particularly desirable once Family- Courts
- a further suggestion of the Hoexter Cammission - are established.104

It is in many ways strange that while the civil law origins of the
South African legal system are frequently stressed;105 and reference is
made by the courts and academics, to codified systems of law in other
civil law countries, particularly Germany; that resistance and antagonism
to codification persists. As has been indicated, this may be partly due to
widespread misconceptions about codification, which are not peculiar to
South Africa. It is also,- no doubt, partly due to the fact that no suffi-
ciently powerful body has taken up the cause of codificatin. ® Essentially,
support for a code must came fram a strong lobby in Parliament and to date
this has not been the case. Nevertheless in many respects the time is ripe
for codification in South Africa. The legal syst-:em is mature and well
established; there are sufficiently skilled people to undertake the re-
search and drafting of a code, and much of the foundation work has been
done. In Parliament the Govexrnment holds a majority strong enough to
manceuvre the necessary legal reform through the cumbersame procedure of
legislation. The only essential ingredient that is lacking for a
successful programme of codif-i{:atio.n is a sufficiently dynamic and powerful
person to initiate and pramcte the idea of codifying South Africa's laws.
Perhaps he, or she, will appear in the near future, before political insta—
bility and disunity make it too late to achieve this form of legal change

in South Africa.
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5. CONCLUSION

The history of codification shows that the use of codes has been an impor-
tant and widespread factor in the legal develomment of a great number of
national legal systems. HNor is the use of codified law merely a thing of
the past. Those countries which already have codes continue to use them,
and many are revising their existing codes; others are engaged in an
examination of the feasibility of codifying their law or parts thereof.
Moreover few countries that have codified their law have reverted entirely
"to uncodified law, while overall more ocountries have codes than do not.

The difficulties and problems that confront codification, or which may
result from it, have been discussed in the course of this study. From
‘these it is clear that codification is not always an easy solution, nor
always campletely successful., On the cother hand the apparent difficulties
need not be insurmountable provided careful consideration is given to them.

The general popularity of codified law should not make law-reformers
blind to the camplexity of the issues involved and the probable extent and
cost of the undertaking. However, codification as a method of legal reform
has reached a stage of sufficient maturity so that those contemplating its
use have the opportunity to examine it from every angle, in an objective
and camparative fashion, before cammitting themselves.

An awareness of thé above is not of itself sufficient reason for law
reformers or legislators to choose codification, rather than other means,
to introduce legal changes or modifications of the law. On the other hand,
it is submitted that for a country to adopt the attitude that simply
because other countries favour codification there is no reason to follow
suit, and thereby reject codification out of hand, is an expression of

short-sighted, nationalistic, superiority.
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Many advantages can be gained from the pooling of experience,
knowledge and resources, without sacrificing national identity. This has
been shown to be the case in science, technology, education, and, no less
so, in law. The ostracism of South Africa - usually on political grounds =~
from many of the activities and developments taking place in the rest of
the world, has not prevented the country from participating in, and
benefitting fram this exchange of ideas and information. Indeed political
and geographical isolation might be said to have led to greater efforts to
aocquire knowledge and develop skills than would otherwise have occurred.
As a result, the country has undergone tremendous industrial and technolo-
gical growth and develomment since Union. This in turn has led to socio-
econamic changes, particularly the urbanisation and westernization of the
life-style of most of the population. This has created new and more can-
plex legal and administrative problems. Today the life of the man in the
street is regulated by a multitude of laws, many of which he may never have
heard of. In the course of daily transactions more people are becoming
involved in potentially litigious matters. Consequently more people need
to know the law, and have access to it. Yet in South Africa, despite these
social and econamic changes, knowledge of the law remains the preserve of a
small elite, while access to it is largely the prerogative of those who can
afford to pay for it. Although legal aid is available toc some, free of
charge, many are ignorant of its existence and often do not have the time
necessary to apply for it. Moreover, the official resources available are
inadequate to keep up with the actual needs of society, a fact evidenced by
the emergence of alternative organisations to provide legal assistance,
such as university legal aid clinics, the Legal Resources Centres, Lawyers

for Human Rights, Black Sash and the Housewives Ieague, to mention a few.
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Proposals have already been made by the Hoexter Cammission to effect
certain reforms in the administration of the law and the structure of the
ocourts. These have yet to be implemented, but it is to be hoped that they
will go some way to alleviating the pressures on the courts and legal
profession which exists at present. However, it is submitted that the
creation of additional courts and encouraging members of the public to
conduct their own litigation in certain-matters, is unlikely to solve the
problems outlined above. Moreover, increasing sophistication and
complexity in the'Ilaw, ref lected in fuller law school syllabi, and
specialisation amongst practitioners, suggests that it is time to make-the
law more easily accessible to the lawyer as well as the layman. While this
study has indicated that some areas of the law are more difficult to
codify, there are others that are easier, and in South Africa may be ripe
for codification - the law of procedure and the law of persons have been
mentioned. For codification to succeed, the legislator or redactor re-
quires unselfish objectivity and an ability to enquire how the legal needs
of tamorrow might best be servled by the lessons learnt up to today. Per-
haps ultimately this means that a decision has to be made on whether to
legislate to preserve the past and the present, or to lay the foundations
for the future.

At the time of writing South Africa has just witnessed a new political
dispensation. It is not ideal, it is not-without faults, and may wéll
encounter problems in the future. Many, however, see it as a step forward.
This study concludes with the hope that by the twenty-first century South
‘Africa will have had the courage and determination to bring about a new
legal dispensation which more accurately reflects the political, social and

economic reality of South Africa, and in which codification will play a
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major role.



10.

11.

Dutch Law (1908) 40.

143

Hahlo and Kahn 586.

Indeed it has been stated that the legal system of the Netherlands was
characterised by 'Individualism, particulaxism, separatism, - also
even schismatism': Continental Legal History vol 1 455.

This was because until the ninth century the early inhabitants of the
Netherlands were part of the large Germanic tribes of the Franks,
Saxons and Frisians: idem 456; see also Wessels History of the Raman

Continental legal History 457. This was largely due to the principle
of allowing a conquered people to live under their own laws; which
was followed by the Romans and subsequently the Franks, and remained
effective until- the Carolignian period when the publication of
Capitularia undermined the principle: Wessels History 45-49.

The 1531 placaat stated:
'That the customs of our lands on this side of the Rhine
shall be reduced into writing within six months, and that
these custams, so reduced to writing shall be presented to
us in order that we may examine them, and after due
deliberation pramulgate them, in the interest of reason and
Jjustice and for the well-being, profit and advantage of all
our vassals and subjects':: Groot Placaat Boek van Utrecht
vol 1 414 cited in Wessels History 214.
Such campilations were made in a number of provinces, for example
Friesland in 1542, and in Overijssel in 1559: Continental Legal His-

tory 462.
For example a certain amount of uniformity in matrimonial law was

achieved through the adoption of similar ordinances in the different
provinces e.g. the Political Ordinance in Holland in 1580.

In 1579 the Union of Utrecht was declared and led to the constitution
of the Dutch Republic. - In 1581 Dutch Independence was declared
following the abjuration of Philip II of Spain. Signatories to the
Act of Abjuration were Holland, Zeeland, Utrecht, Friesland, Brabant,
Flanders, Gelderland, Zutphen, Overijssel and Mechlin:
Wessels History 90.

For example, efforts were made to collect and campile existing legal
documents into charter-books during the 1700's, although these
remained incamplete: Continental Iegal History 460 note 3.

For example in 1602 a compilation of written and customary law
covering the laws of persons, sale, real rights, prescription,
succession, master and servant and maritime law, was made. in
Friesland: Idem 463.

For example the Groot Placaat-boek of Holland and Zeeland contained
statutes ranging fraom 1658-1796.

Econamic development of the country created an urgent need for greater
legal uniformity. See Wessels History 127-128.
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The actual date of the reception of Raman law into the Netherlands has
been the subject of same debate. See Wessels History 95.

The Lex Romana which crept in via the Lex Ecclesiastica was that of
the Lex Burqundionum and Lex Rgmana Visicothorum rather than the law
of Justinian: Idem 97-98.

The first evidence of the change towards a scientific study of law was
reflected in the methodical arrangement of legal provisions and
administrative regulations in the Keurboeken. For a full discussion
of the reception of Roman law in the Netherlands see Bisschop (1908)
24 PR 157, 160.

For example, according to Wessels, in 1531 the Court of Holland was
composed almost entirely of jurists who had been educated in Roman
law: Wessels History 127.

This is particularly true of Grotius's Introduction to the Jurispru-
dence of Holland (Inleidine tot de Hollandsche Rechts~Geleertheyd)
incorporating, as it did, the customary and statutory law of Holland,
as well as Ranan law principles, arranged and expounded scientifically
and methodically.

In South Africa, both the South African Republic in the Transvaal, and
the Orange River Colony gave official recognition to the works of
Dutch jurists. In the former an addenda to the Grondwet of 1844, made
in September 1859, listed the works of Van der Linden, Van lLeeuwen and
Grotius as sources of Roman-Dutch law, while in the latter Article 1
of the Grondwet, concerning miscellaneous subjects, made similar pro-
visions in February 1856: Eybers 310 and 416.

See Van der Keesel Praelectiones ad Jus Criminale (ed) Van Warmelo vol
1 xx note 13.

For a history of this period see Van 2yl (1895) 12 Cape Law Journal
16, 21.

No report from this camnission was forthcoming., Van 2yl suggests that
the cammission found the task too laborious ibid.

Article 28 required the making, within two years, of codes of civil
procedure, civil law, criminal law and criminal procedure: Hahlo and
Kahn 70 note 75; 563 note 90.

Drafts on procedure were produced in 1799, and on criminal law,
evidence and a general introduction in 1804; however the political
changes occasioned by Louis Napoleon's accession meant that these came
to nothing.

Bahlo and Kahn 563 note 90.

The extent to which Van der Linden's draft code was incorporated into
this later one, cr the Dutch Code of 1838 is unclear: ibid. For a
discussion of the 1809 code see BisSchop (1901) 3 Jourmal of Campara-
tive Legislation 109.
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In pramlgating the ocode the Xing of Holland declared:
'By the introduction of this Code is repealed the Raman Law,
together with all the laws and ordinances, in force in this
country, whether they are known by. the titles of Placaaten,
Publications, Advertisements, Ordinances, Regulations,
Customs, Statutes, Licences or under what name soever, un-
less expressly retained in this Code':

Van Zyl (1895) 12 Cape law Journal 16, 22.

This code was subsequently replaced by the Code Napoleon itself, in
March 1811, as a result of the cession and subsequent incorporation of
Holland into France in 1810. In substance there was little difference
between the two codes because the Code of Holland had been so closely
model led on the latter.

The Code Napoleon remained in force in Holland until 1838 when De
Neder landsche Wetboken came into effect fol lowing the establishment of
the Kingdam of the United Netherlands.

The Dutch East India Campany (Vereenicde Geoctroveerde Oost-Indische
Campagnie (VOC)} was founded on March 20, 1602, under a Charter of the
Estates General. In practice the law introduced by the Company was
that of Holland as there was no single system of Dutch law at the
time, and Holland - the wealthiest and most powerful of the provinces
- exercised the greatest influence in the affairs of the Campany.

There were a number of different sources of law applicable besides
these., See Hahlo and Kahn 574 note 46.

Van Diemen's code was drawn up by an advocate Jan Maetsuycher on the
Governor-General's instructions: ibid. Van der Parra's code was
drafted by a certain Mr Craan on the instructions of Governor-General
Mossel. Whether the latter ever actually applied in the Cape seems to
be a matter of dispute. See Roos (1897} 14 Cape law Journal 1, 6.

Roos op cit 5.

See idem for a full list of the code's provisions.

Bisschop (1908) 24 LOR 157, 165. The last aritcle of the code
provided:
'that all Vice-Governors, Presidents, Justiciaries and
Judges of the far-off oountries, towns and places situated
under the sovereignty of the State of the Nether lands, in
these countries, shall be bound to regulate themselves
according to this book of ordinances as far as the
constitution of such countries, towns and places shall admit
and allow': Bisschop op cit 166.

See Hahlo and Kahn 474. .Van Zyl. however suggests that Van Diemen's
code did not reach the Cape until 1769: (1908) SALJ 4, 5.

For a copy of the resolution (in translation) see Van ZzZyl (1908} SALJ
246, 250; also Roos op cit i, 6.
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See Van 2yl for details of the requests fram the Council of Seventeen
and subsequent attempts to revise the Code (1907) 24 SALJ 366, 373.

Craan's draft was submitted to a camittee of two, Louis Taillefeit,
and Willem Atting - both members of the Council of India - who
introduced certain amendments; Roos op cit 6; also Van Zyl (1907) 24
SALJ 373, 374-375. Note that Stock suggests that the work of revision
started earlier in 1752 (1915) 32 SALJ 328.

Bisschop op cit 166.

The scope of Van der Parra's code was more extensive than Van Diamen's
and some of the more severe punishments had been modified. The
motivation behind the two codes was very similar. See Van Zyl {1907)
24 SALJ 376 et seq.

It seems that the new Code never received the official approval of the
Council of Seventeen. See Roos' consideration of the matter op cit 8;
and the comments by Van 2yl (1908) 25 SALJ 241, 251 et seq.

Stock suggests that the original version of Van der Parra's Code was
never in force in the Cape, but that an alphabetical index based on
the Code and drawn up in the Cape between 1784 and 1790 was in use

and, that subject to local laws, was a primary source of law: op ci
336.

'Some proclamations, of a temporary nature, were issued by General

Janssens — who was appointed Govermor-General of the Cape by De Mist;
and an Ordinance was issued by De Mist in 1804: Van Zyl (1908) 25
SALJ 246, 249. Apart from these little seems to have been done to
alter the existing laws, despite Hahlo and Kahn's statement that ‘From
1803 to 1806 the Cape was governed by men imbued with the latest ideas
of revolutionary France': BHBahlo & Kahn Union S.

See Eybers 15. These conditions were similar to those that had been
contained in the 1795 Articles of Capitulation signed at Rustenberg on
16 September and were subsequently affirmed in the First and Second
Charters of Justice of 1827 and 1832.

See supra under cammon law codes.

For example, in Natal the Black population ceased to be governed by
Roman-Dutch law in 1849, except for those situations where their own
law was repugnant .to the general principles of humanity. See
Brookes & Webb 55.

Although in the Transkei the provisions of the code applied in theory
to everyone living in the territory.

Ordinance 1 (1903) T. A brief code of procedure had been included in
Biljage No 3 of 1859 and elaborated by Ordinance No 5 of 1864: Dugard
Introduction to Criminal Procedure (1977) 30. De Villiers suggests
that in fact the Aetboek of the Orange Free State which consisted of
ordinances and Volksraadbesluiten collected and arranged according to
subject should be regarded as the first South African lLaw Code. See
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his caments in (1931) 63 SALJ 318. It appears however that this was
really a canpilation of laws rather than a true code.

In the Cape, Ordinance No 40 of 1828, and Ordinances Nos 72 and 73 of
1830 (as amended) had occnsolidated a large part of criminal procedure.

Part one of Mr Justice Ward's draft code dealt with procedure, crimes,
and punishments, and it was this that was most influential in the
Transvaal.

Burchell & Hunt 42 note 359: see also Dugard op cit 31.

Ibid.

See for example Dugard op cit 57-58.

C H van Zyl, an attorney, was an early pioneer of legal education in
the Cape. It is interesting to note that argquments in favour of
codification during this period came largely from practitioners and
not academics or jurists. :

Van 2yl (1895) 12 Cape Law Journmal 16.

‘It Ljsed_ to be the rule in South African law that ignorance of the law

was no excuse to criminal liability, hence the need for every man to
know the law. Since the decision in S v De Blom 1977 (3) SA 513 (A)
however, this rule has been mcderated. See Burchell & Hunt 160-172.

The relevant sources of law included local statutes and customs;
decisions of the Supreme Court; the placaaten of Holland; the
'terrible' commentaries of the Roman-Dutch writers (Van ZzZyl's
description}); Raman law; general, and equitable principles of law.
Van 2yl op cit 81.

The method proposed by Van Zyl was very similar to that later used in
America to bring about the Uniform Cawrercial Ccde.

Van 2yl appears to have fully realised the problems caused by
parliamentary procedures and the opportunities these afford for
obstructive tactics. He also hoped that this method would avoid the
'tedious elaboration' of the law which tended to result from
Parliamentary drafting - he cited the Bills of Exchange Act as an
exanple of a poorly drafted code. See op cit B83-85.

Although the 1838 Code was largely based on Raman-Dutch law, Van Zyl
seems to have overlooked the fact that.the introduction of French law
had made a considerable impression on the Dutch system. However,
Kitchin, writing in (1913) 30 SALJ 10, 17 supports Van Zyl's view.

Van 2yl suggested that one means of modernising the Code would be by
means of parallel cclums. See op cit 27 for the exposition of this
idea. '

Van Zyl closed his lecture with the Napoleonic sentiment that
codification would achieve a monument more lasting than brass - in the
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shape of a Codex Capensis: idem 87.

Mr Justice Graham expressed his views during a legal dinner, the
proceedings of which were reported in (1907) 24 SALJ 112.

(1907) 24 SALJ 112, 114.

Further support for codification was expressed by C Findlay in an
article in the {1904-07) 2-6 Natal law Quarterly 3, although he did
conceed that legislative activity in this respect seamwed ‘'improbable
for many years to come'. See also Kitchin (1913) 30 SALJ 10.

In 1913 during a Congress in Kimberley, the Association of Chambers of
Camnerce passed a resolution that:
'legislation should be introduced by the Government at the
earliest possible mament for the codification of divergent
laws of the Union, more particularly those relating to
insolvency, companies, weights and measures, tacit
hypothecs, registration of deeds, patents, trade marks,
" designs and copy right’.
See the Report in {1913) 30 SALJ 454. 1In fact certain areas of
ommercial law were partially codified through the adoption, in whole
or part, of English consolidation bills such as the Bills of Exchange
and the Law of Master and Servants. See Kitchin (1913} 30 SALJ 10,
15; and {1927) 44 SALJ 519, 520.

See for example the comments of Kitchin idem 13; and 532; who
suggested that Union brought about a greater need to codify the law
because the creation of the Appellate Division of the Supreme Court
led to increased legal uncertainty, as provincial decisions were now
not considered as generally binding until confimmed by the AD.

Campare for example the situation in Germany where codification was
seen as a means of assisting and promoting the spirxit of national
unity achieved through political union in 1871.

See Kitchin (1913} 30 SALJ 10, 18; and Graham (1907) 24 SALJ 114.

Kitchin states that Mr Justice Murray Bisset tabled a motion for the
codification of South Africa's laws in Parliament, but history does
not relate when this was, or what became of it: (1927) 44 SALJ 519.

The prevalent mood of the colonies is indicated by a resolution passed
on 2 November 1908, by the Ccnvention on the Constitution, which
provided that subject to the provisions of the Constitution, all laws
in force in a colony at the establishment of the Union should remain
in force in the respective province until repealed: (my emphasis):
Thampson The Unification of South Africa 1902-1910 {(1960) 242.

Provision for both languages is found in s 137 of the 1910 South
Africa Act. See also the remarks in Hahlo & Kahn Union 25-26;
Thompson op cit 135-138, 192-198.

Further, the established rights of all existing judges were protected,
which would have no doubt led to further local discrepancies. See
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secticn 99 of the South Africa Act, and Thamwpson op cit 186-192.

Thampson op cit 398-400.
See Wessels (1920) SALJ 265 and (1928) 45 SALJ 5. Campare however the

view of J C de Wet (1942) 6 THRHR 306, 313. Wessels' fears were not
without grounds. Raman-Dutch law had already leen largely replaced by
English law elsewhere, for example in British Guiana by the 1916 Civil
law of British Guiana Ordinance. See ledlie (1917) 17 Jourmal of Cam-
parative Iegislation 210. Similarly in Ceylon, see Nadaraja

The Legal System of Ceylon in its Historical Setting {1972) 232
et seq.

Wessels' argument that codification would remedy this situvation was
criticised many years later by Hahlo, who suggested that the argument
had been based on a confusion between Roman~Dutch proper and the
Raman-Dutch law of South Africa.

However, as has been indicated supra in mixed legal systems such
as South Africa, it is not unusual to find codification being used. as
a means of preserving the authorative status of a particular branch of
the .law, even if the threat thereto is more feared than apparent. See
for example the situation in Canada and Louisianna. See also the
remarks of Smith in Yiannopoulos 3.

Wessels (1920) 37 SALJ 265, 282.
Idem 283.

Wessels described the characteristics of traditional legal drafting as
'interminable sentences, with their embarrassing parenthetical clauses
and vigorous crop of sesquipedalian words' ibid. Wessels considered
that the main difficulty confronting codification was finding a
sufficiently capable draftsman. However he felt that in South Africa
Chief-Justice Rose-Innes was the ideal person for the task, as he had
a profound knowledge of Raman-Dutch law and of the cammentators on the
civil law. See (1928) 45 SALJ 5, 18.

The resolution was recorded in the President's annual report for the
Society published in (1931) 48 SALJ 473, 483. The resolution was
cammunicated to the Secretary for Justice in the same year but nothing
appears to have came of it. '

Ibid.

Roberts (1938) THRHR 202. Campare however De Wet's view expressed in
a critique of Roberts' views in (1942) 6 THRER 306.

For examplé the English law doctrine of consideration in contract,
discussed by Wessels (1920) 37 SALJ 272.

For a detailed discussion of this pericd and the role of -the A.D. see
A van Blerk's unpublished 1L.M thesis 'The "Purists" in South African
legal literature and their influence on the judgements of the
Appel late Division in Selected Areas' UN (1981).
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Hahlo & Kahn 586. See also Hahlo & Kahn Union 41-50.

J C de Wet echoing the view of Von Savigny consistently maintained
that codification would impose severe limitations on the develomment
of Roman-Dutch law, and divorce it from its historical background.
See his remarks op cit 313.

See the remarks of Hahlo (1960) 77 SALJ 432, 435. On the other hand
it could be arqued that the work of the Appellate Division in this
regard greatly facilitates codification and lays the foundations for
such an undertaking.

Hahlo (1960) 77 SALJ 436.

Kahn (1976) 93 SALJ 482. The law contained in LAWSA (The lLaw of South
Africa) is divided according to a basically civil law system, and
arranged alphabetically. Although the work consists of a number of
volumes, uniformity has been maintained by careful editing and the
establishlment of guidelines for contributors. Changes and additions
to the law are provided for by means of an annual cumulative
supplement.

Proclamation 168 of 1932 and Proclamation 19S5 of 1967 promulgated new
codes although the law in fact remained virtually unchanged.

Certaln areas still remain outside the Code. However, certain
improvements have been made, for example provision is now made for
reference to unwritten customary law where the code is silent, and
legislative procedures have been incorporated to establish the content
of the law where the code is unclear or there is a dispute. " For a
discussion of the provisions of the new act see Bekker and Coertze
(1983) THRHR 28S; Church (1983) 16 CILSA 100.

It may be that the Code has been retained for both ideological and
administrative reasons. The fact that it did not emanate from the
South African government may be in its favour - although this is
purely speculation. Administratively it is a form of law which
judicial officers - some of whom have very little legal training -
have mecome accustamed to.

See s 185 of Part 12 of the Schedule of Laws Repealed.
In fact the new code appears on the face of it to closely resemble the
work of certain South African authors on the subject, although no

acknowledgements are made.

See Burchell & Hunt 39.

With the ever present threat of Soviet expansion in Africa perhaps
South Africa should appreciate that Soviet law is itself codified, and
that codes of law have proved very popular in other African countries
gaining independence.

This was the Cgumission of Inquiry into the Structure and Functioning
of the Courts. The Report concerning small-claims courts is the
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Fourth Interim Report RP 52/1982.

The cawparative survey undertaken by the Camnission indicated that the
greatest barriers concerning access to justice, were poverty and
ignorance, on the part of either party to a dispute. This problem was
compounded by 'difficulty in understanding the language of the law,
especially where it is expressed ... in terms of doubts and
hypothesis': 4th Interim Report 13.

Idem Paragraph 13.47.
Idem Paragraph 13.48.
Idem Paragraph 14.3(k).

The Report sees such participation as being necessary because the
adjudicator will have to assist the litigants to understand the legal
issues involved and to prepare their cases. This seems to create the
potential danger of a law-making adjudicator, and may well give rise
to a confusing degree of procedural flexibility in such courts.

For example New York, Massachussettes, California and Quebec. The
legal systems of New Zealand, New South Wales, Queensland and Western
Australia which were also referred to, all have law revision agencies
which are competent to assist in, or undertake, the task of
codification; and which act as monitoring institutions for law re-
form.

For example: The Age of Majority Act of 1972; the Divorce Act of
1979; the Children's Act of 1980 and recently the Matrimonial
Property Act of 1984. See also Paragraph 9.61 Part VII of the Fifth
and Final Report of the Cammission.

In England the Law Camission appears to be successful ly undertaking
the codification of Family Law by means of separate acts which will
later be consolidated. See on this Cretney (1981) 44 MIR 1.

See generally Part VII of the Report on the Desirability or Otherwise
of establishing a Family Court.

See for example Hahlo (1960) 77 SALJ 432, 433.



APPENDIX A

CHRONOLOGICAL INDEX OF CODIFICATION

c 2270-2000BC Code of Hammu-rabi

c 1969-1870 (01d) Assyrian Code

1450-1250 (New) Assyrian Code (Hittite laws)
900-850 Pentateuch Code
900-800 Codes of Draco & Solon (City States)
700-600 Deuteronamic Code
451-449 Twelve Tables (Raman Law)
450 Gortyn Code
200 Laws of Manu
300AaD Codex Gregorianus
323 Codex Hermogenianus
438 Codex Theodosianus
450 lex Salica
c500 Edictum Theoderici

Visigothic Code (Code of Euric)

501 Lex Romana Burgundionum

506 lex Ramana Visigothorum

529 (Justinian) Codex 'Vetus'

534 (New) Codex Justinian

600~-700 Chinese Code

643 Lex Langobardorum
c750 S8axan Code

780 Frisian Code

900 laws of the Welsh (Howel Dda)
1241 Danish Civil Code (Jydske Law)

1259 Schwalenspiegel

152



153

1532 Carolina Code (CCC)

1634 Massachusetts Code

1642 Batavian (VOC) Code {Van Diemen)
1682 Pennsylvannian Code

1683 Danish Code

1687 Norwegian Code

1734 Swedish Code

Finnish Code

1751-6 Bavarian Code

1766 Batavian (VOC) Code (Van der Parra)
1769 ‘ Austrian (Theresiana) Code

1786 Lambardian Code

1787 Austrian (Josephine) Code

1793 Indian (Cormwallis) Code of Criminal Law
1794 Prussian Code

1803 Austrian Code

1804 French Civil Code (Code Napoleon)
1806 French Civil Procedure Code

1807 French Comrercial Code

1808 French Criminal Procedure Code

Territory of New Orleans Code (later Louisianna)

1810 French Penal Ccéde -

1811 Austrian Civil Code

1813 Bavarian Code

1819 Code of Scicily

1825 Iouisianna Civil Code (Livingstone)

Haaiti Civil Code

Oauinican Republic adopted French Civil Code



1827
1830
1832

1838

1843
1848

1852

1855
1855-65

1857
1859

1860

1861

1864

1865

1866

1867

1869

1869-1876

1870

Indian (Elphinstone) Criminal Law Code
Bolivian Civil Code

Russian (Svod Zakonov} Code
Dutch {Netherlands) Code

Dutch Cammercial Code

Bolivian Civil Code

New York Code of Civil Procedure
Peru Civil Code

Austrian Penal Code

Russian Penal Code

Chilean Civil Code

Columbian Civil Code;

Portuguese Civil Code

Indian Code of Civil Proocedure
Indian Penal Code

German General Cammercial Code
Ecvador Civil Code

Indian Code of Criminal Procedure
Rumanian Civil Code

Italian Civil Code

Territory of Dakota Civil Code

Quedec Civil Code (Province of Lower Canada)

Portuguese Civil Code
Argentinian Civil Code;

Uruguay Civil Code

Ottaman {Turkish) Civil Code (The ‘'Mejelle')

Ottaman Code of Civil Procedure

Mexican Civil Code
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1870
1872
1873

1875
1875-1881
1877
1878

1880

1881

1883

1884

1886

1887

1889

1890
1892
1893
1895
1897

1898
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Spanish Penal Code

Californian Civil Code & Penal Code
Civil Code of Columbia

Civil Code of Montenegro

Civil Code of Venezuela

Chilean Penal Code

Egyptian Civil Code

Guatemala Civil Code

Natal Cocde of Bantu Law

Japanese Penal Code & Code of Criminal Prooedure
Civil Code of Honduras

Swiss Civil Code (Code of Obligations)
New York Criminal Procedure Code:
Ceylon Penal Ccde

Civil Code of Dominican Republic
Mexican (Federal) Civil Code

Costa Rica Civil Code

Transkei Penal Code

Idaho Civil Code

Bgquador Civil Code

Spanish Civil Code

Salvador Civil Code

Italian Criminal Code

Canadian Criminal Code

New Zealand Criminal Code

Montana Civil Code

Austrian Cammercial Code

Japanese Civil Cocde



1900
1507

1908

1910
1912
1916
1917

1917-1919

.. 1921-28

1923
1926
1927-1935
1928
1929-1931
1930
1932
1934

1936

1937

1942

1946

German Civil Code (BGB)

Swiss Civil Code

Japanese Criminal Code

Siamese Criminal Cecde

Thai Penal Coce

(New) Criminal Code of Republic of China
Swiss Civil Code

British Guiana Civil Code

Codex Juris Canonici (Catholic Code)
Brazilian Civil Code

(NEP) Russian (Soviet) Codes;

{(New) Mexican Civil Code

American Restatement

(New) Turkish Civil Code

Iranian Civil Code

(New) Mexican Civil Code

Chinese Civil Code

Chinese ILand Code

Chinese Code of Civil Procedure
Lebanese Code (Contract & Obligation)
Civil Cocde of Peru

Colambian Penal Code

Swiss Penal Code

Louisianna Criminal Code

Civil Code of Venezuela

(New) : Ttalian Civil & Commercial Code

French Africa & Malagasy adopt French Penal Code
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1946 Brazil Penal Code

Civil Code of Greece

1948 (New) Egyptian Civil Code

1949 Syrian Civil Code

1954 Burma Code

1955-56 Hindu Civil Code

1956 Tunisian Code of Personal Status

Bahrain Penal Code
1957 Ethiopian Criminal Code

Virgin Islands Code

-1958-68 USSR Revised Codes

1958 Civil Code of Republic of Korea

1959 Hungarian Civil Code

1960 Ethiopian Civil & Cammercial Codes

1962 Arerican Uniform Cammercial Code

1963 Czechoslovakian Codes

1964 Polish Civil Code : Code of Family Law & Civil
Procedure
Ivory Caast Civil Code

1965 German Democratic Republic Family law Code

(New) Swedish Penal Code
1966 (New) Portuguese Civil Code

Algerian Penal Code

1971-72 Sudan Codes

1973-75 {New) Cuban Codes

1976 Seychelles Civil Code

1977 South African Criminal Procedure 'Code'

Seychelles Cammercial Code
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1980 Peoples Republic of China Penal Code

This index is by no means exhaustive, but has been included to give some
indication of the chronological and geographical extent of codification.
Main source material: David & Brierley; 'National Reports' International
Encyclopedia of Camarative Law vol 1; Kocourek & Wigmore
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