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1
THE SOUTH AFRICAN LAW O DOMICILE OF NATURAL PERSONS

I GEMISRAL PRINCIPLES

The concept. The concept of domicile plays an importamt role in the choice
of the governing territorial system of law in the South African conflict of laws
(private international law), in relation to the ascertainment of ‘international
jurisdiction' of a foreigm court thé judgment of which is sought recognition and
possibly enforcement, and in the delimitation of the curial area - the establishment

of jurisdiction ratione domicilii or through the defendant's being an incola

of a provincial or local division of the Supreme Court of South Africa (an issue
which may be, and it is submitted, should be regarded not only as part of the South
African law of civil procedure but also of its conflict of laws ). It is also of
significence in other branches or sub-~branches of law, in particular tsxation and
immipgration. '

No effort will be made to explore the Roman law on the subject, albeii that

‘domicile® is derived from ‘'domicilium'’, home, a place of residence, a dwelling.

Suffice it to say that that legal system distinguished between orige, o citizenship
by birth of the urbsn community, obtained from the place of which a perscn's father
or, if he were illegitimate, his mother, was & citizen, and domicilium, residence
coupled with the intention of staying permanently in the urban lerritory. Onc could
be innocent of a domiéil?péi"yhipy was of most significance in‘jurisdictiohi “In the

event of a person’'s origo and domicilium being in- different places, according to

Savigny ‘the legal system obtaining in the area of origo prevailed. Obscurity veils

mosl other choice~of31aw rules, so far as they could aricse after the Consltitntion of
L7

Caracalla of AD 212, under which Roman citizenship was extended to peregrinie.

when the post-glossators drew a distinction between statuta realiz and staiuta

personalia (realland personal local legal rules), the latter being governed by the
domiciliar& law of the propositus, detailed solutions fer the ascertainment of domicile
had to be teased out of the Romen texts. The personal law, governing such matters
&s the matrimonial proprietary regine, aspects of capacity to perform an act in law

(juristic act, Rechtsreschift, acte juridi~ue),and intestate succession to movables,

was universally recognized in the western Europe of the era of the Roman-Dulch law as

being the lex domicilii of the propositus.

Regrettably, the old authorities in their analysis of domicile hardly distin-
guished themselves by reflecting legal acumen or foreseeing and trying o cope with
unsolved problems. #nd not infrequently they prove unrealistic or out of keeping with
modern notions. In the result numerocus of the technical rules are f%S from clear.

In hardly exaggerated terms that learned judge, Shippard J, once said that *the guestion
of domicilf is confessedly the most difficult to decide in the whole range of juris-

\

-9
prudence'; and fifty years later Selke J g@Wailed the fact that the 'princig}es are
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complicated, some 0f them are far from clear, and often prove tc be difficult of
application in a given set of facts'. Guidance and essistance, especially on points

on which the old writers are silent, ambiguous or contradictory, can frequently be

found in English law, for, in the words of Innes é??{t]he principles regulating
domicile, founded as they are uﬁon the civil law, have been developed in England and in
Hollend uvon very similar lines?. Buil circumgpection must be observed, not only
because some of the differences in rules of substantive law between the two legal
systems, such as those relating to parent and child, necessarily lead to divergencies in
rules of domicile; but also because certain English decisions, notably on the meaning

of the requirementd of snimus non revertend1 for losc of a domicile and of anlmus

manendi for the acquisition of a dom1c1le of ch01ce, display so unreal;stlc an dttltﬁde,

as to warrant itheir being scrupulously avoided. Fortunately there are signs that our

tribunals have seen the denger signals.ll)
Centinental legal systems, @& far as can be oscertained, have not exercised any

persuaéive influence on the decisions of our courts. @f course, most countries

eutside the orbit of the English common law switched allegiance from the individualistic

lex d01101]11 to the emotionally appealing lex patrnae as the personal law in the

era of natlonallsm that was heralded by the rise of Napoleon and waxed in the second
part of the nineteenth century; though it does not follow that these lands have no
concept of domicile. But even with those States, such as Denmark, Norway, the Argentine,
Brazil, Paraguay and Peru, that still espouse the domiciliary connecting facfér pointing
to the personal law, there is no uniformity as to the meaning of domicile. By and

large ‘habitual résidence'lfg meant, a less demanding test than that applied by Anglo-~
American or South Afrlcan law. Tt is a notion invoked by the legislature in s 2his

of the Wills Act 195) }or two of the testing laws for the formal validity of a will - the
law of the testator's habitual residence at the time of execution of the will or his
deaths As the statute also invokes the testator's domiciliary law at eiecution or

death as alternative testing laws, it clearly is distinguishing between habitual

residence and domiéilc}a) Sometimes in Continental lawsmerely 'ordinary residence' is
called torl )Out51de the Anglo-American and Roman~-Duich legal orbits, 'there seems to

be a tendency for domicile to mean the principal, non-tramsitory location of the indivi-

16)

'[I]omlclle only means home.' This definition, taken out of context, from a

dual - his geographical '"centre of gravity'''.

judgment of an eminent South Africén judge}725 what the layman understands by the
concept., It is, however, not only distressingly nude but also unfinished, for it does
not take account of the circumstances under which the law assigns a domicile to a
rronositus in a country or srea in which he does not have his home. More accurate znd

yet hardly satisfying is: 'Domicile means ... the country which is considered by the
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.law to e a person's permanent home.'lagonaidering a number of attempted definitions,
including the famous Code 10.40(39).71 Lord Cranworth cbncluded:zo‘ 'In fact, none of them
is, properly spezking, a2 definition. They are 211 illustrations in which those who have
made them have scught to rival one another by endeavouring,as far as they can,by some
epigrammatic neatness or elegance of expression to gloss over the fact that,after 211,

they are endeavouring to explain something clarum per obdscurum', In truth, a5 Jessel

21 . iy . .
MR once said, gn absolute definition is unattainable: for we ore concerned with an
sbstraction, a 'legal Telation between a person and a place, created by the law and

not by the person, and designed altogether to serve the law's purposes' .zz)Oliver

23}

Wendell Holmes J's elegant formulation runs:

... what the law means by domicile ie one technically pre-eminent
headquarters, which as a result either of fact or fiction every person
is compelled to have in order that by aid of it certain rights and
duties which have been attached to it by the law may be determined.'

Unavoidably, however, this description is vague. So is that of Dicey & Morris:za)

(1) A person is, in general, domiciled in the country in which he is
considered by English law to have his permanent home.

'(2) A person may sometimes be domiciled in a country although he does
not have his permsnent home in it.‘*

Nor does the Afmerican Restatement of the Conflict of Laws Second fare any better:

*Domicil is a place, usually a person's home, to which the rules of
Conflict of Laws sometimes accord determinative significance because
of the person's identification with that place.! 25)

'Home is the place where a person dwells and which is the center of his
domestic, social and civil life.'! 26) :

None of the definitions of the Roman-Dutch writeres assists, for they all essay to

define domicile of choice only, voluntarily acquired by residence coupled with the

animus manendi, whereas there are also two domiciles by operation of law, those of
origin and dependence.

The 'country' or area of domicile. Afrun oﬁ]_

>

+~—» The space comprehended by a ments domicile may be of significsnce. Basically,

so far as choice of law goes, one searches, in the words of Dicey & Morris}796r tthe
whole of a territory subject under one sovereign to one body of law'. For this
territory they assign the traditional though ambiguous English word !'country'. Hore
exact are the Latin 'territorium lesis', the Roman-Dutch 'rechtskring' and the German

28
'Rechtsgebiet',_?$gp the only English equivalents of these terms that have been suggestecd

'law district' and tlaw area', do not run trippingly on the tongue and have not gained

wide occeptance. Faute de mieux, reference shall have to be made to 'country'. But

in the 'application of law in space', to use Cardozo's phrasg?)the boundaries of such
a country may vary with the issues of which the court may be seised. In a federation

there are two overlapping systems of law, State and federzl, and the country which is
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seught will depend on the systen involveé%n Kor is this possibility confined to a
federation. If it be asked: Is Bouth Africa one country or several countrieé in this
sense? the answer can only be, it depends on the circumstances. FProvincial councils,
except possibly through the exercise of implied ancillary poweré{t%annot legislate on
private law. The central legislature has been busy wiping out the inherited pre-Umion
differences in this area, though some obstinately remai%fémd there is the occasionsl
statute that provides for special rules of private law in a particular province.:”)‘":>
Further, although in theory there is only one common law of South Africa, some disagree-
ment exists among the seven provincial divisions of the Supreme Court as to what it is
on various topics.BshTue, in theory the Appellate Division will have the last word, but
decades may pass before the right card in the lottery of litigation falls, and by then

new inter-divisionel differences of view will have emerged that may well not be resolved

because of the judicial attitude to stare decisis as between provincial divisiens:

none is bound by the decisions of another. The areas of the provincial divisions with

their satellite local divisiens thus constitute rechtskringen that in the case of the
Cape do not have boundéries that coincide with those of the province,
Large tracts 6f private law, however, are identical throughout the Republic. TForx
instance, it is settled that successien to movahles of a deceased wha died in?espatg_'
s governed by the law of his last domicile?6‘in principle there woulé appear né'need
to look at each province or area of a provincial division as a separate 'country',
Say A, hitherto domiciled all his life in England, settles in South Africa under such
circumstances that it can be said he is domiciled in the Republic as a whole but not
in any particular province or the area of any particular provincial division, He
subsequently dies intestate in Johannesburg. What law governs the succession to his
movable estate? The answer surely is the law of South Africa wherein at the time
of his death he was domiciled.
Thus, depending on thc nature of the issue, 'country' for purposes of
choice of law could mear the whole of South Africa or a province or the
area of a particular division of the Supreme Ceurt.  And a similar attitude should be
taken to domicile in an overseas 'country' to which our choice-of-law rule points.
These possibilities are illustrated by the three choice-of-law |
provisions resting on domicile emanating from our legislature. 1In terms of s 1(2) of
the Prohibition of Mixed Marriages Act 19493; marriage entered into by a male domiciled
in the Republic that could not besolemnized there is void and of no effect. Republic-wide
domicile is also found in the choice~of-law rules of the Matrimonial Causes Jurisdiction
Act 1939,3%%at schizophrenic enactment, Seciion l(}?gsays:.‘Any issue in proceedings
relating to an action referred to in subsection (1A) shall be determined in aecordance

with the law that would he appliceble if hoth partiea were dowiciled in the Republic
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at the time of the proceedings.! (Section L({1lA) creates a new ground of divorce
jurisdiction: the defendant husband is not domiciled in South Africa, the plaintiff
wife has been ordinarily resident there for a yesr immediately preceding the institution
of proceedings and immediately Wwefore the marriage ﬁas either a South 4frican citizen

or domiciled in South Africa.) But section 6 of the statute provides inter alia that

o division hearing a divorce action under jurisdiction conferred by 3 1 or k or, armed
with such jurisdiction, determining the spouses' property rights under s 5, must apply
the practice and law of the division of the Supreme Court in the zrea of which the
husband ie or was domiciled, as the case may be. (Presumably & 5 is not intended to

)

cover the ground of & 1(3)?0 The jurisdictional requirements under s 1(1) are: (a) the
plaintiff wife has been ordinerily resident in the courtts area for a year immediately
preceding the institution of proceedings; and (b)(i) at that date her husband wase
domiciled in South Africa or (ii) he has deserted her and departed from South Afriea
and inmediately before the desertion was domiciled there or (iii) he has been deported
and immediately bhefore depertation was domiciled in South ifrica. Section 4 gives
competency to a court with jurisdiction under & 1 to hesr a counterclaim for divorce
by the husband.)

. What is a court to do that is trying to comply with s 6 only to find that the
husband i not or was nol domiciled in any diviesion but only in Sowth Africa as a

41)

whole? The suggestion has been made that it will apply its own law and practice. ‘The
primary object of the remedial legislation, to widen jurisdictional grounds, camnot be
allowed to be frustrated by a minor difficulty of this type.

But now as we move from choice of law to jurisdiction the cloud begins to grow
from the size of a man's hand to menacing proportions. Say that A, owr imsigrant who
has a domicile only in South Africa as a whole, wishes to sue his wife in this country
for divorce. He cannot find a competent court?zas the 1939 Act dves not cater for him
in an action in convention - a nice example of discrimination against males - and
every division of the Supreme Court will insist on domicile within its area.aS)WOuld
the High Court of England assume jurisdiction on the ground that despite his

departure animo non revertendi and eettlement in South Africa, his English domicile of

origin has revived? “This would involve the court's holding that at one and the same
time a de cuijus can have different domiciles for different purposes. Pollak considered
that the English court would probably hold itself competent?a)The matter weuld become
even more complex if the Bnglish court applied the domiciliary law to divorce. Fortun~
ately, it applies FEnglish domestic laN?S)But in other contexts it is not inconceivable
that this two~dimensienal domiciliary problen could arise.

.The situation in Austrzlia affords an illustration of this.  The Matrimenizl
Causes Act 1959-1966 s 23(4)(S) (Com) states that a divorce action may be brought only

by a persen domiciled in Australia, and this legislation, read with the Marriage Act
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1561 (Com),has been claimed by Australian text«writeég)to create an Australian
domicile by 1mp11cat10n and unity of matrimonial law. This view was upheld wy

Barry J in Lloyd v Lloyd]gho found that the court of Victoria was competent to hear

the divorce action of a person domiciled in New South Wales. What if he, being a
'new Australian', were domiciled only in Australiz as & whole and not in any particular
State ('country!) therein? Barry J was sympathetically disposed {o the assumption

of jurisdictionfB)But there would still remain the question of choice of law in other

49)

contexts. It arose in the Supreme Court of South Austrelia in In re Benko. Deceased,

where the court was asked, for purposes of succession {where the law differs from

State to State), to hold that the deceased had been domiciled within its area of
jurisdiction on 5 August 1950. Although he had arrived from a displaced persons’

camp in Germany in Melbourne, Victoria, on 25 April 1950 and had moved to Adelaide,
South Australia, in June and lived there continuously until his death, Mitchell J
refused to find domicile in the State on the critical date, though he then had a settled
intention of living permanently in .Australia. Commentatcrs have suggested that Austral-
ian courts in such circumstances should hold that domicile is acquired in the State in
which the de cu]us makes hls immediate headquarteréxgk has his present domicile or
abode?lthere is little proqpect however, of a South African court's being prepared

in similar circumstances  to relax the test for acquisition of a domicile of choice.
There certainly appears to be no zuthority for such sn attitude. In short, to the
question poaed by a leading American conflicts wrlteriz 'does domicil bear & eingle

mesning?!, the answer for South African law is Yes.

The possibility remeins of a propositus's being domiciled for purpose A (say

divorce jurisdiction} in country ¥ and for pdrpose B”(say succession to movables on
intestacy) in country Y. Surely it is not one which we should shun. ;

Splitting or consolidation of ddmiciliary areas by a foreign land, however,
may hzve internationsl repercussions, znd cause grievous dilemmas. If H, hitherto
domiciled from birth in Cape Town, emigrates 1o Australia and acquires a domicile
there but not in any State therein, will his wife still be able to sue him for divorce
in the Cape Provincial Division on the ground that he remains domiciled in the Czpe?
(It is assumed that unless H has acquired a domicile elsewhere he will retain his Cape
domicile, despite his having left that country animo non revertendi.) ihls was the

issue that arose, with Rhodesia substituted for the Cape,in Smith v Smlih.__ﬁoldln

gave no definite answer, as the Australian legislation and its 1nterpret¢tlon had not;
beer wroved. He stressed, however, that foreign legislation could not change our
common~law rules of domicile, As will be shown, it is perfectly true that the connecting
factor of domicile for the ascertainment of 'international jurisdiction' must be

caaracterized by South African law as the lex fori. But no change in the definition
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of domicile is effected by the fustralian statute. The answer must lie in the

nature eof a 'country' and that must depend on the legal rules of the foreign system

54)

Therefore, it is believed, the Rhodesian court did not have jurisdiction

55)

involved.
gua court of the domicile,
There is no South Africam suthority on the effect on domicile of a change of _
borders of a State or its absorption in amnother State or its combination with another
State or other States to form a new State. It would appear in principle that the
domicile, including the domicile of origin, changes accordingly.56)
It is necessary only to establish that the propositus has h%s permanent home

within the particular country or srea, not at any particular place therein. If it is

established that he resides in Natal with the animus menendi, there is no neced to go
further end fix his domicile in Durban.57)He may, far instance, he fickle and alter his
affectiens from time to time amonpg the resorts along the Natal coast. Naturally, in
the vast majority of instances the evidence does estoblish the acquisition of a
permanent home in a particular town or gpot and such evidence is of value; for it will
strenéthen the ¢ontention that he has settled in the country or srea in which it is
gituate. This reasoning may be tzken a stage further. The wronos;tus need not have

a 'home', a dwelling house or establishment of his own in the country or area in
question. Ue may live in an hotel or 1odgings§8£ boat, a motor—~drawn carzvan or other
vehicle, a tent or even a cave?g)ﬂe may conceivably do his daily werk in another
country or aregogr on the high seas as a mariner or in naval serviCE.GL)T?ue, the
maintenance of an establishment of his own may be of evidentiary value, for it normally
strengthens the submission that the propositus did aqquire a domicile, as it.shows

the planting of deep roots; but the age, state of-health and maritel status of the

: ; 62
propositus may be such that it could not be expected of kim or her. )

[run onl

%/

Domicile is determined pﬁ South Africen lew.
—~> 1like other connectling faétors in the conflict of laws, domicile is assigned a
meaning by the lex fo;i. Whether or no it exists in a particular country or area will
be determined by Southmkffic;; law?3>This rule applies not only to the sclection stage

. 64), . :
in choice of law, where the lex domicilij may have tc be ascertained -~ if zccording to

South African law the de cuiqs was domiciled in France, to allow French law to say he
was not would be to abandon our rules of choice of law; but also (obviously) to the

issue whether a South African court has jurisdiction ratione domicilii and whether

a foreign court has 'internationa) competency' on this basis, thus making its judgment
deserving of recognition and, if needs be, enforcement in South fifrica.

That the lex fori characterizes the comnecting faclor of domicile in all contexts
appears to be the simple answer to a problem that some writers have found vexed: that

of cepacity to acguire a domicile. Say a South fAfrican wife lives apart from her
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hugband in New York, by the law of which she can acquire a separate domicile. It

hag béen argued by Gravesogﬁghat there are six pessible testing laws of her capacity.
He once favoured the law of the existing ('01d') domicile, so if the facts were
reversed, and it was a Mew York wife who wae living in South Africa, she would be

held to have capacity to acquire a South African domicile. But this is manifestly
unaccentable, for it denies the nature of domicile as a connecting factor.7) o more
convincing is the statement of the Bigh Court of Australigathat capacily to acquire

a domicile is governed by the law of the alleged new domicile. Gravesogﬁﬁgw bclieves
that there may be different choice-of-law rules applicable to different issues, such as
the capacity to acquire a domicile of a married woman, a minor and an insane person,

But it is submitted that the alleged problem is really a mirage - if the jssue of
capacity is considered to arise at all, it is governed by the lex fori, §outh African
law. Quite another question is whether the propositus is a married womaJ(§} is a
legitimate or illegitimate child: here the forum deférmiAg;mher or his status by its
appropriate choice-of-law rules and then applies the lex fori to degide on the demicile

of a person of that status.

Fvervone has at all times a domicile that will. oierate in respsct of choice of

law and {save jossibly in exceytional circumstences) in res-ect of domestic jurisdiction,

Theyreservation in this suggested rule caters for the pessibility raised in the
72

discuscion of Smith v Smith. Even then, this propodsition may well express only lex

73 : i
ferenda, not lex lata. There is some authority, as has been seen, in the Corpus Juris
that a persen can be without a domicile, such as one in itinere who has quii his
. < e . - . : 75 S
previeus domicilium and intends fixing it elsewhere. )

The question arises in two contexts in the Romazn-Dutch institutional works. fihe

first relates to the vagabundus, unknown to the Cogpuleuriszsaho makes hig first
appearance in the writings ef the post-glossators - the comuentators - of the lMiddle

Ages. He is one who has no certain domicile. The closest description of this nomad,
coq s 8
tramp, Jjolly swagmen or 'VWeary Willie! appears to be that of Boey:7 )
'Vagabunden, is een onduitsch woord, dat cen dolende en zwervende
beteekent; men verstaal 'er door de luye leediggangers, die zonder
bercep of handwerl omzwerven, en agter 't Land loopen, zonder vast
demicilium of verblyf,,..' '

79 .
Of him 1little san be found in the Roman-Dutch texts. Rodenburg;éays that a wife
does not follow.the demicile of her husband who is a Vggabundus. There is an opinioxn

in the Vervolg op de Hollandsche Consultatieﬁxzh te which our courts could pin a

formative jurisdiction. It states that a vagabundus keeps;his last domicile.

81) .
Our case law is ncutral. 1In his winority judgment in Hason v Mason é%ippard J

concluded 'with much doubt and hesitation' that the husband in the case wos a vaga-

bundus. The poswsibility of there being such a creature was not rejected in Ex parte
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poso82) 83) .. 84) . s
halser,zgx narte Sandbery: 6r Ex parte Gordon,abut in none of these decisions was a

definite pronouncement made as in each instance it wus held that in any event the
husband did not fit the description. If the vagabundus ever does make an azppearance,

the vassage in the Vervole on dc Hollandsche Consultatien could dispose of any

problem concerning his domicile.
The second problem is councerned witk other persons who have abandoned their
domiciles, such as the classical Roman law example of one en route to his new

85
country of settlement. That very illustration is given in the Hollandsche Consultqtiep_

86
and he is left domicileless. Merula glso halds that a person can be without a
domicile. J Voet by implication concurs, as he alludes to the Roman-law rule without
- 08) -
suggesting that the position in his time was different. - It has been pointed ocut, goo,

that Groenewegen in his Tractatus de leribus abrogatis et inusitatis in Hollandia

does not list this ag one of RKoman law rules no longer in operation. There iz an

intercstifig passsge in the Responsa juris electoralia of the celebrated seventeenth -

. 89, ; ca s
century German jurist Benedict Carpzovius gn which it is stated that one who abandons

his domicile of origin snimo et facto without acquiring a domicile of choice is »y a

fiction deemed to retain his domicile of crigin. This view, however, does not appear

98)

to have been tazken by the Poman-Butch writers,

Ad ius constituendum, however, an intolerasble situation will arise if a person

in modern Sounth African law could be found to be without a domicile. The lex domicilii

ie the operalive law in a number of situalions, such as succession to movables on
intestacy, capacity generally, several circumstances in the law of wills and the
matrimenisl proprietary regime in the absence of an antenuptial contract. It might
just be feasible for a legal order to allow s person to be without a domicile for
jurisdictional purposes, for normally &at leasl there .would be some alternative ground
of cogpetency - thgugh the situation of a man seeking a divorce will be impossible. .
It camnmot be, however, that this prospect be allowed to present itself with choice of
law. Yor as Beale puts it:91

tMany legal relations are based on domicil, and many legal cbligations

rest ugon it.... A domicil for everyone is therefore part of the legal
scheme., Whether, therefore, one actualliy has a home or not, it is
essential to the legal order that he should have a domicil; ne one can

be without a domicil. Even a gynsy, a tramp or an cutcast, has a domicil,
however homeless and vagrant he may be in fact.'

A legal system that espouses the domiciliary law as the personal law cannot
2 S
permit a lacune of thie character.9 )There rust be some rule that fulfils a gap~{illing
funclien. (uwr. lew must in this regard, be like English law,0f which a German jurist
has said; 'Ho man without a shadow and no Englishman without a domicile.' fnd in rezl
life there can be no Feter Pan who can divest himself of his snadow. The Vervolﬁ

mentioned one residuary rule relating to the vagabundus and Carpzovius another relating
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- 10 -

to the continuaznce of the domicile of origin, and it will be argued that this solution
should beIUniversally.applied as advocated by éavigny95>the continuance of the last
domicile whether it was of origin, choice or dependence (the latter with reservations
to be deallt with later), that has been abandoned, until it is replaced by a domicile
of choice or dependence,

flo person can simultaneously have more than one onerative dordcile for the same

93) =
purpose. S frun on| >
—-— VWere it not necessary to cover the exceptional situation considered in the

discussion of Smith v Smith, %&:15 believed that the last four words could be elimin~

ated {from this suggested rule; though it must be conceded that on the authorities the

proposition might then only state jus constituendum, not jus constitutum.

In the Koman law the doubts of early jurists were eventually dispelled and it
wag accepted that a person could have more than one domicile if, to use the word@ of
Bar?7)he indifferently selected several places as centres of his activity'. Bt has
been c6ntended; however, that only one domicile was possible for one purpose.

The Roman rule was accepted by the koman~Dutch writers}oogome of them, none the
less, were aware of the problems of choice of law and jurisdiction that eould ensue,.
Choice of law would be irsoluble without a hubsld*ary rule operating winere two or tore

101
concurrent domiciliary lawe obtain., Van der Keessel simply Jettisons the lex domlcllll

for testing capacity to centract in this event applylng the lex 1001 contraofuv. In

a case of intestate succession to movahles, J Voe% ¢éntends that each WOVuble 15
governed by the law of the place where it is found according to the design of the
deceased or is-regarded as being at one domicile or another. If the deceased's design
is not clear, it.would_be governed by the law of the area of domicile in which he was
1iving with his faimily at his death. But what if there were none?

' The internal jurisdictional problem is not so acute, for, save for the remote
pessibility of internaticnal recognition of the judgment being denied, it does not
matter much if two or more Scuth African courts have cencurrent Jurlsdlctioé.a)Yet
even here some of the 0id writers are troubled. True, Fabe%oggd werula}%%%'that the
propositus with two domlCllCm can be sued in either. The domicile of origin is plumped
for by Schomsker. 6?ese1 looks to the place where the propositus has seitled the major
part of his property and in which he is accustomed to resort more frequently and for

longer periods -~ a solution that strikes so sharply at the notion of animus manendi

as to moke suspect the practicability of a dual domicile. Others say hLe must oe sued

where he and his fawmily reside at the time. L) _
Presumably the same attitude would have been taken to domicile as a test of

international. conmpetency had the old writers considered the matter, for there is no

reazeon in principle for any difference in approach.
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On two occasions obiter dicta have fallen from the lips of South African)
' 109
judges, opposed to the possibility of the existence of more than one domicile. Hub

; 11
recently in Filon v FEilon gge Appellate Division refused to commit itself. Not much

significance need te attuched to this avoidance of a pronouncement, for the facte did

not call for one.

A solution has been propounded by a South African writerll}gllowing that of
J VOet.lla%vokei in aid are eight South American civil codeélg nitting multiple
demiciles, where freguently a provision is to be found similar to that of Voet'!s; that
in a matter having a specizl connection with one of. the domiciles it alone operates.
However, closer examination revezle that at least in the bulk of these countries ihe

114
concept of animus maunendi. is less stringent then in our law; and the persuasive force

of their statutory provisions must be &light indeed. The rule proposed is that multiple
domiciles are possible in South African law, that domicile then being selected in a
particular instance ir which the event or transaction occurred or in «ll the circum-
stances must be taken as having occurred. If, for instance, a father hzd two domiciles
at the time of the birth of kis legitimate child,-the‘domiCile of origin of the child
is where the Tather was or must be regarded as having eeen at his birth. To determine
which of the domiciliary laws of a deceased applies te the distribution of his movables
on intestacy, recourse must be had to the place of domicile where he died or must be
regarded as having died. .

The proposed rule receives slender support among the instituticnal writers and
depends ultimately on a fiction. Say the father was present at the b{rth dffhis‘chiii,
or the deceased died, in a foreign country on a holiday viesit. Van der:Keésséllti%ew

in his cards in a-case of contracting in none of the places where the de cuius was

domieiled., -

Even if the possibility of a multitude of domiciles be conceded in deference
to the old writers, heart can be taken from the realization that it is a very remote
possibility in the light of our notion of animus manendi. In every instance of an
indifferent selection of séveral places as centres of the activity of the propositus,

it will be found that he has not lost his previous domicile as the animus neon revertendi

is iissing, and he has net acquired a domicile of choice elsewhere, for he has not the

requisite animus manendi - ‘'a fixed and deliberate intention to abanden his previous

116
dormicile, end to settle permanenily in the country of choice'. )
I1 THE DOMICILE OF ORIGIN
(a) General nrincirles. In understandable exasperation, Shippard J once

described the expression ' domiciljum oriminis'! as a 'barbarous phrase ... which con-

e 17)

l .
fuses place of domicil . with place of birth'. ' ‘But though'{e]ccording to Roman usage,

this collocation of words is contradictory, as these expressions indicated two different,
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118)
independent grounds of subjectien'!, in modern usage 'domicile or origin' has acquired

a precise, technical meaning., It is the domicile of dependence that 1is assigned a
person at the time he is born.llg)'

Mere fortultous birth in a country or on a journey does not establish a domicile
of origin in the place of birth}zogh the other hand, as will appear, a person may have

a domicile of origin in a country where he has never been, The domicile of origin that a

Y
/

child is assigned when bYorn is his father®s domicile at the time if he was legitimate
and his mother’s if he was illegitimatézg% legitimate posthumous}23 hree minor
special cases are those of a pest-divorce legitimate child: hls domicile of origin
will be that of his father at birth unless the court awards in advance the (solea)
guardians‘ﬂiézér): (it is submitted) the (sole) custody of the child, when born, to his
mother or to a third person - here, it is believed 35the domicile of origin will be
that of his mother or the third person at his birth; of a posthumous or illegitimate
child whose mother dies before his birth: his domicile of origin is the ldst domicile
of his mother; and of a posthumous or fllegitimate child of whem the guardianship (or,
it is submitted, tutorship) has been awarded by the court before his birth to a person
other than his mother: here it is difficult to think of any answer ether than that the
domicile of origin is the guardiamn's (tutor‘'s) domicile at the birth ef the chlld.lgﬁ)
Further problems are raised by the lepitimated or adopted child and the foundling.
The view has been pul fcrwaggqehaf the'legitimate& child's domicile of origin should be
assigned retrospéctively to that of his falherts domicile at the time of the child's
birth if the act of legitimation is retrospective to then, as,it seems clear, with

12 : 12
legitimatio per subsenuens matrimonium in 50u*h African law. 8%}Hh appears sound, %)

But the reasoning should not be zpplied, as it has been contendeé' to a child borm of
a putatlve marriage, simply because, so it appears . the court's pronouncement of
legitimacy is declaratory and not constitutive of the status of the child. Very likely
the mother is the natural guardian of the child ° from its birthl,na)nd if this is so,
it would be a strange thing to assign the father's domicile at the birth ot the child
as his domicile of origin.

It would be mosi convenient if the domicile of origin of an adopted chkild were
to be that of his adoptive parent or parents at the time of adoption, which is specifically
provided for by legislation in three Australian Statosﬁjiéd for that domicile to be
deemed to have existed from the child's birth until his adoption. ¥or while somectimes
it is clear what the domicile of origin of a child was immediately prior to his
adoption - thus,for instance, where an orphan is zdopted by a relative - in meny instances
the child adopted is an illegitimate babe in arms, of whose parentage the adoptive
parents are unaware and of which evidence may bte available only with great difficulty,
if at all. But the Children's Actlﬁzgxains noexpressprovisionijlthiscaéeand on a
proper construction will be seen tc make the adoption order constitutive and non-

relrospective in effect., It must follow that the adopted child follows as domicile
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of dependence the dowmicile of his adoptive parents from the time of adoption.

Up to then he retains all his previous domiciles, and consequently his domicile of

34)

S 1 . . ‘s . : .
origin is unchanged.” 'This may result in difficulties of proof, but, as will be seen,
in case of need to ascertain a domicile the court will pgrasp virtually at anything

as a tzbula in naufracio; and if pushed to the point will szy that his domicile of
- 135)

origin is hjs.first known domicile.
Fo ’r Allworth%zﬂ;s awakened 1n South Africa to find a new~born infant in his
bed and been concerned with his domicile; no child hac been found by the porter of
the Nazareth Housein a pram cutside the front door on his opening the building in the
morning, and subsequettly posed domiciliary problems for the courts. But the possibility
exists. It is generally accepted that a foundling has his demicile of origin in the
country in which he is foundlggz so too a child, not strictly a foundling because he
is not abandoned, but whose parcentage is veiled in.mystéry}38%here may, however, be
evidence to the contrary effcctgforinstance,wherc.asmallchildbabblingi11Swedish is dis-
‘covered as a stowaway on a ship that has just put in to a South African port from Stockholm.
One thing may be said with confidence of the domicile ef origin, that it comtinues

. 139) - . . . . . .
until it is abandoned animo et factc, g guality it shares with the domicile of choicee.

The mystery is.whether in our law, as in English law, it is always latent, ready to
fill a void where the de cujus has l?st.his previous domicile and not replaced it with
a domicile of choice or dependence. ' '

It has been see&?oghe fagahundus excepted, that the probable Roman-Duteh rule was
that he who abandoned his domicile was‘léft domicileless, andthis apparently applied as
much to abendonment of the domicile of]origi%aég ebandonment of the domicile: of choice.
The domicile of origin had no gap-filling function and the concept was of value primar-
ily in fixing the first domicile and possibly secondarily (end very much so), in all
probability being more difficult to discard in the eyes of the court.

It was submitted in the first section of.this article that the rotion of a person
without a domicile is not to be endured and that our courts should boldly go fer a
universal rule of the continuance of the last domicile, be it of crigin, choice or
dependence, that has been abandoned, until it is replaced by a domicile of cheice or
dependence - the Roman-Dutch position, apparently, with that odd creature, the vaga-
bundue, But that is mot what our trial courts have done hitherto: they have adopted
the Lnglish law rule of the revival of the domicile of origin. (The Appellate Division
has not as yet proncunced on the matter.) The upshot is the emergence of two associated
principles of the domicile of origin, the second of which, it is submitted, is unwarrant-

ed: (a) it persists, even though abandoned amimo_et facto, until replaced by either &

domicile of cheice or a domicile of dependence%AgEE) it rebives on the loss of a

domicile of choice or dependence without the simuitsneocus acquisition of a new domicile
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of choice or dependence°143)

Whence does the Lnglish rule of the revival of {he domicile ef origin derive?
In 1820 3ir John Leach V-CE“gaéing himself on civilien writers, found against the
rule, holding that there is no difference in principle between a domicile of origin
&nd one of choice in respect of loss or reacquisition, and that any abandoned domicile
continues until replaced by a newly acguired one, 'unless the parly die Jn itinere
toward anm intended dowmicil', Burggegiiston;f%mwever, who shortly thercafter wrote
their lezding works on the conflict of laws, and the latter of whom had a marked
influencé on English judgeé?iibscribed to the two principles set out =bove. Th%éB)
House ot Lords settled the matter on these lines in the great case of Udny v Udny,
electing in favour of the revival of the domicile of origin. &lthough it %iﬁﬁa
Scettish appeal, it has never deen deubtedthat it holds goods for English law. Lord
Hatherley LC reasoned thus}SQ%s 8 domicile of chcice can be acquired so it must be able
to be abandoned 'and though a man cannot, for ciwvil reascng, be left without a domicil,
no such difficulty arises if it be simply held that the original domicil revives’. To
Lord Westbury ‘'as the domicil of origin is the creature of law, and independent of the
will of the party, il would be inconsistent with the principles on which it is by law
createa and ascribed, to suppose that it is capable of being by the were act of the
party entircly obliterated and extinguished., t revives and exists whenever thiere is
no other domicilesess’ lsl'hus, so Lord Chelmsford put it, it 'always remeins, as it
were, in reserve...‘}Ez)

In the United States it was generally accepted that a domicile persisis until
superseded by a new domicile}' This, it was argued, was more appropriate lto a land
in which there was continual meovement from one constitutive State to another. It has been
seen that the Roman~Dutchwriters were prepared to leave a person without a demicile.
Only with a vagabundus is there_aﬁy authority for the continuance of the last dowicile,
and one has to turn Lo the German jurist Carpzovius for a mention of the continuence
of an abandoned domicile of origin. Of the oivilians orly Savignjiggn be found to
express a preference for the generzl rule accepteq in Amerioa, the continuance of the
last domicile. ‘'hen the matter ﬁi?ally cane up for crisp decision bLefore a South

African court in Zx prerte Donelly it was felt that, it being necessary that a person

always have a domicile, an election had to be made between the English and American
principles. It has been argued, howevegf“ihat both are equally arbitrary and that
any gap snculd be filled with the present residence or if there be none the last-known
residence}57)Apparently - though this is not clearly stated - the choice-of~law rule

invoking the lex domicilii is to be so supplanteds. But for this there is no warrant.

Furthermore, the application of the law of the last-known residence is also arbitrary.
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True, in the avsence of any other evidence the court will in appropriate circumstances
Tind the de cujus to have been domiciled there, but this is a vis aller of evidentiary
BTN It is very unlikely that this proposal to invcke the present rezidence will
meel with judicial acceptznce and it will be assumed that our judges will find them-—
selves compelled to follow cither the path of the Americans er that of the Rritons.
The problem before Mason J in Donelly had not had fto be squarely faced before,

158
but tinere were & number of cbiter dicta in favour of the doctrine of Ipnglish law, which

Mason J, in an interesting piece of judicial law-meking, adopted as vart of our legsl
systen. The learned judge, while sensivle of the ‘razny arguments of ccrvenience in

faveur of the persistence oif the domicile of choice, especially in countries like the

United States and the Union', concluded that they could not ‘prevail against the

objections to adopting on a guestion of internationsl law [sic] an intercvretation
differing from the rest of- the Empire'.ng)

filhere there are definite legal decisions or particular statutes

dealing with the subject, these naturally bind the loeal tribunel,

but where guch definite compulsion is absent, it is most important

that these questions should as far as pessible be dealt with on

principles which asre generally accepted amongst civilized nations.

e difficulties of any other course may well be illustirated by the
present csse. I in South Africa the ruvle he adopted that the domicile

of choice persists notwithstanding abandonment, whilst a different rule
prevails din other countries, our courts would attribute to the plaintiff's
husband one donicile, and other courts would aliribute to him ancther
domicile. 'The result would be that a diverce pronounced in this case
would be regmsrded as invalid in Engloncd, and the wife marrying again ik
England might e cenvicted of bigacy.

'Or if the succession to the husband's vroperty were being decided,

his movable property would be distributed and be lisble to taxation

in different ways in accordance with the accident of situation.!' 160)

These sentiments are understandable in the context of the time and place. But;
despite our continued close economic lirks with Prifain and the considerable immigration
from that country, they éeem,quaint today now that the Republic iz out of the Common~
weslth. 1T the American doctrine is more convenient, as Mason J thought, and if in
general it produces less arbitrery and more equitable and socially justifiable results,
which it will be argued is the case, the time has come to give Donellz_its quietus.
Fortunately the rule it expcunds has not been pronounced on by the .Appe_il-étc-e Division
‘or becn applied in any other reported case}ﬁégough admittedly it may have been invoked
in many unreported suits.

The English rule has been the subject of comsiderable criticiséeégcause it so
frequently leads to eccentric consequences - a domicile in a cduntry the links with
which may have become supcrannuated or are slight,and which may never have been seen.

Law

' by the Private Internationsl/Committee of England,

It was found to be ' undesirable
which proposed the rule '4 domicile, whether of origin or of choice, shzll continue
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until another domicile is vauirad‘,lziﬁch was token over into the wbertive
Domicile Bills of 1958 (s 7) and 1959 (s 2) in the form ‘A person's domicile in eany
country continues until he acquires a domicile in another country {but no longer)'.

The rule of Fnglish law wes formulated on the premiss, sometimes expreased bul
nostly tacit, that the average man has an abiding relationship with his dewdlcile.
I{ en abandoned domicile of choice is held to continue until replaced by the acquisiticn
of a new domicile of choice, szys Lerd Hatherley LC in Udny, 164)

‘one is driven to the absurdity of asserting = person to be domiciled

in a country which he hazs reselutely forsaken znd cast off, simply
because he moy (perhaps for years) be deliberating before he settles
himself elsewhere. Why should not the domicil of origin cast on him

by no choice of kis own, and changed for a time, be the state to which
he naturally falls back when his first choice hzs been abandoned animo
et Tacto, znd whilst he is deliberating before he maekes a second choice.'

The enswer to the query is that the domicile of origin might long before have
been forsaken; indeed,being acquired without any volition on the part of the prenositus,
it could be z ceuntry with which at no time did he have any tie at all. Assume A had
been born in Natal, hkie father's domicile at the time heing in Scotland, and that a year
later his father became doriciled in Natal. If sixty years after A leaves Nabal with
the intentién'of seeking scme new place in which to settle in his yeurs of retirement,
according to the law of ¥rgland his Scottish domicile of origin revives and its law
becomes his persgonal law, though he may never have visited the country:. If he wishes
to obtain & divorce, he must resort to the courts there; if he dies intestale, his
novable estate is distributed according to its legal rules, of which he is profcurndly
and happily ignorant}bah this far from outré illustration the proypositus may have
guit the country of his domicile of choice, but his social livks remain infinitely
stronger with it than with the couniry of his domicile of origin. And the law should.
%ﬁ— mointain as far as possible *the rational justification for domicile ... the need
}o ensure conformity by the individual to a social pattern, to the pattern of lsw and
morals of the scciety in which he has made his heme!, L2

" In his nuch-criticized judzment in Hinsns v Atternev-Ceneral Lord Macnaghten

iséued this warniéﬁ:)’...[lln these days, when the tendency of the educated and
leisured clasces is to become cosumopolitan ... you musi look very narrowly into the
nature of the residence suggested zs a domicile of choice before you deprive a man
of his native domicile.!

The result he arrived at was by no means satisfactory. Yet attachment to the
domicile of origin m&y have been brozdly true of mid-Victorian Eritons - or at least
Englishmen - who on landing on foreign shores in search of better opportunities in
life often looked forward to their ultimate return to their native land. There ic a

saying of the French that they do not emigrate - they merely travel. ¥Possibly it héd
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more than a germ of truth when applied to the Englishman of a hund;ed years afoe. )
'Once &n Englishman, always an Englishman.'lG%gt though he and his offspring may for
long have continued to speak of England as 'home', it was an expression that finally
came to be mere habit, possibly unconsciously ingrained because of the drritation it
caused in the breests of those with a lenger South African ancestry. 'It is a well-~

170
known fact', szid Rumpff Ja in his dissenting judgment in Iilon v Eilnn311hai thousands

of first-generation emipgrants from the so-called old countries mzintain femily =nd
cultural relationships with their domicile of origin, having at the same time the inlen~
tion to live indefinitely in their new couniry.!

That many homesick immigrants return whence they came is undeniable, znd very
likely the figuwres are higher today with assisted passages and officially encouraged
immigralion thap at certlain other recent times, say between the iwo World wWars. it
may be that an eminent legal SCh@]jﬂEZﬁ%ﬁt rather far in saying thet *[t}he archaic and
feudal idea that .a man belongs to the land to which his ancestors belonged has long
.lost its meaning in azn age of migratory populations!'. But #asically the condemnation
is sound, and particularly so im the case of a single State in the political sense,
such ass the United States and South Africa, that constitutes several countries or
sreas for choice of law or dewestic jurisdiction, and wvhere State or provincial or
other local loyulties are not strong, ties of life are often with mere then one

territerial area and movement within the land is fraquenﬁ.72)

- An adaptation of the illustration already given will show the heights of unveality
-which the English rule can reach. Let us say that A leaves Natal in order 1o settle

in Rhodesia, where his daughter, his only child, lives with her husband. He decides
before going to Rhodesia, which has accepted him as an immigrant, to go to Mauritius
for a ten-day holiday. On that island he dies., His last domicile according to Erglish
law is im Scotlend, and it is the law of that country that governs the order of intes-
tate succession to his movables, all of wnich are in South Africa or Rhodesia.

Tt is not denied that the American rule can also produce socially untenable

censequences. This could happen, for instance, if the propesitus had lived for weny

vears with the animus menendi in his domicile of origin, then settled in a new countiry,

decided after a few we;ks that he preferred life in the 'old e¢ountry'! and died en reute
there., But such an unfortunate working-out of the American rule weuld appear to be b
less likely than in the case of the English rule. There is, of course, the outlet of
saying that while in general the rule of the continuance of the lastdomicile applics,
it will give way to the revival of the domicile of origin rule if this will produce

a result more in accord with social realities. Thic apparently tzakes the suggestion
of certain American jurists of a variable dowmicile a stage further, for they are
thinking primarily of different juridical contexts, esuch as taxation, divorce and

. .17 .
intestate succession. But there has been an elasticity in American jurisdictions in
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adapting domiciliery rules to différent gituations, as shown Ly their gradual
extension of the circumstances in which a wife has the capacity to acquire her own
dbmicile.l74%n balznce, however; it is felt that the suggestion must be rejected.
Not only will the enunciation of the propcsed rule demand of the courts a law-creating
jurisdiction of & scope they will almost certainly not assume, but it willd result in
a nurber of incstances of uncertainty as to a personts domicile, with their attendant
expenditure on legal advice and possibly litigation. Better certitude here at the
expense of an occasional unfortunate result.

There is also anqther situation in which the eolution of the United States seems
to produce a whimsical result: that of the deportece, exemplified bf Donelly,
or persen leaving with an exit permit}75)As will be seen,it is generally accepted that
on departing from cur shores he loses his domicile of choice in this country, for the

oninus reveriendi cannet be cerried into effect without trsnsgressing the law. But

while it may appear odéd that a depcrtee, until he acouires a new demicile, retains his
lagt domicile of choice, albeit he camsot acquire it animo et facto, it must be
remembered that if the rule of Inglish law is applied the same resull mgy follow, for
his domicile of origin msy have been in that very country. Both riles cun in peculiar
circumstances cvoke strange answeréZGLS with one who would set foot or the ground of

his country of last domicile of choice or of origin at the risk of his liberty or even
life, 1ike the German refugee during the Nazi regime. But such a price will occasionall;
be demanded by a. fiction necessary for the legal order. It can only be hoped that the

courts will take a genercus attitude to the interpretation of the animus msnendi, for

which a plea will be made,because this will reduce the ranks ¢f those sui juris but with
attributed domiciles.

The adoptien of the American rule could help  a South African wife whose husbznd
has a foreign domicile of origin and who has abandcned her without aceuiring a domicile
elcevwhere. At common law she would have to suc him for divorce in the court of his
present denicile. But admittedly her wesition has been progressively improved under
the Matrimonial Causes Jurisdiction Aet 193;Zgnder_which, as has been secen, she is
enabled te bring a divorce action in South Africa if her husband is not comiciled
there and it was her pre-nuptial country of domicile or citizenship; or if her husbangd
has deserted and left the ccuntry, or has been deported; and immedictely before the
desertion or depertation was domiciled there.

The difficuities over the recognition of South African divorce decrees and judg-

ments relating to succession adverted to by Mason J in EX parte Donelly do not secm

50 grave today. TFirst, they would be recognized in the United States if its doclrine
were invoked but rossibly net if the English one were.. Secondly, in the United

Kingdom under recent legislation a South Africsen divorce would be recognized where the
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Aserican rule was applied. Thirdiy, our legislature has boldly ané wisely shown
that it is not prepared to allow the prospect of 'limping warrioges' to deter it
fryom extending diverce jurisﬁiction beyond the court eof the present domicile or
notional domdcile in the interests of justice to wives ~ witness the (eneral Law
Azendrsent Act 1968}73£ich amended@ the Matrimonial Couses Jurisiction Act 193&883
2llow a pleintiff wife to asue for divorce in any divisicn if her pre-muptiazl domicile
or citizenship wss South African. Finally, in many Continental systems, wedded to
the national law governiang status, the Jjudgments would in no cese be recognizod.lgl>
As to the theoretical bbjection of L.or& Hatherley in Udnf?zghat the Aserican
doctrine flies in the face of the principle that a domicile of choice cannot exist
if it is abandoned, the enswer is that it is as question-begging s Goodrich's
objecti§§3go the English doctrine, that it is irrecencilesble with the peinciple that
a domicile once acguired is retained until e new domiclile is secured. The fallacy
lies in the elevuztion to basic principles, with which &ll subsidisry rules nust ceuply,
of prepositions that in reality are not a oriori, but a rosteriori peneralizations
from existing rules of law.
In the result then, a strong case can be made for the continuance of the last
domicile until its replacement by a new ons, rather than the domicile of origin acting
in subsidio. As, however, it is by no means clear in which direction our courts will

ultisately go, in what follows account will have o be taken of both possibilities.

(b) Loss of domicile of orijin. Abandonment of a domicile of origin, through

loss of residence coupled with the animus non revertendi, must be proved on a balance

of probabilities. ~The old anthorities spesk of a presumption in favour of its
existenceissgouth 4fricsn case lsw holds that the burden of proof is on him who zlleges
otherwise and that in case of doubt the domicile of origin will be taken to continue}66)
Such statements perhaps should not be- given much weight because it is also said of a.
domicile of choice that he who elleges a change from the previcus domicile must prove
it and that the domicile of choice is presumed to continue in the absence of proof of
such change, which will not lightly be concluded% ¥et the impression remains con an
analysis of the South African decisions that there has been some infection of the
iwmpossibly rigerous and untenable approach taken by the English and Scottish courts,
referred to by the English Private International&%%mmittee as 'serious defects ...

hard to defend'} 8 There, so it will be shown, in practice the domicile of origin has
proved remarkably tenacious, - ' its character more enduring, its hold stronger, and
less easily sheken off'. A leading English writer has concluded that falmost over-
whelming evidence is reguired! to shed the domicile of origiégggd that there is an
‘abnormal reluctance of the courts ... to find an intention in favour of its abandon~

ment'.lgl)
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; 192
*{Tlhe court', said Innes CJ in Webber v webhsr,)'muﬁt in cach case we satisfied

that the person for whow a domicile of choice is being claimed, deliberately decided

to give u:n his home in the old countxg ﬁnd to malke his permanent home in the new.!

In the common run of cases, as appears from this gquotaticn, the decision whethor a
domicile of origin hes been lost is bound up with the associated guestion whether =
new cemicile of choice hms been acquired.  To decide whether there is an abscnce of

anlwuu revertendl it 15 insufficient to look at a vague intention to return in

SEPPRSS, —

zestracto; 1t must be tested agalnst the strength of the roots in the new country.

The norm is that

*{t)ne choice of a new demicile ... involves the abandonmént of “the
0ld one; and the prominence given fo this aspect of the matter by
the courts has resulted In a demand for strict precof of an intention
to give.up the old home and to acquire the new'. 193)

194
The dbandonmenL of the domicile of origin meuns departure anlmo ron revcrtcndz. )

Of course, the two requirements may not come into existence simultoncons 1y but until

they co-exist abandonment does not take place. Animo non rovartendl lS hOt the same

thing as sine animo manendi. One does not ask afresh, H 3% the dep rted nrovositus

the aninmus maucndl in the old country?,with all the difficulty of proof that involves.

T e T r——t

195) )
The touchstone is the positive resolve not to return in order to remain,subject {o the

el 196)
possibility of a change of wmind on the Ctntlngency of an unforeseen event. a

sense, it is the obverse of the test of the zccuisition of on animus manendi.  The

matter will be adverted to again in the treatment of the loss of a domicile of choice.

‘Exceptionally it is clear that the propositus has quit his domicile of origin
and the only problem is whether he hss acouired a domicile of choice elsewhere. This

is what happened in Ley v Ley's Executors}%;?importaht decision, particularly on the

acquisition ol a domicile of choice, the facts of which may conveniently be stated at

thie stage:

-

Fngland was Ley's country of domicile of origin. There he was born
in 21880. As early &zs the age of 14, when he comsenced his apprenticeship
as a stone-mason, he formulated the intention of emigrating to South
Afriea, where wages for such an artissn were much higher. In 1895 Le
finished his apprenticeship and shortly thereafter beccme engaged to Lls
future wife. He sailed unmarried for Czpe Town in 1803. Tor over thre
years he worked in southern Africa, mostly in Cape Town, at other times
in the Crange River Coleny. e informed I[riends that he intended to
stay in southern Africas In 1905 Ley caught a ship to England in order

to parry his fianceé. ‘Almost dmmedietely on disembarking he boeked a
single return passage to Ceape Town. The couple were married in ingland,
where they spent their honeymoon end Ley practically his last penny. Leter
in 1905 Legy left for Cape Town without his wife, because he could not afferd
her fare, and also beczuse he could meve more easily alome around the
country from one job te another. The arrangement was that he would send
for his wife as soon as he could afford her fere. The hapless Mrs Ley had
to wait until 191035 and By 1909 Ley had settled in Preteria. Where he had
worked between his return to the Cape late in 1605 and 19C9 was nol clear
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One witness did state Lhat he had seen Ley frequently in Cape Town
during 1905-6.

The criticald- issue was Ley's domdcile at. the time of his marriazge, @o

that the matrimonial proprietary régime ceuld be estsblished.
On the score of the relinquishment ol the English domicile of origin, Centlivres
198)
CJ, delivering the judgment of the court, said:
t,..[I]t is clear cn all the evidence that at no time after leaving
Englend for South ifrica in January 1903 did Ley contemplate returning
to Englend for the purpose of remaining there. YWhen he left England in
1803 be intended to abendon his Fuglish domicile irreveczbly and to settle
in South Africa and the only question is whether he in fact acquired a
domicile of choice in the Cape Celony.!
4 similar decision should have been but was not reached on the facts of znether
earlier %%ading case on domicile, especially the domicile of choice, Jehnson v
19
Johnson, where again the crucial question was the ascertainment of the domicile of
the provositus at the time of his marriage in order to settle the lazw governing its
proprietary consequences:

In 1879, =2t the age of 12, Johnson ran away from Sweden, his native
country of domicile, ané became a cabin-boy on a ship. For short periods
at the eges of 13 and 16 he visited his home in Sweden. From the age of
16 to 21 he first worked in a coal mine in Scotland and thereafter became
a saillor once more, visiting the United States for the first time at the
age of 19. When 21 yeezrs of age he went to Sweden to qualify fer his
master's and captain's certificates, which he gained two years laler. EHe
then obtainecd employment in the State of Mew Jersey, in the United States,
where he took up residence in a flat. A year later he wrole to the future
Mrs Johnson asking her to come to America with a view to eventuval malrimeny.
She arrived in Noveiber 1891,  The couple married in the State of New
York in June 18%2. In January that year Jobnson had made a declarailion
to become a naturalized citizen of the United Stutes. Cowme six weeks
after his marriage Jolhnson met with an accident, lost his job in New Jersey
and left that Stzte, never to return to it. At the time ef his marriage
he 'would have gone anywhere in America to improve his prospects'. 200)

While Stratford JA, the sole dissentient member of the court, had little difficulty
in concluding that Johnson had proved that he hed lost his Swedish domicile of origjfgol)
end censidered that the only real problem was whether he had acquired @ domicile of
choice in ¥ew Jerscy at the time of the marriage, %%e majority decided that he hazd not
established that his domicilelof origin was not still operative. Their reasoning

cen hardly be considered satisfactory. De Villiers Cd,it is true, expressed difficulty
in believing that at the mggsff merriage Johnson 'had made up his mind to make his
permanent home in America'. The evidence and his letters showed he had always been

and s5till wes attached to Sweden'.2042fhe learned judge then asked:zo ‘Do these facts
clearly prove that he had decided to remain permanently in Jersey City? The case would
have been much stronger if it had been possible for him, which it was not, to obtain a

dowmicile in the United States of America.' This fatally weskens the previous cenclusicn

of the retention of mental links with Sweden, For the fact that the establishment of
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a domdicile in the United States as a whole would not have Been cnough to fix the

area of domicile to settle the law governing the natrimonisl proprietary regime can
hardly affect the resolution of the-question of the abandonment of the Swedish

06)

. , 2
domicile.  That seewis clearly to have been established on & balznce of probsbilities

and the court should then have had to pul its mind to {he issue considered vital by

207
Stratford JA. )

The Jatest Appellate Division decision, ¥Eilon v ¥Eillon, was really coucerned with

en zlleged abandonment of a domicile of choice in Israel, but it was of a type that

has been called a 'well-settled domicile of choice' and there a similar reluctance te
find abendonment is shown. ®n the facts, which do net lend themselves kindly to

simple statement, the majority three judges of appeal could not find 'proved that the
de cuiu& had at’ the relevant time a fixed ond deliberate intention te abandon his
previcus ‘domicile! ?Ofgere are; however, two striking statements in the dissenting
Jjudgmants that express what.is believed to be the correct view. Rumpff J& saidzéﬁgt
there was no necd for 'a desire to turn one's back on the country of origin or to sever
all connections with that country or a desire naver to return there',., And ¥Willilamson
JAzéjgd that '‘the inguiry does not involve ... a serupulous and solicitcus investigation
as to whether perhaps in the future ke mlgnt not in certain circumstances decide to
rexove hig permanent home to Israel'.

Cn the associated matter of the meaning of animus manendi WYilliamson JA

considered that 'it has become desirable to check the course which our courts have
been taking in regard to the development of this tepic. Are we to continue te take
the course plotted, for instence, by the House of Lords in the cese of Yinans v

Attornev-Ceneral [1904] AC 267 S 0.2t Tqually the question cen be posed in relation

to loss of the domicile of origin - the animus non revertendi.

--An eiamination-of Winans *hat has had ‘so baneful an effect in this country also

on the judicial iormulatlon of enimus manendl, is now called for.
J;he completion of his education
Born in 1823 in the United States, Wlnanv was iln business there

centinueusly to 1850. After that he epparently never sgzs the country:
again. For the following nine years he was resident -in Russia, emplayed
by the Government there to eguip railways and mske gunooats in antici-
pation of the Crimean War sgainst Fngland. There he married a Britieh
subject. On his doctor's azdvice in 1860 he began to winter in Bngland

for his health's sake., For the next decade he spent four months of the
winter in Hrighton, where he had hired two houses that he joined structur-
ally, and the rest of the year in Russia. From 1870 to 1883 he spent

over half the year in England or Scotland and the balance in Russia znd
Germany, Krom 1883 tno 1893 his year wes divided between England, Scollend
and Germzny. The lest four years of his life he lived entirely in ¥npgland.

The manner of his residemnce for the last 37 years of his life pointed strongly
to the acquisition of a domicile of choice in England. There was no hesitation cn the

212) -
part of five judges in the lower courts in arriving at this conclusion. Nor was
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Lord Lindley, the dissenting law lord, in any douwt. 'Where was Mr Winans' honme -
his settled permanentlhome? Ye had one and only one, and that one was in this
country; and long before he died I am satisfied that he had given up all serious
idea of returning to his native country. He was an Anerican citizen permenenlly
settled in this country.! 213)

Lord Mecnaghten was not so satisfied. Aflter warning himself, as we have seen,
of the need tc look closely at the nature of residence in these cosmopolitan days,
ke found no direct evidence of Winans's intention. Thus he felt compelled to a carefu)d
dissection of Winans's mode of life, hLis projects and his hopes. In the lapidary
style for which he is justly famed, Lord HMacnaghten found that the deceased had had
three aims. The first was the care of his health. 'He nursed and tended it with
wonderful devotion. He took his tempersture severol times a day. He hod regular tines
for izking his temperature and regular times for leking his various walers snd medi-
cines"zlanié,of course, did not signify. The secand wag the construction of spindle-
shaped boats, called 'cigar-ships', which would not pitch or roll, would restore to
the United States the world's cerrylng trade znd insure her against loss in a naval
.enéagcment with EBritein, On this project very large sums were spent right up to his
death. The third was the scquisition of a property in Baltimore for the con-
struction of these ships end in which Winens would dwell as supervisor of the scheme.
That property he secured cnly in the dying days of his life and that was why he had
nolt moved back to the United States. Lord Magnagnten was 'unable to come to the
conclusion that Fr Yinans ever formed a fixed snd settled purﬁose of abandoning his
American domicil and settling finally in lIngland. I think that up to the very last
he had an expectation or hope of returning to America and seeing his grand schemes
inaugurated.'ZI%Lt why did this mon, of wealth beyond the dreams of avarice, never
return to his heloved land of birth? €ince Lord Halsbury in . a typical laconic
speech announced simply thagfhe could not infer Winsns's intention from the evidence,
the Crown had not proved a chenge of domicile of origin, in fact Lord Macnaghten's
views established the law of Pnglend. Winsns's visienary optimism was aliowed to
prevail over the facts of his life, znd the course was finally set for future examina~
tion in great detail, at heavy expense, of every trivial detail'in 2 man's life to 216)
establish his true intentioxn, with all the concomitant uncertainty for legal advisers.
In thc words of Cheshir§}73hich apply equally to loss of a domicile as to its acquisi--
tion, 'onc of the defects of English law is that the evidence adduced in a disputed
case of domicile is cften both voluminous and difficult to assess. This is due to
the over-~scrupulous manner in which the courts attempt to discover a man's exact
intention. The tendency is to investigate his actual state of mind, rather than to

rest content with the natursl inference of his long-continued residence in a given
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country. This, indeed, is to set sall in an unchartered sea,' )

An even horsher recertion has met the unanimous decision of the House of Lords

219
in Ramsgy v Livernool Rovel Infirmary, which fortunately does not appear to have had

an impact om our courts., It is worth snalysis as a warning.

George Bowie, a work-shy Scotsman of 'inert character', was born in
Glzsgow in 1845, his domicile of origin being in Scotland. Up to the
age of 37 he was employed as a commercizl traveller, but work 4id not
appeal to him, and he did not perform it for the rest of the 45 years
of his life. In 1822 he went to Liverpool to live on the bounty of
his brother. O©On the latter's death in 1912 Bowie moved ints his house,
and there he reéided, a sisler staying with him up to 1920, when she
died, uutil his death in 1927.

Thirty~six years continuous existence in FEngland immediately before his demise
was not enough to secure for Powile the loss of his domicile of origin in Scotlang;
not the facts that he hud not set foot in that country for the whole period, had said
on several occesions thal he refused to do so, had declined to attend his mother's _
funeral there znd had arraznged for his own burial in Liverpool. On the peositive side
there was only an oft~repeated statement that he was proud to be a Glaswegien and
that he had left a holograph will, velid in form azccording to Scots law if that wae

the lex ultimi domicilii but not by English law,by which he had bequeathed the bulk of his

sssets to certain infirmaries in Glasgow and which concluded ‘*These infirmery legacies
(to be @namous [sic], sa%?%)alasgow oan) fe But to quote Lloyd-Jones J in the recent

case of Turczak v Turczsk, of another propositus, his 'lachrymose and nostalgic referen-

ces to his nalive couﬁtry (werel ... purely transient'. It dis almost with a sense of
disbelief that one reads in the speech of the Scotitish lord of appeal in ordinary, Lord
Macmillagfl '] doubt if there was ever a case in which the court has been asked to
infer the acquisition of a domicil of choice from such slender evidence of intention
as iy reljed on in this case.!

~ Why was Bowie held not to have lost his Scottish law of domicile? TIn essence
not teceuse he had any real desire to return home - that simply could not be said =~
but negatively, becsuse the reason for his remaining in England was that his source
of supply came from there. Nolive was allowed to distort intention. On the facts,

it was as stirong an illustration of animus non revertendi as could be locked for.

There was nol even a vaguc wish to return. And.a 'fond hope' or, in Story's words,
a'floating intention', as opposed to a 'definite intention' fe go bacii%ought not to
be sufficient to justify retention of the domicile of origin...‘?zib"fond hope’

is meant something that does not square with the facts of a man's life that point to
his acguisition of a domicile of choice in a foreign country. There has been a string
of United Kingdom cases, mostly Irish (is it significant that the Irish emigrated in
such large nuwbers from their inhoseitzble land from the grecat famine of the late

224)
1840s?), that give the correct guidance. Doucet v Geoghegan appears to be first of

these:
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A was born in France, his country of domicile of origin. He lived
there until the age of 27, when he went as a hosier to England, where
he married twice, and made his will din Tnglish fern. On numerous
occasions, however, he had stated that he intended to return to. France
when he had made his fortune.

It was held that A had lost his domicile of crigin in ¥France and acquired & domicile
of choice in England.,

'He is reported to have said, that when he had wade his fortune he
would go back to Fruence. A man who says that is like a man vho expects
to reach the herizon.... Mothing cen Ve imagined more indefinite than
such declarations. They cannot outweigh the facts of the testator's
life,* 225) -

| . - . 228 s . .
The Irish case of Davie v Adair 1g an even wmore striking illuetration of what

is conceived to be the true approach, which will achieve the real wurpose of domicile,

mamely, the close association of & propogitus with a law district. It passes the |
: ' 227
test well sel by an American judge, 4id he ‘'identify himself with the community??

The de cujus left England for the United States ot the age of 25, and
remained there until his death %0 years later. He twiece merried American
women. At 2ll times, however, he refused to be a United States citizen.
He had bought property in that country, bul some yeazrs before ihds death
s0ld mogst of it., Two years wefore his death he bought a property in
England. Often he had expressed the desire of returning to Zngland.

é;_“ It was held that ke had lost his Fnglish demicile of origin.
Thisg i%zghe attitude that should be taken by our courts, as il was by Stratforad

JA in Johnson. The animus Menendi is 'not merely that latent intention which pret%%
22

generally exists as e sort of natursl feeling of "panting for his native home™!,
Purther aspects c¢f the gquestion will be discussed in the analysis of the loss of a
domicile of choice.

There zre gratifying dicta indicating that South African judges do not look
unsympathetically at an allegation ef a loss of douwicile in one area of the Republic
coupled with itls replacement by a domicile of choice in anotlier area of the State.

As early as.-the beginning ¢f the century, beferc even thes emergence of Union, iason J
230 '
gaid: 'ilere in South Africa ~ a new country - where circumstances alter very rapidly,

the strong vresumption ssainst a chonge of domicile which was demanded by the cirecum-
stonces of prior periods and different countries, dees not exist to anything like the
same extent. It is a matter of common krowledge Lhat in South Africa a man rcadily
moves his home from one State to another, and Guring even a comparatively limited
reriod may have acquired several domiciles.' 1In the words of DUe Villiers AJA, 231)
‘... when the competition is between twe domiciles, Wwoth within the ambit of one and
the same kingdom or couritry, the preswmption in favour of the retention of the

dowicile of origin is less sirong than when one ¢f the two is altogether foreign...'e.
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ITr TH® DOMICILE OF CHOICE

(a) Genersl princinles. A domicile of choice is acquired by en

independent person with capacity to ac squire it, animo nt facfo' thaet is by actuzl

. 2
Jawful residence coupled with the animusmenendi, As MJtF a domicile of origin,

it is lost only if both factum and animus cease to LYlwt- Bhuq a person may be

absent from his domicile of choice, yet so long as he retzins the animus revertendi,

. , 234)
in the hyperbolic phrase, ‘ctism ver mllﬁe 2NN0S %w:‘hi not lost his prior domicile.

Conversely, even tnough he hasftho animwus 1ﬂ”n0L hn retains his dondcile eo long

, 5) . 236)
ass he retains his resideuce. He must be without residence animo non rvvertendl.
T 237
scquisition ef a dbﬁlCLle of choice is proved on o balance of probobzlltlus. )
238)

the onus ef prcof being en’ hlm who alleges a change from the previous domicile.

239)
There is said to be a presumption sgainst a change of the domicilc ef choice,

difficult te rebut, though, as witk the domicile of Dflﬁl?, eusier with compsiition
hetween two a@lleged domiciles in the ssme wolitical unit??%rticu1 arly so, il would
Beem, where the one alleged to have been acgquired wasg the domicile of origin. e
The acquisition of & domicile of choice presupposes the loss of a previous
deriicile, which may be & domicile of choice, a domicile of origin or a domicile

whilch a formerly depenéent person has not lost andmo eL facto on uecomlng independent.

The reluctance of the courts to find an abzndonment that was observed in the anslyeis
of the domic¢ile of origin is repeated, though perhaps not to gge same degree, witih

a domicile of choicey in particular a ‘'well-established’ oné? tStronger evidence is
generally required to establish a change frem a dom1CL1e of origin than frem =z

domicile of choice', szid Millin J in Lewis v Lewis, 2but there can hardly be much

difference between @ domicile of origin and a dowicile of choice which endured so
long and became so firmly established as the defendant's YWitwatersrond domicile.'

Yhat was said of the loss ol a domicile of origin applies mutatis mutandis here.

Cne dictum goes beyond the high-water mark and causes & flood that drowns the

present domicile. It fell from Murray J in Mason Gordon v Estate Mason Cordon:’ &)

'[TIhere must be proof of the deliberate and permanent abandonment
of the setllemente... It must be shown positively ... that when
leaving the country of the domicile of choice or at some point of
time thercafter the individual formed the definite intention of
never returning thereto for the purpose of again making his home
and settling there,'

The word 'permanent' in the first sentence is undesirable, but it camn be

gliven a limited mesning, as will be seen in the discussion of animue.manendi. rrom
that discussion, however, and from what was said of the less of the demicile ef origin,
it will appear that the word 'never' towards the end of the second sentence is
unacccptable%as)Better is the subsequent statement of the learned Judge?AG?It has not

been proved that he definitely decided not to return to the Transvaal as his
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permanent home.' ‘'Animus non revertendi' must not be given too drastic a

connatation or else no one will be able to lose his démicile.

"Even at this .stage, however, before one actually comes to znimus manendi,

one has to struggle with the language used by the court to get precisien in the
expression of their views. The resolution of the wvarious dicta striving to achieve

clority calls for the gifts of a genius in linguistics, a lawyer~like Noam Chomsky,and’

24 .
of which the writer is entirely deveoid. In Ley v Ley's Executorajghe court cited
with approval the well-known dictum of Bramwell B in Attorney-General v Pottinger. 248)

The guestion was whether Sir Henry Pottinger, born in Ireland, but who had lived
for mamy years in India, had died domiciled in England. - Bramwell B conceded that
he contemplated the possibility of returning to India; hewever, he dismiesed it:

'But is it to be said that a contingent intention of that kind
defeats the 4intention which ie necessary to accompany the factum

in order to estsblish z domicile? Most zesuredly not. There ic
not a man who has not contingent intentions to 'do something that
would be very much to his benefit if the occasion arises. But if
every such intention or expression of opinion prevented & man having
a fixed damicile, no man would ever have a domicile at all except his
domicile of origin.'

In Ley the application of these words te the loss of a domicile did noi arise
for, as has been-ueen, the court concluded that the urovositus in leaving England in
Jznuary 1903 had 'intended to ahandon his English domicile irrevocabiy and to settle
in South Africa' and at no time thereafter did he fcontemplate returning to Englana
for the'purPOSe of remsining theregﬁgkmt Bramwell B's words did come up for considera-~

. . 50 ‘
tion in Filon v Ellon, There again it is said that there can be the animus manendi

although the oropos1tu: has not 'excluded from his mind all possibility tnat in
future he mig eave the country' and even though 'it is contingent upon an unfore-

252
seen [sic] event'. lhls can only mean that there can be a loss of the previoue

domicile even though the de cujus is of a mind that he might return to it on the
happening of a vague possibility. ‘A contemr]atlon of any certain or foreseearle
[sic] future event', said Potgieter AJ&,‘on the occurrence of which residence in:

R 254
that (sc the new] country would ézaoe, excludes such an intention [animus mJnend ]

As the problem is so intimately bound up with the acquisition of the animus manendl,

further discussion must be postponed., FProvisionally, however, one may conclude that
the previous domicile - whatever type iﬁ be - is abandoned even if the vrorositus
intends going back to it on the chance happening of sn unrealistic event, such es
w1nn1né_;£;_jaackpot' on the horoe-racé%?zﬁd collecting at least R2®0 000 in winnings
or, as was seen in the discussion of the loss of the domicile of origin, making a
fortune when he is working as an artisan or is eking out a living as a small shop-

. 456 : : .
keeper. In Howard v Howaré t%e court held that H had acquired a domicile of choice

in Rhodesia, although it  found that he had thoughts 'at times of stress to
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escape from the strife and burdens of life to a place of peace znd tranquillity'

and return to fustralia and buy a boat in which he would roam the world. 'This

type of wishful thinking does not ... affect the cevidence that he had decided to

make Khodesia his home.'zszgt is abandoned, too, if his attitude is that he might
decide to go back on the happening of a realistic event, such as the death of his
father in the previocus domicile and the fumily business there then requiring his
services. But it is not abandoned, according to the case law, if he actually intends

going back on the haprening of a realistic event, even though its likelihoed is remote.

258
This is what happened in O'Mant v O'Mant which,,however unpalatable a flsvour the
decision leaves in the mouth of one seeking for a legal solutlion that smacks of
down‘to—earth-common sense, must be considered as correctly decided:

O's domicile of origin was in South Africa, where he was born, but
it was not in the area of the court, the Witwatersrend Local Division.
In 1934 he settled in that area. At the beginning of 1946, up to which
time he had spent all his yeazrs in South Africa, he decided that he
could no longer trlerate living with his wife and made up his mixnd to
emigrate in order to leave her. He went to Southern Rhodesia in January
1945, having received a permit admitting him as a permanent resident,
and took up emvloyment of a permanent nature in Bulawayo, His wife
having traced him there, G left his job and went to Salisbury, where he
found other employment. Some time later he went to Durban - whether to
avoid his wife or on a holiday visit is not clear.After O had stay=d six
weeks his wife located him there, whereupon he immediately decided to
return to Southern Rhodesia. He obtained Government employment, of a
temporary nature but with the prospect of its becoming permanent -
actually, he was considering a permanent position that had been offered
to him, O stated that he had a complete desire and intention to continue
residing in Southern Rhodesia. The court found, however, that the
probabilities were 'that the intention of the respondent to live for ever
in Rhodesia was subject to the qualification that his wife must be no-
where near him, and always at the-back of his mind he seems to have had
the intention that if she did follow him he would be prepared to leave
any country to which he had gone'. 259)

O'Mant, who,; like the protagonist in ¥rancis Thompson's The Hound of Heaven,

was prepared in order to avoid his wife to lead an éxistence fleeing 'down the
arches of ‘the years . / Across the margent of the world...', was held by Clayden J
not to have acquired a domicile of choice in Rhodesia and to have still retained
his Witwatersrand domicile of choice. It appears from the judgment, which is not
at all specific on the point, that the court did not find that the Witwatersrand
doﬁicile of choice had been abandoned and that, because no new domicile of choice
had been acquired, thé old one must be taken by a fiction to continue. On the con-
trary, the ratio seems to be that the Witwatersrand domicile had not been abandoned.
That can only have been on the ground that if necessity drove P would have been

prepared to return to the Witwatersrand to avoid his wife.
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The case shows how frequently the questianOf the existence of the animus

non revertendi is wrapped up with the question of the acquisition of the animus

manendi, for both may depend on the same factual situation. Occasionally, however,
as happenéd with the loss of the domicile of origin in ley's case,_it may be clear
that the domicile of choice has been abandoned and the problem may revolve purely

around the animus manendi in the alleged new country of domicile of choice.

(b) The factual element - residence. ‘Residence’ has not the technical

weaning attached to it in the other branches of law such as the law of JUTlSdlct‘On% )
260
It signifies habitusl lawful physical presence, not merely casually or as a traveller.

No mlDl%?%)perlod of presence must be satisfied befere a domicile of choice can be
. ;
acquired. On the other hand, residence, no matter for how long, does not lﬁﬁafo

the acquigition of a domicile of choice in the absence of the animus manendi.  The

263
Roman law rule oi ten years' residence in certain circumstanges producing automaticelly

264
-a new domicile of choice did not apply in Roman-Dutch times and_certainly does not
éppiy“in modern law. The'length of the residence, however, may be material in deciding

: 65
whether there is an animus manendf. ) 'Residence in a country is important as a ground

from which to infer intention, but is not, however long continued, a conclusive proof
of domicile.'ZGEgain, '[iin the absence of any circumstances to the contrary it is
not an unreasonable inference that if a man has lived for a long time in a particular
country he intenda to go on living there. And the longer the residence continues
the stronger ... the inference becomes.'z utuall will depend on the circumstances,
Even very long continued residence may not yield a domicile, for 'the residence must
answer a qualitative as well as a gquantitative test'.zes)

The residence must be that of the de cujus personally. It camnot be of a
vicarious naturé. A husband is unable to vauire a domicile through the residence
of his wife alongfg Furthér, there must be an actual taklng up of ‘permanent’

residence in pursuance of the animus, In Jooste v Jooste the defendant whose .

domicile of origin was in the Transvaal, was held to have acquired a domicile of
choice in Natal. BSome years later he made up his mind to settle in the Transvaal
again. It was held that his temporary appearances there were not enough for him to
lose his Natsl domicile, for, as Selke J said, ¥4t this time he was residing in
Natal, and remained physically present here .es at 2all times save on the occasion

or occasions on which he went to the Transvaal solely for the temporary purposes

of visiting, or of taking his belongings, or of fetching plaintiff [his wife] and the
child to Natal. It seems clear that he never went there to begin his permanent
residence, far at all relevant times he had his timber-cutting contracts still running
in Natal, and these necessitated his return to attend to .them and carry them oﬁ veos
It strikes me as being, at the most, conduct preparatory to his taking up residence

there, '
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On the other hand, the moment such 'permanent' residence has been taken up
. . 272 '
in pursuance of the animus a domicile is vauireg gnd it does not signify that almost
immediately thereafter the prosositus left his new domicile for a temporary purpose.

273
This may be illustrated by a celebrated American decision, White v Tennant: 3)

There was a family farm, part in West Virginia - the home farm - and
pert in Pemmsylvania, hitherto let. W, previously farming on his own
elsevhere in West Virginia, sold his farm there and arranged with his
family to take over the Pennsylvania part of the family farm. He moved
with his wife and hcusehold goods into the house there. The same evening,
the house proving demp and his wife feeling ill, ¥ and Mrs W went to
spend the night with the family in the mansion house on the home farm,
intending to return to the Pemnnsylvanian farm house the next morning.

In fact W did not do so as he had to look after his ill wife, though he
did go daily to that farm in order to feed his stock. A fortnight later
W himself took ill and died in the mansion house. His last domicile was
held to be in Pennsylvania, the court finding he had settled in the

farm house there.

~ Of course, it does not follow that the concurrence of the two elements, factum
and animust Egngfoduce a domicile of choice necessitates both having come into exis-
tence at the same time. Coincidence is requisite but not contemporaneity in crigin.
Whereas an emigrant from England to South Africa may formulate an intention to settle
here before he is physically able to acquire a residence by setting foot on the soil
of this country, a political refugee may well acguire a residence before he acquires

274 2
the animus‘manendi. in Story's words, an ‘'intention of permanent residence may often

be ingrafted upon an inhabitancy originally taken for a special or fugitive purpose'.

Williamson JA stated the possibility in a striking passage in his dissenting judgment

. . . 276)
in Eilon v Eilon:

'T can find nothing strange or odd in the respondent's coming to so
like the Cape and his mode and conditicns of life there that, like
many another before and since,; he gradually became enamoured of it,

Is it not, after all, that Cape of which Sir Francis Drake wrote, in
1580, "it is the most stately thing and the fairest Cape we saw in

the whole circumference of the earth' (Richard Hackluyt English Voyages
of Discoverv vol 8 p 74)7 '

—_—ta

'It is not required, nor is it to be expected, that at some particular
date a layman should come to a fixed and settled intention to stay and
gbandon his previous domicile. It is usually an almost unperceived or
subconscious development of the mind, culminating in the general attitude
that "this place is my home and I have no present intention of leaving
it" ‘I

(c) The mental element - animus manendi. This requirement, for the analysis
of which so m;;y mental gyrations and contortions are called fér, should ,strictly
speaking, be examined separately from the residential reguirement, but in practice
for evidentiary reasons it is frequently impossible to keep the two apart. " More-

over, as has been shown, the determination of the existence of the animus manendi is

very often bound up with the logically anterior query, whether the previous domicile
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has been lost. )

If an allegation is made of the existence of a domicile of choice at a
particular time, such as the institution of divorce proceedings, it is not strictly
necessary to show the animus at that time; if it can be proved that it and residence
coexisted previously, and the residence remains, then the domicile of choice will

. _ 277)
have continued, not having been lost animo et facto. .

The intention is not that of acquiring a domicile. A layman would be an
exceptional person were he to know the technical meaning of that concept?7q3bat then,
is meant by the animus manendi2 The starting peint is the famous passage in
Justinian's Code 10.40(39).7:

veo 18 eodem loco singulos habere domicilium non ambigfitur, ubi
culs larem rerumcue ac fortunarum suarum summam constituit, unde
rursus_non sit discessurus, si nihil avocet, unde cum profectus
est, peregripari videtur, cuod si rediit, yererrinari jam destitit.' 279)

This definition, stressing the negative side of the 1ntent10n, is repeated

280
almost word for word in passages in Vinnius, } Voet (5.1. 92} and other civil-law
wrlters. glsewhere (5.1.94) Voet put it more succinctly: r}un 06] -

3> '-.. proprie dictum domicilium est, cuod guis sibi constituit animo inde
T'r' )
non discedendi, si _non aliud avocet.!' Slmllar passages are found in Van Leeuwen's

254) 285)
Censura Forensis and Schrassert's Consultatien.

Some definitions are couched in apparently extreme positive terms. Voet 5.1.98
286
says a domicile of choice cannot be acquired 'sine prarosito illic vernetuo morandi'.

Other writers speak in similar wvein: the slightly earlier Brunneman, with his ‘animus
287 283) ' 9) ~ 7907
ibidem yermanendl‘ and animus ‘'ibi perpetuo mansurus'; Schomaker and Carpzovius,

with their 'propositum illic cerpetuo morandi'j Schrassert, with his animus ‘'ibidem

perpetuo vermanendi institutam' - flke Voet, he manages,without apparently finding

‘anything untowaerd in it, to define domicile in terms of both the negative and positive
aspects. Similerly one finds opinions such as 'omme aldaar voorts altijd te verblij-
ven'. 2]zoenlus, however, in his positive deflnltloggggkes no mention of an intenticn
to remain for ever. IHe states that a domicile.is acquired when a person 'syn vaste
Wooninge heeft gestabilieert, met intentie om daar te blijven'.

Then - there are authors who manage, without any pretence of critical self-

examination, in one and the same breath to use both the negative and positive defini-~

tions. Van Leeuwen, whase negatively coughed passage in Censura Forensis has been
- 294 F
quoted, in Het Roomsch Hollandsch Recht says:

'Tk seg een vaste woonplaats, om datniet het enkel verblyven van yemand,
het welk dikmaals maar voor een tyd geschied ... maar het. vaste voornemen
om daar te zyn en blyven, sonder mening van wederkeren, yemands woon-
plaats maakt.*
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295
Donellus speaks of the intention 'ut ibi jperjetuo constitat, non temroris caussa:

nisi alicuid inde avocet'. This type of definition is well brought out in two

96
passages in Vromans's Tractaat de foro comuetentf, ghe first of which states that

a person acquires a domicile of choice in a place in which he resides 'met de

meininge om aldaar altijd te blyven, ten sy hy door op-komende saken daar van daan
word geroepecn'. With all these writers it may be said that the gloss they put on
the intention to reside permanently places them in the negative camp., That was how
Rumpff JA read this passage of Vremans in Eil93.297)

Still, there remains an apparent world of difference between residence with the
present intention not to depart unless something untoward hefalls, and residence with
the intention of remaining for ever. The few examples given by the Roman-Dutch
jurists do not clarify matters much, for, following Roman law precedent,zz%éy cite
clear cases of the non-acquisition of a domicile of choice, where the propositus
obvicusly regarded his residence as temporary, such as the student studying in another
countryz,ggthe offlcer stationed abroadg'?ot)he merchant overseas on a business trlpS,Oli.%le
politician at the seat of government the emissary and consular off101a1 the advocate
who appears elsewheréf]ghe ‘mariner on m journey to Inalafqu woman fleeing to another
country to avoid a pestilence in her country of domicile..

The Romen-Dutch authorities can hardly be said to have distinguished themselves

as jurists in their analysis of animus manendi. None, it seems, used his imagination

to think out various combinations of facts that could bring the question to a knife
edge. All that can be said in their favour is that they spoke in such contradictory
or vague terms as to leave an inheritance that was not damnosa, that could be moulded
by our courts into a workable, realistic and equitable set of rules as far as this

can be achieved in so fluid a s yere. Instead of seizing this opportunity, the
30
Appellate Division in Johnson encoiled our judges with Lord Macnaghten's views in

Winans, Ehgz_have proved as leech-like as the o0ld man who twisted his legs around

the neck of Sinbad the Sailor on his fifth voyage. o
307
The relevant passage of De Villiers CJ in Johnson runs thus:.

' ...[I]t is sufficient for our purposes to adopt the question framed

by Lord Macnaghten in Winans v Attornmey-General [1904] AC 287 [at 2921:
"[TJhe question which your Lordships have to consider must, I think, be
this: lias it been proved 'with perfect clearness and satlsfactlon to
yourselves' that Mr Winans had at the time of his death formed a 'fixed
and settled purpose' -.'a determination! - *'a final and deliberate
intention' « to abandon hig American domicile and settle in England?"
That is in accord with our own law as laid down by Voet (5.1.98) and
others, who require a prorositum illic perpetuo morandi. Voet's permetuo
morandi brings us back to the same difficulty which there is ir deter-
mlnlng what exactly constitutes a permanent home. But I agree with West-
lake in para 264 (Private Internaticnal Law) when he ®ays that as a result
of the Xnglish cases "the intention necessary for acquiring a domicile of
choice excludes all contemplation of any event on the occurrence of whkich
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the residence would cease"?og%his statement satisfied the test of
Voel!s provositum illic perpetuo morandi (cf Hollandsche Consultatien
II1(2) cons 317 (resally 217)).

'The question then which I have to put to myself in the present
instance is the following: "Has it been proved with perfect c¢learness
and satisfaction to myself that Johnson had formed a fixed and sgettled
purpose, a determination, a final and deliberate intention to abandon
his Swedish domicile and settle in the State of New Jersey?!!

The many Roman-Dutch passages setting out the much more liberal negative test
of a person'’s intending o remain resident unless something untoward happens to cause
him to leave might just as well not have existed, so far as this passage is concerned.
Nor was the slightest attempt made to reconcile Voet's endorsement of this test in

5.1.92 and 94 with his 'yropositum illic perretuo morandi' in 5.1.98, Such unscientif-

ic an exposition of the historic sources of law should not be allowed to hobble the
courts in the future until such time as the legislature féels compelled to intervene.
It hes been eeegoggat De Villiers CJ was not satisfied that Johnson had abendoned
his Swedish domicile of origin. He went on to holglgg a passage that is apparently
obiter because it deslt with a matter that could not have affected the decision as to
Johnson's domicile already arrived at, that Johnson was not domiciled in New Jersey
because he did not make it his permanent home. Had he been offered a better pest
immediately before or after marriage in the adjoining State of New York 'he would not
have~he$itatéd for-a single moment' to accept it. ‘... I cannot doubt that he would
have gone enywhere in America to improve his prospects.... I cannot have any doubt,
upon the evidence, that there was nothing at any time so attractive to him in the
State of New Jersey or that his prospects in that State were of such a nature, that
he had mede up his mind to settle for good in that State.!
Stratford JA found that Johnson had quit his Swedish domicile of origin, as
his breek with his homeland was complete except for the probable hope in his mind
of making a fortune or accumulating a competency enabling him to return there, which
had to be disregarded. Thus as far as his judgment is concerned not only is this

pronouncement part of the ratio decidendi but also the decision that had to be made

whether Johnson had acequired a domicile of choice in New Jersey at the time of his
marriage. Stratford JA did not actually state, as did De Villlers CJ, that Johnson
would have gone anywhere in the United States to improve his prospects. But he
spoke of his 'ready willingness' to be blown by the winds of fortune, which comes to
the same thing.l The critical passage runs:312)

*As to the respondent's ambition to find a wider scope for his energies,
that ambition surely must inspire a very great number cf men in lowly
walks of 1ife and especially those who are sufficiently venturesome to
become emigrants. If much importance is attached to aspirations of this
kind, it will be difficult to assign a domicile of choice to any emigrant
of the working-man type, for in the case of each of them we must assume

a ready willingness to leave one locality for another which offers better’
and more rermunerative employment. A state of mind of that kind, much more
prevalent in the lowly then in the well~to~do, should not, in my view,

avoid the acquisition of a domicile.!
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The learned judge invoked in aid a much-quoted passage Irom the speech
of Lord Westbury in Udny #_ggg£§3 Domicil of choice is a conclusion or inference
which the law derives from the faét of a man fixing voluntarily his sole or chief
residerce in a particular place, with an intentien of continuing to reside there
for an unlimited time.c.. There must be a residence ... net for a limited period
or particular purpose, but gencral and indefinite in its future contemplation.!

But though it would find favour in at least certain American jurisdictions?lé)
Stratford JA's decision, for all its air of reality, cannot be regarded as reflecting
South African law. No subsequent decision of a trial court or the Appellate Division
has suggested that it should be.

The judgment of De Villiers CJ in Johnson cansed great difficulty to Clayden J

315)
in the court a quo in Ley's case. The learned judge held that l.ey had abandoned his

domicile of origin and by the time of his marriage had settled in the Cape Colony.

But he had not excluded one of the other celcnies of southern Africa as his eventual
homes fWhere opportunity best presented itself there he would have gone, and in fact
later he did so.' The nature of lL.ey's intention thus did not satisfy De Villiers CJd's
test based on Westlake, based on Lord Macnaghten, of excluding tall éontemplation of
any event on the occurrence of which the residence would cease'. Theugh Clayden J
would have preferred to hold that an emigrant acquired a domicile where he first
settled, he reluctantly felt compelled to apply the rigorous test and held that Ley
had not acquired a Cape domicile of choice.

The Appellate Division reversed the decision. It would appear to have rejected
Clayden J's view of the evidence that Ley was willing to go anywhere where there was
an opportunity of better work. His visits to the Orange River Colony, said Centlivres
CJfHé?é of a temporary nature. On a balance of probabilities it had been proved that
Ley had intended to settle (as the Appellate Division understood the meaning of that
word) in the Cape Colony. As regards the view of Clayden J that Ley had not been
shown to have excluded as his home one of.the other colonies, it is not necessary ‘to
prove that the de EEQB_ has excluded from his mind all possibility that in the future

317) the statement
he might emlgrate to another country'. Centlivres CJ then c1ted with approval/of

Baron Bramwell in Attorney-General v Pottiﬂker, already quoted égat a contingent

intention cannot prevent the emergence of an animus manendi, though he took palns to
state that there was no evidence of such a contingent intention on the ev1dence. f%en

he had to dispose of the:fhrase texcludes all contemplation' used in Johnson's case. )
This he did in a passage since invoked twice by the Appellate D1v151on with approval'

"As I understand the expression, it means that if the state of mind

of the de cujus is something like this, "I may settle here permanently

and anyhow I'1l stay for a time; but perhaps I'1l move to enother country"
the intention required to establish a domicile is not present., But if

his state of mind is like this, "I shall settle here', that is enough,
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even though it is not proved that if he had been asked "Will you
never move elsewhere?'',he might not have said something like, 'Well,
never is a long day. -Who knows? I might move if I change my mind
or if circumstances werc to change.! 2any doubt actually present

in his mind as to whether he will move or not will according to
Westlake's statement exclude the intention to settle permanently,
but the possibility that, if the idea of a move in the future had
been suggested to him, he might not have at once scouted it does not
amount to contemplation of an event on which the residence would
cease« It is only the former that has to be disproved by the person
alleging a change of domicile.f ' '

This fine piece of homespun prosgzggs certainly gone some way towards expounding
a liberal view of the requisite in%fntion, but it has not cleares up all problems ~
not that i1t was intended to do so, . Nor did the court advert to the negative definition
of the old writers. The objection has been raise&xﬁiat the passage is difficult to
reconcile with the learned Chief Justice's previous statement that it is not necessary

to prove that the de cujus excluded from his mind at the critical time that in the

future he might emigrate to another country. The answer seems to be that the test
of settling envisaged is that of making one's headquarters in the new country, to
put down roots there, without committing oneself irrevocably to staying there for the
rest of one's life. ‘
The latest word has been said by Potgieter AJA in delivering the majority

325
judgment in Eilon v Eilon, ‘Excludes a1l contemplation', he repeated, 'can never

mean and were never intended to meéan that the de cujus hasfﬁﬁfluded from his mingd
ell possibility that in future he might leave the country,'  Contingency upon 'en
unforeseen event' is in order. An intention to settle permanently is needed. 'A
contemplation of any certain er foreseeable future event on the occurrence of which
residence in that country would cease, excludes such en intention. If he [the
Erogoéitus] entertains any doubt as to whether he will remain or nmot, intention to
settle permanently is likewise excluded. That appears to be in accordance with our
common law.‘3 %he learned judge could not read Voet 5.1.98 SL Vromans I. 4 in any
other sense. Again, the negative definitions of the old writers were not explored.

A respectful regret must be expressed that the chance composition of the court -
the rub of the judicial green - resulted in the judgment of Potgieter AJA being con-
curred in by Steyn CJ and Wessels J4, leaving Williamson JA with his more liberal views
suppor ted only by Rumpff JA in a special concurring judgment. While Williamson JA
did not profess to state the final word, he did open up new vistas. The apposite

330)
passage in his judgment merits citation in extenso.

‘The tendency of English judges not te follow too rigidly in all

cases the very narrow interpretation of the requirement of permanent
residence formulated as a result of thé Winans case can be illustrated
from a quotation from the judgment in the well-known case of Gulbenkian
v Gulbenkian [1937] 4 A1 LR 618.... Langton J ... at 626 came to
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the conclusion ..,» that ... the ... use of the word "indefinite"

was justified.... "In other words, the intention must be a present

one to reside permanently, but it does not mean that such intention

must necessarily be irrevocable in character."

Tt is interesting to note that the legal system which most closely

follows the English principles of private international law ,viz the

American law, does not seem to have followed that law in its apperent
deviation about the time of the Winans case. For instance, Story -

Conflict of Taws ch IIT .2 46 states his eighth rule in regard to the
acquisitien of a new domicil as follows: "If a person has actually

removed to another place, with an intention of remaining there for an
indefinite time and as a place of fixed present domicil, notwithstanding
that he may entertain a floating intention to return alt some future

period.”" The more modern American Restatement of the Law,; Conflict of

Laws [First) ch 2 2§ 18-~20 indicates no departure irom Story's statement.

'In the light of this but comparatively brief examination that it has
been possible to give to the matter in this case and in the absence of
full argument, it may be neither desirable nor possible to attempt to
formulate in a completely positive and satisfactory form the exact
‘meaning to be attributed under Roman-Dutch law to the phrase 'perpeluo
morandi® or "perpetuo manendi'; but I am at any rate convinced thal by
the use of that phrase Voet neither contemplated nor anticipated the
strict and rigid interpretation involved in the decisions of the courts
of England in such cases as Moorhouse v Lord (1863) 10 HLC (272 at] 286331}
and Winanes' cas€. ... I think that the phrascology used ... by Langton
J ... con be accepted as doing ne violence to the principles of our own
low. 1t may not solve all aspects of the problem relating to the necessary
intention which may have arisen as a result of this courtfs approval of
vhat I consider the unrealistic approach (and what Cheshire has termed

the "astigmatic" approach) of the later Victorian English judges, but in
time we may evolve or develop the principles with greater clarity..e..

I think the inquiry is whether, on a balance of probabilities, the
appellant showed that in October 1962 the respondent then had a present
intention to reside permanently in Seuth Africa in the sense that he had
no intention of limiting the period of such residencej-the inquiry does
not involve, in my view, a scrupulous and solicitous investigation as teo
whether perhaps in the future he might not in certain circumstances decide
to remove his permanent home to Israel.’

The requirement to settle 'permanently' insisted on by the Appellate Division
need not give rise to difficulty, if 'permanent' is given its true signification

as being in contrast to 'temporary'.  The Shorter Oxford English Dictionary defines

it as *lasting or designed to last indefinitely without change; enduring;persistent;

opp. to temporary'. It has not the meaning of perpetual, 'forever, come what may'.
333
The animus manend; does not mean, as Lord Chelmsford said it did in Moorhouse v ILord, )

‘no other idea than to continue there, without looking forward to any event, certain
or uncertain, whlch ylght 1nduce hlm to change his re51dence' It does not signify

what Martin Holff 1nterpreted 1t/ ignify in English law, 'animus semper manendl ..

the will to "live and die;3§n that country'. It does not require, as De Villiers CJ
thought it did in Johnson, to make up one's mind ‘to settle for good to remain
[for] ... the rest of [one's] days'. In the mid-nineteenth century a Scottish judge,
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Lord Fullerton, pointed out that 'if in order to constitute a domicile, there were

required an animus remanendi so permanent and so absolute, as to be independent of

any possible change of eircumstancesy; I do not understand how, in the constant,unceg~
tainty and transition of all sublunary events, a domicile ever could be e¢stablicghed',
As McGregor J once so aptly put it,7'we ought not to give the word ‘permament' too
drastic, too abksolutec a connotation; man is not a prescient being and cannot predicate
an inflexible course of life'. ‘

Two types of mental intention are clearly insufficient in modern South Africen
lew to constitute the animus: %o remain for a fixed period, say for six months on a
.visit to a son or daughter; and to remain until a particular limited §urp05e is
achieved, for instance, the completion of a particular piece of Uork exemplzfled by
the Roman-Dutch writers in the illustrations already alluded to. It must, in the
words of Lord Westbury in Udny v ggﬁ;fg‘be a residence not for a limited period or
particular purpose, but general and indefinite in its future contemplation',

According to Eilon the animus can exist despite its’contingency'[scldependencﬂ

= upon ‘an unforeseen event!'. But the;e ioust not be the determination to cease
residence on the hzppening 'of any certain or foreseceable future event'. Semantic
troubled waters are now encountered and it is necessary to bear in mind what Ir A L
Goodhart has warned against, the tendency to dissect judicial dicfa with the same razor-
sharp scalpel that is used for the wording of statutes. Scarmen J has explained

why it is difficult to reconcile the dictsﬁO) 'Naturally enough in so subjective a
field different judicial minds concerned with different factual situations have chosen
different language to describe the lawe. For the l1aw is not an abstraction: it lives
only in its application, and its concepts derive colour and shape from the facts of”
the particular ease in which they are studied, and to which they are apvplied. Thus
the relationship of law and fact is a two-way one: each affects the other.! Suffice
it to say that 'foreseeable! does not mean foreseen at the one pole nor within the
range of being imagined on the other. The occurrence must bear some relationship to
reality. The law as it is believed to exist at presenl has already been adumbrated

in the analysis of the loss of a domicile of choice ‘and may, it is suggested, be put

thus: The animus manendi calls for the intention to reside, of aE?ermanent character,
in the sense of without limitation of time, indefinite in duration. It will exist
even if the propositus has the present intention ef leaving - perhaps for the previous
country of domicile, being that of origin or choice, or an entirely new country -

on the remote chance happening of a highly uncertain event, such as his winning a
lottery with a very large prize, or an obscure relation of great wealth dying in a
foreign country and instituting him as heir, or his returning to his native Prussia

; 342)
if West Germany unites again with East Germany, or his making a fortune despite his
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343)
work weing of a character to render this the dimmest of hopes. Ex. hyrothesi,

the animus will exist if the pr?fe%f intention of the propositus is that he merely
44
might leave on this contingency.
It will not exist if the propositus has the present intention of leaving on

+.)
the occurrence of a feasible enen£+_%ugh as his being offered a more lucrative
346
rosition or making a better living, continu?fvemployment by and success of the
347

branch of a foreign company in the country, his wife's discovering his whereabouts,
es in O'Mant, or the death of his brother in the domicile of origin, leaving the

family business bereft of its guiding hand. But if his present intention is only

that he might leave in such a situation the requirements for the animus manendi
will still be satisfied.
The foregoing submissions, it is hopea, will have the effect that reflection

on the meaning of animus manendi wil) no longer induce the conviction that there is

on 'display what the eminent jurist Rabel - with reference, admittqu y to the 'Hritish

doctrine! ~ castigated as *the prevalence of tendentious casuistry'; albeit admittedly

factual situations will always be found teetering on the edge between the one rule or

: 349
the other. )

(ﬂ) Domicile of choice of those without !free will! to acouire or lose .a domicile.

Kesidence under some form of physical or mental constraint or which is precaricus

may not qualify as being of that voluntary nature which allows for the acquisition

50)

of an animus manendf{ In the words of Gregorowski J%sk%i]n order to create a new

domicile you must not only have residence but you must have intention to remain
permanently and inde=finiteiy, and you must.alsc have the power 2 corry out that
intention', This question arises particularly in relation to persons in gaol
(prisoners); members of the armed forces and others subject to compulsory orders;
diplomats, public servants and employees of foreign firms; immigrants, deportees and
those subject to a deportation order; refugees, fugitives from justice and persons
living abroad because of ill health.

Prisoners. _The generally held view is that as & prisoner is under legal
constraint he lacks the free will to acquire a domicile of choice and retains the
domicile he had immediately prior to imprisonment, even though he is in gaol in another
couhtry.2 Dicey ard Morris are not dogmatiézsiéying that this is the normal resultsince
even if residence can be considered to exist at the place of imprisonment, the prisoner
is 'unlikely to reside there permanently or indefinitely'. This explanation is of
no help. Cheshire concludes from the English cases that 'there is no doubt that a
prisoner, except perhaps one trensported for life, retains the domicil he possessed
before his confinement'. Life tranapor?ﬁiifn,bhowever, is hardly likely to engzge

the attention of our courts. Graveson, referring to one sentenced to gaol for life
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or a very long peried in another country, says it is possible to'bring evidence
of a resigmed and settled intention on the part of the prisoner to make his home

}ermanently in the new country, in which case a domicile of choice might be aCOulrcd‘

The majority decision in Hefler Nefler? the only South African case in point,
has becen read to mean that life-long imprisonment confers domicile, th it is sub-
mitted that what the court really did was to assume divorce jurisdiction ad miseri-
cordian without finally pronouncing on the issue of doml%iif.

The view was expressed in the sixth edition of Dicey that: there is no valid

reason .why a prisoner cannot formulate the animus manendi and acquire a domicile of

choice where and while he is being imprisoned, The liberal attitude taken in the
past thirty years by the aourts to the acquisition of a domicile of choice by members
of the armed forces and immigrente with temporary residential permits gives support
to this contention, but the proviso must be added that the propositus can continue to
reside indefinitely after release, which would not be the case, for instence, if the
implementation of a deportation order was simply awaiting that date or his very
presence in the country was unlawful. The éounter-argument cannot be addressed to
the animus swpect of the domicile of choice, it would appear. After all, if a
convict can formulate the mental intention to desert his wife, é%ere seems to bte no

reason why the attractions of the surroundings of his place of detention - soy Kroon-

stad In the Orange Free State as compared with his previous area of domicile ~
say Pretoria ~ may not cause him to make up his mind to settle in the vicinity
on his release. Proof of intention could be supplied in many ways, such as his

arranging for his family to move into a residence in the area now, his purchasing
land there or his accepting an offer of employment there to dat;?ILe termlnatlon of
his inpriSOnment.36O)

The argument contra, it seems, must rest on the involuntary nature of his
present residence; and this seems to be the decisive factor in American 1aj?l) But
once it is held - as it must b§63 that a soldier or policeman can acquire a domicile
of choice in the country in which he is stationed, the argument falls awaye. In 363
truth the requirement of residence is satisfied by habitual lawful physical presence.

By parity of reasoning, a prisoner must be able to formulate the animus non

revertendi to the domicile he had on entering gaol, without acquiring an animus manendi

in the different area in which he is confined. The court would then have to decide
which of the two doctrines it wished to apply - the continuance of the last domicile

or the revival of the domicile of origin,

Members of the armed forces and others subject to compulsory orders. In Roman

law the rule appears to have been that in general a soldier acquired a domicile in

the country in which he served, but that he might retain his previous domicile if he
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354)
owned immovables there or if his family resided there. But fin view of the

charged conditions of military service in modern times the law of Rome is not a
useful guide to the law of South Africa on the point'?65

Cne thing is clear zbout the domicile of a member of the armed services under
conditions of service that de not allow for his resignation at will (the latter embrac-
ing a possible pécuniary penalty):fasoldiegsggee not change his domicile simply by
being stationed, under his Government's orders, in a country other than his country
of origin end this .is so however long the service abroad may last' gt one time it
was commonly claimed that a member of the armed forces, not being a free agent, that
is, not being able voluntarily to decide on his place of residence, could not while
such a member acquire a domlcile of choice anywhere, not where he was stationed
because his residence there was compulsory, and not elsewhere because it was precarious,
and that he retained his last domicile prior to entering the armed service?08 He

could net even have an animus non revertendi, it appears.

It is now settled law in South Africa that it is possible for a soldier, even
in war time, to acquire a domicile of choice in a countiry in which he is not statiouned.
(The caveat must be added that the anirms manendi will be awle lawfully to be carried

369)
into effect.) This was established by the Appellate Division case of Baker v Baker:

B's marriage took place in 1930 in India,; where he had served in the

army for a number of years. In 1938 Mrs B went to England, and B followed
in 1939. He then decided to resign his commission and settle in South
Africa as a farmer, but before he could take steps to this end he was
recalled to India, wear being imminent. His wife followed him there, but
in 1941 went to Cape Town with all the family possessions, where she set

up a heme, and where B visited her for a few weeks on leave in 1943 and
1945, B intended to make his home in the Cape on the termination of the
war. At no time was he stationed in South Africa.

It was held that B had acquired‘a domicile of choice in the Cape - semble,
from 1943:

'‘During his leave he was & free agent, entitled te select and establish
his home wherever in the world he pleased, outside the limits of enemy

territory.... When ... he arrived in Cape Town he came as a settler,

and none the less so because he knew that during the continuation of

hostilities he would be obliged to be generally absent from his homs. 0 370)
Baker's case has sometimes been read as authority for the proposition that a
soldier on active service can acquire a domicile in the country in which he is

371 :
stationed. But there are not even clear~cut obiter dicta_to this effect in the case.

What can be said, however, is that there are statements which indicate that the 372)
Appellate Division, when finally seised of the issue, will come to this conclusion.
The present position in this regard, however, is not yet settled, and appears to

differ in the various divisions of the Supreme Court,
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In the earliest Cape cases the decision was reached, though without full

discussion of the authorities, that in principle there is mothing tc prevent a )
373

soldier acquiring a domicile of choice in the country in which he is stationed.

‘ 74 . _ , . .
In Fozard v szarg, gowever, jardiner J-came to the opposite cenclusion on the ground

that a soldier is not a free agent for a3quisition of a choice of a domicile, as he

can be compelled at any time to remove from one part of the world te the other. But
since then the Cape Court has come to the conviction that the earlier line of
decisions is correcg?5)The position was reviewed in a convincing judgment, based on
principle and an analysis of the case law rather than an exploration of the old authori-

376
ties, of Ogilvie Thompson AJ in Nicol v Nicol. )Dealing with the reasons advanced for
' 378)

the decision in Fozard's 03537?€he learned judge said:

'On principle the circumstance that the factum of residence is
liagble to be terminated as the result of service orders to proceed
elsewhere does not appear to me to be necessarily fatal to the
acquisition of a domicile during the period of service., Fending.
any such order the servicemen intends to remein; and, should such
order supervene, he - always postulating due proof - ex hypothesi
intends to return.’ '

The notorious Johnsonian dogmatism of exclusionAof 'all contemplation of any
event on the occurrence of which the residence would cease! was 'restricted to a
contemplaticn of cessation of the residence by voluntary action'. This has rightly
been applaude& zg a necessary gloss, on two grounds: first, that otherwise the concept
of domicile will become even more artificial with a widening gap between tdomicile!
and ‘home' - if 'a men has made his home in a place in the sense that he is settled

there, with his family and goods about him, and means to stay there if he can, the

possibility of his being so able being not too remote, a sound legal policy should
hold him domiciled there'; and secondly, because ‘“estlake appeared to envisage not
external and involuntary events but personal occurrences such as amassing a fortune
or being restored to health.

It has also<been‘argﬁe38§§at if a soldier cen acquire a domicile of choice in
the country in which he is not stationed, it follows virtually a fortiori that he
can do so in the country in which he iﬁ stationed,. for his service residence is an
aid instead of an obstacle to the effectuation of his objective. This view can be
suprported, provided in the process any notion is exorcised that the area-of residence
itself has to be freely chosen in the sense that the provositus voluntarily elected
originally to go there and is free to leave it at will. It has already been argued,
in the amalysis of the domicile of choice of a prisoner, that the residence require-
ment of the domicile is neutral, calling only for habitual lawful presence. The
prospect of continuous presence in practice is much more likely in the country in

which a soldier is stationed than in one which he viszits only on furlough ~ indeed,
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the judicial attitude to the reguirement of residence in pursvance of the animus
is generous in the extreme in the last-mentioned situation. To hold that a service-
man can acquire a domicile of choice only in the country in which he is not stationed
could produce an extraordinary result. A, a serviceman, hitherto domiciled in
country X, is stationed in country Y, where he buys a house in which his wife and
chiléren live and in which he stays when on leave. He has made up his mind to
settle in Y. If it is to be held that he cannot acquire a domicile in the country
in which he is stationed but only in a country in which he is not stationed, then
if he is transferred to country % without his changing his intentions as regards
settling in Y, where his wife and children remain, he secures a domicile in Y as
soon as he visits it on leave, - _

The decision arrived at in Nicol was reached once more by the Cape Court in

: 381 :
Ex parte Readinrs. )Whatgmakes the judgment of particular interest is that for the

first time an attempt was made to canvass the Roman-Dutch writings on thé subject.

De Villiers AJ found two passages lending support to his view. The first, ab
opinion of Grotius ’datedl31.00tcber 1613, and reported in 3 Holl. Coms. C. 196,
deals gpecifically with the domicile of a soldier, one Johanﬁ van Cornput ..s's, =
The lezrned acting judge is referring to what is generally known as the Rotterdamsche

Derde Deel of the Hollandsche Consultatien (called by Voet 'III.2').

. Now this opinion as translated by De Bruyn in his Opinions of Grotius makes no

allusion to a soldier, Piercing its rather cryptic paragraphs as translated by De
Bruyn together, what was said was that one Jeohann van Cornput left his birthplace

at Leeuwarden seventeen years before his death, carrying on in this period a partner-
ghip business at Embden, but actually living in the last three years of his life with
his family at Groningen. He did not return %o his birthplace even when he 'had leave
.to absent himself from his partnership}.. ﬁe was held tc have lost the domicile at
Leeuwarden and to have acquired one at Groningen =~ not at Ewmbden 'for although the
business place of his partnership was fhere, it was nevertheless stated that he him~
se)l.f had no residence in the place' (mo 15).

De Villiers AJ,however, without making reference to the De Bruyn translation,
gives the rendering that Johann van Cornput was a soldier, who did not return to his
birthplace even on leave, and who took up residence in Groningen 'without his company
having been stationed there',

Reference to the original text shows that the translation of the learned acting
judge is clearly the correct one. De Bruyn's error lies in his allocating the
meaning of ‘partnership! to the word 'Compagnie' instead of the other meaning, =z
company of soldiers. Bul from internal evidence the latter must be what was meant:

for instance, the phrase 'want hoewel sijme Compagnie daar heeft gelegen' (no 15 of
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the opinion) cannot really be rendered, as De Bruyn haes it, 'a&lthough the business
place of his partnership was there', but must refer to his company of soldiers being
guartered there. So, too, the phrase ‘'ten tijde als hem by Dispensatie vry heeft
gestaan sich te absenteeren van sijne Compagnie! (no 3) cannot refer to his having
tlecave to absent himself from his partnership'. South African legal science is thus
indebted to De Villiers AJ for putting an end to another long, long trail of a mis-
translation - even though, rightly going to the primary and not the secondary source,
he was probably unaware that he did, It will be observed, as the learned acting judge
indeed pointed out, that this opinion is direct authority for the decision in Baker's
cases 383)

The significance of the Grotius opinion in this present case lay in the word
'nochtans' in the phrase in no 15: 'want hoewel sijne Compagnie daar [Embden] heeft

gelegen soo werd nochtans geposeert dat hy dasxr geen woonplaats gehaden heefte!

The other passage cquoted by De Villiers AJ was from 'Schrassert, Consuliesticn,

_ 384)
Advysen, Vol. 2, C., G®'., ‘Either the typist's devil or the printer's gremlin hes
had a hand in this citation. There is, as far as is known, only one edition of

Schrassert's Consultatien, advysen en adverlissementen (Hardewyck 1740-54), and there

the passape appears in cons 94 of volume 2. It is cited in the judgment of De Viliiers
385 :
AJ agd reads;

'Want of wel een Officier in de plaets van sijn guarniscen sig moet

voorsien van een logement geduyrende zyn verblijf aldaer; sco maeckt
dog een soodanig logement danselven niet tot een inwoander der Stadt
voor soo verre andersints een Officier geen gedachten heeft om daer

altoos syn fixum domicilium te houden; maer behoud syn voorige woon-
placts. +..! o -

De Villiers AJ rightly stresses the sigmificance of the latter part of this
extract.

There is another passage in the old writings which, being possibly even stronger
than the Schrassert excerpt, might also have been cited. Strangely enough, it has not

been mentioned in any South African decision. It is an 'advys instructoir', dated

7 April 1758, in Schomaker's Selectz consilia et responsa juris VI cons 25 no 2.

The passage reads:

tZonder, dat het temporeel verblvft (waar van een Militair,
gedurende zyn guarnizoen, zig moet voorziem, en hem alleen aan

den militairen, en niet aan den polityguen Rigter van die plaatze,

ad exenplum Clericorum, onderwerpt) eenig nadeel zan de regten, uit
zyne geboorte~ ofte vaderstad voortvloeyende, kan toebrengen, veel
minder hem tot een inwoner van die Stad, buiten een gedeclareert
voornemen van een fixum et permarnens domicilium, maken....!
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The divisions which have hitherto taken the view oppcsite to that now held
by the Cape Court should have ne qualms in coming to the Cspe stendpoint. Not
only is there old anthority in its favour, but it is supported by decisions in
.Jnglamf’,s )ucotlandsmlzuotrullziassa)nd Canad;P,g)and by leading text-writers in fnglo~
Amerlcgfgﬁﬁ Scots 1aj?lroreover, if the courts hold that a 'prohibited person'
present on a temporary residence permit can acquire a domicile of choice in the area -
and the Transvaal courts certainly so hold - why should they deny this to a serving
member of the forces who, if removed by orders of a supcrlor, can have an gg;ggg‘
revertendi whlch, unlike that of the prohibited person, is capable of being carr1L&
into effect without the prospect of flying in the face of the law?

This said, it must be acknowledged that at present not all the divisions are

392)
of the Cape view. The Natal Court, since the full-bench decision in Brace v Brace,

has set its face against the propositigﬁ;that a serviceman can acquire a domicile

in the country in wh%Fh he is stationed. The High Court of Rhodesia is in favour
394

of the proposition. =~ The attitude of the Eastern Cape Division is not clear. In

395
Fra nkenberg V'Prankenbcrr it was held that a member of the armed forces cannot acquire

a domicile where he is stationed, as he cannot declare a pé;ﬁfnt and binding intention

to settle there. On the other hand, in Paterson v Paterson it was held that he could

acquire such a domicile. But Paterson purports to rest on Baker! which is not authority
for such a rule. The position in the Eastern Czpe Court remains uncertain.
The Transvaal rule agﬁfars to be that a domicile camnot be acquired. The

earlier case% to this effect were upheld by the full-bench decision of McMillan v
398
McMillanm:
' *[TJhe ... intention [to settle] remains in abeyance ... and only

becomes operative as one of the factors establishing acquisition
of a domicile of choice, when the plaintiff is discharged and is
no longer under disability as regards hies freedom of action....
A mere intention to reside permanently at the proposed domicile
effects no change of domicile until such intention is carried into
effect by actual assumption of residence.' 399)

.It is submitted that %?is reasoning is erroneous, and. that, as Ogilvie Thompson
. - 400;
AJ put it in Nicol's case, provided there is due proof, there can be a 'sufficient
combination of residence ... and intention ... tc coustitute domicile',

401)
The Transvaal authcrity contrary to Mchllan v Mcnlllan is elther obiter or 1s

based on a misapprehension as to the ratio of Bakxer's case. 2here is, however, a

403
later decision of a single judge, Ex parte Glass, &hlch' whilst purporting to follow

Mchlllan, 15 really inconsistent with it, and shows the judicial trend towards holding

that there is no legal bar to the acquisition of a domicile of choice in these

circumstances.
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The issue in Glass was whether the applicant was domiciled in the court's
area. at the time of his marriage. Until he joined the army in 1935 he was
domiciled in Scotland. In 194% he was sent to South Africa as a convalescent and
tol.d that hé was no longer required for military service and would be discharged
when restored to health. On his expressing a desire to settle in the Transvaal
he was promised that he w;uld be demobilized there. Meantime he was allowed te
take u» employment and wear civilian clothing, which he did. A month after he had
taken up a job of a permanent character in Johannesburg he married there.  Six
months later he was discharged from the army. Neser J, sitting in the Witwatersrsnd

: ‘ 404
local Division, by a neat sidestep distinguished McMillan, holding that in the

excéptional circumstances Glass was a free agent. It was an adroit avoidance of
the full~bench decision, but, with respect, the distinction is untenable.

The passage in Schomaker's Consilia cited asbove,which states that a soldier

does not acquire a domdcile in the area iu which he is stationed unless he has an
express intention of making it his fixed and permanent home, draws attention to what
is genecrally accepted, namely,that the court should not lightly conclude on the facts

that such & domicile has been acquired. Assuming the Scuth African rule is that
405)

such demicile can be acquired, said Schreiner JA in Bzker's case, .
'it will no doubt be necessary to examine the evidence in each case
with special care to ensure that, before a change of domicile is
found to have talen place, there has been clearly proved 'a final
and deliberate intention' to abandon the former domicile and establish
the new one..e.. In particular, care would have to be taken lest a
mere inclination to settle in the country where the soldier is stationed,
after the termination of his service, be treated as a present exercise

of the choice of a permanent home in that ciéggry.'-406

In the leading Scots decision of Sellars v Sellars the Lord President (Lord

40
Normand) said that mere proof of a 'service residence' is not enough: what is

required is that there
'co-exist with a residence, which has begun and is continued under
military orders, facts znd circumstunces which establish a residence
voluntary in character and chosen by the soldier, although it is a
residence in the place in which he is stationed by the order ef his
military superiorst'. 409)
Facts and circumstances which have played their part in persuading the courts

that such a residence has been acquired include the purchase or hiring of land

- . . 411 )
in the areaaéga application for registration as a voter. )‘The absence of the physical

manifestation of the averred irtention to settle permanently which is afforded by

the purchase of a house, etc , may perhaps in practice often prove fatzd %o the
12

establishing of the contention that a domicile ... has been acquired', but this

will net always follow.al3) It is a question of evidence, notof substantive law.,
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418)
his move in his eyes temporary. :
What was said of public servants must apply equally to employees of foreign
firms who are sent to the alleged new country of domicilg}9 The decisions to the
contrary effect seem manifestly wrong.Azo

Immigrants, devortees and those subject to a derortation order. A person

whose entry into the Republic was and has remained unlawful is unable to acquire
p domicile in the country or any area of it. While there are seversl South African
cases in which this rule has been pronounced in relation to the acquisition of a

statutory domicile under the immigration legislation by one who has evaded its

421)
provisions, there does not appear to be a crisp decision on the matter in isistion
42 420
to the acquisition of domicile at common law, though there are obiter dicta that

the answer is the same. In Rhodesia, however, it has been the subject of judicial

424
pronouncement., The first case, Abelheim v Abelheinm, was subsequently considered Yy

425)
the Federal Supreme Court in Smith v Smith not to we a case of initial unlawful

entry but rather one in which A subsequent to entry and only after the critical period
for testing domicile, viz the dete of institution of proceedings, became a prohibited
immigrant., Thus it fell within the class of 'precarious residence' cases, and Russell
J's holding that A was domiciled in the courti's area at the institution of proceedinugs
had been correct., But Brigge ACJ, delivering the judgment in the appeal in Smith,
stated plainly that if, as in Smith iteself, the entry and entire subsequent residence

of the de cujus in Abelheim had been unlawful, the case had been wron%E%)decided.

The judgment of the Federal Supreme Court is undoubtedly correct and is in
conformity with the rule now expressed by our courts that a deportee who is actually
removed from the country and is a prohibited person whose return is illegal cannot

in law have the animms revertendi. But, with respect, some of reasons given in the

Jjudgment of Briggs ACJ are open to question. The learned judge first of 211 distin-
guished those cases where the illegality of entry or residence has been expressly
or implicitly condQnEd ?y the suthorities, for here it is possi%g%fbr a domicile
of choice to be acquired, no issue of illegality being involved.: He then said that
legal rights and privileges cannot be obtained by illegal means and the acquisition
of a domicile can be considered as the acquisition of a right or privilege, such as
in the very case, that of suing in the court. 'The status of domicile necessarily
confers a nexus of rights, just as it may impose a nexus of obligations. A person
acquiring & domicile of choice must ... be deemed to have in mind the rights and
obligaticns which spring from it. He must be taken to intend the natural consequences
of Ks acts.,est 227

To speak of a 'statug' of domicile is to give the word 'status' an unusual

and unnecessary connotation. Further, domicile is only a connecting factor, flowing
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from residence snd the animus manendi, which is not the intention to acgquire rights

and privileges flowing from domicile but to settle. Thus refererice to acauisition

430
of righte and privileges does not appear to be relevant. )

. 431)

Briggs ACJ went on to say:
t,.. [I]t is not possible ... fer a person sui fjuris to acquire a
domicile of choice in this country if his initial entry and his
residence at all times thereafter have both glways been unlawful .
in terms of the Immigration Act 1954.... Acquisition of a domicile
of choice requires both residence and animus manendi. Not every kind
of de facto residence will suffice. It nust usually be residence of
one's own free will or, at least, if it is not,the residence can be of
no value as evidence of an animus mznendi. The animus m=nendi must
be both genuine znd honest. An intention to persist indefinitely in
a course of unlawful concduct may be genuine: but it cannot be honest.
Feors that the worst may happen do not necessarily preclude a sufficient
animus. But knowledge that one is residing only in defiance of the
law, and will so continue indefinitely, makes it impossible to have an
aninus manendi of the recguisite quality. I think also that the matter
may properly be put in another way. The animus manendi, though it does

not require am sbsolute intention to reside permsnently, must at least

be an unconditional intention to reside for an indefinite period....

In this case the intention ef the appellant, putting it at the highest,

can only have been, "I will stay in Rhodesia if I can escape the attention

of the authorities, whose statutory duty is to deport me, and who will

at once do so if they learn the true facts about me'. T think a

conditional or previsional intention of this kind cannot amount to en

enimus meanendi necessary to establish a domicile of choice.!

It may respectfully be asked whether this dictum does not raise avoidable
difficulties. 7That knowledge of the prospect of a summary termination of one's
residence can subjectively prevent one from having the reguisite animus is of course
a possibility, but there can be the necessary intention despite the anticipatiom.
This possibility does not appear to have been alluded to. The simple ground of the
decision, it is believed, is that the law does not permit of an illegal factum or an

animus wanendi thal must result in an illegal act. In the words of Pollzk, !'the

residence must be lawful and the anlmus manendi or the anlwus revertend1 must be

433
capable of being carried into effect w1thout transgressing the ’ﬂw‘ 4 CAs it was put

by Griffith CJ in the Australian High Court in Ah Yin v Chrlutlc,“ }tth acquisition

of a domicile of choice by a person coming from abroad to any country depends ...
upon the permission given by that country to enter.it and make it his heme'.
The rule applies equally to a person deported from the Republic and who is a

prohibited person whose re-entry is un%ggful. No cognizance could be taken ef any

animus revertendil Zggf he entertained., But the position was for long obscure..
In the Digest it is stated that a banished person acquires in the meantime a
domicile in the place to which he is banished. Voet is in similar vein, though he

speaks of the exile's also retaining his original domicile if he has the animus rever-

433)
tendl.‘ %an Leeuwen says that he who is banished with loss of civil rights (a de,oztdtus
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-loses his domicile, but not he who is banished without such loss (a rele,dtus)

Care wust be taken not Lo equate certain types of ancient banishment or exile to a
particular place with modern depertation, for with deportation there is either no
definite destination or elge no compulsion on the deportee to remain in the place

of destination. But in principle the animus revertendi should be treated in the same

439)
WaYe

In modern law banishment or deportation to a country does not confer a domi.cile
thcre. lnong the later writers en the civil law there is scme authority in favour of
the retentmn of the original domlclleaﬁlgurgo on the ground that the propositus
is presumed never to have given up 511 hope of return, Story on the grcund that the
new residehqe is under constraint, like thot of a prisoner. WNeither view is at all

ersuasive,
’ Three Soufh Af;icanICases up to 19384§apport the contention that retention of

the animus revertendi ledds to retention of the domicile in the country, despite

return being illegal. The contrary and, it is believedl gorrect view, has been taken

4
in five other decisions. The first was Ex nsrte Bonelly, elready encountered in its

holding in favour of the revival -of the domicile of origin doctrine. Mason J
considered that the zuthorities favouring retention of domicile by exdles were con=-
templating the domicile of origin and in any event were not laying down a rule applic-
able to life-long exile, The lJearned judge held that the propositus could not retain
his South African domicile of choice as he was liable to instant punishment and depor-

L44)
tation on his return. The next decision was Ex wnarte Fraser, containing a most

even_ be read to lend .
unsatisfactory judgment, Nthh could/some support for the contention that a deportee

may retain his domicile of choice. - Then came Ex oparte Gordon, where Greenberg

followed Ex yarte Donelly but said that '[d]ifferent ... considerations ... apply to

the question whether an exile loses his domicile of origin and the %Pestlon whether
a person deported from his domicile of choice loses such domicile’. Accordlng to
Greenberg J, to speak of voluntery residence is inept, and it could be said that the
deportee had the purpose of leaving the country - an explanation that will not cover
the case where he has an intention to return. '

A detailed exemination of the guestion was embarked upon by z three~3udge C%Fe

447)
Provincizl Division bench in Ex yarto Vacleod which sustained Pollak's argument that

*the animus revertendl must be capable of being carried into effect without trans-

gressing the law'. De Vllllers J, delivering the judgment of the court, said:

fThe expression of an intention to return in the future cannot in
the case of a person deported from this country, unless it rests
upon some legal foundation, carry the question of the continued
retention of a domicile any further: for such legal foundation
cannot exist while the order of deportation is still operative.
The effect of the order of removal ig to terasinate his further
residence and at the same time to render vain any expression of
intention to return during the operation of such an order which

is unlimited in time.® 449)

Footnotes on page 110,



- 50 -

This passage contemplates the possibility of an operative animus revertendi if

' 450
return is not actually unlawful, which is the position in English law. )It was

a rule that was also accepted in the latest South African decision, Drokensbergoers

451)
Bpk v Sharpe, which followed the principle of Ex parte Macleod. Only when the

deportee's return ceases to be illegal, that is, when he is no longer a prohibited
person (formerly 'prohibited immigrant'% will he 'be in a position to re-establish
a domicile of choice in the Republic!. Of course, this would require his actnal

residence coupled with the animus manendi.

What has been sald must be subject to éﬁé_principle that no one can be without
a domicile. Despite deportation and a prohibition on return, a domicile in South
Africa (or a province or area therein) may be retained simply because the deportee
has not as yet vaz%ged a new domicile end the old domicile remains either gua
domicile of origin or last domicile of choice, depending on which gap-filling 1ule
is finally accepted. 1In the event_what has been written may prcve to be much ado
about very little.

When does the person s%gi%ct to a deportation order lose his domicile of choice?
According to Dicey and Morris *fhe does not lose it merely because o deportation order
has been made against him?Ssﬁe.only loses i1 when he is actually depo§£%3‘. Tor the

last proposition they cite the South African cases of Ex parte Donelly and Ex parte

457 :
Gorcdon. But both cases were concerned with actuzl deportation and there are not even

obiter dicta dealing with the problem. The answer must depend upon when the residence

became illegel. Should the person involved escape the authecrities and stay in the
country after it became illegal for him to do so, he would lose hig domicile of choice
albeit afsgfﬁ physically present. This was stated ggifgzﬂby_pg Villiers J in Ix parte
Macleods 'If he in some way successfully evades the order and remains in the Union,
his continued residence would be illegal and in deflance of the laws of this country.
Could such illegal residence ensure the retention of a Union domicile? The guestion
posed carries with it its own refutation.’ In fact, -however, it would appear that
wvhere a person has a domicile of choice only his actual removal from the Republic
maxes him a prohibited person whose residence is illegalquﬁhat explains the dictum

. : 460)
of Henmning J in the Drakensbergrers case: 'The carrying into effect of the deportation

order made him a prohibited immigrant and extinguished hisdo¥éﬁ}1ebf choicewithin the

Republic.' The dictum of Murray J in Van Rensburg v Ballinger goes too far,

More involved questions arise with immigrants. In principle, it is clear
that one who may lawfully reside in Scuth Africa as long as he pleases provided he
does not commit one of a list of scheduled offences upon which he becomes liable to
deportation can acquire a domicile of choice here, because it is within his own pbwer

to ensure that his animus manendi can be carried into effect. This appears to be
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462) further
the decision of the English Court of Appeal in Boldrini v Boldrini. It is/arguable

in principle, however, that if the proposiius is lawfully present in the country
but under only a temporary residence permit or one freely revocable by the executive
or renewable by it In its unfettered discretion, then he cannot acquire a domicile

of choice, for the animus manendi can at any stage be frustrated by the zuthorities,

whereupon it will fly in the face of the ldw. %ut except in one MNatal case, Neaves

464
v Neaveg, this reasoning has had only a slender appesl to South African courts. The

present position is that the de cujus can iormu]ate the requ1r1te snimus, prov1ded
465
the prospect of implementing the intention is not too remote. t may be said to have

been so with Neaves, bandmaster cn a ship plying between Ingland and South Africa,

who wished to settle permanently in Natal, but who was refused the requisite permit

by the immigration authorities and had to content himself with living with his wife

in Durban on temporary visits‘a“O)n this practical basis the case can perhaps be distin-
guighed from five caszes of immigrantswith temporary residence certificates, in each

of which the protauonliggu&;hold to haziggcqu1red a domicile of cho%ce - Joosub v

467)
oalaam, Cwambe v‘Gwambe. TFenner v Fenner, Van Rensbury v Balllnrer and (pzeuum hly)

Ex parte P@ko]a. Bn the Jight of realities the liberal attitude taken by the court

is commendable?72 Raving regard to the stringent South African laws governing deporta-
tion, it would be difficult indeed for an immigrant to acquire a domicile ef choice,
if the test were that it had to rest in his own hands whether his intention to stay
permanently could be carried into effect. Inter alia, it lies in the unfettered
discretion of the executive to deport any alien, armcd_w1th a permanent residence
certificate or n0t°473)

Unfortunately, the legal basis of these generous decisions is unclear. In

Joosub v Saldan and Ouambe v Gwambe the court purported to follow Boldrini, whlch,

it has bcen submitted, is a case of an immigrant with a permanent residence permit
who could be deported only if he committed one of a number of specified crimes. In

Fenner v Fenner, Van Rensburg v Ballinger and Ex vorte Peckola the rule that a soldier

474
can acquire a domicile cof choice was found to be in point, b&t it was held - rightly

Yclearly not in point* in Gwamhe v Gwambe. As has been stated, the servicemen cases

could be read as subject to the reservatlon that the requisite animus manendi can

ultimately be carried fully into effect, and not on sufferance, which is the very point

at issue here.
In Joosub v dlaam the rc~*ondent was a prohlblted immigrant holding a temporary

residence permit, which could be renewed or not or cancelled at the discretion of the
Minister of the Interior at any time. Greenberg JP held that the rule enunciated in
Johnson does not refer 'to an alien who wishes to settle in the country, who intends

to do all in his power to bring this about, and who in all probability will not be
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disturked and who believes that he will noéﬁiS) Fenner was in a similar posilion:
technically a prohibited immigrant on & temporary permit but who in all probability
would be permitted by the executive to remain when the special war legislation

designed to meet an emergency uncmployment situation came to an cnd. To Tredgold J
the intention to reside permanently could exist althoupgh it was *'difficult or uncertain
of attainment. To contend otherwise is to confuse intention with expectation.' It
could subsist although its fulfilment 'is liasble to be pcstponed, interrupted, or

even wholly frustrated by the m%%%%ary or immigration authorities; or by the inter-
vention of other circumstances'. This statement seems rather strong and must be

read secundum subiectam materiam, for surely there must be a firm foundation of

realism in the intention. One could hardly attridute zn animus meznendi to a prohibited

his motiher in her dying days.
The judgment in the leading case, that of the full bench of the Transvaal Court

in Van Rensburg v Ballinger,is, with all respect, of an unhappily wavering nature,

for Murray J, who delivered the principal judgment, scems to swing from holding that

it lay in the groposituz;g)own hands t§ determine hiségg§tiny_éhd that it lay in the
hands of the executive., DBut,as pointed out Wy Turpin,_on the facts it was really a
case of executive discretion. B had arrived in South Africa in 1328 as a prohibi.ted
immigrant with a three-month residence permit. After two months the Minister of the
Interior extended hie temporary permit 'for an unspecified time', provided that he
would have to leave on lLimely notice, and seid that he could remain permanently
subject to behaviour satisfasctory in the eyes of the Minister. B resided in the
country continuously thereafter, acquired land, registercd as a Parliamentary voter,
married a Union national, was appointed a commissioner of oaths by the Minister of
Justice and participated actively in public life. The_court concluded that he had
the snimus manendi and had acquired a South Africen domicile. Murray J said: Ll

480)
‘eee [Als the alien cases show, .domicile is lost only when the higher

authority has actuzlly invoked [the] right of termination [of residencel].
The individual is, in fact ... the master of his own destiny. e can
decide to have his bome in the particular place and he can carry. that
decision into effect.,

«+e 'The power of a higher authority to terminate a person's residence
in a particular area cannot per se affect the question whether that person
intended to make his permanent abode there. If the power of terminstion
is actuzlly exercised, then naturally with the disappearance of physical
residence the domicile thus acquired is brought to an end. - Until such
termination the only effect of the possibility of that power of depcrtation
being exercised by a higher authority is that the person may (I do not say
he must) be taken to realize Lhe precarious character of his residence
and consequently may not be held to have formed the intention of making
his permanent home in such area.'
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Disregarding the unacceptable wideness of the statement relating to deporitees,
which slurs ever the position where the Er&ﬁoéitus evades the officials attemp£ing
to execute the deportation order and commences living illegazlly in the country, the
reader may consider that the cases concerning the deportee in which it has been held

that he cannotl have an operative aninmus revertendi, far from strengthening theposition

of the prohibited person phySicallymﬁresent under temporary permit, weaken it by
showing that attention must he paid to the question whether the intention to remain
permanently can be carried into legal effect., But niceties are out of place in a

South Africa whose law permits the summwary deportation of sn alien azdmitted as am
imgigrant. 1In practice a certificate of permanent residence may_yicld a precarious
presence, while one of temporary residence may turn out to alioﬁfgémaining continuously.
The rule as expounded by our caurfs today is realistic and fair, and to question the

respecltability of its ancestry is unnecessary.

Refupgees, fugitives from justice and versons livin; abroad becavse of il hezlth.

It is sometimes claimed that the reesidence. must be volunfary, g%is there must be a
freedom of choice, before a ‘domicile of choice can be acguired, #ith physical coer-
cion, such as the movement of a convict to amother country, this statément mz2y broadly
spealcing be apposite. But it is inapplicable to so-called mental pressure.

A political refugee, a debtor fleeing from his creditors or a fugitive from
the police always had the alternative of remaining where he was. The mental pressure
was not so great as to have precluded any act of volition, unless insanity intervened.

animus manendi in the new country. But it cannot be decisive. If a political refugee

desires to return to his homeland, normally he will not have lost his domicile there.
Even then, '[o]bjective factore may sometimes override s%ﬁﬂ?ctive hopes', as with a
'White Russian' intending to go back to a 'Free Ukraine!. If he wishes never to go
back, or even if he has the wish to return but admits to himself that it will never
be possiblé?%%anmy be held to have acquired a demicile of choice in the country in
which he has sought refuge, provided it can be shown that he intemds rcmaining there
indefinitelyﬁ§6iFailure tb return to his native land when it is safe to do so will be
important evidcncg. 488)
Similar cohsiderations apply to a fugitive from justice and a debtor. The
natural conclusion would be that the fugitive has no wish to make the fatal journey
back. But again the facts would always have to be carefully examined. If the fugi~
tive debtor intends repaying his creditors and then returning or the criminal has
committed a venisl offence or one the prescriptive period of which is short, the

decision could well be the opposite.
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Most troublesome are the cases where movement is for reasons of health, If
the intention is simply to spend a short time abroas because of, or in order to
recuperate from, an illness, no new domicile is écguircd. So too if thie object was
to avoid the possibility of infection. Whén in the mid-fourteenth century the

ten protagonists of Yoccaccio's Decameron fled Florence, three-fifths of whose

inhebitents had been wiped cut by the pestilence, the Black Death, znd spent their
time regaling one another with their immortal and racy stories in a villa garden
on. the slopes under Fiesole, thej did not lose their Florentine domLc11L€89?or, in
principle, would a domicile be acquired through residence abroad for an uncertain
period in the hope of finding a cure znd then returning home, as with the one time
tuberculgﬁiﬁf in sanatoria in alien lands, immortalized in Thomas Mamn's The Mapic
Mountain. More difficulty is experienced with two other types of case. The first
is where the invalid lives in a foreign country permanently or indefinitely because
his health suffers in what was, up to then at least, his domicile. The intention to
alleviate suffering or retard the progress of a disease is entirely compatible with
the intention of settling that the law cells forianguch a motive for permanent
residence in a place is ... fully comnsistent with the exercise of a free choice,' 492)
The other awkward case is where a person is assured by his medical advisers
that he has but a brief spell of life left and he would be advised to spend 1t9%§
another country, where he would suffer less. Lord Kingsdown's well-known view was
that it would be 'revolting to common sense, and the commen feelings of humanity!
to hold him domiciled on the alien soil, with succession to his movables governed by
the law prevuiling there. Principle, however, drives to the opposite conclusion,
because>1ntentlon is to remain there permanentl;ﬁg;the faint hope he might perhups
entertain that the diagnesis was wrong or a revolutionary medical discovery leading %o
a cure will be found before his dealh, allowing for his return, could not signify.
Strictly speaking, again it camnnot be correct to say that 'he is compelled by sheer
necessity to live away' and 'such compulsion would exclude the element of free choice
which is neéessary to found a change of domicile'?gﬁkuwy however, will feel that
such a conclusion will give concrete expression to Cardozo's belief that in the con-
flict of laws logic has 'been more remorseless, ... more blind to final causes, than
it has been in other fields! fgélt would not be surprising if the courts, utilitalis
causa, would hold against a change of domicile in this sifuation, relaxing the rules
as to acquisition of a domicile of choice. - The danger, naturally, lies in not firmly
drawing the line after this extreme case. Yhat, for instance, of a person who is told
by medical advisers that he will dié shortly if he remeins in his domicile, but that

11

be lengthencd?

he moves to a more temperate clime or to the coast, his 11fe expectancy will
497)
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IV THE DOMICILE OF DEPENDENCE

The domicile of dependenrce or dependency is one arising ipso jure, and is
founded on the notion of mairntainirg family unity in the lsw governing personal
relations.age&hese persons are or may be dependent persons in the law of domicile:
(a) married women; (h) minorss {gj those insane.

Some of the rules of the domicile of dependence may he thought to breathe
the musty air of yesteryear., Host scathing in his criticism has been Lord Denning
MR: 'The tests of domicile are far too unsatisfactory. In order to find out a
person's domicile, you have to apply a lot of archaic fgles. They ought to have been
done away with long ago. DBut they still survive. Particularly the rule that =z wife
takes the domicile of her husbznd. /mnd the rule that a child takes the domicile of
its father.!

Yet the formative jurisdiction that will be assunmed by our courts will undoubt-
edly and understandably be limited. If what appears to follow may %o some scem to
lean on the side of comservatism and ultra orthodoxy, it is becamse it is believed
that radical reform must emanate from the legislature.

{a) Married woren. The general rule is that immediately on conclusion of a

= 500) ] . . . sor) -
marriage recognized by our law - which would nol inc¢lude a pelygamcus union -~ the

wife tekee the husbaud's domicile, and, subject to the possible exception where a 502)
. .50
decree of judicial separaticn ie granted, follows it as it changes stante matrimonio.

This rule, which was once said by a ?outh Africans%gige, too widely for the circum~
stances of today, to be a 'universzl rule of law', obtzins irrespective of the nature
of the marriage, whether it be a2t common law or with antenuptial contract, and if
the latter, whether the marital power is excluded or nct.

On dissolution ef the marriage by death of the husband or divorce the broad rule
is that the widow or divorcee does not revert to her pre~nupg%z% domicile or domicile
of origin but retains her last domicile until she changes it. She may continue to

live in the same area with the animus manendi, in which event it becomes her domicile

of choice. Otherwise it dontinues pro tem. There is a danger in conceiving of, this
rule of continuance of a domicile of depencency as a fictional domicile of choice,
resulting in a sub-rule that the woman must at the critical time have a new residence

and acquire a new animus manendi to obtain a different domicile of choice. The

proper approach, it is believed, is that both the factum and the animus in relation

to another area may be proleptic or, if it be prelerred to put it another way, in a
state of suspended snimation thst becomes operative from the date of the death of the
husband or the divorce, even if the woman be unaware of it or be then insane or in a
state of unconsciousness from which she never recovers. .The facts of certain English

cases may be adspted to illustrate this proposition. If W, a domiciled French womzn,
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comes from France to marry a South African domiciliary in Johannesburg, but never
had the independent wish to settle in this country and on the death of her husband,
being penniless and despairing of ever getiing back to France, committed suicide,
she dies domiciled in the area in which her husband was comiciled at her death. 595)
Twist the facts radicelly, so that many years before H's death W left him and
returned to France with the intentiorn of settling there. Two weeks after his death,
of wﬁich she has rot becowme aware, she dies in France. There she dies 3omiciled.506)
But say she had become insane a week before H's death, or was run down by a wolor car,
rendered unconscious and died without regaining consciousness, so that ‘at his desth
she had not the capacity to forn?gffe the requisite intent to settle in Franrce. It
has been argued with much cogency that she should stiil be held to have died domiciled
there, for this will preduce an answer that accords with common sense end the rezlities
of the situation. '... [SJhe should not retzin her dead husband's domicil by opera-
tion of law, if she has slready de facto a domicil of choice elsewhere.‘SOS)

If o marriage is declared null and void ab initio, eéx hycothesi the woman at no

509)
time tock the man's domicile qua wife. IHeverthelessg, if she was a major spinster at

the time of the ceremony, looked at as one sui uris for the acquisition of a domic%}f

of choice, she might have acquired it anime et facto in the same area ss the man.

Here the motive, that of living with the man she believed to be her husband, must not
be allowed to detract from a possible finding of intention to remain permanently. If
she was a depeundent person at the time of the ceremony, say because she was a minor
or already married, her domicile of dependence will centinue. It may in fact coincide
with that of the man.

If the marriage is annulled as veidable, since the union subsisted until it was
set aside, the wife followed the husband's domicile until the decree was granted.
Once it is sfanted, will its general retroectivity be taken to apply also to ;?f)
quondan wife's domicile? There is some persuasive authority that it will not, in
which event the woman could aceuire a new domicile only after the annulment of the
marriage, either through dependence ¢or as one sui juris.

The rule that a wife follows her husband's domicile has been said to be ‘a 512)
consequence of the union between husband and wife brought about by the marriage tie'.
This is mere verbiage, however, and expresses no rationale. Pothier says husband

and wife are regarded as one person. This old fictien again affords no explanation
of the rulg}A) In some systems the reaso?lg?s once said to lie in the incapacity of

a marricd woman to manage her own affairs, but this cculd never have been applicable
to Roman-Dutch law, where the husband's marital power could always be excluded by
antenupticl contract, A Louisiamna appeal court has ventured the justification that

*the social and economic dectrine of marital unity and public policy demend that the
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civilized concept of the family unit be protected =nd m;ue 3ecure by permitting

one fasily (husband snd wife) to have enly one domlclle' Herein must lie the true
reason. 4is the Royal Commission on Marriage znd Divorce 1951-5 gaid, 'to have two
1aws regulating the mitual rights end obligations of»%ﬁggand and wife will introduce
uncertainty in a2 matier where certainty is essentialt. The practical difficulties
flowing from allowing a wife to have a ddmicile different from that of her husband
lie primarily with choice of law, not with jurisdiction.

It would appear - there is no authority on the matter - that unity of domicile
will exist even though the wife is a prohibited immigrant (persom) or has been deported,
for the rule is one that flows ipso Jjure, irrespective of the legality of the residence
of the wife. The weight of old authority opposes & clause in an antenuptial contract
that the husband shall not change his domicile without his wife's consent.518 It is
very unlikely that our courts which, like the English courts?l%ave been applying the
unity of domicile of spouses concept with 1ncroas‘ng strictness, doﬁld do anything
than uncompromisingly condemn such a stipulation, were it ever to arise for judiciel

congideration, an unlikely happening in these days of utandard form antenuptldl

contracts,

“Nor. can)a wife acpuire a separate domicile rbrel berauso she lives apart from
. 520
her husbend or he has committed a matrimonieal offence or the spouses have entered

. . 522)
into a deed of sepzration.

Voet states that if the husband is an ex1]o, a galley slave, a priéoner of war,
insane or a declared prodigal, so that he 1s considered to have suffered civil death,
the wife is regarded as a widow. The inference is that she can acquire a domicile
of her own. There is no Seuth African cese in which Voet's views were followed,
and it must be considered that they do not form part of South African law, so far ss
the situations they deal with are conceivesble today. The ensﬁing-problems of juris-
dicfiorn in matrimonial suits and the domicile of dependence of minor issue of the
union will be so difficult if at all ypossible of solution that this exceptional case
ol Voet's must be disregarded.

There have been occasions in the past, however, when South African judges
have felt chafed by the tight bond on the principle of common domicile of spouses
andfﬁﬁéfd to loosen it. The view was expressed abiter by Buchanan J in Mason v

ﬂason that ?he wife should not be held to follow her husband's domicile where he

'has illegally abandoned his wife and left her in the former home, while he has

chosen for himself a new residence where his wife cannot follow him!, The reason
advanced was that the rule of the unity of domicile of spouses rests cn 'the legal
duty of the wife to dwell with her husband wherever he goes'. When he makes this

* impossible, then she should be able to establish, 'if not a separate domicile in the
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full sense of the term, at least es agaianst him a separate forensic domicilet. The
fallacy in this dictum lies in the suppesed reason for the unity of domicile principle,
~which, if it were true, would allow every deserted wife to bring divorce proceedings
in the Eourt of the area of her own seperate domicile, which is manifestly incorrecg‘.’z5>
Further, while, as has been shown, the notion that domicile can exist for certain
purposes and not for others will have to se conceded in certain exceptional cases,
it should not be pressed further than abzclute necessity drives. The legislature,
albeit somewhat tardily, has come to the relief of the deserted wife who wishes to
bring sn ac¢tion for divorce or judicial geparation elsewhere than in the area of the
common domicile.527>

Rodéuburéifgg vas seen, held that a wife does not follow the domicile of a

. 529
vagabundus husband. Accerding to the Vervole op de Hollazndsche Consultatiern, L

vagabundus keeps, the last domicile he had before, Jike the protagonist of Robert

Louis 3tevenson's The Vapabond, he said !'Wealth I ask not, hope nor love, /Nor a

friend to kmnow me; / All I aek, the heaven above, / And the road below me'. If
modern law is pessikly prepared to conceée the possibility of the existence of. such
a persog,olt is not prepared to endorse certain judicial suggestionf?{%at the law
endow his wife with the capacity to acquire a domicile of her own. -

o two occasioggBKotzé JP expressed the view ohiter that the wife might be ahle
to acwuire a separate domicile (at least for the purpose of divorce proceedings) where
the husband came on &« visit from abrozd, married her in South Africa, her domicile of
origin, &nd then deserted her, leaving the country. A South African court on one
occasi0333gnt so far as to hold that a deserted wife canm acquire a domicile of her ewn
in a country in which the spouses were not domiciled at the time of desertion and in
which the husband was not at present domiciled, for the purpose of suing there for
divorce.,

The decision of the Privy Council on appeal from Ceylon in Le Mesurier v
Le Mesu;igr?gg?;ggbmpatible with all these éuggeated exceptions to the principle of

the unilty of spouses' domicile, which are contrary to Roman-Dutch principle and

gmount to no nmgfgfhﬂn a succumbing to an appeal ad missricordiam and have been rejectaﬁ
in later cases. Hardship to the deserted wife desirous of instituting action for
matrimonial relief has been relieved to a considereble mecasure by recent legislative
Mmeagures.

The 'prespmption‘ against a change of domicile may afford some help to the
deserted wife too. Apain, if a husband changes his residence with the object of
adversely affecting his wife's interests, as, for instance, in bringing a divorce suit,
the court might be chary of concliuding that there was a genuine change of znimus on

: 537)
his part that would result in a change of his domicile. Of cecurse, the law does not
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prevent a hu%gggd from chenging his domicile even though his wife'§3%nterests may

be prejudiced, znd the ccurtmust not be read in Stevtler v Steztler as requiring a

bona fide change of domicile by the man. The position is correctly stated by Scho-

540) o e . . s
maker that a chenge of domicile in fraundem lenis is net presumed.

. 541 :
Finally, the freguently referred to mexim ubi uxer ibi domus mgy give relief

where the husband has deserted his wife, quit the-area of domicile and disappeared.
'The supposition is that if a man leavgs his wife behind he does not intend to change
his domicile’ihﬁ%d the court may be prepared to hold that ke continues domiciled in
the srea in which he last had a home. But the maxim, which does not furnish ta’
criterion wer se of the husband's demicile but furnishes an element in deciding that

.5 545)
domicile', wmust not be pressed far, for it 'loses much of itsszzrce when the gulf

between Imsband snd wife has so widened as to be impassable’.

This leaves the vexed question whether the judicially separated wife is
competent to acquire her own domicile of choice. First, as to the zuthorities. U
Hubéy‘and Fothier hold that she is. But it is significant that meny writers, including
J Voet?iﬁ>not allow fcr any quelifications to the rule that a married woman follows
her husband's domicile. The court in two Natal decisiongsggpressed.gruve d%%gtﬁ,

obiter,as to the existence of the zlleged exception. In Steytler v Steytler it was

held that though the judicially seperated wife might te able for certain purposes

to acquire a separate 'jurisdictional domicile! and be sued there, she always follows
her husband's domicile in matters pertaining to the marriage tie and status.  But

in the Roman-Dutch law, which theé court did not explorc, there is no warrant for such
tdivisible domicilet. Somewhat similar %%3 the reconmendation of fhe Royal Commission
on Herrispge and Divorce 19515 of England that a wife, whether judicially separated

or not, should be capable of claiming her ewn domicile, but only for the purpose of
bringing proceedings for divorce or smnulment of a voidable merriage. This restrictive
view has been criticized.553)

. In Scots law the judicially separated wife continues tc follow her husband's
domiciIZ%A)The position would zppear to be the same in English,lag?jthough while the
Privy Council has prenounced to this effeé%wg House of.Loigi and even a Couri of
sppeal ruling is still wanting. The Private Internationel /Committee in its First
Report in 1954 wished to give thel‘udicially separated woman the capacity te acquire
her own domicile for all purposégi' The abortive Divorce Bill 1959 was bolder,
allowing a married woman generally to acquire a separate domicile, which goes somewhat
further than does the apparent United States rule, which would require her to live
apart from her husband unless there are speccial circumstances making such a result
Unreasonable%SB%n its Seventh Report, however, the Committee included that 'legel

. 59 .
complications' would eutweigh any advantages yielded by such a step.  But it did not
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retract its oripinal recommendation regerding a judicially separated wife. Alsost
all the alleged legal conmlications would arise in this situation’too.sﬁo)
w¥hat advantages and disadvantages would emerge in South Africa if eur courts
were to allow a juciclally separated wife to acquire her own domicile?  The advan-
tages would lie meinly in the sphere of cheoice of law. ‘here the domiciliary law
is applicsble to a wife it will be that lew which is mosit closely connected with
her through her own will -and voliticn. There would rol be any problems with the
determination of the gomicile of minor children, for it would continue to be govorned
by the present rules.Jélas regards the matrimonial proprietary régime, this is fixed
by the husband! s domiciliary law at marriage, applies to all property and is immutable,
s0 that no difficulties appesr to emerge ther%gz)iﬁe perconal consequences of marriage,
however, are governed by the present domiciliary lawé6zﬁd here we encounter a rule
that, ot least as regards legel relations between the spouses themselves, presupposes
unity of matrimonisl dosdcile. What law, for instance, would govern donations héetween
ppouses or determine whether they could sue each other in delict if they had different
doiriciles? There may be other situstions as well in which, as the Private Internatioml
Law Committee put it%ézhe existing rules would net work if the husband and wife had
separale domiciles, L egiglation would then have to provide that the personal law
of one or other of the spouses should prevail,

Jurisdictional problems would emerge. If the appropriate court to set sside a
subsisting decree of judicial separation is the court with jurisdiction in the divorce
actioS?ELhich court is that for this purpose? More importont, which court is it for
the purpose of assuming competency at common law to grant the actual diverce decree?

It is not easy to sec our cecurts developing the common law, as have the courts of the
United States?Ggo vest jurisdiction in a divorce suit in the court of either party's
domicile. ' -

In fine, 1t seems probable that the acceptance of a rule that a judicially
seperated wife is capable of acQuiring her own domicile will be attended with a number of
consequential legal difficulties, and coping with some of these will tax the courts!
law-formative powers beyond the breaking-point. TLegislation will be necessary, and
in that event there is a strong argument for geing al) the way and granting the cape-
city to acquire her own domicile to every mafried wonmuﬁ?7) There may then be one or
two additional legislative provisions called for., One could well be that a married
woman is presumed to acquire her husband's domicile on marg%gre and as it changes
thereafter unless . contrary intention on her pert is shown. This would enable
husbands and wives to cerry out their normal intentions of sharing the same personal

69) ‘ :
law. There is nothing revolutionary in the proposal, which would amount to no more

than the wife!'s having to prove that she has no animus manendi,
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(b) Minors. The domicile of origin of a minor has already been

discussed. What is of concern here is the domicile assigned by the law

thereafter during thechild's minority. It must be borne in mind that,
for the purposes of the law of domicile, minority terminates by the coming
of age, by marriage in the case cf a man, by widowhood and divorce in the

case of a married woman and by venia aetatis in the cases of both a man and

a woman. Tacit emancipation has to be considered as an additional possibility.
Marriage may also remove a woman, in the law of domicile, from the category
of a dependent person through minerity to the category of a dependent person

through marriage. Where a marriage is void ab initio,ex hyrothesi it had

no effect on the capacity of the man to acquire a domicile of cﬁoice there-
after. Thus, for instance, if a marriage is entered into without the consent
of the Minister of the Interior where both parties are below the marriageable
age?70%r the female is and the male is under 21,. the male continues to be
a minor and his capacity to acquire a domicile of choice remained from the
start unaffecfed by the 'marriagef.57 ut if the marriage is voidable only,
until it is avoided theugh under 21 he is sui Jjuris for the purpose of
acquiring a domicile., If it is annulled, it is not clear, as has been seen,
whether the decree is retroactive in operation as regards the domiciles that
have been acquired during the subsistence of the union. If it is not, all
domiciles acquired by the man as an independent person though under 21 stand.
If it is retroactive, it muast follow that until he came of age or in some other
way ceased to be a minor for the purpose of acquiring a domicile the man
followed the domicile of dependence assigned to him as a minor by the law.
If the decree is granted when he is still not sui juris for the acgquisition
of a .domicile,even if it is not retroactive he nevertheless must revert to his
domicile of dependence aé from then.

The broad principle generally accepted today is that a legit%§ﬁ5e minor
whose father is alive follows his father's domicile during minority. The
cld authorities are by no means unanimous, however, that this is an inflexible
rule and the legal position requires careful examination. There is a
temptation ever before conflicts lawyers and the courts when dealing with
conflicts problems, of succumbing to the lures of a simply formulated

principle that'yields a predictable answer. The attitude is: DBetter the rule
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be Broadly couched even if it occasionally produce aS{folt that offends

one's sense of justice than that the law be slippery. But concessions to

this attitude must be kept within reasonable limits. With husband and wife, as
has been said, there are so0lid reasons of convenience why the unity of domicile
notion should prevail. Is there any compelling nee§7ffr a child to follow

his father's domig%%f? One searches for it in vain. In the words of

Restatement Second, a 'person's domicile should usually be in the place to

which he is most closely related'. There is no need,. with a minor's domicile,
to use Roscoe Pound's phrés;, to be kept 'in the thrall of a fiction'. A
strong case can be made out for giving expression to a rcalistic attitude

by regarding the domicile of a minor, in the words of Lord MacDermott LCJ,

as 'a manifestation of parental authority and responsibility'. Recognition

must be given to the claims of both the vinculum sansuinis and parental

authority on the one hand and equity and the practicabilities of life on
the other.

The Roman law did not say that a filiusfamilias automatically took his

fathcr's domicile during minority and appears to have azllowed him to %fquire
a separate domicile if he ceased to belong to his father's household. The
Roman-Dutch legal treatises are not clear on the position. There are several
issucs.

First, does the minor's domicile change with his father's domicile if
he does not accompany him to the new residence? According to J Voet?it does
not, and apparently remains unaltered, though in case of doubt the child
should be taken to have his father's present domicile. So broadly couched,
the rule does not appear acceptable today. A domicile of origin is attributed
to 2 child from his father's area of domicile at his birth, even though the
child has never been there the old authorities cast no doubt on this rule.
It would be strange if this domicile should be held to continue, though the
father has changed domjcile, until the child moves physically to his father's
new residence. As a primary rule, it may be accepted that a father's domicile
is attributed to his minor child who is living elsewhere: that much tribute
can be paid to the claims of the blood tie and natural guardianship. There
are some cases in 'support cof this proposition, albeit they are weak and
deficien£ iﬁ~ﬁotivétion?sokwen in the United States, with its very flexible

and down-to-earth rules of domicile, this starting point is accepted. But it

1s arguable that if the father has actually abandoned his child, even.though he has
not been deprived of guardfanship or custody his child should no lenger fellow his

582
domicile. )

Secondly, has. a minor of sufficient understanding ipso jure the
‘capacity to acquire his own domicile? Some affirmative support is found in

the Roman law, as has been seen, and also is implicit in two opinions in the
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83) 584)

Hollandsche Consulbatié%. Pothier says thal a minor can transfer his domicile

1 - r L4 . . 3
to any place where he can acquire a bénefice or a pharge.(pgbl}c office) or
other employment of a perman%?t nature vhich demands a permanent residence.
5

On the other hand Bynkershoek states that minors sub cura vel parentum vel

tutorum are incapable of changing their domiciles by their own will., "Ik . . .
weet d;t een Weeskind of Minderjarige op zyn eigen houtje zyn Bomicilie niet
veranderen kan. . . .'58% seems that this is the wetter answer, as a change
of domicile may affect the minor's rights or future interests and it should

not be left to his own free and unfettered will. It must be linked up with
guardianship or custody, though not necessary entirely controlled through it.
Even in American law this is so. If a minor has been abandoned, that is,
deserted, by his father, he takes his mother's domicile, and if he has been
abandoned by both parents.retains the then domicile of the parent who last 587)
abandoned him or of his father if both his parents atandoaned him simultaneously.
This is an extreme case. Ex hyngEesi, in the normal situation . of parents
not having abandoned their child, the child has no capacity to change his
domicile,

Thirdly, it gggsbe‘asked whether the father may give his child such
capacity. J Voet can ®e read to favour this pessibility. If full taéit 589)
emanciration can endow & minor with practically the whole gamut of capacities,
including that. of acquiring a domicile, there seems no reason why the father
cannot simply confer on his child the capacity teo acquire a domicile. This
is the parallel of his being able to permit his son or daughter merely to
carry on his or her own tréde,~£usihess or employment, withoul this entailing
general emancipation. Thus, it is w®elieved, subject to the possible
Iimitations still to be explored, the answer to the question posed is Yes.

Fourthly, as already presaged, tacit emancipation may yield a capacity
to acquire a domicile. In Roman-Dutch law a tacitly emancipated minor was 590)
fully freed from the parental power save as to the contracting of marriage.
Thus he could acquire his own domicile, J Voet seums clear authority for
this rule, to which the weighty support of'PothiegQ%Lé to be added. Moderns e
South African law has come out in favour of emancipation of varying degrees,
which may reach the old ‘'absolute' state. It seems clear, then, that it may
be sufficiently.extédsive to confer capacity to acquire a domicile.5
Admittedly this point was left open in the only South African decision in

595
point, Ochberg v Estate Ochberg. There it was held that 'the facts do not
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point to his emancipation being of such a degree as to carry with it the
power to choose a domicile of his own act, or, conversely, to deprive his
father of the capacity to change hig son's domicile'. DBut this dictum
was on the assumption that emancipation should be of this range. It is
submitted that in principle it can be.

Fifthly, the question arises whether a father may give his child a
domicile Qifferent from his own, there Lieing no suggestion, however, of vest-~
ing any capacity in the childé to acquire hiis own demiciles Say the father
entrusted his son or daughter to the care of relatives abroad. There is an

) , 596). . .
opinion in the Hollandscie Consulitatien which suggests that the question is

<G

te be answered in the affirmative. A father-sent his son from the enemy
country of domicile to the court's area, to be educated in and to follow the
religion of that State., There he was publicly acknowledged to be entitled
to reside and no lenger obliged to go back to his father's power or domicile.
It wes held that he was domiciled in the new State, Subject to possible
limitations on the father's power to change his child's domicile that will
be discussed, it iz bhelieved that the guestion posed must alse, in the
interests of a realistie solution, receive an affirmative answer, 0
Sixthly, it must be considered whether the primary rule that children
follow their fathers' &omicilesg is subject to a limitation suggested by

. 598
Cloete J in the early Cape cese of Hull v Mclaster, ghat it 'only applies

vherever the interests of these minors are not affected or prejudiced by

such a change of dowmicile', While no old authority ;;;_adduced ty the
learned Jjudge nor has any been foun%ﬁgkhe proposal is not so strange as to
warrant instant dismissal. It throws up for consideration the rationale
behind the general rule of the father's domicile being attributed to his
tinor issug?o)lt cannot be, as shown, that, as with husband and wife,
because of mutual rights and obligaticus an intolerable situation will
emerge with split domiciles. The legel incapacity of the child is no
explanation. And if this argument were driven to its logical end, it

wvould produce undesirable conseguences. To repeat an imaginary situation
already posed with a married woman: Say a son, A, aged 20, against the will
of his father who is domiciled in the Transvaal, is living in Rhodesia with

the animus manendi that can be carried into effect lawfully. A fortnight

before A turns 21 he is rendered unconscious in a motor-vehicle collision,
a veel later his father dies and three weeks thereafter A dies in Rhodesia.
Vhere is A's last domicile? VWhile at the time he hecame of age A did not

have the mental capacity to formulate the requisite intention to settle in
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Rhodesia, it can be strongly argued that he should be found to have died
domiciled there, for that was his home in fact at the critical time. As
with a merried woman, factum and animus should be regarded as proleplic,
operative from the cending of minority even though the former minor be
unaware of his coming of age,

It has been arsu%d that provided the father has guardianship and
custody the primary rule is inexorable, flowing from the fact that in the
vast majority of instances a child actually has the home of his father and
the father's legal duty to give the child a home. While this reasoning is
basically reconcilable with Lord MacDermott LCJ's notion of ‘manifestation
of warental authority and responsibility'i?ﬁt should also be borne in mind
that Lord MacDermott conceived of the law's vesting authority in the father to
act in matters of domicile for the benefit of his child. 603)

Accordingly, taere is much to he said in faveour of the reservation
alluded to by Cloete J,

Seventhly, attention must be directed to the res controversa

aniong the old authorities, whether a father's change of domicile is reflected
on toé%ig minor child if the,changgogﬁs in pursuance of a fraudulent intent.

J Voet, basing himself on Rodenburg, says that a chaage of domicile of a father
widow-mother or non-natural legal guardian (on whichever one a minor is
dependent for purposcs of domicile) from South Holland, where Schependomsrecht
prevails, to North Helland, achering to Aasdomsrecht, which on the death of

a chilg intestate is more favourable to the surviving parcnt, operates so

far as the child is. concerned only if it was made bona fide and the parent

had a justa et probabilis causa migrandi, otherwise it would be deemed a

fraud on the intestate heirs who would succeed according to the law of the

previous domicile. (Succession ab intestato to movables is governed by the

lex ultimi domicilii. Presumahrly Voet's result would not follow if the
child had attained the age of competency to make a will.) Pothiegogefers
only to dependency on the widow~mother, stating that her minor child follows
her domicile as it changes provided she has altered it without fraud, and
that fraud would be held to exist if there did not appear to be any reason
for the change other than that of procuring an advantage to herself in the
succession to the movable estate of her child on his death.607)

608) 609)
On the otner hand Bynkershoek, who is supported by Van der Keessel,

rejecting the alleged rule propounded by Rodenburg and Voet, contends that
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the parent or non-rniatural legal guardian has unfettered capacity to change
the domicile of a minor. No inaguiry, says Bynkershoek, can be made as to
fraud, bhecause it isg very difficult, if at 21l possible, to prove it, and
endless disputes will result. This conclusion born of despair is manifestly
unsound, for it would put paid to the fraus legis docirine which permeated
the Roman-Dutch 1aw.610) T

The views of Rodenburg and Voet were approved by Cloete J in Hull v
McMasterﬁlkmo stated that the children would not take the - father's new T
domicile if it had been fraudulently acquired to deprive them of their
rights. Attention here is directed not {o the position of third persons,
as in Voet's example, but that of the minors themselves. DBut the principle

must embracce both situations. Unfortunately, in Iull v Mcliaster Cloete dJ

misconceived the nature of the issue before the court, which was in no wise
concerned with the controverted pointﬁlz)

There is also an English case in which the passages in Voet and Pothier
led to dicta that if the widow~mother changes her home fraudulently, for
instance Lo affect {the distribulion of the child's estate on his death
intestate, the child does not take the new domicile. As the existence of
fraud was expressly negatived by the court, the decision can be hardly be
considered as strong authority. The attitude of English jurists to it has
been mixed?la)

Should the question ever arise in concrete form, it may well he that
a South African court will find that there was no genuine intention to o

. . )
settle in the newsﬁ?yntry and that therefore no domicile was acquired there.

is Schomaker says, a change of domicile in fraudem lesis is not presumed.

Nevertheless, there is no assurance that the very reverse inference will not
be drawn that the motive goes to show the existence, not the absence,

of the aninus maumendi. In that event a choice6f%%l have gfhfe made betwecn

the two Roman=Dulch schools of thought. Pollak and Spiro sympathize with
Bynkershoek'smv;ews. mit_ig-submitt%%é however, thal the eguities point in
the direction of the answer of Voet. .

There is a final prcblem. Allowing for the foregoing exceptional
circumstances, could a child take or retain (as the case may be) his father's
domicile through dependence if he (the child) is unlawfully resident in
South Africa or has been deported? -It is believed that, as with a wife, the
attribution of domicile would probhably be held to continue te apply. The

alternative solution is for the minor to retain his. last domicile.
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How far may there be a deviation from the primary rule that a legitimate
minor child takes his father's domjcilc qua domicile of dependence? The answer
to this question may also be of significance in relation to a domicile of dependency
on a widow-mother or non-natural guardian. The answver rests, firsty; on whether the
dependency flows from guardianship (or its statutory counterpart) or from custody
of the child; and secondly, on how Far by common law and legislation guardianship or
custody can be taken away from the father.

In its full ambit guardianship embraces the entirety of the rights and duties
of pareunts of control, care and administration over the person, property and husiness
affairs of their minor isséﬁ%j In the normal cource it is vested in the father, but
he shares control over the child's person with the mother and her consent too is
required for the minor’s marriage?ZI If custody is severed from guardianship the
custadian parent (normally the mother; on the granting of a decree of divorce) is
entitled to have the child Jive with him or her, controls his day-to-day activities,
such as the persons with whom he may associate and his education, religious upbringinag
and place of residence., To that extent guardianship (if it is vested in the other
parent,almost always the father) is diminished. In this narrower,residuary, sense,
guardianship includes administering the child’s property and running his financial
affairs generally, such as making business contracts for him, investing his money,
discharging his obligationsy it would also caver such matters as agreeing to his
antenuptial contract,

At common law, save where there are proceedings before it for, or it is
granting, a decree of divorce or judicial separation, the court can deprive the
father of custody only on sowe special ground, such as danger to the child's life,
health or moralgzz) The possihility exists, not explored hitherto, that the court
as upper guafdian of all minors has an even more extended power in6§33h extraordinary
circumstances, namely, that of depriving the father of guardianship. The legal
position has nogigﬁcome more complex hecause ofzghe provisions of the Matrimonial
Affairs Act 1953 and the Children's Act 1960.

Under, ss (1) of the ctritical s 5 of the Matrimonial Affairs Act the court,
on the application of either of the parents of a minor, in granting a divorce, or
where they are divorced or living apart, may grant to either sole guardianship
(including the exclusive powck to consent to a marriagegzgr sole custod§%7ér it may
crder that on the predecease of the mamed parent, a person other than the survivor
shall be guardian. In terms of ss (2),where the parents are living apart the order
lapses ghen they become reconciled. Subsection (3) read with ss (6) provides that,
subject to any court order, a parent vested with the guardianship or sole custody
under ss (1) or on whom has been vested by a children's court in terms of s 60(1)

of the Children's Act 'the exclusive right to exercise any parental powers in regard
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to a minor' may, as long as he remains so vested, by will appoint a sole guardian

or sole custodian, as the case may be. It also states that unless the father has
had conferred on him such sole guardianship or exclusive parental power he can at
most appoint by will a guardian to act jointly with the mother. Finally, under

ss (5),where a parent has by will appointed a guardian or custodian under ss (3)

or a father has appointed & joint guardian with the mother, the court after the
testator's death may make such order as to guardianship or custody as it deems in the

minor's interest.

Clearly s 5 refers to the child of both the parents, but would also govern)
628
a child legitimated per matrimonium suhksequens, adopted or born posthumously,

It is not confined to divorce or judicial separatiom. Separation de facto is -also

catered for.

Section 31 of the Children's Act enables a children's court to order a child
in neced of care to be placed in the custody of a suitable foster ﬁarent. Under s 342
of the Criminal Procedurec Act a court may order that & person under 18 convicted of
an offence he placed in the custody of a named person. Tying up with these provisions,
s 59 of the Children's Act provides that a parent or guardian of a pupil of an
institution (ie reform school, school of industries or children's home) or who has
under that statute or s 342 of the Criminal Procedure Act been placed in the custody
of a person whe is not one of his parents is 'divested of his right of control -over
and of his right to the custody' of the pupil, these being vested in.the management
of the institution or the named custodian. Boet these rights do not include, inter
alia,'the power to deal with any property of a pupil or child or the power to consent
to [hi's] marriage’.

Section 60 of the Children's Act enables the court to deprive a father or
moLher of the right to exercise any parental powers over a child living with the
other parent and confer on the latter the exclusive right to exercise these powers,
including the power of. consenting to the child's marriage or adoptiom. The court
is empowered to rescind its order, 630)

Finally, s 72 of the Administration of Estates Act 1965 may come into play.

It deals with the appolntment of tutors and curators. A tutor is authorized to

take care of the person and, possibly, the or certain of the property of a minor;

a curator the, or certain of the, property of 2 minor. As joint tutor nominate

with the minor's mother or as curator nominate must be appointed a person nominated

by a legitimate minor's father who has not been deprived of guardianship under the
Matrimonial Affairs Act or parental powers under the Children's Act; as tutor or
curator nominate must be appointed a persomn nominated by the mother of am illegitimate

minor or of a legitimate minor whose father is dead, where she has not been so de-
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prived of gurardianship or parental powers, or a person nominated by the parent
so vested with sole guardianship or exclusive parental powers. There is also
provision for appointment through a court order of a tutor or curator to take care
of a minor's person or property. Then a person bequeathing property to a miner
may nominate a curator in respect of it. Thus a minor may have a tutor and a
curator or curators. For the law of domicile what is crucial is tutorship, for
it concerns the care and custody of the ward's person. Similarly with the
appointment by the Master under s 73 of a tutor or curator dative. But it has been
held that under this section the Master is not empowered to decide who is to bhave
custody of the person of the orphan as distinguished from guardianship of him. =Y
It follows from the foregoing that the father of a legitimate minor may he
deprived of the guardianship or scle guardianship of the child, as the case may be,

in the following circumstancess (i) almost surely at common law, stante matrimonio

and without proceedings for diveorce or judicial separation having been instituted.
guardianship being swarded to the mother or a third persoggi Similarly where thz
marriage has been dissalved through the death of the mother; {(ii) on the granting
of an order for divorce or judicial separation, both at common law and under s 5
of the Matrimonial Affairs Act. Under s 5 sole guardianship may be awarded to the
mother. At common law guardianship may be awarded to the mother or,.pOSSibly, to
a third person; (iii) after divorceor, it seems, at common law after judicial separaticn.
Here the same rules apply as under (ii); (iv) wberc the spouses are living apark,
under s 5 sole guardianship may be awarded to the mother, the order lapsing on
reconciliation of the spouses; (v) under s 60 of the Children's Act exclusive parental
powers may be awarded to the mother, apparently both during the subsistence of the
marriage and thereafter, Under (ii) (iii) and (iv) the court may order that on the
death of the mother guardianship shall be vested in a third person; and a mother
vested with sole guardianship under s 5 or exclusive parental powers under s 60
may by will appoint a third person as sole guardian.

The father of a legitimate minor may be deprived ef the custody or sole custody

of the child, as the case may be, in the following circumstances: (i) stante matxi-

monio and without any proceedings for divorce or judicial separation having been
instituted, custody being awarded to the mother or a third persoﬁ; This is also
possible where the marriage has been dissolved through the death of the motheggs%ii)
on the granting of an order for divorce or judicial separation, both at commen law
and under s 5. Uunder s 5 sole custody may be awarded to the mother. At common law
custody may be awarded to the mother or a third person; (iii) after divorce or, it
seems, at common law after judicial separation. Here the same rules apply as in (ii);
(iv) where the spouses are living apart, under s 5 sole custody may be awarded to

the mother, the order lapsing on reconciliation of the spouses; (v) under s 59 of
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the Children's Act custody may be vested in the management of an institution or in
a named third-party custodian, A mother vested with sole custody under s 5 (or
possibly - the wording of s 5(3) is unclear - vested with exclusive pareutal powers
under s 60) may by will appoint a third person as sole custodian.
Where the father is deprived of the totality of guardianship, by whatever
name it be called, manifestly his minor child will no longer follow his domicile.
Whether the child will have some other domicile of dependence remains to be discusgsed,
Where the father is deprived only of custody or scle custody, the matter. becomes
more contenticus. The old authorities do not appear to have dealt with it. The
attitude of our courts, so far as it has heen expressed, is bred of a mixture of lepal
dogmatics and a mistazken notion of the concept of domicile. 1In Landmagn\/Mienie_6J )
Van den Heever AJP said obiter: '.., an order in regard to custody does not and
cannot encroach upon the father's patermal power save in so far as the exercise of
that power would be inconsistent with the mother's custody. The father cannot chaage
the child's residence, consequcntég, but may change its domicile,' The omne other

decision in point, Favard v Favard, is not decisive either. Apparently only the

custody of the minor had been awarded to his mother by the English court that granted
her a divorce. Subsequently she came to South Africa. The question that Tredgeld CJ
put his mind to, though he stated it was not strictly necessary for the decision of
the case, was the domicile of that child, when, as a major, he married in England,
for on that decision turnmed the resolution of any possible future dispute as to the
matrimonial proprietary rézime. En passant the learned Chief Justice had to coasider
whether the propositus followed his mother's changing domicile. He considered that
.Van den Heever AJP was correct ~ 'the change of domicile depends more upon the
intention of the guardian than of the custodian parent in cases where guardianship
and custody are separated.... {A]ny question of a change of status is essentizlly
of a nature in which the decision rests with the guardian rather than the custodian.
The effect of a change of domicile in a minor as a result of actlon by the parent

is to attribute to the minor a decision on the part of the parent to change his or
her permanent residence, and a decision on SuChbfngint seems to ... be a matter
ordinarily within the purview of the guardian.' With respect, this reasoning is

not convincing. A change of domicile 1s not a change of status, though it could in
certain circumstances have that effect. But more likely its effect is a change in
the governing law or jurisdiction in relation to the de cujus. The referemce to
change of residence seems strange, for surely this lies in the hands of the custodian
and not the residuary guardian. In any event, the court was concerned with uncertain
facts, as the minor was a ward in chancery and Tredgold CJ counsidered that 'final
authority rested with the [English] courts and fot with any individual’ﬁ.39 Bearing

in mind that it was an English order that was involved and the issue of domicile did
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not arise crisply for dacision, one cannot attach much value to the views of
the Southern Rhodesian court as to the cffect of depriving a father of custody, so

far as South African law is concezrned.

Spiro for the past twenty years has contended that domicile goes with residuary
guardianshin,not with custody. Pollaﬁ?lgelying on American authority, submitted that
the 'reasonable' view was that if the mother was given custody on the granting of a
divorce decree the child should follow her domicile. Although the law of the United
States does point in this directiogfzgnfortunately it does not draw the distinction

of our law between custody and guardienship, Custody would appear to be what we

call full guardianship. On the other hand § 22 of Restatement-Second -shcws—that- the
place of residence of a minor is a significant factor, for that section states that
if a minor lives with one of his parents, he has tha domicile of that parent. This,
jt is believed, is the realistic view. WNatural guardianship, as has already been
stated, plays 2 role in determining the domicile of dependence of a minor. But
should this mot be full guardianship - the entire circle.of powers of control and
administration, not the circle minus the critical segment of day-to-day care, includ-
ing choice of place of residence, that is, custedy?

English law appears to be veering in this direction. Up to 1968 there was mo
‘decision and little commant by the Writerg?B%hough‘the Draft Code of the Law of
Domicile in the First Report of the Private International Law Commeittee of 1934
provided that as from the termination of the marriage of the parents of a legitimate
or legitimated infankt his domicile is that ‘of tha person (if any) in whom [his]
custody ... is from time to time lawfully vested or, if it is6X%§ted in more thar
one person, that of such of them as they may agree(. However, the court cculd in
all cases ‘'make such provision for the purpose of varying an infant's domicilec as
it may deem appropriate to the welfare62g the infant', 1In Scotland the Court of

Session held in 1965 in Shanks v Shanks that even if the mather is awarded custody

the child follows the domicile of his father. Three years later Lord MacDermott LCJ
refused to follow Shanks in deliverimg his celebrated judgment in the Northern
Ireland case of Hope v QQQE§7)Wh11e the general rule was that the father has the
parental auvthority and responsibility to act for his minor child, said the learned
TLord Chief Justice, %pd this passed over to the mother on the father's death, when the
father has abjured hig“;;sponsibility, this resulting in custody being awarded to the
mother, the latter is now the parert in charge of and responsible for the welfare
of the child. 1In Hope the father had deserted his family - ‘walked out of his child's
life'-?%ﬂd the mother had Dbeen awarded custody im the divorce suit,

Tt is believed that this decision points the directionm for our law, but dces
not go far erough if it is to be read as confined to a case where a father has
shrugged. off his domestic responsibilities - a situation, incidentally, where the

mothar might well ask for end be granted guardianship. 1In a divorce action custody
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(or sole custody) is awarded basically on what is in the interest of the miuor. The
father may well not have quit his duties and indeed may be desirous of taking
personal caxe of the children, but if they are girls or young hoys their custody
will normally be awarded to their mothegl.‘9 Thus if the marriage mo longer subsiste
but the father Is alive, the granting of custody to the mother, it is submitted,

should wtilitetis causa carry with it the determination of the domicile of dependence.

Otherwise untenable situaticms will arise. Say a divorce is granted when a child
is a year old; and the mother, who had been awarded custody, shoxtly thereafter
migrates to New Zealand,while the father remains domiciled in the Republic. TIf the
child dies unmarried and intestate at the age of 20 his estate will he distributed
according to the law of South Africa if he does not take the domicile of his mother.
As his whole life is centred in New Zealand this should not be. 1In whet follews

it will be taken as a general rule that with a natural guardian custody carries
domicile.

Tf the marriage has not been dissolved, the wife will continue %o follow her
husband's domicile. She may have had vested in her guardianship at common law, sole
guardianship under s 5 of the Matrimonial Affairs Act or exclusive parental powers
under s 60 of the Children's Act. Or she may have been awarded custody at common law.
or sole custody under s 5. What now is to be the rule as the minor's domicile? in
both instances there seems no avoiding the answer that, subject to the possible
limitations already outlined in the analysis of a child's dependency for domicile
vesting in his father, he will follow his father's domicile at second recmove, that is,
through his mother's domicile of dependence. It is too artificial) to reasom
that an analogue can be found with the remarriage of a widow-mother where, as wilil
be shown, it has been argued (though fallaciously, it is submitted) that, despitc

the preservation of the vinculum sancuinis and the parental power in the mother, a

minor child would not follow the domicile obtained by her through her dependence
on her new husband.

The topic hereafter bristles with a bewildering variety of possible situvations,
difficult to arrange in any systematic order. Vhat follows does not profess to
comprehend all of the situations but only the main ones - many of which-fortunately
are none the less unlikely to crystallize in real life.

Let us start with the widow-mother. Oun the applicable law there is some
learning., Or the father may be alive, but the marriage be dissolved snd the mothar
may remarry, thus obtaining a new domicile of dependence for herself. On the score
of this being reflected on to the child if she has been granted custody or guardian-
ship there seems to be no anthority.

If the father of a legitimate minor dies,in genesral the minor follows the domicile

650)
of his motherin deference to the calls of the vinculum sanguinis and of the pareutal

‘ 651% :
authority which automatically devolves on her in the ordinary course of events.
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This broad principle of dependency is, of course, subject to thes possible limita-
tions already mentioned. In particular in relation to the fifth prohlem posed,
vhether the parent from whom the domicile of dependence flows can give the child
a different domicile, the English case of In re Becaumont is of persuasive force,

Here the minor daughter of a widow was held not to follow her mother's domicile where

her mother left her in the care of an aunt in Scotland, where her hushand, the fathor
of the child, had died domiciled.

At common law a father with guardianship could by will or deesd appoint a third
person as gusrdian of his minor child, to the exclusion of the mother, slthough sbe
could not in this way be deprived of custody. According to the old writers,in this
event the chiid followed his mother'i downicile only if he took up the neiwr residence
with her with the guardian's consengfg)ln modern law the father's generel power is
restricted to the appeintment of a joint guardien by will in oné of the circumstances
already adumbrated. This should not affect the general rule that the minoxr follows
his mother's domicile, it is believed. Naturally, if a stranger is vested with sole
guardianship or sole custody, in accordance with the legal rules here propounded; the
minor will mot be attributed the domicile of his mother, The princinle would alszo
hold in the reverse situation, where the father is the survivor.

When the widow-mother on whom a wminor is Q@pendent for domicile remarries, tha
resultant legal pesition, accordimg to Pothier?dfg that since she thereafter cesses
to be head of the family, becoming part of the family of her new husband, her chil-
dren no longer follow her domicile and retaim, until they become i%iﬂiﬂﬂii’ the
domicile they had on remarriage. It is possible to read into Voeg the cazme rule,
Otherwi se the Roman-Dutch writers do not appear to have considered the matter. Thisg
1s surprising,because they do go into the qucstion af the effect on a minor orphan's
domicile of the appointment of a guardian. Here, as will be seen, the wejightier
view 1s that a relationship of dependency is created., South African case law is
silent on the effect of the remarriage of the widow-mother. English law is in am
uncertain state. It has been suggestad that the child follows his mother’s derivative
domicile only if he lives with her at her actual place of domicif%sand (nossibly)
only if the change of domicile is not to his disadvantage and not with fraudulent
designﬁ57LCCUrding to the latest version of the American Restatement, the child
does not follow the domicile of his stepfather by operation of law. He will take
his mother's domicile if this is in a place 'where the mother would be domiciled by
application of the rules relating to the acquisition of a domicil of choice',

The ideal solution would appear to lie in an admixture of Lhe Restatement
rules and the gloss on the general principle that a legitimate minor follows his
father's domicile during the latter's lifetime,, The first question, then, would be
where, were she able during her mew marriage to acquire her own6ggmicile, as is

possible in Americen law, the minor's mcther would be domiciled. 1In the vast

majority of cases it would be in the same place as her new husband, butnot if she has
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her hame clsewhere (more likely if she and her mew hushand have parted ways, but

not necessarily confined to this eventuality)., If the minor's mother would on

thie test be domiciled elsewhere, he would not Lake his mother's derivative dowmicile,
The most realistic and satisfactory answer would then be that his domicile is this
hypothetical one of his mother's. That apparently would be what wruld be decided in
the United States - assuming the Restatement correctly expresses the chimerical
common law of that land - for that would be the actual domicile of his mother in

that Iaw. Would it be beyond the permissive area of creativity of our courts to
fashion this suggested rule? (It should of course be glossed with the reservations
tacked on to the general principle that a legitimate minor follows his father's
"domicile during his father's lifetime.) Other solutions would inevitably be less
satisfactory because they would depart from reality. They would range from the one
pole of Pcthier's abiding by the last domicile principle; the one intermediate answer
that the minor would continue to follow his mother's domicile even though it come
through his stepfather, unless his mother's hypothetical domicile was elsewhere, in
which event he would keep his last domicile; the other intermediate answer that

he would follow his mother's derivative domicile only if he actually lives with her
in her nev country of domicile and otherwise would retain his last domicilej

to the other pole of saying that he continues to follow his mothexr's domicile in all
circumstenices and thus io reality obtains a domicile of dependence through his step-
fatker, All would yield unfortumate results. Consider their application to the
following situations ¢ Jill, a South African-domiciled widow with a son Harry aged 2,
marries Jack, a domiciliary of the State of Queensland, and goes to live with him

in that State. A year later the marriage breaks down, and she returns to South Africa.
For some resson (possibly a religious one) a divorce does not take place., It is bad
enough that Jill continues to be domiciled in Queensland. It would be still worse if
Harry did. Of course, on the Pothier rule his domicile would never have changed

to Queensland. But how unsatisfactorily that rule would have worked had Jack and
Jill lived happily ever after, as is still the usual course of affairs. Had Harry
died intestale at the age of 19 the distribution of his movables would have been in
accordance with the Jlaw of South Africa, of which distant land dutring his lifetime

he had not the dimmest memory and of the legal rules of which he was profoundly
ignorant. Apply any solution other than the one here advanced in either of the

above situations and the answer will be found equally unsatisfactory.

There secems to be no reason why the submissien made to govern the remarriage

of the widow-mother should not be applicable also to the remarriage of the divorced
mother having guardianship, sole puardianship or exclusive parental powers or

custody or sole custody of her minor child.

Finally, there is the possibility of a third party's having guardianship or

custody. In practice this must arise in the preponderance of cases where the
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legitimate minor's mother and father have died. If no guardian or sole guardian

(ie tutor) is appointed to him, the minor must in principle retain the last domicile
he had until he becomes sui ‘uris and then causes it to change., (If the orphan

is a girl,'she could, of course, acquire a domicile of dependence through marriagze,)
If a2 guardian, sole guardian or tutor is appointed to the minor, in terms of one

of the legal provisions already mentioned, will the minor now acquire in general a
new domicile of dependence through this stranger? (Clearly, the limjtations on the
general rule applicable to dependemnce on the father durin%lhis lifelime must apply
here too.) According to Bynkershoggoggg)Van der %ggsse% the answer is in the
affirmative, Accordinpg to Christineeus and Potliier the minor continues to keep the
last domicile he had. The view of Bynkershoek and Van der Keessel yields a more
salkisfactory answer and should be adopted.664%n addition it must be comnsidered to

be the prevailing attitude of the Roman-Dutch jurists, for it is significant that

it is repeated in § 115 of the Ontwerp 1820, The absence of the vinculum sanguinis

or its surrogate {adoption) should not be allowed undue weisht. Norwmally the child
will live with his non-natural guardiam, just as he would have continued to live
with his surviving parent.

Under s 5 of the Matrimonial Affairs Act sole guardianship mey lLe granted io
a stranger by will of a parent vested with sole guardianship or exclusive parental
powers to the exclusion of the sutviving parent; or the court may order that on the
decease of a named parent a person other than the survivor shall be sole pguardisw
(guardian). No reason is apparent why the rule should be any different in one of
these situations. So too, if it can and does happen that a stranger is vested with
guardianship by the court acting under common-law jurisdiction, during the lifetime
of the parents or the survivor of them. - Wor, though perhaps the argument is not
so strong, should there be a different solution where a parent vested with sole
custody appoints a stranger sole custodian in terms of s 5(3)(a); or where custody
is awarded by the court, acting under cormmon-law jurisdiction, to a stranger during
the lifetime of the parents or the survivor of them. There remains the granting of”
custody vnder s 59 of the Children's Act to a foster parent or other third perscn or
the management of an institution. Such custody is of an exceptional chavacter and
js innocent of some of the powers that custody at common-law confers. Nevertheless
there is a powerful case for saying that it-yields a domicile of debendency. Again,
the close relationship of a person to his place of residence should be determinative
of his domicile. 1In the case of the management of amn institution, regard would be

had to the area ef situation of the institution.

A child legitimated per subsequens matrimonium is regarded as a legitimate

child for the purposes of a domicile of dependance. This may result in a retrospec-
tive change of domicile as from birth.

An illegitimate child, as has been seen, takes as his domicile of oxigin the
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domicile of his mother at the time of his hirth, and in general h2 continues
6663 ‘
to follew ik, those reservations and subsidisry rules applying%mggﬁyis mtandis,
as would apply to a legitimate miror dependent ou his father. A difficulty arises,
however, wvhere the woman is under age, for, unlike a widow or divorcee, an unmarried
mother, wmtil she becomes 21 years of age, cannot be the natural guardian of lier minor
667
child and is not sui juris for the purpose of acquiring a domicile of hevt own. Until
P 2 W ¢ e -
she attains .majority she will normslly follow her father's domicile as it changes.

Will her child change demicile simultanecusly - through dependency on dependency?

The vinculum sanguinis is present but mot the parental power. MNevertheless the

answer shculd be Yes, for it would lead to a most undesirable position to hold that
an illegitimate child of a8 minor woman retsins his domicile of erigin until his
mother becomes of agc.‘a)(Then tha child will undoubtedly become dependent on het
in the law of domicilgP?)

If, as is contended, the natural puardianship of a child of a putative marriage
vests in his mothegzozhe child wil% follotwr Biis mother's domicile during minoritv.

It has already been submitted7%hat an adopted child takes as his domicile of
depcndence the domicile of his adoptive parent or narents ss from the time of
adoption. This is because under the Children's Act 1960 the adeption order, of a

constitutive character, places the mingr thereafter in all respects in the choes

of a legitiwate child of the adontive patrent or parvents.

(¢) TInsane nersons. On the difficult question of the demicile ofé%??Sﬁlwho
because of unsound wind are not able to acnulre a domicile for themselves, there is
no old authority directly in point end South Afrxican case law js slender. A dis-
tinction is drawn in some legal systems between those who become insane while
dapendent persons and Lhose who become insene when sui juris.

As regards insaune minors (the insanity may date from hirth or from a time
thereafter) the consensus of writers on Anglo-~American law is that the child during
minority follows the domicile of the natural . guardian on whom he is dependent?3) Most
of them also agree that the insane child after reaching the 2ge of majority contirues
to do so, and does not simply retain the last domicile he had before turning 21.074)
This solution seems most in accord with the realities of life, even though it could
lead to a child of the insane person being attributed a domicile through a remote
cause, There could not often he such a dependant,. What if a child's natural
guardian die during his minority or thereafter? Should the child follow the
domicile of a non-natural curater, if any, aopointed to his person and not, as is
the rule, only to his property? There is no authorig;s) Following what was submitted
on the issue of a sane minor similarly circumstanced, it is believed that he should.
The foregoing submissions are all sudbject te the appropriate reservations applicable
to the domicile of dependency of a legitimate minor on his Father, in particuler that

the guardian does not act with fraudulent intent and (possibly) that no prejudice

is caused te the ward.
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When o person sui 1ur1< heccmpq ;n%ane, there is some authority thet he
retains the last domicile he had bcfore.becomzng 1nsagz and does not follow
the domicile of Lhe curator, if any, to his person, whether the latter bhe his
father or someone e15e?77%ho argument used jin one English case was that the interests
of others could be chJudJced,7 %hls 45 not convincing, for reasons already given,
Four ather solutions have been arrived at, The first is that the lunatic follows
his curator's domicile: thus the law of Franc272zd LOdlSlQﬁa.BO%he second goes even
further: Lhat the curator has the capacity to give the lunatic a domicile differert
from his own. %he third is that the domiciliary court may give the curator the
capacity to change the lunatic's ﬂomnci)ofaz%hp fonrth is that the curater may shift
the lunatic's domicile if that was in the lunatic's interest and not to serve a
selfish purpose of the curatﬁg? None of these variants from the rules =ubmitted
as appliceble to insane minors apwears to be necessary.Those rules should obtain
in this situation, It has to he borne in mind that the lunatic may have dependants
himself, who could then automatically at a double remove fojlow the curatoxr's domicile
‘if the lunatic does, |

What has heep said would apply to a person whose insanity extended through
minority into majority and who then had a sane interval, only to relapse into madness.

If & married woman becomes insane, she will contioue to [ollow her husband's
domicilggq)The rule is a sound one, by analegy with that applicable to an insane
minor and in view of the awkward questions of chodce of law and jurisdiction that,
as haé been shovm, could arise if the doctrine of unity of domicile were breached
without a statute's taking care of the resultant situation. If the marriage is
dissolved by death or decree of the court this domicile of dependence will end, aad
the woman will Tetain her last domicile unless a curator is appointed to her person.
In that event, she should follow his domicile in accordance with the rule proposed
above.
V ESTABLISHMENT OF DOMICILE

Questions of the onus and the requisite degree of proof of abandonment of a

domicile of orlgin or choice or acquisition of a dom1c11e of choice have already

been considered. Reference has also been made to the maxim 'ubi uxor ibi domus'

and the presumptio hominis in favour of the last domicile, but neither maxim nor

'presumption’® will assist when the égs& domicile is unknown. As was mentioned in the
—_— . 7 .

discussion of the domicile of origin, LHe necessity of settling the issue may drive

a court to say that a domicile of origin is the first known domicile,

The importance of reSXdence as a factor from which animus manendi can be

688
inferred has been pointed to; gut it has also been stressed that the strength of
the inference depends on the particular circumstances. The Roman Dutc% 53xts
frequently refer to persons such as business men, diplomats and consuls who live

abroad under such circumstances that a conclusion of the existence of the requirad
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intentién is unwarranted, however lomg the resldence. Here the mode of residence
is the significant factor. In many other situations, naturally, length of residence
would be iwportant evidence of domicile, for the establishment of which 'no circum-
stance is too small to be taken into consideration'.69%1e evaluation of each fact
would depend on the context, as each case is unique, and what may be decisive in
one may be unimportant in another, having regard, in Durge's words?9%3 'the quality
and station of.the person’,

A person may acquire a domielle in an area whatever his motive be. But his
motive may be an important clement in determining whether his residence is coupled

692
with the necessary snimus manendi. As was said in a leading American case, '[m]otives

are immaterial, except as they indicate intention. A change of domicile may be made
through caprice, whim or fancy, for business, health or pleasure, to secure a change
of climate, or a change of laws, or for any reason whatever, provided there is an
absolute and flxed intention to abandon one and acquire another and the acts of the
person affected coufirm the intentlon.... HNo pretence or deception can be prectised,
for the intention must be honest, the action genuine....' A special motive must

be scrutinized carefully-lest it be tacked on Lo a residence that is to cease when
the purpose is accomplished. But it could well be concluded in appropriate circum-

stances that a special motive aids 1n drawing the inference that the animus manendi

exlsts: as, for instance, .to have the frecedom to will one's property as one pleaseg?3)
even perhaps to sue for divorcg,rto allow one‘s troupe of performing chimpanzees
to enjoy a salubrious climate.ﬁgj)

'All the facts, incidents and events of a man's life are both relevant and
admlssible Indications of his state of mind.'bg%%e following circumstaatial
factors, inter alia, are mentioned in the old authorities or have influenced a
court in concluding that a new domicile has been acquired: sale qfeggoperty in the

former country of residence; acquisition of land or & dwelling house in the new ones

700)
removal of the propositus and his family with thelr goods7and effects to the new; 762)
0l 02
application: for & certigicate allowing permanent residence; hiring of accommodation;
703 7043

payment of income tax; movement of the bulk of one's business interests and fortune;
marriage in the areazogzé;ehce of wife aud,childre;96education of children in the
787) 708) P09
areaj investment of savings in a businessj service on a jury; Llife insurance with
a local company}ogxecuting the local form of wilZ;lzéarning the new country's
language. Generally close associatlion with the community will be a positive indiciZ%?)
. The taking out of citizenship normally will point strongly in favour of local

domicile, gut fallure to apply for citizenship does not preclude the acquisition
of domicile, noxr does the application for and’obtai?§g§ of 1t necessarily lead to
the inference that local domicile has been obtained.

The need for a court at times to make a positive finding as to the domicile

of the de cujus - which would probably arise more often in questions of choice of
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law than in questions of jurisdiction ~ may result in its allowing = factor
intrinsically of little weight to be decisizé?> If all that {s known of a man

is that he lived in a certein place at about the critical time, it might be decided
that he was then domiciled therezl7}f nothing 1s known of a deccaged person other
than that he died at a particular Spo%%agr that he set sail from port X, he could

be held to have had his last dom1C1le at that spot or port.,

The existence of the animus manendi may be deg%ggd from statements at the

trial by the propositus of his present state of mind and from past express declara-
tions by him. Such declarations made a time ago 'must bec examined DLy considering
the person to whom, the purposes for which,; and the circumstances in which they
[were] made, and they must further be fortified and carrﬁed into effect by conduct
and action consistent with the declared expression. Despite 155u1ng warnings of

this sort, the courts, if necessity presses, will accept a statement brought to the

surface fromzt%? depths of the pool of memory. Tor instance, in Von Falksteln v
2

Von Falkstein the plaintiff wife in a divorce suit gave evidence that the marriage

had taken place sixteen years before in Mafeking in the Cape Colony. After the
couple had lived there for a month the husband, who was employed by the Transvaal
Republic, had left for Johannesburg. He had stated that he was living there and
on arrival had sent the plaintifif a telegraw asking her to join him, On arrivazl che
had failed to find him and had not succeeded in tracing him since. It was held that
the husband was domiciled in Johannesburg at the commencement af the divorce pro-~
ceedings., ‘

In particular a statement made some time by the propositus that he intended
to acqulre a domicile must be treated with considerable reserve$ for '[6]ne may well
doubt whether [he] was acquainted with the meaning of the word'. Furthermore, a
formal past declaration as to the then domicile may be suspect because of its self-
serving nature. And statements at the trial by the propositus as to his present

state of mind must fall into the same low scale of values where he is.an interested

party. 226)
In a few cases hoary with age it was said that where the domicile of the defen-
dant is in i1ssue some weight can be attached to his failure to deny an allﬁﬁﬁﬁﬁon

that he is domiciled in the area stated. More recently, however, Horwitz AJP 'eraved
leave to doubt whether any real cogency can be attached to the non-appearance by a
defendant, especially where, as here, a divoree appears to be desired by both parties'.
Possibly the courts might be prepared to be influenced by non-~denial Ly the defendant
in a2 matter of choiee of law (at least where the Interests of minors are mot involved)

or jurisdiction not involving an issue of status.

ELLISON KAHN
Professor of Law
University of the Witwatersrand, Johanneshutg
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FOOTHOTES —

Many years have passed since the late Mr Walter Pollak QC puhlished his admirable
articles on the subject ('"Domicile’ (1%33) 50 SALJ 449, (1934) 51 ibdd I1)., 1In

the intervening period many -important judgments have been handed down, a number of
statutes touching on domicile have been passed, new problems have been revealed

and a large literature of the subject has accumulated. Thus a re~examination appears
warranted.

The Roman-Dutch writers considered that the confllct of laws embraced only choice

of the appropriate legal system end the recognition and enforcement of a foreign

jgggment. See epg the treatment of J Voet 1.4 Pt II and Huber Praclectiones juris

civilis, ad Dig 2,1.3, entitled De conflictu legum and cited henceforward as

‘De Con'. In modern Anglo-American law &s a rule domestic superior court juris-
diction is also dealt with, sco as to determine which 1ntc*nal court is competent

to hear a2 case with a forelgn element.v Normally Continental treatises do not cover

this topic, I Szdszy Internationai Civil Procedure (1967) 9, 15~19, 26 would include

it in international civil procedure, which he considers the twin of private inter-
national taw (ie conflict of laws). It seems to be a Siomese twin. In South Africa,
with each provincial and local division of the Supreme Court, a few exceptional
instances apart, being treated as separate from its fellows, and each province and

the area of each provincial division to some degree having a separate system of law,
it would he useful to consider the jurisdictional rules of the Supreme Court as part
of the conflict of laws. It would also be extremely artificial to exclude dowestic

jurisdiction from the purview of that branch of law, as with certain topics, notably

matrimonial law, questions of choice of law and jurisdiction are closely connected, e

It was of importance at one timeée for the acquisition of Union nationality., See Van
Reusburg v Ballinger 1950 (4) SA 427 (T). This study is not concerned with the

statutory definition of domicile under the Admissiom of Persons to the Uniomn Regula-

tion Act 22 of 1913, s 30, which differs from the common-law meaning. See eg Ip _re
Feeda Hoosen (1915) 36 NLR 381, Hassen Mia v Inmigrants Appeal Board (1915) 36 NLR -
620, kaiec v Immi?faﬂtﬁ Aopeal Beoard (1910) 36 NLR 42 Parker v Pr1nc1n al Imn:gratjon
Cfficer 1926 CPD 255, Plllax v Princinal Inminration Officer (1926) 47 NLR 520,

Limbada v Pr1nc1pa1 Immlgratlon Officer 1933 NPD 146,
D 50.1.27.2. And see below, n 75,
See generally F C von Savigny System des heutisen r8mischen Rechts VIII (1849),

translated by W Guthrie sub tit Private Jnternatiomal Law ¢ A Treatise on the

Conflict of Laws—= (Edinburgh 1869; 2 ed 1880)§§ 351ff ;L von Bar The Theory and
Practice—of—Private-International Law 2 ed, translated by G R Gillespie (Edinburgh
1852) 119-20; L Venger lmstitwtes—of—theRoman—taw-6f-Clvil Procedure, translated

by O H Fisk (New York 1940) § 4n59; H F Jolowicz Roman Foundations of Moderm Lew -
(1957) 38-43; Cheshixe's Private International Law 8 ed.(1970) by G C Cheshire end P M
Nerth 16-18,
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§ 357. He says that where a defendant belonged to more than one municipality by

origo or domiciliUﬁ, he was subject to the jurisdiction of each; but clearly orly

oue law could be ap;licablc to him and *indubitably’ this was determined by the origo
rather than by the domicilium and the origo by birth rather tham by adoption,

manumission or election., If he had no principal citizenship, which Savigny, unlike

many jurists, holds was possible (§ 351), the lex domicilii applied. What happened

e LT

if the defendant had then no or more than one domicilium is not clear.

See Ccleman Phillipson The International Law and Custom of Ancient Grecce and Rome I
(1911) 273ff. -

Mason v Mason (1885) 4 EDC 330 at 342.

Jooste v JoosLe 1938 NPD 212 at 213,

Webbcr v Webher 1915 AD 239 at 242, See also Innes CJ at 243; Solomon J at 249,

Cf De Villiers AJA at 258: ‘our law does not differ from the English law, largely
derived as it is from the civil law', which is couched too dogmatically. See too
Ex parte Donelly 1915 WLD 29 at 32-3,

See eg Eilen v Eilon 1965 (1) SA 703 (4D). See text following nn 187,306, One can but

sympathize with the sentiments of Rumpff JA in his dissenting judgment (at 7064) that

in relation to the test for animus manendi 'Westlake [Private Tnterpational Jaw] and

the. English cases referred to are best left alone', See too the warning by
Williamsen JA In his dissenting judgment that English law may not always be a reliable
guide (at 706). But, alas, the Roman-Dutch writings oftem afford scant help.

eg § 82 of the Portuguese Civil Code of 1966: 'A person takes the domicile of the
place of his habitual residence., ..’

Act 7 of 1853, as inserted by the Wills Amendment Act 41 of 1965, Section 3bis

came into operation on 4 December 1970: Proc 306 of 1970.

See E Kahn in 1965 Annual_Survey 477.

See Szészy op cit 119-21, In France ordinary residence: D von Landauverin (1964) 13

ICLg 6. The German BGB § 7 speaks of ‘Wohnsitz', which cannot be translated as

‘domicile’ but only as habltual residence': E J Cohn Manual of German Law T 2 ed

(1968) § 106. In Sweden the 'severe criteria' of English (and, semble, South

African) law are not applied: Hilding Eek The Swedlsh Conf]act of Iawb (1965) 75;

see too 129ff. Generally on the domiciliary, nationality and mixed' systems of law,

see Ernst Rabel The Conflict of Laws: A Comnarative Study I2ed (1958) 117-29.

For a discussion of the meaning of 'habitual residence' see Bhadra G Ranchod ‘'The

Concept of Domicile in South African Law' 1970 Acta Jurldlca 53 at 73=5,

Ian ¥ G Baxter LEssavs on Private Law, Forcign Law and Foreipn Judpments (1966) 124,
Immes CJ in Gunn v Guﬂn 1510 TPD 423 at 427.

Per Barry JP in Mason v Mason (1885) 4 EDC 330 at 337. See too Solomon J in Webber
v Webber 1915 AD 239 at 249.

Below, text to n 279,
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Whicker v Hume (1858) 7 HLC 124 at 159-60, 11 ER 50 at 64,
Doucet v Geoghesan (1878) LR 9 ChD 441 (CA) at 456,
Robert A Leflar American Conflicts Law (1968} 17,

Bergner & Engel Brewing Co v Dreyfus (1898) 172 Mass 154 at 157, 51 NE 531 at
532, 70 Am St Rep 251 at 254,

Dicey & Morrls on the Conflict of Taws 8ed {1967) Rule 3 p 78.

§ 1L(L). e T T —— . .

§ 12.

At 9. See also at 12, Sec too H E Read Recognition and Enforcement of Foreign

Judgments in the Common Law Units of the British Commonwealth (1938) 6,

J D FaiEthfidge Essays on the Conflict of Laws 2ed (1954) 3 approves it.
The Paradoxes of Leral Science (1928) 67. '
See R H Graveson The Conflict of Laws 6 ed (1969) 187-8. This is clear from

Johnson v Johnson 1831 AD"391, where the lssue was the domicile of the husband

at the'time of marriage in order to establish the matrimonial proprietary régime.
The court made it clear that domicile in a particular State in the USA had to be
established, not in the USA as a whole (at 406),

Such as an ordinance on town«planning forbidding certain types of sale of land.
Such as the peculiar rules governing the matrimonial proprietary régime in Natal,
See H R Hahlo The South African Law of Husband and Wife 3 ed (1969) ch 22.
Notably the Notarial Bends{(latal)} et 18 of 1932.

Webstexr v Ellison 1911 AD 73 at 82, 92-3, 98-9,

eg the Orange Free State Provincial Division holds a minor's marriage without

consent of guardians void (Van der Westhuizen v Engelbrecht 1942 OPD 191),the other

divisions voidable omnly, e o
See the authorities cited by E Kahn im (1956) 73 SALJ 312,
55 of 1949, See my analysis in the Appendix to Hahlo Husband and Wife 580-1,

22 of 1939. The notjion of South African domicile was also employed in the Matrimonial
Causes Jurisdiction Act 35 of 1945, but that remedial measure for war-time marriages
is to all intents and purposes defunct. See Kahn op c¢cit 532n78.

Inserted by s 21 of the Geweral Law Amendment Act 70 of 1968,

See Kehn op cit 625,

The suggestion is mine: op clt 626.

Admittedly this contingency is rewmote., There are cases where the court has bent

the bough - beyond breaking point, it is believed, if domicile means the same thing
for every purpose - to find the husband domiciled in its area, where otherwisc no
South African court would be competent. See Ricketts v Rickekis 1929 EDL 221;

Croft v Croft 1930 WLD 201.
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«vs [T]he four provinces [are regarded] as so separate and distinct as to give
rise, not to a Union domicile, but a purely provincial ome. Each province must
be deemed in this respect to be "another country", one might almost say, a "foreign
country'®s per Horwitz AJP in Smith v Smith 1552- (4) SA 750 (0) at 75e.
(1933) 50 -SALJ 458-9, T
Dicey & Morris Rule 39 p 307.

Zelman Cowen & Derel Mandes da Costa Matrimonial Causes Jurisdiction (1961)

30-1 and 'The Unity of Domicile' (1962) 7S EQR 62; P-E-Nygh-Conflict of Taws in
Australia (1968) 67,

[1962] VR 70 -at 71.

At 72,

[1968] SASR 243, discussed by 'D St L K' in (1969) 43 Australian LJ 26,

Nygh 68, .

'D St L K' op cit 26. Mexicka v Mericka [1954] SASR 74 at 82-3 lends some support

for simple residence, : .
Willis L. M Reese ‘'Does Domicil Bear a Single Meaning?' (1955)
55 Columbia LR 589, reprinted in (1955) 2

2 {rin ong e T ———t

'

Nederlands Tijdschrift voor International Recht 15,

The first person to raise the possibility of an affirmative answer was the icono-

clastic American jurist Walter Wheeler Cook. See his The Lopical and Legal Bases

of the Conflict of Laws (1942) ch VII. He satid (at 198): «ss a8 new combinations

of facts have presented themselves, more and more unlike the simpler cases from which
the development started (ie clearly s "home" and only one "home") the meaning given
to the symbol 'domicil" has varied with the nature of the problem presented: taxation,

divorce, intestate succession, etc, etc.' He contended strenuously that his 'rela-
'single conception' theory of domicile allowed for the
: . . . jurisdictior
meeting of social and economic requirements. Reese argues that for in personam

tive' as opposed to the

domicile of choice should be more easily found to have been acquired than for
personal property or inheritance tax. He adduces various American decisions -to
show there the court manipulated the stated requirements in order to produce an
equitable result, through variations in the quantum of proof reguired to establish

a domicile and the drawing of different inferences cf fact in the light of the issue
involved, Leflar op cit 17 is not unsympathetic. The Private International Law
Committece of England in its Seventh Repert, Cmnd 1955 (1963) § 12, rejected a
variable test for domicile.

On the ill-fated suggestion by Buchanan J in Mason v Mason (1885) &4 EDC 330 at

354-5 (see too Kotzé JP in Hooper v Hooper 1908 EDC 474) that an abandoned wife

should be able to establish, if not a full, at least a separate forensic domicile,
see below § IV, -

o ]
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On the suggestion in Jeoste v Jooste 1938 NPD 212 at 216 that the revival of the

e —"

domicile of origin principlé-apply only in certain clircumstances, see below, n 101,
On this principle generally see text following n 141,

R i Graveson 'The Law of Domicile in the Twenticth Century' in The Jubilec Lectures
of the Faculty of Iaw University of Shefficld ed O R Marshall (1960} &5 at 90-1

Finds the anmswer to the query, Why "should there not be different domiciles for

different purposes?' to lje in the need for general concepts and the ability of
the ccurts by admitting and giving weight to different facts in a person's life,
to make domiclle a.fixed legal concept with a variable factual content.

Taking a realist attitude, the Australian writer Nygh (at 65-0) submits:
*Though in formal reasoning our courts havgsgzggested that different criteria
should be applied depending on the purpose for which domicll is required, it is
probably true to say that in actual fact the purpose does often influence the
finding, Our courts have, in general, shown reluctance to make a finding of
domicil which would result in the invalidity of a will [citing Ramsav v Liverpool
Royal Tnfirmary [1930] AC 588], or the liability of a taxpayer |citing inter alia
Winans v A-GC {1904] AC 287], but they heve been much more Teady to find domicil

“in order to assume jurisdiction in matrimonial causes.'
(Private International Law 2 ed (1950) o . L. .
Martiw WoTTE/7 © IU7) much earlier suggested that in Bamsay '"the decision was influenc-

ed by the unexpressed wish of the court to uphold the deceased man's will',
The'inarticulate major premiss’ suggested for the much~ériticized Winans (to be
discussed in § II below = ) can hardly be accepted. It resulted in a loss to the
British Treasury of legacy dufy on the foreign-situated estate of an American who
had been long resident in England. (Admittedly, estate duty had been paid on his
English property of over two million pounds.) The decision was probably tbe result
of an aberration on the part of Lord Macnaghten. Professor B A Wortley (Jurispru-
dence (1967) B0)says that the majority were influenced by the eloquence of counsel, I H
Asquith. On matrimonial jurisdiction, however, the realist approach could find

support in the South African cases of Croft and Ricketts (above n 42), It would mot

be unfair to say that in undefended divorce actions judges are (or were) often
content with slight cvidence of domicile: ep Hawkes v Hawkes (1882) 2 $C 109,
Mason v Mason (1885) &4 EDC 330 at 344, McCurrach v McCurrach (1892) 6 HCG 256,
Ex parte Hawman (1894) 1 Off Rep 306, Gquiba v Gguiba (190l) 10 EDC &, Knox v

R R —_t

Knox (1907) 24 SC 441 at 443 (but cf Deane v Deane 1922 OPD 41 at 44), Davies v

e

ST T

Davies 1922 CPD 323, Bishop v Bishop 1923 CPD 4l4., [run ony

And could not subliminal forces have lLeen at work ad misericordiam in the decisioen

of the majority in Johnson v Johnson 1931 AD 391 (see'§ 11 below) that Johnson at

the time of hi's marriage had not lost his Swedish domicile of origin? Tt beat

out the pathway that was to lead to a finding in favour of the 1ll-used Mrs Johnson
that she had been married in community of property.

1970 (1) SA 146 (R),
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54. Cf Dicey & Morris B3-4., See also J H C Morris The Canflict of Laws (1971) l4.

55, No final decision was reached by Goldin J as he held that in any event domicile
in Australia had not been proved by the defeandant husband.
56, Dicey & Morris 80; tygh 68, 70,
57, Wolff § 98; Herbert F Goodrich Handbook of the Conflict of Laws 3 ed(St Paul,
~ Minn, 1949) § 313 Pollakin (1933)50 SALJ 454-53 American Restatement of the
F Conflict ef Laws Second Proposed Official Draft Part I May 1967 (hetéafter called

Restatement SECOﬁd)'§f11 Comment f.

58, Hutchisen's Execcutor v The HMaster (Natal) 1919 AD 71 at 76-7,where a bachelor

of advanced-years-was—tiving in the Royal—Hotel, Durkan; Ley v Ley's Executors

1951 (3) SA 186 (AD) at 195, where a bachelor artisan had to find work in different—
places and could not be expected to have a dwelling house or permanent lodgings.

59, Sce Restatement Second §§ 12 Comments d and j, 16; Joseph H Beale A Treatise on the

60. ug_maxmhave his home in Johannesburg but work in Pretoria. In that event he is
domiciled in the area of the WLD as well as that of the TPD. 1In the reverse
situation he is domiciled only in the arca of the TPD. -

61. Restatement Second § 12 Comments e and f.

62. See Egggh}son 5 Executor v The Macter (Matal) 1919 AD 7L, esp at 76-7; _Ley v

Lev's Executors 1951 (3) SA 185 (AD) at 195,
63. Cf Dicey & Morris Rule 3 p 78, Rule 15 p 117; Restatcment Sccond § 13; Falconbridge) 301 "~

This was possibly decided implicitly (sub silentio?) in Carvalho v Carvalho

== - 1936 SR-219, 'the argument being advanced Lthat a ?brtuguése civil servant was
domiciled in Southern Rhodesia, where he was resident and stationed, because.
Portuguese law so helde Lewls J simply applied the law of Southern Rhodesia,
dccoréing to which he was not domiciled in the colouy.

64, In re Annesley [1926] 1 Ch 692; chey & Morris 30-2; Cheshire 46- 7% Graveson 63-

Falconbridge 130-1, 728; Nygh 80; Beale § 10.1l; Goodrich § 215 G W Stumberg:-
Principles of Conflict of Laws 2ed (Brooklyn 1951) 53; A E Anton Prlvate_lnter»

national Law:A Treatise from the Standpoint of Scots Law (Edinburgh 1967) 54. g ;
65. Falconbtigge”72579;_Kahg_in Hahlo on Husband & Wife 632, See Simons v Simons ..
(1939] 1 KB 4%0. 1In the well-known case of Torlonia v Torlonia (1928) 108 Conn 292,

1942 A 843 (E E Cheatham, E N Griswold, W L M Reese and M Rosenberg Cases and

Materials on Conflict of Lawg 5 ed (1964) 70) the Supreme Court of Errors-of

Connecticut held that the plaintlff w1fe could bring a divorce suit as she had

acqulred a separate domicile In the forum according to its law, although accordlng

to the lex domicilii of her husband, that "0t Italy, she followed the domicile of

~='~Her hu&Band” (the rule of South African law too).
66, R H Craveson 'Capacity to Acquire a Domicile' (1950) 3 ILQ 149.
See also his Conflict of Laws 195; E M Cl1ve}i966 Jur Rev 1 at 9-12,
67. See Dicey 107-8; Cheshire 180; Nygh BO-1; Restatement Second § 13,especially

Comment d.
68, Haque v Haque (1962) 108 CLR 230 at 240. : L
69, Conflict of Laws 165,

J L S —
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70, Or a man. See Banubhail v Chief Immigration Officer, Nztal (}913) 34 NLR 251,

The son of B, a Natal domiciliary, at the age of 9 entered into a marriage in
India, where he then resided, but it was held that immediately thereafter he still
took his father's domicile. Though no express reason was given for this decision,
from the remarks of Gardiner AJ at 266-7 it appears that the marriage, though it

may have been valid by the lex loci celebrationis, was not recognized,as child

marriages are agalnst our public policy. ™~
71. Cf Restatement Second § 13 Comment d.
72. Above,text -to-n-53z——
73. See Mason v Mason (1885) & EDC 330 at 337; Dicey & Morris Rule 4 pp 81-2;
Cheshire 159; Graveson 193; Leflar 16; Restatcment Second § 11(2); Mygh 65,
Article 1(1) of the abortive Draft Code of the Law of Domicile in the First Report

of the Private International Law Committee of England, Cmd 9068 (1954} reads

"Every person chall have a domicile but nme person shall have more than one domicile
at the same time.' It is, howe&er,'a rule that requires qualification, as has heen
seen.

74, But cf Goldin J in Smith v Smith 1970 (1) SA 146 (R) at 147: 'It has frequently been

laid down tbat no person can be without a domicile because the law will attribute
a domicile to him,' 'Eut He cited énly Dicey and Wille's Principles.

75. D 50,1.27.2. See Pothier Panmd 50.1.18; Savigny System VIII § 354; Bar § 46,

76. See Savigny op cit § 354nd.

77. eg Bartolus ad Cod 3.15.1, 11.48(47),2; Calvinus Lexicon Turidicum sv vapabunduss

'xagabundum intelligit, cui"mec certum domicilium, nec constans habltatio estet 7
See also lHelen Waddell's fascinating The Wandering ScholarS"Gmed"fiﬁiii, dealing
with—the—vagantesy—the~roamtmg—tatin-poectsof-the—tater-Middtedpess

78, Wlocrden~tolk sv vacabonden,

79. De jure conj, Prael 2 (pars alt) 1.2 p 105. See further below, text to n 528.
80. II-Ne-302 p 134,

81, (1885) &4 EDC 330.at _354. —

82. 1902 TH 165 at 175..

83, 1912 TPD 805 at 807-8.

84, 1937 TPD 35 at 37.

85, III(2) (ie Rotterdamsche Derde Deel) cons 317 (sc 217) n9. See also ibid 138

and 196 (Gr Opinions (De Bruyn) no 9).

86, Manier van Procederen 4+24.15.6.

87. 5.1.92, 50.1.3.

88. FErwin Spiro *Domicile in South African Law: A Critical Study' 1962 Acta Juridica
62 at 65. T

89. '6.4.40.2,3. See William Burge Commentaries on Colonial and Foreign Law 1 ed

+(London 1838) I 34. According to A A Roberts A South African lLegal Bibliography —~

(1942) 73, 'although be was a German jurist he 1s freely quoted by practically
all the well-known Roman-Dutch writers'. See further H von Weber fEinige Bemerkunger



iber Benedict Carnzov' (1963) 26 THR-HR 40. Spiro (1962 Acta Juridica 72)

contends that the *domieciliuwm originis’ mentioned by Carpzovius is the orige

of Roman law.

90. Holl Cons ITI(2) rons 138, 196 (Cr Opinioms (De Rruyn) no 9}, 317(217);
J Voat 5.1.98,99.

91. § 11.1.

92, See Pollak in(1933)50 SALJ 474~3. That this does not apply to Continental
countries that invoke the lex patriae as the personal law (Wolff § 99) is
perfectly understandable.
It is significant that our courts, if need drives, will find a domicile on the
slightest evidence. Sce below,§ v,

93, L Raape Internationales Privatrecht 5ed (1561) 73,

94, System VIII § 359,

TBS.last four words cater for the situation raised in Smith v Swmith ahove,

text ko n 55,

The word ‘'operative' is usad if curxr law adheres to the rule of the revival of

the domicile of origin on the loss of a domicile of choice or dependence without

its replacement by such a domicile. Tn that eveut everyone has a latent domicile

of origin.

For persuasive material see Dicey & liorris Rule 5 pp 82-4; Cheshire 160; Graveson
193-63 Draft Code of the Private International Committee of fngland art 1(1) (abovein

n
n' 73); Leflar 16; Restatement Second § 11(2); Hygh 55;Pollak /(1933) 50 SALJ 474,

In French law {Code civil § 7(2)) aud all Continental legal systems derived from it
only one domicile is permitted, German law, however (BGB § 7(2)), allows a
plurality of domiciles. So too Portuguese law: Civil Code § 82, DBut it must

be borme in mind that domicile plays a very minor role in the German conflict of
laws and has the meaning of headquarters or principal home.

What follows is based op my note ‘Multiple Domiciles' (1965) 82 SALJ 147,

96, Sece text to n 55 above.

97, § u4s,
98, See D 50.1.5, 50.1.62, 50,1.27,2; C 10.39.5,6; Savigny System VI1I
§ 354,

99. By Coleman Phillipson The International Law and Custom of Ancient Greece and

et

Rome {London 1911) T 248, relying on D 50.1.5, and comparing 50.1.6.2.
He also contends that in later Roman law it was lass common to find two concurrent

domiciles.

100. See Radelant Dec Cur Ult126 n4; Faber ad Cod 2.2.2nl; Peckius Verhandelinch

van besetten 39.4; Van Zotphen Practyck Ned sv .domicilie no 4; Merula Manier

van proced 4,24.15.5, 4.40.3.14; —» Van Leezuwen Cens For 2,1.125, » RUR 5.6.1;
Rodenburg De jure conij, Tract nrael 2.2,1-2 p 33, 2.5.16 + p 93; P Voet De statutis

9.1.9; Christinaeus Cown in leg munic 5.4,.3: Wesel De con bon soc I 103 p 37;

J Voet ad Pand 38.17 » App 34, 5.1.92; Vromans De foro compet I & p 1343 Holl Cons




88

117{2) (Rott ed) cons 138n 23;Bynkershoek Obs Tum IIL no 1371; Schomaker Cons IV
cons 36 nn 44-5; Van der Keessel Dictata ad Gr 1.2.27 2 (Pret ed L pp 138-9, Meijers
ed p 322,

101, loc cit.

102. Ad Pand 38.17 App 34, citing Rodenhurg De jure conj, Prael 2.2.1 - ip fine and

e pn e

2,3.16 7 in wed and P Voealt De statutis 9,1.9.
103. FEven so, with concurrent residences, which is not a remete contingency, probably
the only operative one is the home where the propositus is present at the time -

see Ngudl v Temba (1905) 22 5C 574,  But again there is the possibility that

he is present in none of them,
104, 1loc cit,
105, op eit 4.40,.3.14, See also J Voet 5,1.92.
106. loc cit.
107, loc cit.

108, g Van Zutphen loc cit; Peckius loc cit; Vromans De foro compet T & p 1353

Van Leeuwen Cens For 2,1,12.5, 2 R.H.R. 5.6.13; Radelant loc cit; Peckius
loc cit. Sec roo J Voet 5.1.52.

109. Ex parte Donelly 1915 ®LD 29 at 32; Webber v Webbexr 1915 AD 239 at 242,

110. 1965 (1) SA 703 (AD)., Speaking for the majority of the court, Potgleter AJA
said (at 721): 'In the case of Webber v Webber 1915 AD 239 et 242, Innes CJ, in

an obhiter dictum, referring to the law of Eagland, pointed out that no man can

at any particular time bave more than one domicile. On the facts of this case,
it is, however, not necessary to decide whether or not in our law the possibility
of dual domicile exists.' Speaking for the dissenting two judges of appeal,
Williamson JA also expressly left the matter open (at 706),

111, Erwin Spiro im 1962 Acts Juridice 66-9,

112, Ad Pand 38.17 App 34,

113. Those of the Argentine, Brazil, Chile, Columbia, Fcuador, Iicaragua,

Peru and YUrnguay.

114. See eg Phanor J fder American~Columbian Private Tntemmational Law (1956) ch IV.

115, loc cit: 'Ham cum statuta utriusque domicilii contraria sint, non potest coxum

ratio haberi,'

116, Eilon v Efloan 1965 (1) SA 703 (AD) at 721, per Patglater AJA.
117. Hason v Mason (1885} 4 EDC 330 at 349.

118. Savigny System VIII § 359,

119, The crucial time is birth, not majority: Henderson v Henderson [1967] P 77,

120, D 50,%.lprs C 10.38.3; . Christinaeus Dec V dec 33 and Comm in leg munic 5.9.5;
J Voet 5.1.913  Holl Cons IIT(2) cons 317(217) n 8,
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122.

123,

124,
125,
126,

129.

130.

131,

132.

133.

134.

135,

89 -

See Govi v Stuart (1203) 24 WLR 440 at 442, Cf C 10.31.36; Mieuwr Hed
advysboek (Kop) no 32 p 170; J Voat ".1.91;  Holl Cons IIX(2) % cons 317(217) n

83 Savigny System VIIZN§ 353, Thers appears to be a suggestion in Robarts v

Roharts (1903) 17 :DC 132 at 1353 {and Johu Westiake A Treatisc o Private

International Law 7 ed (192%) § 261 is unecuivocebly of this view) that if the

father changes his demicile during the minority of his child the child's domicile
of origin changes accordingly. DBut this cannot be supported. See Dicey & HMorris
85; Wolff § 117; Cheshire 177; Graveson 198; J Foster in (1935) 16 BYBRIL 87.
See Govu v Stuart (1903) 26 NLR 440 at 441, See too D 50.1,9; Voet 5.1.91;

—

[
bl

Savigny System VITI § 353; Zrwin Spivo Law of Parent and Child 3 ed (1971) 125:

Dicey & Morvis Rule 6 p 84; Cheshire 176; Graveson 197; Restatement Second § 14(2).

R32h)

There is no South African authority. This is the view of Dicey & Horris Rule
6 p 864; Cheshire 1763 Graveson 197; Welff § 100; Nygh 69; Restatement Second
§ 14(2),and seecns reesonable. See Pollak in (1934) 51 SALJ 1.2nle3.

Spire 124,

Sea below § IV (b).

At 125: ' ... cne cannot igznore the order of court for which there must have been

very strong reasons,' Originally Spiro plumped for the mother's domicile at
births [ZUL ®7] = 'Domicile of Minors Without Parents' (1956) 5 ICLQ 195 at 197.
Dy Wolff § 1l4; Goodrich § 37. Graveson 199 is sympathetic but doubts if the

English courts would so hold, The original Amervican Restatement of 1934, § 34

Comment ¢ was to the same effect, but Restatewment Second is silent. Many

gnglish writers state flatly that although the father's domicile will be followed
by the child after legitimatfon, the child's domicile of origin remains that of
the mother; eg Dicey 85; Westlake §§ 246-7; Clive M Schmitthoff The English

S s s P
Conflict of Laws 3 ed (1954) 93.

Sec s 11 of the Births, Marriages and Deaths Registration Act 81 of 1963, which
allows for registration of the birth ‘'as if such person's parents had been
legally married to each other at the time of his Birth', Sec generally Spiro 42,
116.

Tt is the view of Spiro. See at 125. See also at 42,

By Spiro 19, 4%, 125,

See H R Hahlo and Ellison Kahn The Union of South Africa: The Develonment of its

Law and Comstitution (1960) 369,

New South Wales Adoption of Children Act 1965 s 39(2), Victoria Adoption of
Children Act 1964 s 35 and Queensland Adontion of Children Act 1964 s 31(2).
33 of 1960.  See especially s 74(2).

3 ed (31971) 125. See too Wolff § 117; Dicey & Morris 85; Restatsment Second

§ 14 Comment d, esp Illustration.

Sec Restatemeni Sacond ibid.
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136, See Tielding's Tou Jenas,

137. Savigmy Systam § 359 in fine can be read in suppert. Also supported by Spiwo
Westlake § 248; Dicey & ¥Morris Rule 6 pp 84~5; Cheshire 4763 Graveson 198;
Nygh 65,

136. Re McKenzie, Decesses (1951) 51 SR (NSU) 293. See too Westlake § 248,

139, ie by Joss of both residence and the arninws nanendi or, more strictly,

arnimua manendi aul rovartendi. Here losgs of residence does net suffice.

Thus in Briscoe v Briscoe 1944 GWL 4 twelve vears' absonce from the domicile

of origin was hald not to consiitute z2handonment of it, owing to the presence

of the animus revertendi.

140. § 1.
141, See Holl Cons III(2) cons 138, 196 (Gr Opinjions {(De Bruyn) mo 9), 317(217);
J Voet 5,1.98,99, Cf Carpzovius's view - text to n89 above,

142, Mason v Moson (1885) 4 EDC 330 at 337, 3473 Laughlin v Laughlin (1903) 24 NLR 230
at 239; Honcrieff v Moncriefl 1934 CPD 208; Dreyer v Dreyer 1936 EDL 384,

This rule is supported, as was secen by Carpzovius Resp jur elect 6.4,40,2,3.

143, Mason v Mason (1885) 4 EDC 330 at 337, 347; Lauphlin v Laughlin (1%03) 24 KLR
230 at 239; Forster v Forster and Wheeling (1905) 26 BLR 124 at 1255 Gunn v
Gunn 1910 TPD 423 at 4273 Lx rarte Sandbherg 1912 TPB 805 at 809 (all the forgoeing

dicta being obiter); Ex parte Dovnelly 1915 WLD 29, Sce too Hutchison's Executoerx
v The Master (Natal) 1919 AD 71 at 74. See furthern 158 below.

144, 1In Monroc v Douglas {(1820) 5 Madd 379 at 405, 56 ER 940 at 949,

145, Op cit I 34,

146, Joseph Story Commentaries on the Conflict of Laws § 47,

147, See eg Cheshire 34-5; Nygh 60,

148, (1869) LR 1 Sc App 44l.

149, TFollowed eg in King v Foxwell (1876) 3 ChD 518; Harrisom v Harrison [1953] 1 WLR
865; In the Estate of Fuld (Ne 3) [1968] P 675. See Dicey Rule 10(2) pp 105-6;
Cheshire 174-5; Graveson 199; Anton 167, 1€9-70 (who points out that it is the

rule applied by the Scottish courts).

150. At 450,

151, At 458,

152. At 454-5, These words were used by Barry JP in Mason v Mason {(1885) 4 EBC 330
at 337,

153, Beale I § 23.1; Goodrich § 25; Stumberg 33; Leflar § 10; the first Restatement
§ 23; Restatement Second § 19. See In re Estate of Jones 192 Towa 78, 18 WW 227
(1921) (Cheatham et al 25),

154, System VIII § 359,

155, 1915 WLD 29.
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156, Ry Spiro in 1962 Acta Juridica 69-75. He invokes as persuasive matter the

idantical or a similar rule in the legal systems of Switzerland, Turkey,
Venezuela, Japan, Chile, Colombia, Rcuador, Nicaragua, Peru, Uruguay, Portugal
and the Hetherlands (see BW § 74). But again it must be said that the persuasive
force of these Code provisions in countries which have a different notion ef
domicile and some of swhich egspouse the leox patriae as the personal law cammnet
be great.

157. This is the explanatien of Van Leeuwen Cens For 1.3.12.5 - and RHR 3,12.10
of the domicile of a (raveller whose domicile was not kuown and who died on the
East Indies routé being deemed to be at the place of departure. Spiro uses 1t
as support fer his theory (at 74-5).

158, Hason v Mason (1885) 4 EDC 330 at 337, 3473 Laughtin v Laughlin (1903) 24 NLR
230 at 239; Forster v Forster 7 Wheeling (1905) 26 NLR 124 at 125; Cunn v_Guan

-

1910 TPD 423 at 427; Ex parte Sandberg 1912 TPD 805 at 809; but cf McCurrach v

McCurrach (1892) 6 HCG 256, which can be cited in support of the American ducirine
(see Pollak/€1934) 51 SALJ 23-4nl158a)s This case, however, was criticized by
Rotzé JP in Ix parte Standring 1906 EDC 169 at 179 on the ground that the domicile

of origin should have been held to be assumed as a rule of law,
159. At 33,
160. At 50~l.
161, Several reported decisions are indecisive, as they in effect hold that the last

demicile, which happened te be the domicil ium ori-inis, has continuyed, despite

its abandonment: eg Smith v Smith 1970 (1) SA 146 (R) (here it was common cause

between counsel that Rhodesia was the domicile of origin (see at 147C~D) though the
court alluded to the possibility that it was his domicile of choice (at 147E-F).
But Goldin J seems to veer in the direction of Donellv: 'It is not sufficient

to prove that he has abandoned his domicile of origin but he must prove on a
balance of probabilities that he has acquired a domicile of choice® {at 147).

In Jooste v Jooste 1938 NPD 212 Selke said (at 216) that he was net satisfied

that in deciding what was a persen's provincial domicile within Seuth Africa

one was bound 'to have regard to.their entirety to the principles of Internmational
Law which regulate the revival of a domicile of origin.', If, as appears, the
learned judge was thinking of a different tule to fill the gap in different
situations (eg whether the domicile of origin is South African or foreigm, reviving

in the latter but not the former case) it is an interesting via media, but ore

not really acceptable, because of the superior overall merits of the continuance
of the last domicilé rule, En passant, one may ask what principle of international
law ccmpels our courts to acknowledge the revival of the domicile of origin. In

Massey v Massey 1968 (2) SA 199 (T) at 204 Jansen J simply assumed for the purpose

of his decision that the doctrine of the revival of the domicile is part of South

African law, He specifically made no pronouncement.



162,

163.

164,
165,

166.

167.
168,
169.
170,
171,
172,

173,
17&-
175,

'17éo

177,
178.

179,
180.
181,
182,
183.

9.2

Dicey & Morris 106; Cheshire 174-5 and (1945) 61 LOR 363-43; Wolff & 1035;

Graveson 2Q0-1.

First Report, Cmd 9068 (1954) § 14 and Draft Code art (5). Unfortunately,

no reasons were given for the conclusion. The Seventh Report (Cwund 1955 (1963))
does not disapprove, but the mattel was not squarely before the Committee then.
(1869) LR 1 Sc App 44l at 450.

Sece In re Estate of Jones 192 Towa 78, 178 WW 227 (1921) (Cheatham et al 25):

‘ee. a person who in these days abandcons hls domicile of origin and acquires a
lepgal domicile in another jurisdiction is, presumably, at least, familiar with the
laws of the jurisdiction of the latter jurisdictien....'

Ronald H Graveson 'The Cowmparative Evolution of the Principles of the Conflict

of Laws in England and the U.S.A.' (1960) I Recueil des Cours, Academie de Droit

Intervational gvol 99) 21 at 43,
[1904] AC 287 at 294,

See Cheshire 175; Graveson Jubilec lLectures Bo, 95,

Sce Tn re Estate of Jongs (supra),

1965 (1) sa 703 (AD) at 705.

Wolff § 100,

Cf Stumberg 34-5. J Willis (1936) 14 Canadian Bar R 5-6 argues that the American

Tule is more appropriate to Canadian conditions. Leflar § 9 says: 'In the United
States, increasing mobility of the citizenry is decreasing the inportance attached
to the socio-political idea of each person's having a preeminent headquarters at
some one place.... Most of the states are becoming used to the fact that a large
proportion of the human beings who at any given moment are working, playing or
loafing within their borders will have ties with other states as well,'

See above text preceding n 52,

See below, n 566,

Under s 6 of the Departure from the Union Regulation Act 34 of 1955 a person who
leaves the country on a 'ne-return' exit permit becomes a prohibited person under

the Admission of Perszons to the Union Regulation Act 22 of 1913 and in terms of

the South African Citizenship Act 44 of 1949 s 15 loses his citizenship.

The illustration of "bizarre results' of the American rule by Morris 16

. is not convincing, however.

22 of 1939,
The Recognition of Divorces and Legal Separations Act 1971 s 3(2). Previously

recognition would have heen afforded under Indyka v Indyka [1969]) 1 AC 33, the
rule in which has been abolished by this statute, B

70 of 1968. '

22 of 19%3{ See s 1(1A).

Cf E Kaha/(1953) 70 SALJ 63.

(1869) LR 1 Sc App 441 at 450.

§ 25.



184.

185.

186,

187,

188.

189,

190.
191,

93

Ley v Ley's Bxecutors 1951 (3) SA 186 (AD), overruling Johnsou v WOhnson 1931 AD

e

391, It is true that Ley was concernecd only with the acquisition of a domlcile
of choice, but the court laid down that the standard of proof in all civil matters

is a balance of probabilities. Swith v Smith 1970 (1) SA 146 {(R) was probably

concerned with a domicile of origin (see at 147C-D” but cf 147E-E,  Howard v Howard
1966 (2) SA 718 (R) was mnot really concerned with loss of a domicile of origin

(thet must have been in England - see at 719) but with a domicile of choice
following on a long domicile of dependence. Thus the dicta at 721 on the standard
of proof of a loss of domicile or origin are really obiter,

Alciatus Op om XXTI p 1119 (ed 1617); Mascardus De probaticnatis II-eenelusio

535n1l; Christinaeus Dec V dec 31 nn 12, 133 J Voet 5.1,92,97 Holl Cons
II1{2) cons 138 mn 21, 22; Schomaker. Consultatien I cons l.l. See too

Johnson v Johnson 1931 AD 391 at 398. This will be a rebuttable presumption of

law of the type that places an onus of disproof on the other side. Cf L H Hoffmann
The South African Law of Evidence 2 ad {(1970) 372.

Hull v McMaster (1866) 5 §E§rle 220 at 2243 Uehber v Wehber 1915 AD 239 at 242,
2583 Hutchisoﬁ'é-égéggzgr v The Master (Natal) 1919 AD 71; Nash v hash 1935 (1)
PR b4 (E) Ocaberg v Ochbcr- s Estate 1941 CPD 15 at 38. See too Schrassert

Consultatien con594113 Ex parte Hamman (1894) 1 OffRep 3C6 {(apparently domicile of

origin); Clear v Cleaxr 1913 CPD 835 at 839; Eilon v Eilon 1965 (1) SA 703 (AD)
at 716, Ol ) ' L

Menochius Be preesvmptionibus 6.42.12, De arwitrariis judicum IT cas 86;

Christinaeus Dec V dec 3L n12; Schrassert Consultatien cons 94 n5; Schomaker
Consultatien I conslnl, V cons2ln4; Mason v Mason (1885) & EDC 330 at 337;
ECtheridge v Etheridre (1302) 23 NLR 180 at 184; Ex parte Standring 1906 EDC 169
at 174;- Wooldridge ‘v Ellemor 1909 TH 158; In re Gandu-+(1930)-31 NLR 428 at 432;
Van Straaten »» Van Straaten/TPD 686 at 689; Webber v Webber 1915 AD-239; Deane v

Deane 1922 OPD 41 at 4£3; Ex parte Gibson 1936 SR 713. Jooste v Jooste 1938 NPD
212 at 215-163 Lewis v Lewis 1939 WLD 140 at 142-3; Cook v Cook 1939 CPD 314

at 3163, Thompson v Thompson 1940 SR 187; Smith v Smith 1952 (4) SA 750 (0),esp.
at 753; Eilon v Eilon 1965 (1) SA 703 (AD) at 719. See too Mason Gordon v Mason
Gordon 1945 TPD 62 at 64-5.

First Report, Cmd 9068 (1954) §§ 9, 1o.
Per Lerd Macnaghten in Winans v Attornev=General [1904] AC 287 at 290,

Cheshire 173,

Cheshirein (1951} 4 ILQ 56, In Henderson v Henderson [1967] P 77 at 82 Sir Jocelyn

Simon P spoke of 'the tenacity fgf_EFE domicile of origin] which tends to produce

some amomalies in contemporary condltions - for example, procuring that a married
man's fortune is taxed in accordance with thé fiscal code of "a society with which
he may for lonpg have ceased to identify himself, to the detriment of the society

the benefits of which he may have enjoyed for many years,..'.









228.

229,

230,
231,

233,

234,

8¢

The English Private Internatiomal Law Committce in its First Repsii § 10 spoke
of 'the modern tendency of the courts [in England and Scotland) te avoid the

' and Ramsav's cascs «.s.

strict application of the rules laid dowm in Yinans
But it is not ecasy to find much proof ef relaxatieon of judicial attitudes,
'It has never been considered a matter of small moment, or one capahle of being

established by light proof', said Lord Patrick in Willar v Willar 1954 SC 144 at

151, fthat a man has abandoned his domicile of origin and acquired a domicile of

choice.' See too Jenkins LJ in Travers v llolley [1953] P 246 (CA)} at 232, who

said that the loss of a domicile of origin is 'a serious step which is anly to be

imputed to a pcrsom upon clear and unequivecal evidence'. But Rankin v Rankin

1960 SLT 308 does veer away from the rigidity of Winans aud Ramsay.

Per Sir John Nicholl in Stanley v Dernes (183Q) 3 Hagg Ecc 373 at 435, 162 ER
1190 at 1217,

& Moreland v loreland (190;) 22 NLR 385 at 387.

¢ HYebber v Webber 1915 AD 239 at 2065, citing Lord Macnsghten in Winans's case
(supra) at 291, Cf Davis J in the Saskatchewan Court of Queen's Pench in Guon

v Gunn_and Savage (1955) 16 WWR 44 at 46, who 'inclined to the view that stronger

evidence wouid be tequired to establish a change of domicile from one province to
anothex than in the case of moving to a foreign state. One dses not lightly

sever relationship with one's homeland, and the reasons are usually apparent,
whereas it is not unusual to move 2bout onec's howeland in the pursuits of business
or in search of employment.' This view 1s c¢riticized as being against the pre-
vailing attitudelin Canada, England and Australia hy M R K Hossle in (1956) 34
Canadian Bar R 210, -

D 50.1.20 ~» ('domicilium re et facto transfertur; non nuds contestationef);
50¢1.27.1; @ C 10.39.2,3,4; 2 Veatherlev v Weatherley (18]9) Kotzé 66 at
76-73 Mason v Mason (1885) 4 EDC 330 at 345; Forster v Forster and Wheeling

391 at 398; Ochberg v Ochbeqp's Estate 1941 CPD 15 at 37-8; Eilon v Eilon 1965

e

) {1) SA 703 (AD) at 719-20,

D 50.1.,20; Mason v Mason (1885) 4 EDC 320 at 337; Seebratan v Fakira (1907)
28 NLR 529 at 530; Wooldridge v Ellemor_}gggniﬁ 158; Jooste v Jooste_{?%&_ﬁPD
212 at 217,

Holl Cons TIII(2) cons 138 n 27. There are many South African cases in which

long absence from a domicile of choice was held not to constitute an abandon-

ment of it, owing to the existence of the animus revertendi eg De Senan v De Senan

(1908) 18 CTR 759; Ex parte Record 1936 SR 1 (six years' absence); Warren v
Warren 1942 (2) PH B58 (W) (six years' absence).




235,

236,

241,
242,

243,
244,
245,

246,

247,
248.
249,
250,
251,

87

Van Leeuwen RHR 3.12.10; Schrassert Cousultatiem cong 54 nn 75-7; Forster
v Forster and Wheeling (1903) 26 WLR 124,
In Re Flyan [1996] 1 all ER 49, [1968] 1 WLR 103 licgarry J said that the

donicile of ¢hoic.e is ended when residence ceases with the termination ( 'withering
éway‘) of the intention to return. There need not be the fermation of a

positive intcntién ot to return, 'In short, the death of the old intention
suffices, without Lhe birth of eny new intention' (at 58 All ER), Cheshire 173

finds this suggested distinction between animus non revertendi and absence of an

animus revertendi fallacicus. ‘[TJhere must always be & positive intention not

to return... Irresclution effects nothing.' Semo writers (eg Gravesen 212)

find the distinction tenable. A comment in {(1964) 41 Australian LJ 466 says

that the distincltion exists but is very rarely relevant, and the more lenient
test advocated by Megarry J allows moreé scope for the much-criticized rule of
the revival of the domicile of origin. If our rule is, as suggested; the
continvance of the last domicile, the distinction, if it is teunable {which is
doubtful), will be of little significance in practice.

Ley v Ley's Executors 1951 (3) SA 186 (AD); Eflon v Eilonm 1965 (1) sA 703 (aD)

at 719, See too Burge I 55 - 'prepondersting intention to acquire a domicile’,
See above, n 187,

Sec the authorities cited in nn 186, 187 above,

See Lewis v Lewis 1939 WLD 140 at 143; also Moveland v Morelsnd (1901) 22 NLR

385 at 387. In Smith v Smith 1952 (4) SA 750 (0) Horwitz AJP said (at 755) that

this was at best a subsidiary point, constituting an 'inducia' [sic: sc indicium]

of minor import, which might be helpful in weighing the scale one way or another
when more important 'inducise’ [sc indicia] create a doubt,

See Henderson v Henderson [1967] P 77 at 82-3,

Per Millin J in Lewls v Lewis 1939 WLD 140 at 143. Cited with approvel in
Qlyggghy_O'Mant 1947 (1) SA 26 W) at 28.

Ibid.

1945 TPD 62 at 64-5.,

Cf the passages from the judgments of Rumpff{ and Williamson JJA in Eilon
(supra) at 705 and 709, cited above, text to nn 210, 211,

At 68. Sce too Ex parte Rowland (1937) 54 SALJ 254 (T); Ex parte Gibson 1936
SR 71,

1951 (3) sA 186 (AD) at 194-5.

(1861) 30 LJE 284 at 292, (The passage does not appear in 6 H & W 733,)

At 193.

1965 (1)} SA 703 (aD).

My italics.
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254,
255,
256,
257,
258.
259.
260,
26l.
262,

2630
26{4"

265,

266,

267,

268.

269,

270,

271,

272,

273,

274,
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Pexr Potgieter AJA at 720,

At 721,

My italics.

See In the fistate of Fuld, Deed (No 3) [1968] P 675 at 684-5,

1966 (2) SA 718 (R) esp at 722, per Goldin J.

At 722,

1947 (1) SA 26 (W).

Per Clayden J at 30,

Dicey & Morris 87; Wolff § 102, See J D McClean in (1962) 11 ICLQ 1157-60.
Utr Cons II cons 97 n 3; Cook v Cook 1939 CPD 314 at 316.

U Huber Prael II 5.l.44 p 216; J Voet 5.1,98;  MHoll Cons I coms 294, TII(2)

cons 4,5, IV cows 271; Utr Cons I cons73nl2; v d Berg Ned Advysboek III

no 113 p 268; Savigny §Z§£§E_VIII_§ 353, See eg Ex parte Standriniz 1906 EDC

169 at 175; Banubhai v Chief Immieration Officer, Natal (1913) 34 NLR 251 at
262,

C 10.39.2.

Nieuww Med Advvsboek (Kop) mo 32 p 165; U Huber Przel II 5,1,44 - p 2l6; Vromans
De fero comnet I 4 p 133; Ontwerp 1820 § 107. See too Bernburg Pandekten 1 § 46,
Cf Holl Cons ITI(2) cons 138 nn 22, 24, where it is stated that two years' habita-

tion is presumptive evidence, but can bz rebutted if the animus revertendi is

shown to exist,

Smith v Smith 1952 (4) SA 750 (0) at 754.
Per De Villiers AJA in Webber v Webber 1915 AD 239 at 26é&.
Per Bristowe J in Van Straaten v Van Straaten 1911 TPD 686 at 688-9.

Per Lord Macmillan in Ramsay v Liverpool Roval Infirmary {1%930] AC 588 at 598,

For the facts see above , text following n 219,

Shapiro v Shapiro 1914 WLD 38; Clayton v Clayton 1922 CPD 125, See too Beale I

§ 16.4. There are some USA decisions contra: see Cheathem et al 30-1.
1938 NPD 212.
Ar 216,

Pothier Intro pénéral aux contumes X; Beale I § 15.2: 'If the fact and the

intention comncur, even for a moment, the change of domicil takes place,’
(1888) 31 W Va 7590, 8 SE 596, 13 Am St Rep 826 (Supreme Court of Appeals of West

Virginja), See Cheatham et al 10; Ernest G Lorenzen Cases and Materials in the

Conflict of Laws 4 ed (St Paul, Mimm, 1937) 13.
See Lord Westbury in Udny v Udny (1869) LR 1 Sc App 441 at 458; Wolff § 109;

Goodrich § 26, As Wolff points out (p ll4n5),it is analogous in this respect

to the acquisition of possegsion corpore et animo, in which the one element may

follow the other.



275,
276,
277.
278,
279.

280.
281,

282,
283.

287.
288.
289,
280,
291,
292,

293.

294,
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§ 45,

1265 (1) SA 703 (AD) at 714.

Sce Denaldson v Domaldson [1949] P 363; Wolff § 109; Graveson 206,

See Dicey & Horris 90; Graveson 206, Cf Voet 5.1.98, below, n 286,
Translated Ly Scott thus: 'There is no doubt that individuals have their
domicile where they bave placed their household goods and the greater part
of their property and fortuncs, and no one shall depart from thence unless
something requires him ts do so, and whensver he does leave the place, he is
considered to be on a journey, end vwhen he returns, to have completed it.'
Ad Cod 10.48(39).2,

Gane's translation reads: ' ... domicile ... the place ... in which he has set
up his home amd the main body of his property and fortunes, from which he is

not likely to depart if mothing calls him away and which when he has left he

appears to be travelling abroad.'

Brissonius Lexicon sv domicilium; Vicat Vocubularium jurls sv domicilium,

Gane's translation reads: ' ... domicile .. properly so called ... is that
which one establishes for oneself with the intention of not leaving 1t if
nothing calls one awayc...'

2.1.12.5 ¢ ‘Domicilium quis hadet, ubi larom, rerumque ac fortunarum suorum _

summan_constituit, unde non sit discessurus, si nihil avocet,'

Cons 94 n 3, where he speaks of 'cum animo inde rursus non discedendi, si

nihil avocet'.

Gane's translation of the full relcvent passage reads: 'It is certain that
domicile is not establi cshed by the mere intention aud design of the head

of the household; nor by mere formal declaration without fact or deed; nor

by mere getting ready of a house in some country; nor by mere residence without
the purpose to stay thcre permanently.'

Ad D 50,1.20,

Ad D 50.1.17.1.

Cons I cons 7.

Defin For 1.3,18, 3.38.18,

Consultatien cons 94 n 1l1. See too Vattel 1,19,22.
Holl Cons TI cens 173 p 3435, Likewise Nieuw ¥ed Advvsboek (Kop) no 32 p 167.

See too Holl Cons III{2) cons 317n 33 Utr Cens I cons 73.

Loenius (Boel) Decisien en observatien cas 50 p 328, citing a Hooge Raad

decision of 1676.

3.12,10, Rotzé's translation reads: 'l say e fixed ahode, because mot the
bare residence of a person, which often last only for a time, ... but the fixed
resolve to be and continue in a place without intention of returning counstitutes

his domicile.’



2495,
296,
297.
298,
299,

300.
3e1.
382.

303.
304,
305.
306.
307.
308,
309.
310.
31i.

3l2.
313,

314,
315.

316,
317.
318.
319,
320.
321.

322.

100

£d D 17.12, p 976.
l.gel n 1l (p 129), 144.2 u 9 (p 132).
liloo v Eilon 1965 (1) 5A 703 (AD)} at 704,
D 50.1.

eg Donellus ad D 17.12; Vinnius ed € 10,39,43 Vau Leeuwen RHR 3.12,10;

J Voet 5.1.98; Hell Cons IV cons 174; Vromans De fero compet I 4 132,

ep, Van Lecuwen RHR 3.12.10; Schragsert Consultatien cons %4 n &,

eg llonetlus ad D 17,12y J Voet 5,1.98; Holl Cons V cons 85.

ep Domellus ad D 17.12;3 Van Leeuwen Cent For 1.3.12.5; Nieuw Wed Adyshoek
(Kop) I no 32 p 165; J Voet 5.1.98; Vromans De fore compet I & p 1323
Holl Cons IIT(2) coms &, 5.

ep Van Lecuwen Cens For 1.3.,12.5 J Voet 5.1.98; Holl Couns IV cons 271,

Obs Tum II mo 1178,

Vromans De foro comnet T 4 p 131,
1931 AD 3el.
At 398-9,

This statement is a direect quotation from Lord Macnaghten's speech in Winans.

Above, text following n 201.

At 4067,

At 410, Pollak ((1933) 50 SALJ 468) puts the position too weakly in saying that
'he contemplated the possibility of leaving Wew Jersey 1f he were offercd a
better position anywhere else’.

At 410.

(1869) LR 1 Sc & Div 441 at 455, Cf Story's definition (§ 43): 'That place is
pronerly the domicile of a person in which his habitation is fixed without any
present intention of rcmoving thercfrem.'

See Restatement Second Sméﬁ_Comment_g Illustration 3.

Ley v Ley's Executers 1951 (3) SA 186 (AD). See at 190-1. What follews is

partly based on the writer's note ‘Domicile: An Tmportant Decision' (1951)

68 SALJ 360,

At 194,

At 1%4. My italics.

Above, text to u 248.

At 195,

4t 195, My italics.

Senior v CIR 1860 (1) SA 709 (AD) at 714; Lilom v Eilon 1965 (1) SA 703 (AD)
at 720.

The curious reader will find a passage remarkahle for its anticipation of these

views in the judgment of Mason J in loreland v Moreland (1901) 22 NLR 385 at
387"8.
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Walter Pollak in 1951 Annual Survey 283 calls it a 'gloss! on Westizke's

words, though it seens more of a diséarding of them, and says it is lacking
in clarity.

Pollak loc cit.

1965 {1) SA 703 (ap).

At 720.

At 720.

At 721.

The reference to Voct 5,1.89 ou p 721 is clearly a misprint,

At 705-9.

Cited below.

Story § 43; De Bruyn Opinions of Grotius pp 63-4.

(1863) 10 HLC 272 at 285-6, 11 ER 1030 at 1035-6,

§ 104,

1931 AD 391 at 407, See too Shoesmith v Shoesmith 1936 EDL 129 at 131,

Inland Revenua Commissioners v Gordon's Exccutors (1850) 12 D 657 at 662,

Cited by Anton 178,

6enne v Deﬁne l92é OPD 41 at &3-4.

Seec @g Pauw Ohz Tum Nov I no 477; Weathorley v Weatherley (1879) Kotzé 66,
See too Nash v Hssh 1935 (1) PH B4 (C); Beale T § 22.2, 22.4.

(1869) LR 1 Sc & Div 44l at 458, (" S

In the Estate Fuld, Decd (Re 3) [1968] P 675 at 682-3.

'[P]ermanent or indefinite residence': Mason v Hason (1885) 4 EDC 330 at 237, 354,

See too Guan v Gunn 1910 TPD 423 at 427; Udny v Udny (1869) LR L Sc & Div 441 at
458, per Lord Westbury; Io the Estate of Fuld,Decd (No 3) [1668] P 675 at 684,

per Scarman J; Dicey & Morris Rule 7 p 86 and pp 89-90; Cheshire 154-9; Anton 178;

Graveson Jubilee Lectures 973 'We must realize the temporary nature of many of

our best intentions in this life of uncertainty and movement, and we must not deny
local domicile to a man who has settled in a place without, as a realist, intending
to remain there for ever, but simply to make his life there as long as circumstan-
ces allow him to do so,' Cf the position of immigrants under temporary visas and

aliens, all of whom are subject to deportation, belown 473. In Smith v Smith

1962 (3) SA 930 (FC) at 936 Briggs ACJ, delivering the judgment of the Federal

Supreme Court, said: 'The animus manendi must be both genuine and honest....

[T]hough it does not require an absolute intention to reside permanently, [it]
must at least be an unconditional intention to reside for an indcfinite period.'
By ‘unconditional’ the lecarned judge connoted settling: he gave the example of

a chronic invalid's saying,'l will settle if the climate suits my hezlth'. A
domicile of choice would not have been acquired if he were to die a ¢w days later,

'There would at least have to be a trial period, after which the unc¢ -:ditional
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Sea too
intention might come inte existenc.e.’ /Howard v Howard 1966 (2) SA 718 (R) at

7213 Smith v Smith 1970 (1) SA 146 (R) at 151,

In Osvath-Latkoczy v Qsvath-Latkoczy 1959 SCR 751 the Canadian Supreme Conurt

held .that a Hungarian refugee had acquired a domicile of choice in the Canadian
province of Ontario where he had resided for eighteen wmonths, was employed in .

his line of work, iotanded setting up his own business and had made an application
under the Canadian Citizenship Act, although he said he woulé return to Huugary

if it ccased to be Russian-c¢ontrolled, as this was a contingency so remote and
uncertain that it should bLe disregarded.

The old authorities cite the case of a merchant who goes abroad t:o make his
fortune and then return to his dowicile of origiv in the Hetherlands. They

say he does not acquire a domicile of choice in the oversca country, eg Tonellus
ad B 17.12; Holl Cons VI cons 153, See too Vimnius Ad Cod 10.39.5. One can get

this situation, eg Brunschwik v+ Brunschwilk 1902 TH 223, where the hushend wished

to return to his domicile of origiu in Prance when he had made suificient money
in the Transvaal. He did not take up citizenship in that couatry, and though the
marriage was solemnized there, it was registered with the local French consulate;
and the marriage settlewment was drawa up in France and stated that the spouses'
property rights wexre to be governed by French law. The husband said that be had
‘no intention of living and dying in South Africa's It wes held that in the
circumstances he had not acquired a domicile of choice in the Transvaal. But

then one has the Doucet v Geoghegan (1878) 9 ChD 44l (CA) type-of situation,

discussed earlier, where the facts of a man's life outweigh his fond ambition to
return to his homeland,

Cf Quayle v Quayle 12949 SR 203.

Cf the wording of the mimority members of the English Private Internatioral Law
Committee,. First Report, Cmd 9068 (1954) § 16: 'a definite intention of ceasiug
to live there upon the occurrence of some specified event in the future that will

happen in the normal course of things.' Cf too Smith v Smith 1952 (4) SA 750 (©)

at 752, 754 {no regard had to the husband's statemeut some seven months earlier
that if his wife's divorce went through and this was 'talked about' in the neigh-
bourhood he would leave the alleged domicile in Welkom and seek employment in
Durban).

Leviny v Leviny (1908) 25 SC 173 illustrates this. L, whose domicile of origin

was in Australia, had come to South Africa on a military expedition five years
earlier, had taken a short lease of a country store, was eking out a precarious
iiving and was quite prepared to go back to Australia or to any othet country if
anything better offered,

Noyes v Schulz (1911) 32 NLR 318.
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I 150. The US test, according te Restatement Second § 18 (see too Lefiar 19)

is much looser - to make one's home for the presenmt. A self-supporting adult,
for instance, who goss to another country to take a law degree a2t a university
there will be domiciled there if he intends making his home there while at .
university. It does not matter that the propositus intends charging his home

on the happening of a future event, i

At this stage refereﬁce to the views of the First Report of the Private
International Law Committee, Cmd 9068 (February 1954) would We appasite. The
Committee defines the damicile of a person as 'the country in which he has his
home and intends to live permanently' (§ 6 and Draft Code ert 2(1)). The Committee
refused to redefine domicile as 'habitual residence', om the ground that Britomns
living abroad would then have *no method whereby they ceuld continue to regulate
their lives according to the familiar British conceptfons. It should also be
remembered that a country which does not apply natienality as a yardstick in-
matters of private international law is bound to substitulte for it a strict test
involving a measure of permenence® (§ 7). The majority of the Committee also

rejected a definition of animus manendi in terms of an intention to reside inm the

new country mot permanently, but only for an indefinite period. Some members
wished 'to make it clear that a person acquires a new domicile in the country in
which he volumntarily estahlishes his home, if he dees so, not for a mere special
and temporary purpose, but with a present inteation of living there far an
unlimited time' (§ 7).
In the end the Committee, to overcome 'the difficulty and inconvenience, as the
law now stands, of proving an intention to change a domicile' (§ 15), advised the
statutory creation of 'three presumptions which would in meny cases make Tesort Lo
litigation unnecessary and, where this is impossible, would at any ralte facilitate
proof of intention to Llive in a given country' (§ 15). The recommendations appear
in art 2 of the Draft Code as follows:

*(2) Unless a different iptention appears, the following are rules for

ascertaining a person's inteantion to live permanently in a country ; -

Rule l: Where a person has his home in a country, he shall be presumed
to intend to live there permanently.

Rule 2: Where a person has more than ene home, he shall be presumed to
intend to live permanently in the country in which he has his
principal home.

Rule 3: Where a person ls stationed in a country for the principal
purpose of carrying om a business, profession or occupation and
his wife and children (if any) have their home in another country,
he shall he presumed to intend to live permanently in the latter

country,
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.. "(3) Paragraph (2) shall not apply to persons entitled to diplomatic
imnunity or in the military, naval, air force or civil service of &any
country, or in the service of an international organization,'

Ruie 1, if it were to meet the view of the majority who would define the animus

manendi in terms of an intention to live for an unlimited time, would have to be

. recast: 'Where .a person has his home in a country and no home in any other
country, his intention to live,fhere for an unlimited time shall be presumed,
unless 1t is proved that he has a definite intention of ceasing to live there
upon the occurrence of some specified event in the future that will'happen in
the normal course of things' (§ 16)..

For a comment on the ahove presumpt%ons, see R H Graveson in (1954) 70 LLglg:;SOO.

. The Private International Law Committec's recommendations when intreduced in the
House of Lords in May 1958 in the form of a Bill led to criticism on the ground
that they would prejudice Commonwealth or.foreign businessmen in Britain, eépecially
as regards the incidence of income tax and estate duty The Bill was not
proceeded wlth In January 1939 & fresh Bill was introduced in the House of
Lords in which the doctrine of Cthe revival of the domicile of origin was repealed
and a domicile of choice was to be acquired in a country 'by [ome] residingin that
country with the settled intention of making it his permanent home', disappointing
to those who favoured the presumptions of the first Bill, but still not satisfac-
tory to the foreign business community. The Bill passed the Lords but was not
pursued in the Cemmons. The Loxrd Chancelloz'referredlits_recommendations.to-UuaPrivate
International Law Committee in November 1659 for reconsideration in the light 6f
these objections, and also to consider the legal difficulties that might follow
the implementation of its recommendation that married women for domicile be
considered sui juris. The Committee in its Seventh Report, Cmnd 1955 (1963)
found the House of Lords' difficulties exaggerated. But to meet them it simplifie¢
the rules in what it called the ‘businessman's formula' (Appendix A): ‘A person's
domicile 1is in the country where he ordinarily resides and where he intends to
live permanently' (clause 2) and (clause 3): ' (o] .person who ordimarily
resides in a2 country is presumed to intend to live there permanently; but the pre-
sumption may be displaced by evidence of a different intention.' It then wenton
to state certain cases where the presumption wouldnot apply - to aperson engaged
in employment or services in a country in which he did not ordinarily reside
before doing so, or is employed by any fuch person. 3 [Tun onl 3
(For a review of the report, see M Mann /A1963) 12 ICLQ 1326.Sec further W Raeburnin
(1963) 12 ICLQ 133, M Mann/(1939) 8 ICLQ 457, A J Bland,R1958) 7 ICLQ 753, E T Cohn
,R1955) 71 LQR 562.) There the matter rests for the nomnce. The. South African Law
Revision Committee at its eighth meeting on 27 June 1956 rejected out of hand the

Code of the Law of Domicile annexed to the First Report of the'English Private
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International Law Committee, It found the draft incomplete; that its adoption
would make substantial changes in the lawj and that the proposed changes in the
rules governing the domicile of persons under orders of custody, lunatics and
infants (these are considered later in this article) were questionable. (See 1956

Annual Survey 414~15,) The matter has not come before the Law Revision Committee

since then.
In 1970 the English Law Commission provisionally recowmended that the domicile
of a wife should be determined independently from that of her husband, for the

purpose of divorce jurisdiction (Working Paper No 28),

See generally C C Turpin 'Freedom of Choice in the Acquisition of a Domicile

of Choice® (1957) 74 SALJ 201,

Ex parte Oufntrell 1922 TPD 14 at 15. At 18 Masom J said: ' ... the expression

"domicile of choice™ implies a capacity to make a cholce and carry it into

effectee,.’

Story § 47; Fawkes J dissentiente in Nefler v Nefler 1906 ORC 7 at 10; Beale I

e e —

§ 21.3; Restatement Second § 17.

At 99, -

At 168,

At 207-8.

1906 ORC 7. Craven v Craven-(192§2 2 PH 513'(w) does not appear to be of any

assistance.

Zelman Cowen in Dicey 6 ed (1949) 118n25., In Dicey & Morris 99n89, however, it

is said (by G H Treitel) that 'it is not clear whether the husband was domiciled
in the place of iwmprisconment or whether the court took jurisdiction on some other

ground'., Turpin in (1957) 74 SALJ 204 concludes that the majority decision was

that life imprisonment constitutes domicile so as to confer divorce jurisdiction,

although there was no animus manendi. Re. thinks this is not an unreasonable type

of domicile by operation of law, but would prefer legislation to create it,
(1949) 118.

Aldred.v Aldyed'lEZQNQD 356 at 363.

Turpin in (1957) 74 SALJ 204.

Restatement Second § 17,

e

See below, text following n 373.

See the analysis of J D McClean in (1962) 11 ICLQ 1157-60.
D 50.1.23.1. See toc Voet 5.1,93,

Per Schreiner JA in Baker v Baker 1945 AD 708 st 712,

— - 7

The same reasoning would hold -for a member of the mavy or air force.
Per Schreiner JA in Baker v Baker 1945 AD 708 at 711-12. See too McMillan v .
HcMillan 1943 TPD 345 at 349, See also L D Thames 'Domicile of Servicemen' (1963)

34 Missis§inni 1L.J 160 at 161,
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Dicey 2 ed (1908) 154-5; Burge 2 ed II 76; Pollak in (1934) 51 SALJ 17.The

English dicta cited in favour of this proposition were all obiter, however:

In re Steer (1858) 28 LJ 22 at 25, per Watson B (there is no relevant passage
in the report in 3 H & N 594); Ex parte Cumningham: In re Mitchell (1884) 13
QBD 418 (CA) at 425; In re Macreirht (1885) 30 ChD 165 at 168, Nor is there

any Roman-Dutch authority or South African case which is in support of se wide
a statement,

1945 AD 708. The court found highly persuasive the decision of the Scottish
Court of Session in Sellars v Sellars 1942 SC 206, described in Cruickshanks v

Cruickshanks [1957] 1 ALl ER 889 at 891, [1957] 1 WLR 564 at 567 as 'the most

illuminating modern authority', The same conclusion was reached by Millin J

in the earlier case of Commin v Commin 1942 WLD 191, Baker was followed in England
in Stome v Steme [1959] 1 ALl ER 194, [1958] 1 WLR 1287,

Per Schreinmer JA at 715,

Thus in Paterson v Paterson 1946 EDL 67; Moore v HMoore 1945 TED 407.

Sea the judgment of Schreiner JA at 712-13,

Sullivan v Sullivan 1912 JWR 312; King v King 1914 JWR 225, 282; Davies v Davies
1922 CP® 323; Bishop v Bishop 1923 CPD 414,

1924 CPD 62.

See Phillips v Phillios 1937 CPD 54; Powell v Powell 1943 (1) PH B2 (C);

Kurphy v Murphy 1943 (1) PH B8 (C); Flack v Flack 1944 (2) PH B66 (C); MNicol v
Nicol 1948 (2) SA 613 (C); Hibbs v Wynne 1949 (2) SA 10 (C),esp at 13; Ex parte

Beadings 1958 (4) SA 432 (C). It should be owserved, however, that there is no
full -bench decision,

1948 (2) sA 613 (C).

Reasons advanced, too, in numerous other cases, eg Ex parte Cuintrell 1922 TPD
143 McMillan v Mchillan 1943 TP 345.

At 617. '

By Turpin in (1957) 74 SALJ 206.

loc Cit-
1958 (4) SA 432 (C). What follows is based on the writer's mote 'Acquisition by
Soldier of Domicile in Country Where He is Statiomned' (1959) 76 SALJ 13. It

may be noted that to the same effect is the law of England (Donaldson v Donaldson

[1949] P 363; Cruickshanks v Cruickshanks {1957] 1 All ER 889, [1957] 1 WLR 564;

Dicey 10l-2),many of the Australian States and Canada (see the cases cited in
Dicey 102n12), Scotland (Sellars v. Sellars 1942 SC 206).
At 436,

It was not cited to the court therein or by learned counsel in the case, Mr (later

Mr Justice) I L Horwitz KC, whose penchant for wandering in the old works was well

kunown., Was this a result of the De Bruyn rendering?
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At 436,

At 436,

Donaldson v Donaldson [19&9] P 363; Cruickshanks v Cruickshanks [19??] 1 All ER
887, [1957] 1 WLR 564, See note in (1%50) 3 ILQ 74.

Clarke v Newmarch (1836) 13 S 488; Sellars v Sellars 1942 SC 206,

eg Cox v Cox [1945] VLR 105; Pumpa v Pumpa [1946] VLR 56; Wslton v Waltom [1948]
VLR 487; Auld v.Auld [1952] VLR 455; Armstead v Atmstead [1954] VLR 733;
Wilkinson v Wilkinson [1949) 1 WWR 246. See J G Fleming in (1950) 3 ILQ 87-8.
Young v. Young (1959) 21 DLR (24) 61l6.

Dicey & Morris 101-2; Cheshire 171; Westlake § 273; Halsbury's Laws of Enrland
3 ed VII (1954) § 42; Beale I § 21.2. But cf Resltatcment Secomd § 17, which

has great reservations; L D Davis 'Domiclle of Servicemen‘ (1963) 34 Mississippi
LY 160, _

Antoun 177.

(1904) 25 NLR 52,

Lea v Lea (1%02) 23 NLR 91; Baxter v Baxter 1943 NPD 385.

Fvans v Evans 1942 SR 12; Pickford v Pickford 1943 SR 6.

1943 EDL 147,esp at 149.

1946 EDL 67.

Van Niekerk v Van Niekerk 1941 TPD 59; Ex parte De Lanpe 1941 (2) PH B8Z (W). 1Im

Ex parte Duintrell 1922 TPD 14 OGregorowski J said in the court a_guo (at 15):

I'n .order to create a mew domicile you must not ouly have residence, but you
must have intention te remaln permanently and indefinitely, and yeu must also have
the power to carry out that intention...,. [H]e had not the free cholce of
residence ...; he was bound to go wherever he was ordered; he was not a free agent,'
On appeal the question was left open, but Mason J expressed the following
difficulty (at 18)3 '... the expression "domicile of choice" implies a capacity
to make a choice and to carry it inte effect, which is not possible in the case
of a soldier still on service and subject to compulsory removal to any part at
the discretion of the military authorities.'

1943 TPD 345.
Per Murray J at 353.
1948 (2) SA 613 (C) at 618.

Commin v Commin 1942 WLD 191, which in any event was not followed by the same

judge in Davel v Davel 1944 (2) PH B49 (W), But there is a strong obiter dictum

in Van Rensburg v Ballinger 1950 (4) SA 427 (T) at 437-8.
Moore v Moore 1945 TPD 407,
1948 (4) SA 379 (W).




404,
405,
1306 .

407.
408,
409.
410,
411,
412,
413,
414,
413,

416,

{117 .

418.
419,
420.

421,

422,

Very filting for a famous rugby player in his youth.

1945 AD 708 at 714~15. See too Sellars v Sellars 1947 &C 206 at 212,

This statement shows that in many of the cases in which, it is suggested,
the wrong rule of law was applied, the correct result wag arrived zt on the
facts.,

1942 SC 206,

At 211,

See too Lord Moncrieff at 213,

Clarke v Newmarsh (1836) S 488; Hibbs v Wymne 1949 (2) SA 10 (C) at 13,

Hibbs v Wynne ubi cit,

Per Ogilvie Thompson AJ in ¥icol v Hicel 1542 (2) &4 613 (C) ar 620,

See eg Micol v Hicol (supra); Doualdscn v Donaldsen [1249] P 363,
1939 opPD 197.

Ex parte Quintrell 1922 TPD 14 at 16; Fozavd v Fezard 1824 CPD 62 at 63,

Later in McMillan v Mclillan 1943 TPD 345 at 349-50.

Rothwa v Bethma 1940 (1) PH B9 (0} (South 4frican railway employee, the

question being whether he retained the domicile he had on joining the

Administrationt so held); Carvalho v Carvalho 19276 SR 219 (Porluguese civil

servant stationed in Southern Bhodesia, frow which countyy it was unlikely

he would be meved prior to retirament and where he desired to make his permanant
home: held that he had no power te carry out his ivtention).

1957 (1) SA 280 (C). Mo reference was made in Lhe judgment to earlier decisions
on the domicile of public sezvauts,

Cf Haville v Haville 1957 (1) SA 280 (C) at 283.

Cf Cohill v Cohill 1938 (2) PH R4l (C),

eg Meade v Meade (1928)'12 Pi B25 (W) (see Pollak in (1934) 51 SALJ 18).

See also Moncrieff v Homcrieff 1934 CPD 208, analysed by Turpin in (1957)

74 SALJ 207-8.

In re Feeda Hoosen (1915) 36 WLR 3Bl; Hessen Mia v Imaierants Anneal Board

(1915) 36 NLR 620 at 625; Pilley v Principsl Imnigration Officer (1926) 47

RLR 320; Parker v Principal Immigratien Officer 1926 CPD 255; HManchoo v

Princinal Immigration Officer 1931 NPB 229; Essop v Commnissioner for Immigration

1932 AD 223; 1Ismail Mia v Commissioner for Tmmigratien 1933 TPD 3385 Chow

See v Minister of the Interior 1951 (3) s5A 848 (T).

Neaves v Neaves 1936 NPD 682 was not clearly decided ou this score. Hathorn J
appears to have heen influenced Wy the fact that H did not intend to reside
permanently in Natal, as he recognized the prehibition by the immigration

authority on his doing so (see at 688), He distinguished Abelheim v Abelheim

1918 SR 85 on the ground that A had this intention (see at 686).
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423, DBy Greeuberg JP in Jeosub v Sazlaam 1940 TPD 177 &t 180, in relation to whethex

the respondent was an incola; by De Villiers J in Ex parte Macleod 1546 CPD

312 at 315. See too Bar § 44. D 50.1.31 clearly suggests that a persen
cannol acquire a domicile in a place prohibited to bim.
424, 1918 SR 85, See the present writer's analysis in (1948) 65 SALJ 224.
425. 1962 (3) SA 930 (FC) at 931-2.

426, It is supported by the Hew South Wales decision of Solemon v Solomon {1912)

29 Wi (NSW) 68, noted by Brigps ACJ at 935, but not relied on heavily by him
as the report was inaccessible to him,

427, See below, text following n 435,
428, Driggs ACJ at 933,citing as illustrations Princijal Tmmicration Qfficer v HMedh

1928 AD 451 and Kara v Princival lemmipration Officer 1931 CPD 149,

429, At 935-6,

430. See Erwin Spiro 'Nomicile of Illegal Immigrant' (1963) 12 ICLQ 68® at 683,

43l. At 936,

432. (1934) 51 _SALJ 20, cited In Smith at 934, See elso Turpin in (1957) 74 SALJ 210;
Dicey & Morris 88.

433, Whether a South African court would be concerned with such illegality in relation
to an alleged acquisition of a domicile in a fereiga country has been gquestioned.
Pollak op cit 20 says No, on the analogy of non-application of the penal laws
of another countyy, which is not a very convincing explanation. Dicey & Morrls
88 say 1t is an open guestiou in English law. Spiro in (1963) 12 ICL@ 684 points
out correctly that the lex fori determines whether a foreign domicile has heen
acquired and considers that possibly the illegality of the animus there will be
disregarded either because it is 'repugnant to the public policy of the lex
fori or not being capable of the tecognition because of its nature ...'s Ome
wonders whether this chauvinistic attitude is warranted. Is not the understanding

of domicile in South African law that the animus manendi sheould not fly in the

face of the law? Uhat reason is there fer not applying this notion to a foreign
domicile?

434, (1907) 4 CLR 1428 at 1431-2.

435, The position would be identical with a South African domiciliary who while
outside South Africa was declared a prohibited person under s 4 of the Admission
of Persons to the Union Regulation Act 22 of 1513. 3Say A, an immigrant from
Ireland who had acquired a South African domicile, while on a temporary visit to
Rhodesia committed a crime there that led to his deportation from Rhodesia to
Ireland. The crime causes the South African Minister of the Interior to deem
him a prohibited person in South Africa. The result-is that he immediately

loses his South African domicile, even if he has an animus revertendi to this

country.
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437, Ad Pand 5.1.93, Trwin Spive ‘Depertation and Domicile' (1964) 81 SALJ
173 points out that this is an instaznce of-a person with two domiciles.

438, Cens For 2.1.12.7, 2.5.1,46,

439, Spiro in (1964) 81 SALJ 174._.

440, Ebert & Co v Goldman (1200) 17 SC 538 at 532, See taoo Bar § 44, who says

that an cxile's shadowy hope of return does not signifyv and banislment to a penal
settlement where the prisoner may establish z household and dwelling results in
dowmicile there.

441, Burge 1 ed T (1838) 46, 2 ed I (1907) 73; Story § 47,

442, Olwage v Buntman 1910 WLD 44, holding that deportation did not change domicile,

no express reason heing given (Greenberg J in Ex parte Gordon 1937 WLD 35 at 36

thought that the ground apparently was Lhat voluntary intention of abandonment
of domicile is necessary, and with deportation it does not exist); applied. in

Hitchcox v Hitchcox (1930) 2 PH B33 (C), where there was evidence of animus.

revertendi; similarly Taylor v Taylor 1931 CPD 98,

443, 1915 WLD 29, The court was, 1t seems, unaware of the decision in Olwage v

Duntman {supra).

444, 1934 SR 35. Apparently the court felt there might be an animus revertendi,

applying the wmaxim ubi uxor ibji domus.
445, 1937 WLD 35.
446, At 37,
447, 1946 CPD 312,
448, (1934) 51 SALJ 20,  See the judgment at 317.
469. At 317.
450, Thiele v Thiele (1920) 150 LTJ 337.
451, 1963 (4) SA 615 (H),
452, Per Henning J at 617.

453, A deportee may have a South African domicile of origin. This is not
inconsistent with the grounds of deportation set out below, n 473,

454, At $99-100,

455, Here they cite Cruh v Cruh [1945] 2 A1l ER 545,

456, 1915 WLD 29,

457. 1937 WLD 35.

458, 1946 CPD 312 at 315. )

459. Sec eg Admission of Persons to the Union Regulatign‘Act 22 of 1913 ss 4, 6, 22.

No attempt fs made to explore the repercussions on domicile of (g) a restriction
order under s 355bis of the Criminal Procedure Act 56 of 1955, the Riotous Assemblies
Act 17 of 1956 or the Suppression of Communism Act 44 of 1950 (g) the Bantu (Urban
Areas) Consolidation Act 25 of 1945 and other enactments applying to Bantu; (c¢) the
restriction by regulations under the Admission of Persons to the Union RegulaZion

Act 22 of 1913 of the movement of Asians from one province to another; (d) other

legislation controlling or prohibiting movement of persons from one area of the

Republic to another,
460, 1963 (4) SA 615 (M) at 617.
1"’610 1950 (4) SA 427 (T) at 4‘#1~ cited helnw. tavt A n 470
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[1932] P 9 (CA). But Turpin is by no means certain that the circumstances under
which the alien B could be deported were under his control: (1957) 74 SALJ 210.
See E Kahn in (1948) 65 SALJ 220,

1936 NPD 682, Millin J in Shumba v Pieterse NO 1950 (2) SA 646 (T) at 652

left open the questien ‘whether a prohibited immigrant who enters or remains
in the Union under a temporary pennit cen acquire a Union domicile'. But the
same learned judge had already held that he could in Chrvssoulis v Chrvssoulis
1944 (1) PH B27 (W).

Joosub v Salaam 1940 TPD 177; Van Rensburs v Ballinger 1950 (4) SA 427 (T).

This appears to be the distinction drawn by Caney AJ in Ex parte Pekola_l95l”(3)

"S54 793 (N) at 796.

1940 TPD 177,

1950 (2) SA 643 (T).

1843 SR 1338,

1950 (4) sa 427 (T).

1951 (3} sa 792 (W), The word ‘presumably' is used because there is no mention
in the report of a temporary residence permit being issued to P,

It is taken by the English courts, the decisions of which have been of
persuasive. force in South Africa, See especially May v May [1943] 2 411 ER
146, Cruh v Cruh [1945] 2 All ER 545 and Zanelli v Zanelli (1948) 64 TLR 556,
[1548] WK 381,

The deportation powers of the executive are as fallows: (a) The Minister of the

Intzrior may cause to be deported in terms of s 22 of the Admission of Persons

to the Union Regulation Act 22 of 1913 (i) a person not a citizen by birth or
descent, sentenced to imprisonment for committing a scheduled offecnce and deemed
an undesirable inhabitant; (ii) a person not a citizen by birth or descent,con-
victed of any offence committed in the Republic after admission thereto.and before
acquisition of a statutory domicile there (being lawful continuous residence for
three years not under a conditional or temporary permit - s 30) and deemed an
undesirable inhabitant; (iii) an alien,if he considers it in the public intevest -
observe the range of this power, (b) The Minister of Justice may cause to be
deported in terms of s 14 of the Suppression of Communism Act 44 of 1950 a oeTson
not a citizen by birth or descent deemed an undesirable inhabitant by the State
President (ie executive) because he is a cormunist. (c) The Minister of Justice
may cause to be deported in terms of s 5 of the Riotous Assembliés Act 17 of 1958
a person convicted under s 2 or 3 of the Act (dealing with prohibited gatheriags

and publications) deemed an undesirable inhabitant by the State President and

‘born outside the Republic. (d) The Mimister of Bantu Administration and Develop=-

ment may cause to be deported in terms af s 29 of the Bantu Administration Act 38
of 1927 (i) any person not born in the area of the present Republic,deemed by

him an undesirable inhabitant because (1) he has been convicted under a racial

hostility law or (2) he 1s a Bantu whose presence is deemed not to be in the
general public interest. The responsible Minister may cause to be deported in terms

of s 12 of the Abuse of Dependence~producing Substances and Rehabilitation Cesntres
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Act 41 of 1971 a person not a citizen by birth or descent convicted under the Act
of dealing in a prohibited or dangerous dependence-producing drug or failing under
s 6 to report to the police his suspicion that anyone at a place of entertainment
possesses, uses or deals in any depcndence-producing druge. The exercise of certain

of these powers would conflict with public international law.
474, 1t was also so considered in the American case of Gosschalk v Gosschalk

28 NJ 73, 145 A 2a 327 (1958) (1959 Ann Sur Am L 45, noted in (1959) 16
Washington & Lee LR 226), where the Supreme Court of New Jersey, by a majority

of four to three,held that a Hellander with a temporary visa that had been
extended several times was capable of acquiring a domicile in New Jersey,
voluntary presence and the requisite state of mind sufficing, the case of a
serviceman intending to establish a home where he is statiomed being found in
point.

475. At 181,

476. At 189.

477. See at 439-41,

478. (1957) 74 SALJ 215n70.

479. At 44].

480. ie the case relating to deportees,

481. Cf Schmitthoff 80.

482. See Dicey & Morris 100; Cheshire 168-9; Restatement Second § 18 Comment f.

From Vervols op de Holl Cons II coms 32 p 136 it appears that the motive of

avoiding creditors shows that there is no intention of settling in the new
country.

483, Nygh 75.

484. Cf Pletinka v Pletinka (1965) 109 Sol J 72.

485, Cf Wolff § 1l0.

486, Dicey & Morris 100; Goodrich § 30 pp 69-70.

487, Cheshire 168.

488. See Dicey & Morris 100; Cheshire 168-9; Schmitthoff 81; Beale § 22.9.

489, Cf Vromans De foro compet I 4 p 134,
498, Cf Dicey & Morris 10l.
491, See Dicey & Morris 101; Cheshire 170.  But see Beale § 22,7.

492. Per Millin J in Lewis v Lewis 1939 WLD 140 at 142, See too Hutchison's Executor
v The Master (Natal) 1919 4D 71 at 77, 79; Swith v Smith 1962 (3) SA 930 (FC)
‘at 936,

493. Moorhouse v Lord (1863) 10 HLC 272 at 292, 11 ER 1031 at 1038.

494. Dicey & Morris 10l; . Cheshire 169,

495, Per Hillin J in Lewis v Lewis 1939 WLD 140 at 142. See too Schmitthoff 81;

Graveson 208. One is constrained to disagree with Turpin ({1957) 74 SALJ 210)
that 'he caunot really be said to have intended to make his earthly home where

he has gone to die'.

496. TheParadoxes of Legal Science (1928) 68,
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The view of Graveson {at 208) cannot be cupported, viz that therec is mo freedom
of choxce?qo no change of domicile where the choice has lain between a change af
air and en untimely death, the desire for self-praservation excluding the opera-

fion of the will.
Graveson 212-13. See Henderson v Henderson {19671 P 77 at 79..

In re P (G E) (An Infant) [1965] Ch 56& (CA) at 583,
Nassau la Leck Register p 534 says that the wife nost cobulam carvalem passes

directly over to the husband's domicile., This statement, however, is not
boerne out by the authorities adduced, and must be considered wrong,. See

McGregor J in Buruett v Burnett (1895) 12 CLJ 147 (OFS) at 150.

On non-recognition of the rule that the wife follows the huskand's domicile

so far as polygamous unions are concerned, see Ebrshim Mahomed v Immiprants

Appeal Board 1923 TPD 439; Hamid v Minister of the Interior 1954 (4) SA 241 (T),

wh;ch, accepting (as it is submitted 1t should be) that the validity of the
foreign polygainous union was not gquestioned, applies this rule by implication.

The contention of Wolff (§ 299) that in a valid polygamous union the woman would
follow the man's domicile (a notion applicable only te polygyny, not polyandry)
cannot hold good fer our law,

» 5.1.65 and 50,1.38,3; C 10.39.9; Cujacius ad Cod 10.39.9; U Huber Prael ad

D 5.,1.45; J Voet 5.1.95,101, 23,2.40,61; Brunnemann Comm in Pand 5,1.65.8;
Domat Civil Low II 1,16.,3.12; Schomaker Cons IL_coms 23 nn 40, 41, IV cons 36 n 30;

Leyser Medit ad Pand 72; 3Savigny System VIII § 353; Bar §§ 45, 174; Reeves v
Reeves (1832) 1 Menz 244; Bestendig v Bestandig (1847) 1 Menz 280; Weathexley v

—_— T -

Vieatherlay (1879) Kotzé 66 et 72; Mason v Mason (1883) 4 EDC 330 at 336, 343;
Ex partc Kaiser 1%02 TH 165; Hervop v Harrop (1905) 19 EDC 341; Stevtler v
Steytler 1213 CPD 725; Bendell v Bendell 1914 CPD 899 at 900.

‘It matﬁers not that the spouses live apart (see authorities cited in n 520

below), that the wife has never set foot in the country of the husband's
present domicile {%x narte Bruyn (190%) 19 CTR 383), that the hushand has

committed a matrimenial offence (Gilbert v Gilbert (1901) 22 WLR 20l; Ex nérte_____,_

Kaiser 1902 TH 165 esp,at 170; Laughlin v Laughlin (1903) 24 NLE 230 at iﬁ?)%-
c
Jacks v _Jacks (1903) 20 SC 1963 see too Lord Advocate v Jaffrey {1021] l AC 145/

that the parties have concluded a deed of separation (Huber HR 4.22.7; Laughlin v
Laughlin (1903) 24 NLR 230 at 743), that the wife's interests are affected (eg

—a =

Gilbert v Gilbert (1901) 22 NLR 201 at 204), In Re Cooke's Trusts (1887) 56

LJCh 637, 56 LT 737 it was held thet a married woman follows her husband's domicile

even if, helieving him dead, she married another man and lives with that man in

.the country of his domicile. There is a statement in Steytler ¥ Steytler 1913 CPD

725 at 731 by Hopley J that the husband, ‘provided he be acting bona fide, may
change his domicile, whereby his wife's domicile is at once changed to such new
country +..'s This is not to be read as limiting the unity of domicile priuciple
to a case where the hushand is in good faith., Of course - as is suhmitted later -

absence of bona fides may show ahsence of a true -and genuine animus manendi.
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Per Meson J in Shepire v Shapiro 1914 WLD 35 at 40,

D 23.2.5, 50.1.22.1; C 10.39,9; Heostad Dec van den Hoo~ en Prov Raad no 5;

J Voet 5,1.95,%65 Holl Cons ITI (2) conslB5n8; Schrassert Consultatien cons

54n 67; Pothier Coutumes d'Orleans I 12. See also Henderson v Henderson [1967]

P 77 at 79, In this sentence ‘changes' includes "abandons', but if the

principle of the continuance of the last domicile is sccepted, this will result

in no alteration., If our law finally espouses the principle of the revival of
the dowicile of origin, it will bring that principle into operation.

Cf Re Wallach [1950] 1 All ER 199. Graveson would attribute her domicile of

origin to her, as it is not her fault that she cannot move: (1957) 6 ICLQ 5 and

Conflicgﬂg?myaws_zg;. It has been submitted-rthat the revival of the demicile

of origim principle should not be accepted as part of our law. Even if it is,
it 1s believed that the rule in Re Wallach will be accepted by our courts.

Cf Re Cooke’s Tru§§§_(¥387} 56 LJCh 637, 56 LT 737, 3 TLR 558; In re Scullard
[1957] ch 107,

By P B Carter in (1957) 33 BYBIL 329-32.

op clt 332.h

J Voet 5.1.95. See too Govu v Stuart (1903) 24 NLR 440 at 442,

See Voet 5,1,95; Wells v Dean~Willcocks 1924 CPD 89; De Reneville v De Reneville

[1948] P 1003 Dicey & Morris 109, 1143 Wolff § 118; Pollak in (1934) 51 SALJ
30ul89a. _
eg De Renmeville v De Rencville [1948] P 100 (CA) at 111-12; Wolff § 118;

Graveson 219, See also Henderson v Henderggp“Ll9§23 P 77 at 79. Tossibly

Pothier Coutumes d'Orleans I 16 can be read in support too.

Per Lord Cave in Lord Advocate v Jafflfrey [1?21] 1 AC 1456 (HL (5c)) at 158,

clting inter alia C 12;1.13. This was a House of Lords decision in a Scottish
appeal,

Coutumes d'Orleans I 10,

Sec Wolff § 119,

See R L Cabes 'Louisiama Law of Domicile’ (1967) 41 Tulane IR &37 at 449,
DuVernay v Ledbetter 6l So 2d 573 at 576 (La App lst Cir 1952},

keport,Cmd 9678 & 820,

o

Wesel De con bon soc 2.1.107 p 813 Voet 5.1.101, 23.4.20; 1Llybreghts Red vertoog

I pp 81-2; Schomaker Cons'II“cqp3231u1 13, 14; Loenius (Boel) Dec cas 54;

Séhorer Note 1Q0. But Voet 5.1.10l states that whilc?husband can never have his

freedom to change his domicile limited by antenuptial contract, a clause in such

a contract that he shall not émigrate to another country without his wife's

consent is effective to the extent that she would have an action against him in

damapes for any consequential prejudice to her property rights or increasc in her

liabilities, though this could have no application merely because the new domicile

allowed donations between spouses, as these are by agreement. Rodenburg De jure
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COn], Praecl 1.4.) and Wassenaar Praxis jud IT 16.87 say Lhe clause 1s valid Dbut
neverthelesc the husband may chaﬂgc his dowicile for serious cauze emerging after
marriage. The only writer uncompromisingly in favour of the validity of such a
clause is Van der Keessel in Th 228 end Dictata ad Cr 2,12.3 (Pret ed IT pp 206~7).
See Dicey & Morris 113,

Huber HR 4,22,7; Schomaker Cons IT coms 23 nn 40, 41; Reeves v Reeves (1832)

1 Menz 244 (W lives in original matrimonial home and refuses to join H in new

domicile); Bestandigz v Bestandig (1847) 1 Menz 280 (W deserted H and is living

outside court!s-area); Harrop v Harrop (1905) 19 EDL 341; Ex parte Bruvn (1909)
13 CTR 383 (facts as in Reeves); Rooth v Rooth 1911 TPD 47; Rendell v Bendell
1914 CPD.899. |

TASEIw ot e |

Gilbert v Gilbert'(l9bl) 22 NLR 2013 Ex narte Kaiser 1902 TH 145 esp at 1763
Laughlin v Laughlin (1903) 24 WLR 230 at 2&7»}2;_ngk§meJacks (1903) 20 sC 195

(H deserted W and esLabllshcc new domicile).

Huber HR 4.22.7; Laushlin v Laughlin (1903) 24 NLR ?30 at 213.

5.1.116,

(1885) 4 EDC 330 at 354-5,  See also Kotzd JP in Hooper v Hooper 1908 EDC 474
at 476,

See Pollak 1m (1934) 51 SALJ 28nl88,

Above, text to m 53,

See Rahn in Hahlo on Husband and Wife 531~9, 543-4,

De_ jure conj, Prael 2 (pars alt) 1.2, p 185. Sec above, text to n 79,
II NO 302 p 136 8 c = e e

See abave, text to-nm 78ff,

Per Shippard J in Mason v Masom (1885) &4 EDC 330 at 353; per Kotzé JP in Hudson

v Hudson 1907 EDC 189 at 192 and Ex parte Stevens 1912 EDL 443 at 446,

Ex parte Kaiser 1902 TH 165 at 172, 175-6, [S——
Hudson v Hudson 1607 EDC 189 2t 191-2; Ex narte Stevens 1912 EDL 443 at 446,

Burnett v Burnett (1895) 12 CLJ 147 (OFS), per Meliug de Villiers CJ and Steyn J,

ﬂccregqf J.disseqting.
[1895] AC 517 (PC).
éee Ex Dﬁrté Kaiseé 1902 TH 165 at 172-6; Laughlin v Laughlin (1903) 24 NLR 230

at 242; Ex narte Staudring 1906 EDC 169 at 174; Ex pnarte Edwards 1933 EDL 224,
Cf the allegation iu Smith v Smith 1970 (1) SA 146 (R) at 151A-B.

See eg Gilbert v Gilbert (1901L) 2Z NLR 20l at 204. Cf Everslev's Law of Domestic

Relations 6 ed (1951) 140, where honest purpose and absence of unnecessary
hardship or imperilling of héer life or liberty are stated as requisites.
1913 CPD" 725 at” 731, “See n 502 above. ' e
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GCons II cons 23 n 45,

There must have been a domus: see Cowan v Cowan (1925) 6 PH B4 (T). 1t has

been mentioned inter alia in Adams v Adams (1882) 2 SC 24 at 25;MeCurrach v McCurrach

(18%92) 6 HCG 2563 Gaiba v Gqiba (190L) 16 EDC 43 Ex narte Kaiser 1802 TH 165;

Blair v Blair 1914 SR 11}; Deane v Deane 1922 OPD 41 at 45; Bills v Hills
1933 NPD 84; Ex parte Rowland 1937 (1) PH B8 (T); Orton v Orton 1938 (2) PH

B57 (T). See also Ex parte Fraser 1934 SR 35,

Per De Villiers CJ in Adams v Adams (1882) 2 SC 24 at 25,

Cf Dyus v Dyus (1%26) 47 NLR 259 with Ex parte Edwards 1933 EDL 224.  See too
Orton v Orton 1938 (2) PH 357 (T).

Per McGregor J in Deane v Deane 1922 OPD 41 dt &3,

Deane v Deane 1922 OPD 41 at 45; Ex narte Udwards 1933 EDL 224,

Per Innes CJ in Wehber v Webber 1915 AD 239 at 249, Cf Massey v HMassey 1968 (2}
PH BlO (T).

HR 4.22,7 and Prael ad ® 5.1.45 in fine,

Coutumes d'0Orleans I 10, Bar 118 is of the same view.

eg 5.1.95,

Laughlin v Laughlin (1903) 24 NLR 230 at 242-3 and Gilbert v Gilbert (1901) 22
NLR 201 at 205,

1913 CPD 725 at 730-1,

Omd 9678 §§ 825, 894,

By R H Graveson in A Century of Family Law 1857-1957 (1957} 435.

Mackenzie v Mackenzie 1931 SLT 262 at 264, See also obiter dicta of two law
tords in the Scottish appeal of Lord Advocate v Jaffrey [1921] 1 AC 146 (HL (Sc))

at 151-3, 168-71 (a wife cannot acquire her owa domicile if she has grounds

for divorce or separation).

‘H v H [1928] P 206.

A-GC for Alberta v Cook [1926] AC 444 (PC), avowedly decided on principles not

derived from the civil law.

Cmd 9068 § 18 and Draft Code art 3.

Restatement Second § 21.

Cmnd 1955 (1963) § 34.

See the convincing enalysis by Michacl Mamnn in (1963) 12 ICLQ 1332-9,
The 'difficulties' raised in Cmnd 1955 § 29 are non-existent. See Mann op cit
1336-7.

Kahn in Hahlo on Husband and Wife 613-18.

Kahn in Hahlo on Husband and Wife 610-13.

Cmnd 1955 § 29,

See Kahn in Hahlo on Husband and Wife 539-40.
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See Williams v North Carolina 317 US 287 (1942) and 325 US 226 (1945); A E

. Ehrenzweig Conflict of Laws (1962) § 72; E N Griswold (1951) 25 Australian LJ

255ff, also {1951) 65 Harvard LR 208ff; Restatement Second § 71. As to the

theory that only the court {or, if one so wills, the law)} of the common domicile

alone should alter status , -* Read Recoynition and Enforcement of Foreign
Judggéqts - . 212-13 contends that the status theory warrants jurisdiction
in the court of either party's domicile. If, as is sometimes objected, the
American rule allows for concurrent divorce jurisdiction in more than one court
simultaeneously, the answer 1s that this is nothing novel. 1In South Africa the

effect of the Matrimonial Causes Jurisdiction Act 1939 is the same. Internally

the forum non conveniens doctrine will assist, externally the lis alibi pendens
doctrine, It is interesting to see what has happeﬁed in Australia, New Zealand
and Canada.  The Matrimonial Causes Act 1959 (Com) of Australia vests competency
in the court of the plaintiff's domicile (s 23(4)) and then uses the fictions

(s 24) that a deserted wife domiciled in Australia immediately before the marriage
or desertion is deemed presently domiciled there, and a wife resident in Australia
at institution of proceedings is deemed domiciled there then 1if so resident the
preceding three years. The Matrimonial Proceedings Act 1963 (NZ2) makes the court
competent if the petitioner 'is domiciled in New Zealand and states that for the
purposes of the Act the domicile of a wife is to be determined as if she were an
adult spinster., The Divorce Act 1968 (Can) grants a provincial court divorce
jurisdiétion if the petitioner is domiciled in Canada and the petitioner or
respondent has been ordinarily resident im the province for a year immediately
preceding presentation of the petition and actually resident there for at least
ten menths of the period, and then makes the same provision regarding the domicile
of a married woman as New Zealand (see D Mendes da Costa in (1968) 46 Canadian
Bar R %222;_1t is not suggested that the creation of such divisible divorce is '
necessarily to be commended.

See the various views expressed by Lord Reid, Lord Wilberforce and Lord Pearson

in Indyka v Indyka [1969] AC 33 at 54, 104 and 111 respectively.

See Mann op cit 1334-6,

See Cmnd 1955 § 28,

Eighteen in the case of boys, 15 in the case of girls: Marriage Act 25 of 1961
s 26(1).

It is taken that the 'marriage' is void: Hahlo on Husband and Wife 84,

Holl Cons IIL (2) cons 317(217) n 8; Schrassert Consultatien cons94n 6; Nieuw
Nederlands Adysboek (Kop) no 32 p 170; Hull v McMaster (1866) 5 Searle 220 at
225; Pollak in (1934) 51 SALJ 24-5,  See tqo Dicey & Morris 110-11; Cheshire 177;
Craveson 213; Wolff § 1125 Beale § 30.1; Louisiana Civil Code § 39; Restatement

Second § 22 Comments a and ¢ (if not abandoned by his father; if abandoned, follows
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mother's domicile; if abandoned by both, retains last domicile). Even if the
view be taken that a4 father under 21, despite his marriage being valid, cannot

be a guardian to his children (for authorities see R W Lee An Introduction to

Roman-Dutch Law 5 ed (1953) 103 and Commentary on 'The Jurisprudence of Holland®

by Hugo Gratius (1936) ad Gr 1.7.6 (p 38)), it is submitted that since he is

clearly an independent person in the law of domicile, his children follow his

domicile, the vinculum san-uinis befng sufficient for this purpose. It is not

8 case of dependency on dependency, as, for instance, with an unmarried woman
under age and her Jllegitimate child, which 1Is discussed below, text to n 677.

Cf Broome J in Frankel's Estate v The Master 1950 (1) SA 220 (N) at 221J.

See W R Duncan ‘'The Domicile of Infants® (1969) &4 The Irish Jurist 36, esp at 49.

§ 22 Comment h.

In his femous address to the Americanm Bar Association antual meeting in 1906,

‘The Causes of Popular Dissatisfaction with the Administration of Justice's Lord
Reid has expressed this sentiment: ‘During early stages of a legal system legal
fictions have been invaluable.... But in this day and age I dislike them intense-
ly' ('The Law end the Reasonable Man', being the Maccabaean Lecture in Jurispru-
dence of the DBritish Academy 1968, printed in the Proceedings of the British
Academy vol LIV 189 at 200).

In Hope v Hope [1968] NI 1 at 5.

D 50.1.3,4,6.1,17.11, See Savigny System VIII § 353,
5.,1,100. ' The same, says Voet, applies where dependency rests on a widow-mother,

(2) Ex parte Bruyn (1909) 19 CTR 383.Here H sued W for a restitution order and

custody of the child. Nelther W nor the child had eve been in the Cape, In
which H had acquired a domicile., Buchanan J enquired as to the domicile of the
child. Counsel contended that it was that of his father, No authorities
are cited in the report. Buchanan J, while making no firm pronouncement on

this score, granted the plaintiff the relief sought. (b) R v Naran Vastha (1910)

31 NLR 151 at 158, This was an obiter statement, with no examination of the ¢ld

authorities. All that Bale CJ said was: 'l take it that he [the minor] is not

entitled, under the Roman-Dutch Law, to acquire a domicile for himself until he

has attained the age of majority.' (c) Banubhai v Chief Immigration Officer
(1913) 34 NLR 251, esp at 258-9, 264, Here there was no examination of
the old authorities, but Dicey was cited. It was held that as soon as B
acquired a domicile in Natal, so did his minor son who was actually resident in

Indiao

Beale § 30.1; Restatement Second § 22 Comment EY
See Restatement §¢cond}§_zgi_Cheshi;e 177, -
Holl Couns IIL cons 21, IV cons 174,

Coutumes d'Orleans I 16,

Quaest Jur Priv I 16,
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Verhandelinren over burrerlyke rechts-zaaken (the Dutch translation of

Quaestionum juris privati) I 16 (vol 1 p 261).

Restatement ‘Second § 22 Comment €. This presupposes that the child has not

"been emancipated, adopted oxr given a non-natural guardian and has no close

relative who stands in loco parentis.
5.1.100,

Only engagement to marry, marriage and allenation and mortgaging of immovable

appear excepted: see H R Hahlo and Ellison Kahn The Union of South Africa:

The Development of its Laws and Constitution (1?60) 365-6,

See H R Hahlo 'The Legal Effect of Tacit Emancipation® (1943) 60 SALJ 289,
esp at 295, 298; Hahlo & Kahn South Africa 365.

5.1.100. " .

Coutumes d:q;lgans I 16, It is the rule in present~day Louisiana: Civil Code

§ 39. It is also the principle stated by Restatement Second § 22 Comment f,

though the nature of cecmancipation is not precisely the same as in our law ~

some of the United States require court proceedings but most ask 'no more than
that the minor, having attained years of discretion, maintain a separate way

of life, either with his parents' consent or because they are dead or have aban-
doned him' (loc cit). See further Beale § 31.1; Goodrich § 38.

See particularly Ochberg v Estate Ochberg 1941 CPD 15 at 37; Abmed v Coovadia
1944 TPD 364 at 366; Dickens v Daley 1956 (2) SA 11 (N).

See Hahlo in (1943) 60 SALJ 290; Spird in (1951) 4 ILQ 194-5, But Spiro

seems to have changed his mind: Law of Parent and Child 3 ed 126.

1941 CPD 15 at 37, per Sutton J (Howes J concurring).
ITI (2) cons 32 mn 1, 2.
See W R Duncan 'The Domicile of Infants® (1969) & The Irish Jurist 36,esp at

40-1, 45, 49. Most English and American texts however, are against this
submission: Cheshire 177; Wolff § 112; Beale § 30.1 p 211; Goodrich § 37;
Restatement %gggﬁq"§ 22, But it has been shown that there is no need for a rule

of ‘unity of domicile of father and child. In re Beaumont [18931 3 Ch 490

establishes a contrary rule in regard to the widow-mother and her minor child's
domicile. See below, n 603, Wolff § 113 says: 'This differentiation between the
father's and the mother's domicile is particularly startling because it seems

to grant the mother a "power" which it denies to the father, though in both cases
the infant's interest is the same. American laws have abolished such unjustifi-
able differentiation - which, for that matter, is not to be found in any law of
the European continent.'

(1866) 5 Searle 220 at 225-6.
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Bynkershoek Ouaest Jur Priv I 16 speaks in general terms of a father, widow-

mother or non- natural legal guardlan having complete power to change the minor’s
domicile. Though he does not put his mind specifically to this issue, it must
be conceded that his approach seems against the view of Claete J.

See the excellent analysis of Duncan op cit.

By Pollak in {1934) 51 SALJ 25nl62.

See above, text to n 577,

See Duncan op cit 39. Dealing with a widow-mother, Stirling J said imn In re
Beaumont [1893] 3 Ch 490 at 496-7 that she exercises her power to change her .
child's domicile 'vested in her for the welfare of the infants, which, in their
interest, she may abstain from exercising, even when she changes her own domicile'.
Why (Dicey & Morris 111) English law apparently does not adopt this view with
the father cannot be explained.

5.1.100.

De jure conj, Prael 2 (pars alt) 1.6 pp 110-l1 and 2.2,3 pp 112-13,

Coutumés d‘'Orleans I 18,719,

Possibly the alleged Tutle f1nds'support in Holl Cons T coms 152 and II cons 21,
which, however, are not at all clear, being interpteted by R D Kollewijn

Geschiedenis van de Nederlandse wetenschan van het Internationaal Privaatrecht tot

1880 (Gromimgen—1937 169 tomear—thatthe—surviving parent=guardiamr cammot———————r—=-=

change the child's domicile as far as the law of succession is concerned, and by
other writers to mean that the widowemother cannot change the child's domicile
at all,

Quaest Jur Priv I 16 pp 182-3. He admits that the guestion had never been

crisply- decided, adduces no authority and argues merely in principle.
Dictata ad Gr 2.26,12 (Th 341) (Pret ed III pp 8-9).
As Kollewijn op cit 168-9 rightly points out, it should apply equally to a

marriage in fraudem legf{s loci domicilii, Yet it was agreed by all that such a

union was void. . See Kahn in Hahlo pn_Huébagd and Wife 581~2,

(1866) 5 Searle 220 at 225-6,

It is clear that the rights of children in their deceased mother's intestate

estate vest at the time of her death, At that time she was domiciled in the Cape,
A subsequent change of the father's domicile could not possibly, as Cloete J
thought it did, change those rights, It 1s noteworthy that Watermeyer J, who
also sat, did not advert to the question of a change of domicile,

Potinger v Wightman (1817) 3 Mer 67 at 79-80, 36 ER 26 at 30, per Sir William
Grant HR.
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While Dicey & Morris make no comment, in the sixth edition (1949) 106-7 it
was pointed out (by 2 Cowen) that the rule, if it exists at all, must also
extend to the father, which has never been suggested by the courts, and that,
with the present equality of the sexes, it ought to disappear. On the other
hand Schmitthoff 87 would apply the rule te both sitwations,

Wolff § 137 pp 144-5.

Cons II cons 23 n 45,

(1934) 51 SALJ 25-6.

(1951) 4 ILQ 198 and Law of Parent and Child 127-8.

Agreed that the law does not prevent a husband—from changing his domicile

even though his wife's interests (eg to be able to bring a divorce or annulment
proceedings) are thereby affected. See above, text to nn 537-8.
See Hahlo & Kahn South Africa 434-5 and Hahlo Husband and Wife 452, 456-8,

R

Matrimonial Affairs Act 37 of 1953 s 5(4). Only if the father is glven sole

and authorities there cited,

guardianship is the mother‘s consent unnecessary.

Calitz v Calitz 1939 AD 56, In very special circumstances in granting a divorce

or Jud1c1al separation the court may award custody to a third party. See Hahlo

Huqband and Wife 455.

See Spiro 247,
37 of 1953,
33 ofF 1960,

What distinguishes 'sole guardianship' from ‘guardianship’ at common law is that

it provides this exclusive power and in addition the power to appoint by will a
third party as sole guardiam.

What distinguishes 'sole custody' from 'custody' at comman law is that it provides
the power to appoint by will a sole custodian.

See Hahlo Husband and Wife 451,

56 of 1955,

66 of 1965,

Goodrich v Botha 1952 (4) SA 175 (T) at 181,

Cf September v Karriem 1959 (3) SA 687 (C) at 688,

Cf Short v Maisby 1955 (3) SA 572 (D) at 574-5.

Cf séﬁiégber';_ﬁé;rlem 1959 (3) SA 687 (C) at 688,

See Shorr v Nalsby 1955 (3) SA 572 (D) at 574-5,

1944 OPD 59 at 65.

1953 (3) sA 656 (sRy.

At 657,

At 658,

Parent and Child 1 ed (1950) 216, 218, 3 ed (1971) 275; (1951) & ILQ 201-2,
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(1934) 51 SALJ 26 esp n 170.
See eg Beale § 32,1; Restatgment Second & 22, esp note therein 'Alternating

domicil’'.

Only Wotff (§ 112) appears to have dealt with the matter. He found himself
compelled, to his regret,to conclude that domicile did not go with custody.

'On this point American laws are well ahead of the English provisions,'’

Dicey & Morris (at 84) simply said that it is arguable that a legitimate

child born after the divorce of his parents should take his mother's domicile
at birth (which overlooks the present problem).

Cmd 9068 (1954) art 4(1).

Art 4(3).

{1965] SLT 330. It purported to consider English authorities. Anton at 171

is critical: 'It would follow that,IWhen a father has been divorced on the ground
that he has deserted his wife in Scotland, his children, although remaining with
their mother, will nevertheless be domiciled wherever the father has chosen to
establish his domicile, This widens the gap between the popular and the legal
concepts of domicile and is likely to lead to hardship.'

{1968] NI 1, Morris (at 28) approves of the decision.

At 5,

See Hahlo Husband_and Wife 452ff,

J Voet 5.1.100; DBynkershoek Quaest Jur Priv I 16; Pothier Coutumes d'Orleans I
18, 19; Van der Keessel Th 34! and Dictata ad Gr 2,26.12 (Th 341) (Pret ed 1II
6~9); Bate v Bate 1933 NPD 258 at 260. Holl Cons I cons 152 and II cons 21

can possibly be read to mean that the mother is not able to change the child's
domicile, But as Bynkershoek loc cit points out, the consultatien arc upsatis-
factory. They do not state whether tutors had been appointed, which might make

a difference, and they appear to hold that the domicilium orininis is looked to,

which is manifestly incorrect.

Cf Pothier Coutumes d'Orleans I 18. Even if the view be taken - hardly feasible

today - that a widow under 21 cannot be guardian of her children (see the old

authorities cited in R W Lee Commentary on ‘The Jurisprudence of Holland' bv Hugo .

Grotjus (1936) ad Gr 1.7.6 (p 38)), it is submitted that since she is a major

as far as the acquisition of a domicile is concerned, the vinculum sansuinis

between her and her child should be sufficient for her domicile to be attributed
to her child, Cf the cases of the mother of an illegitimate child, discussed
below, text to n 667.

{1893] 3 Ch 490. See too Lord Campbell in Johnstone v DBeattie (1843) 10 Cl & Fin
42 (HL) at 138, 8 ER 657 at 694, who goes out of his-way to say that the child
follows the domicile of the widow~mother if he lives with her. Duncan op cit
40-1, 45 supports the decision, provided there is no fraudulent intent on the part

of the mother (eg in order to benmefit from the law of succession: . Potinger v
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Wightman (1817) 3 Mer 67 at 79-80, 36 ER 26 at 30:  see above text to mn 612),
and the child is bencfited and bas a substantial connection with the area (in
order to meet the argument that domicile is not really a matter of choice but of
fact),

Implicit in Voet 5.1,100 and Bynkeréhoek Obs Tum II no 1259. There is no
suggestion that the child follows the domicile of such a guardian,

Coutumes d'Orleans I 19.

S.1.100.

Wolff § 114, See too Dicey and Morris 11l.

Cheshire 178. Cf In re Beaumout (1893] 3 Ch 490.

Restatement Second § 22 Comment b.

Precedent {s not wanting in other legal systems too for looking at a married
woman's hypothetical domicile in this way (eg the Matrimonial Proceedings Act
1963 of New Zealand and the Divorce Act 1968 of Canada: see Kahn in Hahlo on

Husband and Wife_§3§g§}) and it might be necessary to do so in our law to ground

jurisdiction on a plaintiff wife's assumed domicile in an action for annulment

of a void marriage (op cit 548),

Quaest Jur Priv T 18,

Th 341 and Dictata ad Gr 2.26.12 (Th 341) (Pret ed III 8-9),.

Dec Cur Belg II dec 166.

Coutumes d'Orleans T 17,

E Spiro ‘Domicile of Minors without Parents' (1956) 5 ICLQ 196 and 'The Legal
Position of Minors without Parents' (1956) 19 THR-HR 90 at 97ff shares this view,

guardian did not by reason of the change of his (her) domicile cease to be
guardian'. '

In English law the position is obscure. Dicey & Morris 112 point out that thetre

is mo English authority. Possibly, ‘they say, a guardian with a blood relation-

ship, such as a grandparent, will be able to change an infant's domiclile, another

-guardian not. Or possibly a guardian may change an infant's domicile omly to a

country in which he is recognized as a guardian. On'bélande, however, they
conclude that the safe view is that the domicile of an infant without a surviving
parent (or of an illegitimate infant whose mother is dead) cannot change. In
Germen law the answer is in accordance with the submission made here: see BGB § 105
as reworded from 1 July 1970.  See Spiro 13ln38,

See Spiro 42, 125.

See D 50.1.9; Savigny System VIII § 353; Govu v Stuart (150}) 24 NLR 440 at
441-2.  The rule is the same in English law (Dicey & Morris 110-11) and American

law (Restatemep;;§§cond4§ 22 Commenﬁlg; Beale § 34.1).
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667. Dhanabakium v Subramanian 1943 AD 160 at 166, See Spiro 421; Hahlo & Kahn
South Africa 389.

668, Spiro 129n46 also answers in the affirtmative.

669, This seems to be the effect of the decision of the court a quo in Von
Wintzincerode v Von Wintzinrerode 1963 (2) PH B18 (T) see (1964) 81 SALJ 283,

670. Hahlo & Kahn South Africa 365,

671, See above, text followingn 132. See also Spiro 67, 125; Pollak im (1934) 51 SALJ

26,
672. On the subject of a mentally incompetent person's being able to acquire a domicile

]

Because of sufficient intellect and understanding for such purpose, see Restatement
Second § 23; Beale § 40.1; .Goodrich.§ 42,

673. Dicey & Morris 116; Cheshire 179; Schmitthoff 93; Restatement Second § 23; Beale
§ 40.4; Goodrich § 42,

674. Dicey & Morris 116, citing Sharne and Sharpe vCrisoin (1869) LR 1 P & D 611,
‘which is not decisive, however; 1In re G [1966] NZLR 1028; Wolff § 120; Graveson
226; Schmitthoff 93; Beale § 40.4. Cheshire p 179 is critical, would look to

the interests of the minor and allow the Court of Protection to change the lunatic's
domicile if this appears to be to his benefit., Article 5 of the Draft Code in the
First Report of the Private International Law Committee of England (Cmd 9068, 1954)
prdvides that a lunatic retains his last domicile, but with the consent of the

domiciliary court his curator may be given the power to change it., Restatement

Second § 423 Comment ¢ requires him to iive with his parent on vhom he is
dependent, otherwise he keeps his domicile at the time of separation. More
complex'fules, but resting on the same principle, apply where the guardian is not
a pafeﬁti op cit § 22 Comment h.

675. Above, text to nn 660ff. % .

676. Sharpe and Sharpe v Crispin (1869) LR L P &.D 611 at 618 (obiter); Hennineg's
'Executor_y The Master (1885) 3 SC 235 at 238-9; Ex parte Fletcher 1930 WLD
231 (obiterli_glgkin‘v Rifkin. 1936 WLD 69 at 71; Kertesz v Kertesz [1954] VLR
185 at 197; Dicey & Morris 115-16; Schmitthoff 93.

677. Henning's Executor v The Master (1885) 3 SC 235 at 239; Dicey & Morris 115-16;
Wolff § 120.

678, Sharpe and Sharpe v Crispin (1869) LR 1 P & D 611 at 618,

679. Code Civil § 108.2.

680, Civil Code § 39.

681. Thus the German Civil Code § 8.

682, Art 5 of the Draft Code of the First Report of the English Private International

Law Committee (supra). .

683, The solution of some US jurisdictions: Restatement Second § 23 Comment P

684. Ex parte Berry: In re Berry 1961 (4) SA 79 (D), esp at 80. See also Dicey &
Morris 117,
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Above, text to nn 184ff, 237ff,

Above, text to m 54l.

Above, text to n 135.

Above, text to nn 265ff,

See eg Van Leeuwen Cens For 1.3.12.,5, RHR 3.12,10; J Voet 5.1.98,

Per De Villiers AJA in Hutchison's Executor v The Master (Natal) 1915 AD 71 at 77.

Commentaries on Colonial and Foreign Law 1 ed (1838) I 54,

Matter of Newcomb 192 NY 238, 84 NE 950 (1908) (Court of Appeals of New York).
See Cheatham et al 15, |

Cf Huntly (Marchionmess) v Gaskell [1906] AC 56 (HL (Sc)).
Drexel v Drexel [1916] 1 Ch 251, esp at 259.

Wood v Wood [1957] P 254 (CA), esp at 274. See generally Dicey & Morris 98;

_Cheshire 167, Sece too Note 'Evidentiary Factors in the Determination of Domicil'

(1948) 61 Harv LR 1232, where it is stated that in the US it is generally agreed that
motivation arising from a desire for a temporary advantage based on domicile, *such
as divorce or naturalization', should be regarded as a special purpose negativing

a change of domicile. An intention to enjoy a continuous legal advantage, however,
should not be found wanting as in some American jurisdictions, for the party's acts
are ‘explained by the motive rather than by an attitude of attachment'., The
'stabilising acts® and the intention to obtain legal rights may show the requisite

state of mind. See further Restatement Second § 18 Comment £ - motive, good or bad,

is immaterial: it could even be to facilitate a life of sin and crime; but there
must be a bona fide intention to change home.
Per Kindersley V-C in Drevon v Drevon (1864) 10 LT 730 at 732 (the wording in 34 LJ

Ch 129 at 133 is different), cited with approval by Sutton J in Ochberg v Ochberp's
Estate 1941 CPD 15 at 39,

Vromans De foro compet I 4 p 133; Holl Cons III(2) cons 138 n 22,

Hutchison's Executor v The Master (Natal) 1919 AD 71; Smith v Smith 1952 (4) SA
750 (0) at 756. Cf Eilom v Eilon 1965 (1) SA 703 (AD) at 719, 722, where failure

to do so and the investments of earnings in the new country in the purchase of land

in the old was a contra indicium. L
Utr Cons I cons?3 n4; Mills v Executors of Mills (1900) 18 SC 182 at 191;
Ley v Ley's Executors 1951 (3) SA 186 (AD) at 195 (non-acquisition in the case of

a bachelor held not to signify).
Van Zutphen Practyck Ned .sv domicilie; J Voet5.1.97; Vromans De foro comoet I 4

p 133; Brunnemann Comm in Pand 50.1.31;3 Utr Cons I cons 73a 4, II cons 136 n 2;
Schomaker Cons V cons2l n5, Moreland v Moreland (1901) 22 NLR 385 at 387; Quayle v
Quayle 1949 SR 203.
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See Eilon v Eilon }9§§w(1) SA 703 (AD) at 722-3.
Ex parte Pekola_l951 (3) SA 793 (N). The propositus was a.United States seaman

who married a South African domiciliary but continued in the service of the
shipping line plying between the United States and South Africa.
Pothier Coutumes d'Orleans ¥ 205 Hutchison{s Executor v The Master (Natal)

1915 AD 71.

Seebratan v Fakira (1907) 28 NLR 529 at 530; Hutchison's Executer v The Master
(Natal) 1919 AD 71.

Mason v Mason (1885) 4 EDC 330 at 337, 341, 356.

Secbratan v Fakira (1907) 28 NLR 529 at 530; Quayle v Quayle 1949 SR 203 at 205,
Mills v Executors of Mills {1900) 18 SC 182 at-191.

Pothier Coutumes d'Orleans I 20; Gunn v Gunu 1910 TPD 423 at 427,

Gunn v_Gunn 1910 TPD 423 at 428.

Deane v Deane 1922 OPD 41 at 46,

Kajee v Immigrants Appeal Board (1916) 37 NLR 42 at 48-9.
In (1948) 61 Hary LR 1236 it is pointed out that American courts heavily emphasize

membership of a local church, gifts to local charities and membership of a local
cludb, But these facts probably signify more when the competition is between
domiciles in the same political unit.

Cf J Voet 5,1.97; Vromans De foro comnet I & p 1335 Schomaker Cons V coms 2lné;
Gunn v Gunn 1910 TPD 423 at 427-8; Johmson v Johmsom 1931 AD 391 at 406.

ln Smith v Smith 1970 (1) SA 146 (R) at 151 it was held that the sole feason for

the acgquisition by a Rhodesian domiciliary of Australian citizenship was to obtain

an Australian passport, and that it did not establish the animus manendi.

Cf Pothier Coutumes dfOrlean§“I"20.

See Van Straaten v Van Straaggn 1911 TPD 686 at 683.

Savipny System VIII § 359,  See Deane v Deane 1922 OPD 41 at 43 (obiter).
Cf Van Leeuwen Cens For 1.3.12.5, RHR 3.12,10,

The inquiry then becomes largely one of credibility, Cf Webber v Webber 191?,
AD 239 at 250; Muniammah v Kullu (1917) 38 NLR 352 at 358-9; British American
Assurance Co v Moretti {2) 1936 CPD 543 at 545.

Vromans De foro comnet I 4 p 133; Holl Cons ITI(2) cons 138n 22; Utr Comns I

et

cons 73, II cons 97 nll {express declaration sufficient even if nothing in the nature
of residence from which to infer animus, eg no moving of goods), IT cons 136 n 2;
Crystal v Colonial Secretary (1905) 22 SC 646 at 648,

Per Sutton J in Ochberg v Ochberg's Estate 1941 CPD 15 at 39-40. This passage is

lifted almost verbatim from the speech of Lord Buckmaster in Ross v Ross {1930] AC
l.at 6. '"Even if expressions of intention are clear and consistent, they cannot
prevail against a course of conduct inconsistent with them or leading to an opposite

inference': per Goldin J in Howard v Howard 1966 (2) SA 718 (R) at 722,  See too
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(1948) 61 Harv LR 1237-8; (1961) 73 Jur Rev 260-1, See too Beale § 41C:

'In any case of discrepancy between [a person's] declaratiens and his actis, his
declared intention ylelds to the conclusion drawn from his acts.'

1917 WLD 67,

Per Mason J in Moreland v Moreland (1901) 22 NLR 385 at 388, See too Wolff

§ 108. But cf Holl Coms III(2) cons 138 n 22.

Restatement Second § 20: Special Note on Evidence for Establishment of a Domicil

. of Choice. Casual statements made on the spur of the moment as to one's home may

be entitled to great weight: ibid.
Hawkes v Hawkes (1882) 2 SC 109; Knox v Knox {1907) 24 SC 441 at 443-65 Von
Falkstein v Von Falkstgin 1917 WLD 67 at 68,

In Smith v Smith 1952 (4) SA 750 at 755, See too Ex parte Standring 1906 EDC 1€9
at 179-8C,






