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PREFACE

At present in South Africa, personal compensation in
relation to motor vehicle accidents is firmly based on
the delictual principle of 'fault'. This gives rise
to a number of questions: Is this the system best suited
to the realities of the motor vehicle and its
accident-causing potential in modern society? Are the
interests of society best served by a system of
compensation based on fault? Is this the optimum system
for the handling of the vast number of claims arising
out of motor vehicle accidents? Are there alternative
workable schemes which could be introduced? To these

questions the writer addresses herself in this thesis.

By no means will this thesis answer all the intricate
and complex questions involved in the fault vs. no-fault
debate. However, it is hoped »that what follows will
contribute to a better understanding of the basic issues
involved and will facilitate further discussion with

a view to improving the lot of the motor vehicle accident
victim.

I certify that the whole of this thesis, unless
specifically indicated to the contrary in the text, is
my own work.

Michelle Wills

Durban January 1986
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1. INTRODUCTION

There is no doubt that the motor vehicle is an inescapable and
fundamental feature of modern society. As such, 1t has exerted
an enormous influence on virtually every facet of communal life.
Although it was invented in the late 19th century, 1its socio-
economic and cultural impact has been most acutely felt in the
20th century. However, although the motor vehicle has provided
the world with its most popular - and arguably most economic -
mode of transport, by its very nature and widespread use it has

also become a source of enormous damage and destruction.

At its introduction, society experienced great difficulty in
coming to.terms with this hitherto unheard-of form of transport.
It was initially viewed with suspicion, scornfully labelled a
“"horseless <carriage” and dismissed as an aberration unlikely to

have any permanent or widespread effect on transportation.

However, as its potential gained more widespread recognition, so
societal attitudes beganm to <change and the motor vehicle,
assisted by mass production, steadily gained greater sway over
the affairs of men. Roads were designed especially to cater to
its requirements, macadamised surfaces appeared, towns were
redesigned and suburbs sprang up around city centres. A new way
of 1life centered around and dependant upon the motor vehicle
developed. Within a few short decades of its invention, the
motor vehicle had made an indelible impression upon social and

econonmic life. By the late 20th century, life without it would

be inconceivable.

The law has adapted to, but not kept abreast with, the socio-

economic impact of the motor vehicle. In the realm of motor
accident injury compensation in particular, it has Dbarely
advanced beyond the "horseless —carriage” thought pattern.

Instead, the delictual Jiability patterns operating at the time



of its introduction are still largely applied today, despite the
fact that the basic grounds of liability then formulated were
designed for situations which hardly compare to modern—-day motor
accidents either in frequency or in seriousness in relation to

social and financial comnsequences.

Law cannot remain static. It must continually adapt to the needs
of the society it serves. Drastic technological advances which
go beyond the scope of existing laws demand drastic revisions of
those laws. However, the phasing out of obsolescent laws and
their replacement with a more suitable and efficient system 1is
frequently hampered by a resistance to change, which results in
anachronistic laws being distorted in order to apply to
circumstances for which they were mnever designed. Such a
situation could lead to perceived or real injustices which, 1if

left wunchecked, would result in dissatisfaction and ultimately

disregard of the law.

Consequently, it is essential that the existing legal system Dbe
continually examined to ensure that it is performing at optimum
efficiency on its own terms and that it adequately reflects the

prevailing attitudes of society and fulfils the demands placed on
it.



2. COMPENSATION LIABILITY IN ITS HISTORICAL CONTEXT

2.1 INTRODUCTION

Compensation liability and the extent of legal protection
afforded by a community to the victims of the wrongful acts of
others can be seen as a reflection of the prevailing attitudes of
that community, and will differ at various stages in its history.
Societal attitudes are moulded by a multitude of factors,
including the economic development of that society, its general
standard of education, its moral and political outlook, its class
structure and its 1level of technological advancement. As
technological developments take place, so societal attitudes are
forced to adapt to these developments, and this alteration in
attitude 1is generally followed by a parallel alteration in the
law. This sequence of events is illustrated in an examination of

society's reaction to the introduction of the motor vehicle.

The history of compensation liability can be described as an
attempt to balance two fundamental <conflicting interests:
society's interest in security and society's interest in freedon
of action. The former interest demands that a person injured as
the result of the action of another should be compensated for
such injury, regardless of the motive or purpose underlying such
action. The latter interest, on the other hand, rules that an
injured party will only be able to claim compensation if the
person causing such harm had done so intentionally, or with an
undue lack of concern for the injured party. The choice may also
be seen (1) as one between an individualistic political
philosophy, emphasising the personal responsibility of those who
cause accidents, and a more socialistic doctrine which stresses
that society as a whole is under a moral obligation to care for
those in need of help. Advocates of the former philosophy tend
to see compensation as consisting solely of «cash ©payments
(extracted as punishment from the wrongdoer) which the 1injured
party may spend as he pleases. Conversely,

those supporting the

latter view emphasize the responsibility of society to offer



compensation not only in monetary terms, but also by way of help

and welfare in kind.

Great Britain's progression into industrialisation embodies the
struggle between these two divergent ideologies. A closer look
at this process - and especially the introduction of the motor
vehicle into that and other countries — in its historical context
illustrates the factors influencing the resolution of this

fundamental conflict.

2.2 THE PRE-INDUSTRIAL ERA

Prior to the Industrial Revolution, Britain was a predominantly
agricultural society. Its social structure consisted basically
of two tiers made up of the land-owning aristocracy on the upper
level, and the landless peasants on the lower level. The vast
manorial estates of the upper «classes were worked by the
peasants, who were often the live-in servants of the landowners.
Relations between aristocrat and peasant were usually
characterised by a type of "benevolent” despotism. The lower
classes were 1in no position to mobilise any forceful social
change as they did not have sufficient wealth, education or

organisation to exert any pressure for change.

The idea of the "Christian paternalist ethic”, a philosophy well-
suited to the rigid class structures of the day, prevailed. This
doctrine emphasized the state's obligation to serve society by
accepting and discharging the responsibility for its general
welfare. Unfortunately it was hampered by both economic and

administrative considerations.

As far as road transportation was concerned, this was the era of
the horse and carriage. A victim of a road accident in this
pre-industrial era was able to receive compensation from the
person who caused the injury, without being required to prove
faulrc. This approach was, and is, known as strict liability

i.e., liability imposed irrespective of fault.



2.3 THE INDUSTRIAL REVOLUTION (c. 1790-c.1840)(2)

During the period known as the 'Industrial Revolution', Britain
underwent a series of industrial, economic and social changes
which radically altered the appearance of the countryside and
altered the structure of the community itself. Labour, land and
capital were coordinated under a permissive government, and the
result was the transformation of an agrarian society into a

mobile industrialized nation.

"The introduction of machinery was bringing about a world

revolution which was at once industrial, economic and so-

cial. Until this time the structure of society had been
dominated by the distinction between townsman and pea-
sant. The emergence of the new towns with their massed

industrial workers profoundly modified this. The rapidlj
developing factories required manpower; population was
drained from rural areas to swell the city slums, where the
new proletariat led an exhausting and wretched existence.

Cheap labour encouraged the exploitation of the worker by

the employer” (3).

The TIndustrial Revolution brought about an enormous change in
Britain's social structure, and ‘the old way of 1life was
completely erased. The new “working class” was "obliged to
accept a new and harsher work discipline in which the employer

acknowledged no paternal obligation towards his faceless, dehuma-
nised 'haands'" (4).

With the advent of this 'new machine age', with its promise of

great technological advancement, the doctrine of "laissez-

faire", (first propounded by Adam Smith in the 1late 18th

century), gained predominance. This doctrine embodied the
principle of abstention by the state from interference with

individual action - except to provide for the enforcement of a
framework of laws.



"Many old privileges and monopolies were swept away and
legislative impediments to enterprise were removed. The
State came to play a less active, the individual and the
voluntary association a more active part in affairs. Ideas
of innovation and progress undermined traditional sanctions:
men began to look forward, rather than backward, and their
thoughts as to the nature and purpose of social life were

transformed” (5).

Under the influence of this liberal and individualistic ideology,

strict 1liability gave way to fault liability. In terms of this
new system, a person who caused harm to others was only 1legally
obliged to pay compensation to the people he injured if it could
be established that the person who caused the harm was 'at
fault'. "The foundation of liability was not the damage as such
but the evil intention, i.e., the fault”. (6). Attention came to
be focused on the 'moral' culpability of the defen&ant, with the
law of torts being seen as an instrument for exacting retribution
from those who behaved "wrongfully™. Without proof of fault, a
victim would have to bear his own losses, according to the pre-

vailing doctrine of the non-interference of the state. Thus:

"During the nineteenth century the 'moral advance' of tort
law vastly accelerated. In response to doctrines of natural

law and laissez-faire, the courts attached increasing

importance to freedom of action and ultimately yielded to
the general dogma of 'no liability without fault'. This
movement coincided with, and was undoubtedly influenced by
the demands of the Industrial Revolution. It was felt to be
in the better interest of an advancing economy to
subordinate the security of individuals, who happened to
become casualties of the new machine age, rather than fetter

enterprise by loading it with the <cost of 'inevitable'
accidents" (7).

The swing towards individualism and "laissez~faire"” during the



Industrial Revolution is indicative of 19th century society's
supreme interest in freedom of actiomn. There is no doubt that
the emergence of 'fault' as the basis for 1liability was
influenced by the appearance of many new machines which could
prove dangerous, but also socially wuseful. Fault 1liability
offered economic protection to inventors and innovators Dby
shielding them from being held liable for all the losses they and
their machines would have been responsible for under a system of
strict liability. The introduction of liability based om fault
was also seen as a "...morally favoured compromise between
earlier strict liability concepts and the total designation of
the responsibility for harm flowing from socially desirable
activities” (8). This was the prevailing attitude at the time

of the invention of the motor vehicle, and thus the idea of 'mo

liability without fault' was applied to this new machine.

2.4 EVENTS FOLLOWING THE INDUSTRIAL REVOLUTION (late 19th cen-

tury onwards).

The third quarter of the nineteenth century was an era of reform,
characterized after 1880 by the revival of British socialism, the
rise of trade unionism, the formation of the Labour party and the
growing acceptance of the view that the state should make itself
responsible for the welfare of its poorer <citizens. "Increased
social mobility, the redefinition of the relationships between
different social groups, and the growth of class consciousness...
led to nation-wide movements of social protest, manifested in.
various campaigns for social and economic justice" (9). With
social reform on the upswing and the rise of the Welfare State
came the idea that advances in technology should not be produced
at the expense of society: "...the focus of attention in the
nineteenth <century began to swing away from individual rights in
the direction of social duties, and with it the emphasis shifted

to the function which law fulfils in its communal existence"”
(10).

The technological revolution had given rise to inventions which,



though providing a technological benefit to society, also had an
accident-causing potential which could no longer be ignored.
Whereas previously fault could be clearly attributed to the
wrongdoer, the introduction and increased wuse of inventions
possessing the ability to wreak excepticnz] damage, against which
‘reasonable care' was not always a sufficient precaution,

heralded a movement back towards strict liability.

The motor vehicle, however, was not included in this category of
'inherently dangerous inventions', and, at least in Britain,
fault liability continued to apply to this mode of transportation
(11). Advances in motor vehicle technology (making greater
speeds possible) and increases in the number of vehicles on the
road, especially with the advent of the 20th century (12), 1led
to problems Dbeing experienced in the application of the fault
principle to automobile accidents. These problems were primarily
financial. Although many victims were unaware of their legal
right to claim compensation, and others lost what <claims they
might have had through the defence of cbntributory negligence (a
complete defence in those days), the problem of the financial
incapacity of defendants to meet the claims made against them
became increasingly widespread, notwithstanding the rule of 'no

liability without fault'.

Whereas inability to meet quantum of compensation is a problen
which could be faced by a defendant in any delictual case, the
distinguishing factor here was the immense number and extensive
quantum of the claims arising out of a single isolated activity.
Various governments in Europe and the Commbnwealth became aware
that as far as motor accidents were concerned, the delictual
action as between individuals was not only failing hopelessly to
compensate innocent victims, but was also causing a great deal of
economic hardship, if not outright bankruptcy, to an increasing
number of drivers. Faced with this generally unsatisfactory
situation it became clear that a whole new class of activity had

been created which would have to be dealt with on its own terms.



The response of some countries, especially the Scandinavian
countries, was to impose strict liability on automobile owners or
drivers. For example, strict liability statutes were introduced
in Denmark in 1903, in Sweden in 1906, in Norway in 1912, and in
Finland in 1925 (13).

"Many countries of the world have of course long imposed
strict liability on owners or drivers of motor vehicles,
mostly originally in the infancy of motoring in the interest
primarily of ©pedestrians, who were considered wunfairly
exposed to this new extrahazardous menace without
participating in its Dbenefits. Typical is the German
legislation of 1907 which in effect brought the automobile
into line with railways, mines, electricity and gas
undertakings and, later, of aircraft. The French courts, in
a celebrated sleight-of-hand, accomplished the same results
by stripping CC art 1384, dealing with responsibility for
things, of any fault requirement and then subsuming motor
cars to this article instead of <continuing to classify

driving as an activity subject to the fault rule of art
1382" (14).

Britain and the Commonwealth, however, responded by introducing a
new type of insurance, formulated to deal exclusively with motor

vehicles. Here the prime motivation was still the protection of

drivers from financial ruin.

With the addition of insurance as a supplement to the law of tort
in relation to motor vehicles, the individualist philosophy
underlying fault liability was seriously undermined. The burden
of compensating accident victims now fell on all premium paying
motorists, and the idea of retribution extracted from the
individual motorist for his wrongful intent fell away. At the

Same time, the argument for deterrence by way of individual
punishment was irreparably weakened.

Although the <concept of insurance was introduced to protect



drivers and to ensure the financial liability of the fault system

apropos motor vehicles, 1t also encompassed the idea of the

social distribution of losses. This feature was in keeping with
the continuing 20th century backlash against the rampant
individualism of the 19th century. With the predominant interest

of society being one of security, an increasingly collectivist
philosophy was developing.

As noted above, the "individualist"” precepts contained in the
idea of fault liability were shaken by the introduction of
insurance. These soon came to be shaken even further by the
realization that the common law alone was not sufficient to deal
with the ever—burgeoning number of accidents. Throughout the
Western World, statutes promulgating compulsory motor vehicle

insurance began to be introduced.

By this stagé, flaws in the fault liability insurance system vis-
a—-vis motor accident compensation, such as the enormous cost of
the system, the difficulties inherent in determining fault, and
the vast number of victims left uncompensated because they fell
outside the limited boundaries of those eligible for compensation
under such a scheme, were growing ever more evident. Even before
World War Two there was a growing realisation of the need to look
beyond fault to a more equitable and socially just system of

liability in relation to motor accident compensation.

Scandinavian countries introduced compulsory strict liability
insurance schemes for automobile owners as early as 1916 in
Denmark, 1925 in Finland, 1926 in Norway (with a private bond as
an alternative) and 1929 in Sweden (15). In 1928 New Zealand
passed the Motor Vehicles Insurance (Third-Party Risks) Act - the
first of its kind in the Commonwealth. Although liability
depended on proof of fault, éven at this stage it was suggested
that there should be "cover against risk, no matter how the
accident happened” (16). The Hon. F.J. Rolleston, the Attorney-
General to whom the suggestion was made replied: “that is a goal

to which I should very much like to attain, and I hope it will

10



eventually be possible to extend this scheme to that extent”
(17). The issue of mno-fault motor vehicle insurance was to

continue to be an important subject of debate in New Zealand.

Britain, too, had to confront the issue, and in 1930 compulsory
motor vehicle insurance was introduced (18). In 1934 a private
member's bill, which purported to introduce liability for

motorists without proof of fault was introduced into the House of
Lords (19). However, although the bill was approved in the House
of Lords, this was not the case in the House of Commons, and the
issue was shelved. On the other side of the Atlantic, the
Columbia University Council for Research in the Social Sciences
published a report by the Committee to Study Compensation for
Automobile Accidents in 1932. The report recommended the
adoption of a system of compensation which would not necessarily
require accident victims to establish fault on the part of
drivers in order to obtain compensation. This recommendation
came as a result of the committee's extensive study of the social
effects of road accidents and the extent to which losses were met

by the existing system of negligence-based liability.

In South Africa, a great increase in traffic was experienced
after World War One, with a consequent rise in the number of
persons killed and injured in road accidents. Here, too, many
drivers were unable to meet the claims made against them, giving
rise to an undesirable social situation. Consequently, in 1939,
South Africa became. the last country in the Western World to
introduce compulsory motor vehicle insurance, with the introduc-
tion of the Motor Vehicle Insurance Bill. Originally, the Bill

envisaged providing protection only to the victim, by the guaran-

teeing of compensation. The insurance company was then to
recover the compensation paid out from the motorist. However, a
Select Committee amended the Bill, and the Motor Vehicle

Insurance Act 29 of 1942 was passed.
Four years later, in the Canadian province of Saskatchewan, the

first no-fault road accident scheme was enacted. Although this

momentous move, and its ensuing success, did not spark off a

11



rush of "no-fault law" enactments, it can be regarded as a major

catalyst to a growing train of thought.

During the early 1960s various European countries such as
Switzerland, Austria and Czechoslovakia adopted systems of abso-
lute liability, coupled with compulsory insurance (20). A decade
later, many American states initiated new motor vehicle insurance
schemes through a wide variety of plans, which incorporated the
idea of "no—-fault" liability in varying degrees. In 1972, New
Zealand introduced the most radical reform to date of accident
compensation law: the first fully comprehensive no-fault scheme
for personal injury by accident. The 1972 Accident Compensation
Act extended no-fault coverage far beyond the confines of motor
vehicle accident compensation. Following this, two Australian
provinces, Tasmania and Victoria, also adopted road accident
compensation without fault, and an Australian Committee of
Inquiry suggested an even more compreheﬁsive scheme than that of
New Zealand, aimed at bringing both accident and sickness
compensation under one national scheme. No fault insurance is
now offered in every Canadian province, and the Pearson Commis-
sion in Britain has also proposed a national scheme of no-fault

motor vehicle insurance.

Interest 1in a system of no-fault motor vehicle insurance for
South Africa has been generated over a number of years, both by
academics and by members of the legal profession. Various Commi-
ssions of 1Inquiry, including the 1981 Grosskopf Commission of
Inquiry, have examined the issue. Until now, however, it seems
as 1f there has been an unwillingness to abandon the o0ld Roman-
Dutch delictual principles entrenched in the South Africam sys-

tem. Perhaps, as one American writer has suggested;

"Long immersion in the legislative mill tends to condition
veteran legislatures to thinking in terms of conflicting
special interests inside the state capital rather than the

broad public outside it" (21).



Today, no-one can deny that the motor vehicle plays a fundamental
role 1in society. It 1is both technologically beneficial and a

source of widespread damage and destruction. It is the duty of a

responsible government to attempt to balance the societal
benefits of this mode of transportation with the welfare
requirements of that society. "In order to do so, careful

consideration must be given, by that governmment, to the arguments
both for and against the various motor vehicle insurance schemes

available to it, so that it may properly determine which scheme

best meets the current needs of the community.
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3. TYPES OF INSURANCE SCHEMES

3.1 INTRODUCTION

The introduction of compulsory insurance for motor vehicles has
gone some way towards resolving the conflict between the inte-
rests of driver and victim, but differences in the types of
insurance schemes which could be applied greatly affect the
nature of the balance of interests finally achieved. Before
moving on to a consideration of the various merits and demerits
of the alternative fault-based and non-fault based compensation
systems, it is useful to briefly compare the general characteris-
tics of the three main types of insurance which could be applied

to motor vehicles today.

3.2 THIRD PARTY FAULT LIABILITY INSURANCE

Third party fault liability insurance was once the main form of
insurance applied to motor vehicles, but as already noted, the
last few decades have seen a move away from this type of

insurance in many parts of the Western World.

While most insurance contracts concern the provision of indemni-
fication for loss or damage caused to the person or property of
the premium payer - (as is the case with life, fire, theft and
various forms of accident and illness insurance) - third party
insurance coustitutes a notable exception to this general rule.
In fact, wunder this type of insurance scheme, the insured is the
one person who is unable to receive compensation under his insur-
ance policy. Instead, the purchaser of the policy provides for

the indemnification of the person he negligently injures. Conse-

quently, the system is referred to specifically as "third party"
insurance: the insured being the first party, the insurance
company the second party and the victim the third party. Under

third party insurance, the insurance company assumes responsibi-

lity for compensating the victim for the personal loss or damage
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he has suffered as a result of the policyholder's mnegligence.
Third party liability insurance usually pledges itself to full
compensation of the victim: even intangible loss, such as pain

and suffering, may be compensated.

Third party fault liability insurance 1s essentially an extension
of the delictual liability system. Although fault law's precept

of individual accountability must of necessity be sacrificed

under a system of insurance (unless the insurance company is
allowed a right of recourse against the insured wrongdoer) third
party liability insurance still incorporates the old "laissez-

faire" idea of 'mno liability without fault'. It is imperative
that the insured be proven to be at fault, 1i.e., the damages

claimed must have been due to the negligence of the insured.

Third party insurance 1is thus selective in the provision of
compensation, as fault cannot be proved in all cases, and conse-

quently the loss lies where it falls for at least some victims.

Adversary proceedings are a standard facet of this type of insur-
ance. A person seeking compensation must either proceed to
court, where as the plaintiff he will have to discharge the
burden of proof that the defendant was 'at fault', or
alternatively negotiate a settlement with the defendant insurance
company. In any event, a detailed investigation into the deter-
mination of fault 1is unavoidable, often necessitating the ser-
vices of lawyers, insurance investigators, and assessors. In
addition, the fault principle also applies to the plaintiff, and
his damages will ©be reduced to the extent that he is found
negligent. This type of insurance scheme tends to wutilise a
once—and-for—-all lump sum settlement, and compensation proceed-

ings may therefore be delayed until the victim's medical condi-

tion has "settled down"” sufficiently for a medical and judicial

assessment of his damages.

3.3 STRICT LIABILITY INSURANCE

The concept of strict liability in our law today is usually
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linked with the control of things or operations of an
extrahazardous nature which require skilled supervision because
of their potential to cause serious damage. Many countries
originally applied strict 1liability dinsurance to the motor

vehicle, because of its enormous accident-causing potential.

Strict 1iability insurance, or 'risk' liability insurance as it
is also called, was introduced as a supplement to fault liability
(22). Liability flows from a specified "risky™ activity rather
than from the defendant's behaviour - the defendant 1is held
liable irrespective of wrongful intent or negligence (23).
Strict 1liability insurance is a type of third party liability
insurance: it is taken out by the insured for the benefit of the
victim of his "risky activity"” (in this case the driving of a
motor vehicle). Although strict liability compels one who has
caused an injury to compensate the victim of his act, whether
such injury was caused through fault or not, an insured defendant
must still be found and proven to have been 'strictly' liable,

i.e., a causal link between the defendant's activity and the harm

suffered must be established by the ordinary rules of procedure.
Consequently, as with fault liability insurance, strict liability
insurance does not cover 'pure' accidents (such as, for example,
where the motorist causing the accident had a heart attack), or
accidents where only the motorist is involved (24) (for example,

where a motorist crashes into a wall).

Under strict liability insurance, 'a plaintiff will still require
legal assistance in order to bring a claim. Although the need to
Prove fault is removed, other defences do exist to a claim under
this type of insurance, and a claimant therefore falls prey to
the delays inherent in an adversarial contest. If the plaintiff
chooses not to take legal action, he will still have to bargain

with the defendant insurance company in order to attempt to reach
an acceptable settlement.
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3.4 FIRST PARTY NO FAULT INSURANCE

First party no-fault insurance can be described as the standard
type of insurance in cperation today. It forms the basis for,
inter alia, life, accident, theft and fire insurance. The last
few decades have also seen the rise of the use of first party no-
fault insurance for motor vehicles in some areas of the Western

World.

This type of insurance is known as "first party"” because wunder
this system a policyholder is insured against injury to himself
and looks to his own insurer for compensation. In motor accident
cases, the motorist, his passengers and pedestrians injured by
his car are all covered by his insurance policy. The underlying
rationale is to provide compensation to the policyholder upon his
involvement in an accident, without reference to the issue. of
fault. The criterion for compensation is not fault, but the fact

that a person has suffered a loss (25).

Because of the "first party” nature of this type of insurance, an
insured receives compensation directly from his own insurance
company, and the services of "middlemen™ such as insurance
experts and lawyers are usually not needed. Adversarial proceed-
ings are kept to a minimum, and therefore administration costs
are kept 1low. The emphasis is 6n the speedy reimbursement of
those injured in motor accidents, and on the use of as great a

percentage of the premium as possible for the compensation of

victims.

A claimant is compensated on an assessment of his injuries, and
often a fixed schedule of benefits is provided. Compensation for
non-economic loss in minor cases is often limited, and even

be removed altogether. The extent of coverage under first party
no-fault motor vehicle insurance may be optional to a certain
degree, with a specified basic minimum being enforced. Often
the standard policy requires an insured to meet a certain part of

the loss himself, for example-the first two weeks or so of 1lost
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wages.

It should also be mentioned that no apportionment takes place
under no-fault insurance: people are protected against their own

negligence as well as that of other people.

20



NOTES TO CHAPTER THREE

3.

"Whether strict liability may be classified as delictual
liability 1is a question of terminology; but it would not
appear inconsistent to us to recognise that in the law of
delict, risk as a ground for liability may exist alongside
the traditional one of fault”. Hosten, Edwards, Nathan and
Bosman Introduction to South African Law and Legal Theory
1977 p.497. However, strict liability has been criticised
as "not an alternative to negligence at all. Indeed, strict
liability is merely a negative notion . in itself” Atiyah

op cit. p.168.

Atiyah op cit. ©p.264 comments on the anomalous situation
which arises where "the more 'strict' tort liability is, the
nearer liability insurance approaches first party insurance,
until it eventually reaches the point where it is evidently
nothing more than first party insurance purchased by one
person for the benefit of others”.

Ibid pp.169-170. "If it were recognised that the only
rational justification for 'strict 1liability' was that
motorists are good risk bearers via insurance, and not that
they ought to be held liable for accidents they have caused,
it would be appreciated that there is no logical reason for
giving a remedy to the victim of a non-fault caused accident
where another motorist is involved, but none where no other
motorist is involved"”.

In most cases, compensation will only be refused where the
driver wilfully caused the accident, or was driving under
the influence of alcohol or drugs.
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4. AN EXAMINATION OF THE FAULT SYSTEM

4.1 INTRODUCTION

Much debate has arisen in recent years as to the effectiveness of

the "fault"—-based liability formula in motor accident
compensation systems. The debators generally fall into one of
two camps: those who criticize the fault system and cite first

party no-fault compensation as a superior alternative, and those
who ardently defend the concept of a fault-based system, deny the
viability of "no-fault" as a suitable substitute, and who confine

themselves to reform within the fault system itself.

Underlying the application of fault as a basis for liability is
the rationale that an individual ought to be held personally
liable for his actions, but only where there is moral culpability
on his part. No~-fault compensation, on the other hand, seeks to

remove this perceived injustice to the victim by focussing on the

-plight of the injured individual, rather than on the wrongful

conduct of the actor. The reasoning of those who wuphold and
defend the fault principle is that if compensation were awarded
irrespective of <culpability, standards of morality would be
seriously undermined, and the incentive to exercise care omn the
part . of the driver would be diminished, if not totally
eliminated. The fault criterion, they assert, is objective, fair
and juét. On the other hand, proponents of the no-fault
insurance system argue that fault liability insurance fails to
protect the interests of those injured in road accidents. in
addition, they attribute many of the deficiences of the fault
system as a whole - such as high administration costs and delay
in payments - directly to the imposition of the fault criterion.
No-fault insurance, they insist, would present a more equitable

and efficient solution to the problem of modern-day accident

compensation.

This chapter addresses itself to an examination of the
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traditional arguments put forward for and against the fault

system as a whole.:

4.2 AN EXAMINATION OF THE ARGUMENTS IN FAVOUR OF THE FAULT SYSTEM

4.2.1 OBJECTIVITY

The fault 1liability system, it is argued, 1is essentially an
objective system. it 1is this characteristic of “objectivity”
which lends the system a certain aura of solidity and fairness.
As noted earlier, liability under the fault system is dependant
upon a finding of 'fault' on the part of the person against whon
judgment is sought. In endeavouring to ascertain whether or not
a person was 'at fault', the law measures his conduct against
that of the hypothetical 'reasonable man'. Thus in order to
prove fault, it must be shown that the defendant deviated from
the couise of action which the reasonable man would have
undertaken under the same circumstances, i.e., that he failed to
take the degree of care which a reasonable man would have taken.
"Liability 1is thus established on a case—-by-case Dbasis. This

method of judging liability has been sharply critized:

"What 1is negligence? It is the failure to do what the
reasonable man does. These words give the appearance of
being a statement of primary fact. We first assume that the
reasonable man exists, then we assume that he actually
behaves 1in a certain way; then we measure the defendant's
behaviour against his. But this hides the element of judg-
ment, it hides the fact that the judge decides not merely
how the defendant behaved but, whether he ought not to have
behaved differently. In deciding that question the judge is
not merely comparing the defendant's behaviour against the
behaviour of the reasonable man - in the absence of common
practice, there is no such man and no such behaviour in fact.
The standard of behaviour against which the defendant's
conduct is thus measured is a standard decided on, and

inevitably decided on, by the judge himself" (1).
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Having pointed out this flaw in the practical application of the
reasonable man concept, with some of its implications, Atiyah
further elucidates on the difficulties of gauging what a

reasonable man's conduct would be:

"The courts have never agreed that they are precluded from
finding negligence even in the face of unanimous and long
standing practice... If it were alleged that a driver was
negligent in driving across a road junction without

stopping, it would not advance his case much to prove that
he had observed the crossing in question and ascertained

that 90% of the drivers did the same” (2).

It would appear from the above that what is judged to be the
supposed conduct of the 'reasonable man' is not necessarily a
reflection of common driving practice, and that consequently the
reasonable man is not everyman. One might assess the reasonable
man to be that fictitious person who carries out what the
presiding officer considers to be reasonable behaviour. It
follows that what might be judged 'reasonable' conduct by one
judge may be appraised differently by another - resulting in a
certain discrepancy in the reasonable man criterion. There is
also great difficulty in establishing precedent, because each
case is unique. In addition, the split-second judgments demanded
of drivers make it difficult to judge what the reasonable man
would do wunder the <circumstances, because tort law theory
ostensibly acknowledges that even the reasonable man may

occasionally make mistakes.

The application of the reasonable man criterion may result in a
plaintiff experiencing:

¢«+e great difficulty in ... proving that the driver
failed to take reasonable care. If, for example, the

accident was caused by the negligence of some other road-

user, whether wmotorist or pedestrian, and the driver had
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done all that a reasonable driver could have done, he may
not be liable; or if the accident was caused by some defect
in the car which no reasonable man could have foreseen or

prevented, the driver will escape liability"™ (3).

The trend today however, would seem to be towards sympathising
with the plight of the injured victim. In the full knowledge
that fault must be proved to compensate such victim, the courts
are tempted to stretch the definition of negligence to include
more and more conduct which in reality merely amounts to the
ordinary driving practices normally considered incidental to the

risks of motoring.
It has been stated that:

"Traffic would probably be paralysed if drivers and police
did not take a congenial laissez-faire approach to traffic
regulations, and view' them more as advisory than binding.
It is probably just such flexibility and adaptability of the
driver that allow him sometimes to stray innocently over the
hazard threshold into a collison, but which in mo