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Abstract

Corporate law is based on the premise that direeta fiduciaries of their companies. This is
an unbending duty which has to be adhered to abatlby individuals appointed as directors
of a company. Previously the director’s duties wgreerned by the common law which

often relied on the interpretation of the courtsaarase by case basis. Therefore the courts
would often arrive at different conclusions basadaimilar set of facts. The advent of the
2008 Companies Act (Act 71 of 206&)rought about a major evolution in South African
company law by partially codifying the fiduciarytees of the directors. Understanding
fiduciary duties of a director is of significant portance in the modern democracy based on
the fact that directors engage on the internatispattrum. Company directors have

discretionary power which may be abused if theynatefamiliar with the fiduciary duties.

This study seeks to comprehend fully the fiduc@uties of a director of a company. These
are the duty to act bona fide, the duty to actfproper purpose, the duty to avoid conflicts
of interest and the duty not to use a corporate@dppity and information for personal profit.
This task will be undertaken both in terms of tbenmon law as well as statute (Companies
Act 2008 Act). The study will delineate the fundarta consequences of partial codification
of these duties and set out the current legaliposiif the common law which operates in
tandem with the statute. In addition, it will death whether the common law provisions are

still applicable side by side with the statutes.

The duties of a company director represent a stithatis not merely academic in nature,
but one that is of vital importance in our everraiag commercial world. More and more
people are appointed as company directors everadayften they do not know or

understand the implications of what they have aljtee

T Act 71 of 2008.



CHAPTER ONE
1.1 Introduction

Section 66(1) of the 2008 Companies ?states that the business and affairs of the coynpan
must be managed by or under the direction of iegdbof directors, which has the authority
to exercise all the powers and perform any of tiretions of the company, except to the
extent that the Act or the company’s Memorandurimobrporation provides otherwise. A
company is a juristic person and it functions tiglohuman agency. It acts through its
members in general meetings, and through its dire@nd employeesThe day to day
running of a company is the responsibility of tleatul of directors. This chapter will

examine the meaning of the word ‘fiduciary’ and wigefiduciary relationship comes into
existence. It will also examine the characteristita fiduciary relationship, the meaning of

the term ‘director’, and to whom the fiduciary dagiare owed.

1.2 Who is a director?

At times, the word ‘directors’ had caused confusasrit is generally used not only to indicate
the plural of an individual director but also theaibd of directors as a whatéhe directors,
individually and as a board, are often referrethtcompany law sources as the trustés.

the director and the board of directors can in agy e regarded as owners of the company
assets, their description as “trustee” is wholgpropriate in South African laThe term

‘director’ has been defined in law. The 2008 Comeai\ct defines a director as:

“A member of the board of a company, as contempiateelction 66, or an alternate
director of a company and includes any person ogitigpthe position of a director or

alternate director, by whatever name designdted

2 Act 71 of 2008; s66.

3 FHI Cassim Contemporary Company Law (2012) 411.
4 HS Cilliers Corporate Law. (1992) 112.

5 Cilliers (see note 4; 112).

6 Cilliers (see note 4; 112).

7 Act 71 of 2008; s66.



The Act defines “board” as meaning the board cdators of a comparfyThus “board” or
“poard of directors” means the directors of the pany acting collectively.Where the board
acts within the scope of their powers, its actstlaeeacts of the company itself and not
merely the acts of an agent or representative pféese nature of the legal relationship
between the company and a director is still a cwetrsial question and several views have
been expressed on this issliénter alia, directors have been described as agéithe
company, and as managing partriémreviously, a director did not enjoy original paow/éo
act and, like an agent, his or her power to adefiom, and was limited by, the powers
conferred on him or her. For instance, a dirediog,an agent, acts for the benefit of some
other person, that is, the company, and not foohlger own benefit. When they contract on
behalf of the company, they do not incur liabiliijless they act outside their powers, or
expressly or impliedly assume liabilityBut s 66(1) of the Act now confers original powers

and duties on directors.

The primary function of the board of directorsagdke top-level decisions regarding the
management and strategy of the comp4rhe board of directors is often called upon to
take business risks and chances in the endeaeartoprofits for the comparty.These
decisions are then executed by the company’s masiagd employee$.The King IlI

Report confirms that it is for the board of dirgstto act as the focal point and custodian of
corporate governancééThe court inSouth African Broadcasting Corporation Ltd v Mp§fu
stressed that good corporate governance (partiguestate-owned enterprises) is ultimately
about effective leadership. The court further bkt an organization depends on its board of
directors to provide it with directiol. The board should ensure that the company is and is
seen to be, a responsible corporate citizen andlpoovide effective leadership based on

an ethical foundatioff The board of directors is responsible for thetstjia and control of

8 Act 71 of 2008; s1.

9 Act 71 of 2008; s1.

10 Cassim (see note 3; 412).

11 Cassim (see note 3; 412).

12 Act 71 of 2008; 66 (1).

13 Cassim (see note 3; 412).

14 Cassim (see note 3; 412).

15 RL Beuthin. Beuthin’s Basic Company Law 3ed (2000) 218.
16 Beuthin (see note 15; 218).

17 Cassim (see note 3; 480).

18 (2009) 4 All SA 169 (GSJ) para 60.

19 South African Broadcasting Corporation Ltd v Mpofu 2009 (4) All SA 169 (GSJ).
20 South African Broadcasting Corporation Ltd v Mpofu supra.
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the company. It should strive to achieve the appatgbalance between its various
stakeholder groupings, and is urged to take intowat, as far as possible, the legitimate
interests and expectations of its stakeholders wnating decisions in the best interests of
the company! Therefore, both the directors individually and Hoard stand quite clearly in
a fiduciary relationship towards the company inrgtreng that they do. When a director acts
in his capacity as a director he must do so in dail and for the benefit of the company as
a whole?? In other words, a director has an affirmative dotgafeguard and protect the
affairs of the compans?

Ryan indicated that a director is not an employiegbecompany and that he or she is not
under a duty to carry out the instructions of arotersorf* A director’s duty obliges him to
exercise an independent judgment on what is ités¢ interests of the company and to act
accordingly. He or she holds the position not mteof a contract of employment with the
company but by virtue of having been elected bystrareholders meetirfg As a result,
unless he or she has a service contract with timpany, the position carries no security of
tenure and the shareholder’'s meeting can pas®hkuties to oust him or her from office at
any time?® However, there is no restriction under the Acat th director cannot be an
employee of the company. lree v Lee’s Air Farmind, it was held that a director may
however work as an employee in a different capagitgirector who has entered into a
service contract with the company will, in his ceipaas an employee, be subjected to
contractual duties involving the carrying out a$tiuctions, but when such a person is acting
gua director, he is required to bring an indepehfeilgment on what is in the best interests

of the company, and to act accordingly.

If the powers referred to above have been vestétkidirectors, they alone may exercise
them, and the shareholders will have no powerterfiere or control them in the exercise of
that power, or to perform any of the functions ested to the directors, provided that they

are in fact acting within the scope of the powensclv have been conferred up®tin the

21 principle 8.3 of the King Ill Report.

22 Beuthin (see note 15; 218).

23 Howard v Herrigel supra at 45.

24 C Ryan Company Directors: Liabilities, Rights and Duties. (1987) 8.
25 Beuthin (see note 15; 205).

26 Cassim (see note 3; 426).

271961 AC 12.

28 Cassim (see note 3; 426).

29 Beuthin (see note 15; 218).



same way the directors have no power to interfetie tve shareholders in the exercise by

them of such powers as may have been vested tothpany in general meetifg.

A question maybe asked whethedeafactodirector falls within the definition of directof

De factodirector is:

“A person who assumes to act as a director. Heeld lout as a director of the
company, and claims and purports to be a directthough never actually or validly
appointed as such. To establish that a person waesfacto director of a company it
is necessary to plead and prove that he undertoogtions in relation to the
company which could properly be discharged onlw loyrector. It is not sufficient to
show that he was concerned in the management abtheany’s affairs or undertook
tasks in relation to its business which can propée performed by a manager below

board level.’8!

The words ‘occupying the position of a directarthe definition of a director in s 1 makes it
clear that ale factodirector constitutes a director for the purpodeth®e Act. Accordingly, a
director may not escape his or her duties by vittha¢ he or she has not been formally or
validly appointed as a director. de factodirector is subject to the fiduciary duties ankest
duties of a directot?

The court inGemma Ltd v Daviédheld that it is necessary for the person allegduktade
factodirector to have participated in directing theaa# of the company on an equal footing
with the other directors and not in a subordinate.rCassim submits thata factodirector
and a shadow director are often confused and neudistinguished from each othérA de
factodirector acts openly as if he is a director of¢cbepany whilst a ‘shadow director’ is a
third party who secretly exerts influence on thardoof directors in breach of their fiduciary
duties® Cassim further submits that in English law a ‘shadlirector’ is a person in
accordance with whose directions or instructiomsdinectors of the company are
accustomed to aét.As the name implies a shadow director lurks ingi@dow, sheltering

30 Beuthin (see note 15; 219).

31 Holland v Revenue & Customs (2010) UKSC 51, para 20.

32 Cassim (see note 3; 409).

33 (2008) BCC para 40.

34 Cassim (see note 3; 409).

35 L Coetzee and J van Tonder ‘The Fiduciary Relationship between a company and its directors’ (2014) 35
Obiter 300.

36 Cassim (see note 3; 409).



behind others who he or she claims are the ongctiirs of the company to the exclusion of
him or her’” He is not held out as a director by the companyghkercises power from the
shadows® The court irRe Hydrodam (Corby) Lt stated that the concepts ofi@ factoand

a shadow director do not overlap but are altereatiand in most cases are mutually
exclusive?’ This is owed from the fact thatde factodirector is one who claims to act and
purports to act as a director, although not valappointed. A shadow director does not
claim or purport to act as a director, but in feleims not to be a directét.In Secretary of
State for Trade and Industry v Devetéthe court held that a shadow director acts as a
superior who instructs or directs the directorss hot necessary to show that directors
adopted a subservient role, surrendered theiratisoror were under any compulsion to obey
the directions or instructions, although a relattup of dominance and subservience may be

evidence of a shadow directorshp.

There is no distinction drawn between executive-erxecutive and independent directors,
but an important distinction is made between thgges of directors in practice, and in the
King Il Report and the Cod¥.An executive director is a director who is alscofficer
employed by the comparfyHe or she is involved in the day to day managerogtite
company and is the full-time salaried employ of tbepany?® This implies that there is an
existence of a service contract between the compadydirectof’ He has a service contract
with the company and is thus an employee of thepamy*® In Howard v Herriget® the

court held that-

“it is unhelpful and even misleading to classifyrqmany directors as ‘executive’ or
‘non-executive’ for purposes of ascertaining traities to the company or when any
specific or affirmative action is required of th&a.

37 Cassim (see note 3; 409).

38 Cassim (see note 3; 409).

39 Re Hydrodam (Corby) Ltd [1994] 2 BCLC para 163.

40 Cassim (see note 3; 410).

41 Cassim (see note 3; 410).

%2 (2000) 2 All ER 365 para 374-376.

43 Secretary of State for Trade and Industry v Deverell supra para 376.
44 Cassim (see note 3; 411).

45 MS Blackman...et al Commentary on the Companies Act (2008) 8-13.
46 Blackman (see note 45; 8-13).

47 Blackman (see note 45; 8-13).

48 Coetzee and van Tonder (see note 35; 300).

491991 (2) SA 660 (A) at 678.

50 Howard v Herrigel supra para 678.



No such distinction is to be found in any statétecommon law, once a person accepts
appointment as a director, that person becometuaiéiry in relation to the company and
obliged to display the utmost faith towards the pamy and in his dealings on its belvalf.
Cassim submits that section 1 of the Act contame@en-ended, non-exhaustive definition

of a director, which is both tautologous and unfuglp?

The court inFisheries Development Corporation of SA Ltd v Josgm; Fisheries
Development Corporation of SA Ltd v AWJ Investm@tig LtcdP® stated that non-executive
directors are not bound to give continuous attentothe affairs of the company. Their
duties are of an intermittent nature to be perfatr@ateperiodical board meetings, and at any
other meetings which may require their attenffbHe or she does not have a contract with
the company outside of board meetings and holdpdbkiion by virtue of having been
elected by the general meeting and not by virtuenoigreement with the compaifyCassim
argues that one of the concerns articulated iioal#o the non-executive directors is that
since non-executive directors are only part-timeaors of the company they are likely to
have other interests apart from the company, agid tapacity to monitor the activities may
be limited. Furthermore, they will necessarily haveely on the executive directors for
information about the company in carrying out theirction>® Thus non-executive directors
may also lack detailed knowledge of the companysiress and affairé.Fiduciary duties
extend to non-executive directdfsExecutive and non-executive directors have theesam

fiduciary duties in law?

Ryan states that there are several reasons forrgipgonon-executive directof8.First, such
directors may have knowledge, expertise or expeeievhich may be used in the company’s
best interest& Second, whether or not they possess any spediaiséh directors tend to
take a more global view of things. In this sensythalance the executive directors who tend

to see things from the management point of viewaiteh get bogged down by the technical

51 Howard v Herrigel supra para 678.

52 Cassim (see note 3; 509).

531980 (4) SA 156 (W) para 165.

54 Fisheries Development Corporation of SA Ltd v Jorgensen supra, para 165.
55 Fisheries Development Corporation of SA Ltd v Jorgensen supra, para 165.
56 Cassim (see note 3; 478).

57 Cassim (see note 3; 423)

58 MA Fouche Legal Principles of Contracts and Commercial Law. (2004) 317.
%% Howard v Herrigel supra, para 678.

60 Ryan (see note 24; 12).

61 Ryan (see note 24; 12).

10



detail and problems of loyalty to their compa&Ayhird, a non-executive director may be
appointed in the hope that his title, name or statisociety is such that the company’s
reputation, sales and credit rating may be favgrabhanced? Lastly, a non-executive
director may be appointed not out of choice (onphe of the directors) but because the
holder of a large number of the company’s sharegsva representative on the board often

with a watching brief rather than with any intentitnat he should take an active réfe.

1.3 Qualification to serve as a director or presched officer

The first directors of a company are the incorpmmsabf the company, and such persons serve
as directors of the company until the minimum nundieequired directors (in terms of
section 67(1) of the Act or the Memorandum of Ipawation) has been appointed or

elected®® The Act does not prescribe minimum qualificatifmsa director, such as those
relating to the education and training of directémst instead imposes criteria that disqualify

a person from being a director. This is derivednfitbie fact that imposing minimum
qualifications is regarded as an internal compaslicpissue®® Cassim distinguishes

between a person being ineligible and disqualiftede a company director. Disqualification

is not absolute and a court has discretion to geardisqualified person to accept an
appointment as a director. An ineligible persoalisolutely prohibited from being a

director®’

Section 69 of the Companies Act provides that ageis ineligible for appointment as
director or prescribed officer, if that person igiastic person; an unemancipated minor or
persons under a similar legal disability; any passeho do not satisfy any minimum
gualification set out in the Memorandum of Incoigtan in terms of s 69(&)); any persons
disqualified in terms of any additional groundsraligibility (or disqualification) set out in
the Memorandum of Incorporation in terms of s 6@&)6)A director of a company must be a
natural person. A company, a close corporationtons is a juristic person and may not be

appointed as a director.

62 Ryan (see note 24; 12).
63 Ryan (see note 24; 12).
64 Ryan (see note 24; 12).
65 Cassim (see note 3; 423).
66 Cassim (see note 3; 431).
67 Cassim (see note 3; 431).
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1.4 Grounds of disqualification

A person is disqualified from being a director oeseribed officer, if the persdf:

Has been prohibited to be a director by the couldwe.

Has been declared by the court to be delinqueterms of s 162 of the Act or in
terms of s 47 of the Close Corporations Act 69%84L

Is an unrehabilitated insolvent.

Is prohibited in terms of any public regulationo® a director of the company.
Has been removed from an office of trust, on greusfdmisconduct involving
dishonestly and

Is a person who has been convicted in South Abitcglsewhere, and imprisoned
without the option of a fine, or fined more than &0 for theft, fraud, forgery,
perjury or other offences as specified in s 6%(8i\) of the Act.

The offences specified in s 69(8) (iv) are:

An offence involving fraud, misrepresentation atainesty;

An offence in connection with promotion, formationmanagement of a company;
and

An offence under the Companies Act, the Insolveicly24 of 1936, the Close
Corporation Act 69 of 1984, the Competition Act&2.998, the Financial
Intelligence Centre Act 38 of 2001, the Securisesvices Act 36 of 2004 or Chapter
2 of the Prevention and Combating of Corrupt Atiéa Act 12 of 2004.

In Magna Alloys & Research (Pty) Ltd v Effishe court held that these provisions are

not designed to punish the individual but to prbtee public and to prevent the corporate

structure from being used to the financial detritr@rinvestors, shareholders, creditors

and persons dealing with the company. In its opmrat is calculated to act as a

safeguard against the corporate structure beingjlmgéendividuals in a manner which is

contrary to proper commercial standaf®s.

68 Act 71 of 2008; s 69(8).
691975 1 ACLR 203 SC (NSW) 205.
7 Magna Alloys & Research (Pty) Ltd v Ellis supra.

12



1.5 The fiduciary relationship

Fiduciary is derived from Latifiduciarius meaning ‘(holding) in trust’; fronfides meaning
‘faith’, and fiducia, meaning ‘trust’ this clearly shows that the badia fiduciary relationship
rests on the concepts of honesty, utmost‘trastd the central notion of loyalfy A director
stands in a fiduciary relationship to his comparmhhe result that he has the duty to act in
good faith towards his company to exercise his pews director for the benefit of the
company and to avoid a conflict between his owarggts and those of the compdfhp
director cannot be relieved of this duty in thecies, in a contract or in any other way, any
act amounting to evasion of this duty is seen engtime light as a breach of the duty it&elf.

In the case oflodgkinson v Simmisthe court recognized the fact that many contraivts g

rise to fiduciary relationships and specificallgognized the existence of this in relation to
contracts of agency and stated thhe paradigm example of this class of contradhis
agency agreement, in which the allocation of rigind responsibilities in the contract itself
give rise to fiduciary expectation&.1n Phillips v Fieldstone Africa (Pty) Ltdthe court said
that ‘there is no magic in the term fiduciary dutyhe existence of such a duty and its nature
and extent are questions of fact to be adduced &dmorough consideration of the substance
of the relationship and any relevant circumstandash affect the operation of that
relationship’® This was also confirmed iRandfontein Estates Gold Mining Co, Ltd v
Robinsor® where the court held that whether a fiduciarytieteship exists depends on the
circumstances. The above passage shows clearly thaiot easy to define this concept but
one has to consider relevant facts when tryingste@dain whether a fiduciary duty existed in
a particular case and cases must be decided wedyaase basi8 Cassim submits that the
content of the duty varies and depends on the eafiuthe relationship between the parfies.

71 K Dharmaratne ‘A consideration of whether directors should stand in a fiduciary relationship with the
company’s related and inter-related companies’ 1 Available at http://www.cgblaw.co.za/fiduciary-
relationship.pdf.

72 Dharmaratne (see note 71; 1).

73 Dharmaratne (see note 71; 1).

74 Dharmaratne (see note 71; 1).

75(1994) 3 SCR 377 (SCC), referred with approval in Phillips v Fieldstone Africa (Pty) Ltd & Another 2004 (3) SA
465 (SCA) 477.

76 2004 (3) SA 465 (SCA) para 27.

77 phillips v Fieldstone Africa (Pty) Ltd supra, para 27.

78 phillips v Fieldstone Africa (Pty) Ltd supra, para 27.

791921 AD 168 at 197-98.

80 Cassim (see note 3; 431).

81 Cilliers (see note 4; 135).
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There are numerous characteristics which can batedpo the existence of a fiduciary
relationship such as discretion, influence, anderability but most importantly loyaRy
and trus®® The meaning of the word fiduciary is based oncibrecepts of honesty, good
faith, confidence, reliance and utmost tifsthese concepts are centralized around the

notion of loyalty®®

Even though the concept of ‘fiduciary duty’ hasprecise definition, it is said that such duty
arises ‘where, as a result of one person’s relgkignto another, the former is bound to
exercise rights and powers in good faith and ferlanefit of the latte® A fiduciary is

defined as

‘a person in a position of trust or occupying a piosi of power and confidence with
respect to another, such that he is obliged byoreirules of law to act solely in the

interest of the other, whose rights he has to mthté

In Bristol and West Building Society v Motfthe court stated that a fiduciary is someone
who undertakes to act for or on behalf of anothariicumstances that give rise to a

relationship of trust and confidence between thégsa

From the above discussion, it can be adducedntafiduciary relationship, one party is at
the mercy of another party’s discretionHospital Products Ltd v United States Surgical

Corporatiorf® the court held that

‘a fiduciary relationship may arise because on td a person has been appointed
to act for the benefit of another whose appointnecanties powers that could be

exercised to the detriment of another’

A fiduciary has a special opportunity to exercisavpr or discretion to the detriment of

another, who is vulnerable to abuse by the fidyciarFrame v Smit? the court held that

82 Bristol and West Building Society v Mothew (1998) Ch. 1 18.

8 Cilliers (see note 4; 141).

84 Volvo (Southern Africa) (Pty) Ltd v Yssel (2009) 4 All SA 497 (SCA) para 17.

85 JS McLennan ‘Directors Fiduciary duties and the 2008 Companies Bill 2009’ (2009) 1 TSAR 184.

86 P Hood ‘What is so special about being a fiduciary?’ (2003) 308 4 Edinburgh Law Review 30.

87 The Oxford Companion to Law. 1980

88 (1998) Ch. 1 para 18.

89(1984) 156 CLR 41 para 96-7 (HC of A), referred to with approval in Volvo (Southern Africa) (Pty) Ltd v Yssel
2009 (4) ALL SA 497 (SCA).

90(1987) 2 S.C.R. para 99.
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the relationships in which a fiduciary obligatioashbeen imposed seem to possess three

general characteristics namely:

» The fiduciary has scope for the exercise of soraerdiion or power;

» The fiduciary can unilaterally exercise that powediscretion so as to affect the
beneficiary’s legal or practical interests; and

* The beneficiary is peculiarly vulnerable to orte tercy of the fiduciary holding the

discretion or power.

There are various professions which may have aity relationship and the following is
not a closed list but includes trustees, agentsngs, directors and attorneysn English v
Dedham Vale Properties ¥dSlate J ruled that the classes of fiduciary refethips are
never closed but open-ended. The fiduciary dutiedased firmly on loyalty, good faith and
avoidance of conflicts of interest and d&fyGeach submits that the 2008 Companies Act
does not introduce anything new in section 76 wiggra director’s fiduciary dut$# In
Cyberscene Ltd and Others v i-Kiosk Internet arfdrmation (Pty) Lt& it was confirmed
that a director stands in the fiduciary relatiopsioi the company of which he or she is a
director, even if he or she is a non-executiveatiine The general rule is that a director is a
fiduciary and has an overarching duty to act indytasth and for the benefit of the

company?®

In Parker v McKenn this basic duty of loyalty was held to be unbendinfiexible and

must be applied austerely by the court. These slatie based on the general principle that a
person standing in a fiduciary relationship to aerotcommits a breach of trust if he acts for
his own benefit or to the prejudice of the othefollows that the cause of action for a breach
of a fiduciary duty does not derive from delictomntract, but is uniques(i generiy The
remedy for breach is restitution to the companthefloss suffered by the company or the
benefit gained by the direct8t Furthermore, iHoward v Herrigel and Another NN®) it

91 Cassim (see note 1, 512).

92 (1978) 1 WLR 93 HC.

93 Cassim (see note 3; 509).

9 W Geach ‘Statutory, Common Law and other duties of directors’ Paper for CIS Corporate Governance
Conference on 10 to 11 September 2009; 10.

% 2000 (3) SA 806 (C).

% Cassim (see note 3, 510).

97 (1874) LR 10 Ch. App 96 para 124-5.

%8 Cassim (see note 3, 510).

% 1991 (2) SA 660 (A).
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was stated that it is a long-established prinagpl8outh African law that such a fiduciary
duty exists and that the breach thereof is remézliaypmeans of an interdict. In broad terms
a fiduciary is a person who has the responsihilitis required by law to act in the best
interest of anothef’® and therefore by handling a company’s affairsdinectors of such a
company owes a fiduciary duty to that companyRaéinson v Randfontein Estates Gold
Mining Co Ltd%! a director of the plaintiff company had purchapeaperty in his own name
when his duty was to acquire the property for lmisipany under the company’s name. The
director then continued to sell the property tochmpany at an increased price. The court
held that the company was able to hold the dird@ble for the profit he made as there was

a breach of fiduciary duty.

1.6 To whom do the directors owe their fiduciary dties?

Upon the formation of a company it is a legal grtiiat exists separately from its
management and sharehold®¥sThe general rule is that directors’ duties are aveethe
company and not to individual shareholders, nahéocompany’s creditof$?® Directors do

not owe a fiduciary duty to the company’s indivitlshareholders?* nor to its creditors

while the company is a going concéfpijts employees® nor to its holding company,
neither to its subsidiary company (at least whieeesubsidiary has an independent board of
directors), nor where the company is a membergrbap of companies, or to the group as a
wholel%” The court inrRe Smith & Fawcelt® held that the fundamental and paramount or
overarching duty of company directors is to actebbde in what they consider not what the
court may consider to be in the interests of thegany as a whole, and not for a collateral
purpose. This was confirmed by the cour€iohen v Seg#l® the court held that the director
of a company occupies a fiduciary position towdh#scompany and must act for the benefit

of a company with no ulterior motives. The fundataégoal of the directors of a company is

100 M Blackman, R Jooste et al Commentary on the Companies Act Vol 2 (2008) 208.
1011921 AD 168 page 177.

102 Cilliers (see note 4; 139).

103 p Loose The Company Director 9 ed. (2007) 238.

104 JT Pretorius et al Hahlo’s South African Company Law through the Cases: A Source Book. (1999) 278;
Blackman (see note 45; 8-51).

105 pretorius (see note 104; 278).

106 Cassim (see note 3; 516).

107 Blackman (supra note 45; 8-51).

108 (1942) Ch. 304 (CA) at 306.

109 1970(3) SA 702 (W) at 706.
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the success of the company and the collectiveibesests of the shareholders of the
company. The fiduciary relationship between a daeand his company arises from the
purpose for which the director’s office and powars entrusted to him, namely, for the
benefit of the company!® The broad duty owed by a director to his comparfpi him to act

in good faith, in the best interests of the compkhy
In Bristol and West Building Society v MotHégvMillet LJ had this to say-

‘The distinguishing obligation of a fiduciary iselobligation of loyalty. The principal
is entitled to the single-minded loyalty of hisuficgary. This core liability has several
facets. A fiduciary must act in good faith; he rust make a profit out of his trust;

he must not place himself in a position where bty dnd his interest may conflict; he
may not act for his own benefit or the benefit tiiied person without the informed
consent of his principal. This is not intended ¢éodm exhaustive list, but it is
sufficient to indicate the nature of fiduciary aations. They are the defining

characteristics of the fiduciary*?

In Howard v Herriget'#the court held that as soon as the person assamegspointment as

a director, he becomes a fiduciary in relatiorh® ¢company and is obliged to display the
utmost good faith towards the company and in hadidgs on its behalf. IRercival v
Wright > the court held that directors of a company aremstees for individual
shareholders and may purchase their shares witlhexlosing pending negotiations for the
sale of the company}® However, if a director discloses certain informatto shareholders,
he has a duty not to mislead the shareholdersregpect to that informatiort’ The

milestone decision dfoss v Harbottl&"® embodies the rule that where any wrong has been
done to the company, e.g. breach by a directorsodlity to the company, then the company
(i.e. the majority in general meeting) is the ajppiate body to decide whether or not any

action should be taken against the wrongdédn effect it is the majority of members who

11\ Havenga ‘Directors fiduciary duties under our future company law regime’. (1997) 9 SA Merc LJ 311.
111 Cassim (see note 3; 312).

112 (1988) Ch. 1 supra para 18.

113 Bristol and West Building Society v Mothew supra, para 18.

114 1991 (2) SA 660 (A) at 58.

115 (1902) 2 Ch. 421.

116 percival v Wright supra at 374.

117 percival v Wright supra at 425-26.

118 1843 67 ER 189.

119 Ryan (see note 24; 200).
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ratify the wrongdoer’s transgressitil. Therefore a claim may not be brought by a
shareholder to make good a loss in the value daslases where that loss merely reflects the
loss suffered by the company. This is referrechagtoper plaintiff rule. However the court
in Briess v Woolley#! stated that where a director has acted for a Bhlrer he will, qua
agent owe the shareholder a fiduciary duty foag#nts owe their principal such a duty. This
was also confirmed ieorge Fischer (GB) Ltd v Multi-Construction Ettithat where the
company had no cause of action but the sharehdidethe shareholder could recover even

if the loss was the diminution in the value of sireholding.

1.7 Does a director owe a fiduciary duty to a subdiary?

As a general principle each company in a groupgsuded as a separate legal entity, unless
the court pierces the corporate veil or it is dogehe legislaturé?® In terms of the common
law a director of a holding company does not owgfatuciary duties to its subsidiafy*
Similarly a director of a subsidiary only owes fuiary duties to the subsidiary alone and
does not owe fiduciary duties to the holding conyp%RA director of a company only owes
his fiduciary duties to the company on whose bd@rderves and not to other companies
even if they belong to the same grdépHowever, due to the power exercisable by a holding
company over a subsidiat$/, the 2008 Act attempts to alleviate the severitthefcommon
law principle by imposing a duty on directors nmuse the position of director nor
information obtained as directors to gain an adsgator the director nor for another person
other than the company or a wholly owned subsiditpe company nor to knowingly cause
harm to the company or a subsidiary of the comp&tiyhe inclusion of a wholly-owned

subsidiary and a subsidiary in the standards efcthrs’ conduct provision represents an

120 Ryan (see note 24; 200).

121 (1954) AC 333 (HL) at 176-178.

122 (1995) BCC 310.

123 Cassim (see note 3; 516).

124 Adams v Cape Industries plc [1991] 1 All ER (CA) at 929.

125 Bell v Lever Bros Ltd [1931] All ER Rep 1; Scottish Co-operative Wholesale Society Ltd v Meyer [1958] 3 All ER
(HL) 66; para 87-88.

126 Cilliers (supra note 4; 141).

127 Robinson v Randfontein Estates Gold Mining Co Ltd supra at 197-198.

128 Act 71 of 2008; 576 (2) (a).
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extension of the common-law principi&$.The duty extends the ambit beyond that of the

company of which the person is a directr.

1.8 Do directors owe a duty to employees and theropany'’s creditors or society in

general?

The general rule is that directors owe their fidugiduty to the company of which he or she
is a directort* The court inCharterbridge Corp Ltd v Lloyds Bank Etdheld that directors
do not owe a fiduciary duty to the company’s creditexcept where the company is
insolvent or nearly insolvent. Another matter ttlaserves to be considered is whether
company directors owe a duty to the company empelayk was decided in the case of
Hutton v West Cork Railway Compa#ithat directors owe their duties only to the comypan
and not to the company’s employees or society meg®. There has been development
towards the imposition of a fiduciary duty towattle shareholders in the United Kingdom
and United States of America but this is not yétlent in South African law3*

However, this broader underlying philosophy thaectiors owe their duties only to the
company and for the ultimate benefit of the shaldgrs and not to the company’s employees
or society in general is outdated. In support of tew the court irHutton v West Cork
Railway Company?®, Bowen LJ observed that, ‘the law does not sattiexe are to be no
cakes and ale, but there are to be no cakes amdk@pt such as required for the benefit of
the company.’ This view advances the notion thadrapany and its directors are permitted
to provide gratuitous benefits to advance the @ssrof the company. Ryan submits that
modern corporate government is based on the idgalitectors can have regard to wider
range of interests, including the interests of exyygés, customers, suppliers, creditors, the
protection of the environment and the communitiaage®® Sealy argues that ‘a

fundamental change has taken place in the conéépeé company. The company is no

129 Cassim (supra note 3; 551).

130 pA Delport et al Henochsberg on the Companies Act 71 of 2008 (2011) 290; and PA Delport The New
Companies Act Manual (2011) 97.

131 Coetzee and van Tonder (see note 35; 300).
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133 (1883) 23 Ch. D 654 (Court of Appeal).

134 Coetzee and van Tonder (see note 35; 300).

135 (1883) 23 Ch. D 654 (Court of Appeal).
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longer regarded as an instrument of profit maxitmzafor the sole benefits of its
shareholder$®’ It is generally recognized that the company asa@momic unit consists of
combination of several interests, namely thoseéso$hareholders as providers of capital,
employees as providers of labour, creditors anti@public as such. The concept of the
company as an instrument of economic capitalisntiinzs developed into one of the
enterprise as an instrument of a new social ofidte®.modern concept of enterprise is

founded on the theory of social responsibitit§.

1.9 Conclusion

To conclude this chapter, it can be argued thatemthr of a company has a duty of trust
relationship with the company, and he should neabhn his contractual duty held in trust. A
director does not owe any fiduciary duty to the pamy’s shareholders but owes this duty
only to the company. The general principle is @ndirector stands in a position of trust
towards a company and the company’s shareholdersvéi®le, and as a result a director has
a duty to act in good faith and for the benefihisfher company?° It was argued that there
are different types of directors and that theneaglistinction between executive, non-
executive and independent directors but an impbdistinction is made between them in
practice. Furthermore, the fiduciary duty of a dicg of a company is synonymous with the
fiduciary duty owed to the beneficiary due to thetfthat both requires fiduciaries to act bona

fide to the company or beneficiary respectivéfy.

137 pretorius (see note 104; 330).
138 pretorius (see note 104; 330).
139 Cohen v Segal 1970 (3) SA 702 (W) 706.
140 pretorius (see note 104; 330).
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CHAPTER TWO

This chapter will focus on the common law fiducidrties of directors. These are the duty to
act in good faith and in the best interests ofcii@pany, the duty to act for a proper purpose,
duty to exercise an independent business judgnmehthee duty to avoid conflict of interest.
This will be done by detailing the content of tlieramentioned duties of directors in regard

to the directors of companies.

2.1 Introduction

It has been established that directors need taab$eo principal duties. The first duty is a
fiduciary duty, and the second duty is a duty eeand skill. The effect of these duties is not
to impose any positive obligations upon the ordjrdirector to act at all, but only to set the
parameters within which he must stay should hadn decide to acdt! The typical fiduciary
duties of directors are the duty of good faith &nalty, and the duty to act in the best
interests of the compari§? These duties were derived from™a&nd 19' century English
company law which was judicially created and depetbthrough continuous interpretation
and application in case lai? Director’s duty of care and skill is another dfdy the director
which is not a fiduciary duty but a completely sepa branch on its own, which in essence
comprises the duty to not act negligently in theyiag out of their dutie$?** Their object is
to raise the standard of corporate or directorduavior. Firstly, | will discuss the common

law director’s duty to act in good faith and in thest interests of the company.

141 Beuthin (see 15; 223).

142 Cassim (see note 3; 20).
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2.2 Common law perspective of the duty to act in gal faith and in the best interests of

the company

Dine argues that there is one fundamental dutydtite to act in good faith for the benefit of
the company and that conduct which is in breadh@bther duties which we have identified
is conduct which causes the director to be likelipé in breach of that fundamental difty.

A breach of a fiduciary duty can be ratified unléss a breach of the fundamental duty to
act in good faith and in the interests of the comyg4® The common law duty to act in good
faith and in the best interests of the compankesparamount and overarching fiduciary duty
of directors from which all other fiduciary dutiese derived?’ Good faith is defined as “a
state of mind consisting in (1) honesty of believg@urpose, (2) faithfulness to one’s duty or
obligation, (3) observance of reasonable commestaidards of fair dealing in a given trade
or business, or (4) absence of intent to defraud eseek unconscionable advantage” and is
alternatively known as “bona fidé€ Generally, good faith is an honest, faithful csire,

and reasonable belief that one is doing the rigingt**°® This duty is commonly described as
one of absolute loyalty/honestyand utmost good faith to the compafyThis is a

subjective duty as the courts will not interfereéhna director’s decision, where they honestly
believe that decision was for the benefit of thenpany as a whole as Lord Greene MR
stated inrRe Smith & Fawcett LttP? The general rule is that the interests of the amgre
the interests of the shareholders as a general Bogithermore, directors should treat the
company as a going concern and consider the insepéboth present and future
shareholders. Directors may not exercise their pe¥oe the benefit of the company as a
legal or commercial entity distinct from the shaielers, and they may not favour one

section of shareholders over anothgr.

Buckley J inHogg v Cramphorn Lt%ound that this means that directors would be in

breach of their duty to the company if they actitides:

145 ) Dine Company Law. 3 ed. (1998); 189-198.

146 Scottish law Commission Company directors: requlating conflict of interests and formulating a statement of
duties. (Discussion paper No 105). (2004) 237.
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151 Loose (see note 103; 246).

152 [1942] Ch. 304 - 306.

153 RE Smith and Fawcett Ltd supra at 304-306.

154 [1967] Ch. 254 at 268.
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1) not bona fide in the interests of the company {hreowords, a subjective t&3); or
2) for some improper purpose (in other words an objedest) even if they themselves

believed reasonably that they were acting bonaifidie interests of the compat.

The court inDarvall v North Sydney Brick & Tile Co L't found that directors of a
company have more knowledge, time and expertifeeatdisposal to evaluate the best
interests of the company than judges. The couttswat presume to act as a kind of
supervisory board over directors’ decisions thathamestly arrived at within the powers of
their managemerit® The court inHogg v Cramphorn Lt&° stated that it was not for the
courts to review the merits of a decision thatdhiectors arrived at honestly.

A director’s duty is thus to act in what he or glha good faith honesty considers to be in the
best interests of the company. Ryan argued thaeatdr should take account of the interests
of shareholders and also, now, of the company’seyeps'®® But the interests of customers,
creditors, the community at large, and his personatests and those of the family are not
relevant considerations unless the proposed aigtioended to benefit the compalty As

has been stated above that this duty is subjeatiddts breach requires subjective awareness

of wrongdoingt®?

However there are limits to the subjective teghat the absence of a reasonable ground for
believing that the director is acting in the instseof the company may be the basis for
finding lack of good faith®® The court inShuttleworth v Cd%* stressed that the best interests
of the company are not assessed by the court;iisstéad, the test is whether a reasonable
man would have regarded the act of the directobetim the best interests of the comp&ity.
This was also emphasizedTeck Corp Ltd v Millat®® where it was stated that there must be

reasonable grounds for the directors’ belief thaltwere acting in the best interests of the

155 Hogg v Cramphorn Ltd supra at 268.

156 Hogg v Cramphorn Ltd supra at 268.

157 (1989) 15 ACLR 230 SC (NSW).

158 Howard v Smith Ltd v Ampol Petroleum Ltd [1974] AC 821 at 832, [1974] 1 All ER 1126 at 1131h.
159 Hogg v Cramphorn Ltd supra at 268.
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company. It was also held Extrasure Travel Insurances Ltd v Scatterg8éthat there
must be reasonable grounds for the believing tieatlirectors were acting in the interests of

the company.

The court inCharterbridge Corporation Ltd v Lloyd’s Bal formulated the test that the
relevant inquiry is: whether an intelligent and &shperson in the position of the director
could in the whole of the circumstances have reasigrbelieved that he or she was acting in

the best interest of the compaiiy

For instance, where a director of a gown manufaggurompany who was in poor health
entered into a new service agreement which madegiwa for a generous pension for his
widow in the event of his death, that service agres was held not to have been entered
into bona fide in the interests of the compafiyThis principle was confirmed iNeptune
(Vehicle Washing Equipment) Ltd v Fitzgerald N6 @here the court held that apart from
any issue of self-dealing, the sole director obmpany had not acted in the interests of the
company by arranging for the company to make gi@atsior redundancy payments to him
on the termination of his service contract with toepany. The company director was held

to have acted in his own interests, rather thahércompany’s interest$?

The director’s duty to act in good faith and foe thest interest of the company was well
established iflRe Smith v Fawcett L€, wherein the company’s articles of associatioregav
the board of directors aabsolute and uncontrolled discretion to refusedgister any
transfer of shares'When one director passed away the other survidiregtors refused to
register a transfer of his shares into the nanteeoéxecutors. The court held that in terms of
the articles of association of the company, the tinlitation on the directors’ powers was
that they had to act in a manner that they beliggdak in the best interest of the compéfiy.
Therefore, the court could not establish any ewdesufficient enough to justify mala fides,

or bad faith and therefore refused to set asidedieesion of the board of directorS.
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The rationale behind the decisionRe Smith’® case is that a court would not set aside the
decision of the board, even if the decision in tjpesdoes not seem to be the most logical or
a fair decision that could have been reached bypdlaed. The court will only set aside a
decision taken by the board if it is clear that¢his presence of mala fides, by virtue of the
fact that the directors did not act in good faitidl &n the best interest of the company when

making that decision in questiéf.

2.3 Common law perspective of the duty to act forneper purpose

It is generally accepted that the duty to act biafain the interests of the company and the
duty to act for proper purposes are two distindtedit’® At common law, “proper purpose”
means that directors must exercise their powerghobjective purpose for which the power
was given to them and not for a collateral or idtepurposée.’® Directors are required to
exercise their powers and perform their functiongaod faith and for a proper purpose, with
the overarching promotional purpose being the ioéstests of the company. This is a
fundamental duty which qualifies the exercisingn¥ of the powers which the directors in
fact have'®® In Darvall v North Sydney Brick & Tile Co L}t the company was in the
process of avoiding a hostile take-over bid to @&edgine company for much less than the
book value of the company, calculated on the bafdsnd owned by the company.
Furthermore, the company set a scheme in motigeltahe land to subsidiary for
development purposes, by means of which the su#rgids a partner would challenge the
hostile bid to acquire control of the company. Theart considered whether the partnership
or joint venture agreement was for a proper purplosthis regard, three different opinions
were expressed in the law. Mahoney J focused ohelef of the director that the scheme
was in the best interest of the company, whilstkalalA distinguished the factual

circumstances from the Hogg and Whitehouse caseg 80 allotment of shares was made

176 Re Smith v Fawcett Ltd supra at 307.
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and lastly Kirby J concluded that honesty whendiegi on the proper purpose of the scheme

should be an objective inquif?

It would be to ignore the many blunt remindershaiitt obligation to conduct a
thoroughgoing investigation. It would be to sustaipassive conception of the duty of
a fiduciary which has no place in company boardmgoHigher standards of

vigilance and honesty are required there in dealwvith other people’ moneys.

Furthermore, the court stated that it is an ab@ig®wer for directors to exercise their powers
for a purpose other than the purpose for whichptheer was conferred on them. The
existence of subjective good faith is insufficiemsave the purported exercise of power, if
the power was exercised for a collateral purpd$&he duty to act for proper purposes is
important because it is a flexible and useful tebich enables the court to review the

directors’ decision®

In Hogg v Cramphorn Lt° the board of directors issued additional sharesiattempt to
avoid a hostile take-over. Although the directonaéstly believed that the allotment was in
the best interest of the company, the court negkdls held that an objective inquiry should
be employed when considering the reason for additiallotment8® The court held that the
majority of shareholders were acting oppressivalyards the minority of shareholders
and/or that powers of directors interfered with shareholder rights as stipulated in the
company’s constitutiot’ Buckley J found that the manipulation of the vgtposition could
not therefore be found to be within the boundsatihg for a proper purpose. Finally, the
court held that the issuing of shares could béiedtby the members at a general meeting.
The court emphasized that it was unconstitutiooattie directors to exercise their fiduciary
powers to issue shares of the company in ordeefeatia takeover bid, or for the purpose of

destroying an existing majority or to create a meajority 188
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In a similar case dfloward Smith Ltd v Ampol Petroleum Efwhere the board of directors
awarded further shares to Howard Smith whom thefepred in order to dilute the majority
shareholding of Ampol Petroleum and assist in asguhe take-over bid by Howard Smith.
The court found that it was unconstitutional foe threctors to use their fiduciary power for
the sole purpose of destroying the existing majanitcreating a new majority. The court also
noted that this would apply even if the directoeidved in good faith that they were acting
in the best interest of the company and they wet@aing to receive any personal benefit or
advantage for themselves including retaining thesition as directors. It was concluded that
the principle was clear; no board of directors nmgrfere with the constitutional right of

shareholders to decide the outcome of a take-adérb

Although, the above proposition was favoured byAhstralian High Court iWwhitehouse v
Carlton Hotel (Pty) Ltdthe High Court did introduce new changes in ttiepéation of the
proper purpose doctrin@! In this case Mr Whitehouse tried to influence ¢tbenposition of
shareholders by allotting additional shares to éGeoiuture circumstance where his spouse
would control the company in the event of his dedtiis act was done honestly and in the
best interest of the company. However, the cowtlike “but for” test and held that the
purpose of this “exercise” was to manipulate theéngppower of shareholders, irrespective of
whether a valid reason/causation did exist to stighe manipulatiod®? In Punt v Symons &
Co Ltd**3the board of directors issued shares to theindiseand supporters with the

intention of creating a sufficient majority whiclowld result in them being able to pass a
special resolution that would allow them to chatigeconstitution of the company so as to
deny certain shareholders special rights that wenéerred on them by the company’s
constitution. Correspondingly, Riercy v Mills®* the directors of the company issued shares
with the intention of creating sufficient majority order to resist the election of additional
directors that would have resulted in the incumigir@ctors becoming a minority on the
board. The court in both cases held that the dire@xercised their powers for an improper

189 [1974] AC 821 at 832.

%0 Howard Smith supra at 832.
191 pretorius (see note 104; 292).
192 pretorius (see note 104; 293).
19311903] 2 Ch. 506.

19411920] 1 Ch. 77.
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purposé® and that the issuing of shares in order to maatputhe balance of voting power

amounts to improper exercise of the power to istizaees

It would clearly be an improper purpose if the dicgs were to use their power over the
company’s shares simply in order to benefit theweselor in order to destroy an existing
majority or create a new oR¥.This would be interfering with the constitutiontbe

company — the shareholders in a general meetinghwhiseparate from and set against their
own powers->® Beuthin argues that if members of the board bateldelieve that they are in
fact exercising a power for a proper purpose, thetowvill be reluctant to interfere, but if the
guestion arises whether something was done fortecylar purpose or not, the court will

look at the matter objectively to estimate how pireg that purpose wa8? However, if the
court finds out that it was not pressing, it magbeilieve the directors and find in fact that
their purpose or their primary purpose was somergthirpose which was an improper

one?%°

The issue by the court of determining from thedaifta particular case the purpose for
which a director has exercised his or her poweptsan effortless tas®* The court inMills

v Mills?92 held that if there are multiple purposes for thereise of a power, the court must
determine what the substantial or dominant purpase If the dominant purpose is found to

be improper, the court must regard the exercisheopower as being voidable.

For the exercise of power to be considered as Mal@impermissible purpose must not be
causative in the sense that, but for its presehegpower would not have been exerci§&d.

On the other hand, if the exercise of the powéousd to be proper and in the interests of the
company, the fact that an incidental effect o§ itd defeat a takeover bid or to enable the
directors to maintain themselves in office will moake the exercise of the power

improper?%4
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In Extrasure Travel Insurances Ltd v Scattergddthe court stated that the law relating to
proper purpose is clear. It is not necessary taetbat a director was dishonest or that the
director knew that he or she was pursuing a colafmirpose. The court developed a four
step- test which has to be applied in order tordates conduct relating to proper purpose.

The test indicates that a court must:

» identify the particular power that is being chafjed,;
» identify the proper purpose for which the power g&®n to the directors;
» identify the substantial purpose for which the powas in fact exercised; and

» decide whether the purpose was proper.

Du Plessis on the other hand proposed anothethsshould be followed by South African
courts in cases where there were permissible apdrimissible purposes, whether the actions
of the directors should or should not be set atidhe first step in the test is to determine
what the purpose for which the power was confetodtie directors of the compady.The
court did take cognizance of the fact that therg bemultiple purposes; in such a case the
principle or dominant purpose must be identifiedc®the purpose of the power has been
determined, the second step will be to determinetiadr, in light of the particular facts of the
case, the directors misused the powers conferred thiem2°8 This test entails whether the
decision was primarily or substantially taken witltihhe purpose for which the power was
conferred upon the directors (as determined asafiitst step). The court will not set such a
decision aside irrespective of the fact that pliyt@ar incidentally the power might have been
exercised for an improper or impermissible purpg83€onversely, if the decision was
primarily or substantially taken for an improperimpermissible purpose, the court will set
such decision aside irrespective of the fact thatigdly or incidentally the power might have

been exercised for a proper purpése.

Once the court has determined that primarily osguttially the power was misused, it will
not help the directors who allege that they hadganted personally or that they had acted
honestly: the conduct of the directors under attaitikthen be set aside because of the breach

2052003 1 BCLC 589 (ChD) 619.

206 J) Du Plessis ‘Director’s duty to use their powers for proper or permissible purpose’ (2004) 16 (3) SA Merc LJ
318.

207 py Plessis (see note 206; 318).

208 Dy Plessis (see note 206; 319).

209 py Plessis (see note 206; 319).

210 py Plessis (see note 206; 319).
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of their strict fiduciary duty to exercise theiryers for the purpose for which the power was
conferred upon them. In this regard, there is fiemdince between cases where directors
made a profit by reason and by virtue of their diduy office as directors, and the misuse of
powers?!t

In a case where the court must consider whethartacplar power has been exercised for its
proper purpose, the court will not hear the diresitdefence that they have acted in the best
interest of the company as a whole in exercisiegpirticular powet*? The crucial issue is
often not the interest of the company, but theregeof shareholders and what is fair between
different classes of shareholdéts.

2.4 Common law perspective of the duty to exercisa independent judgment

Directors must in general not fetter their disaefi* This means that they must not enter
into an agreement with a third party as to how thélyexercise their discretion. To do so
would prevent them from exercising an independetiginent at the appropriate tirfié.
Ryan argues that a director must not as a gendeafatter his discretion, for example, by
contracting with an outsider to vote in a particuay at board meetings® He submits that
if directors enter into a contract on behalf of toenpany which they consider to be to the
company’s benefit they may agree to vote in favaftany necessary subsequent actidn.
The effect of such a voting agreement, if it werde binding, is that the directors thereby
disable themselves from acting honestly in whay thedieve to be the best interests of the
company?*®In an Australian case dhorby v Goldber$}® the directors of a company who
were also shareholders agreed with potential sbiderts, inter alia, to alter the company’s
articles and provide for the issue and allotmeritesgh shares. The court considered the

agreement to be valid:

211 Regal (Hastings) Ltd v Gulliver [1942] 1 All ER (HR) at 391 G-H.

212 py Plessis (see note 206; 317-318).

213 Dy Plessis (see note 206; 317-318).

214 Scottish Law Commission Discussion paper (see note 146; 239).

215 Scottish Law Commission Discussion paper (see note 146; 239).

216 Ryan (see note 24; 125).

217 Ryan (see note 24; 125)

218 A Keay ‘The duty of directors to exercise an independent judgment’ (2008) 29 (10) The Company Lawyer
290.

219 (1964) 112 CLR 597 at 605-6.
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“there are many kinds of transactions in which greper time for the exercise of the
directors’ discretion is the time of the negotiatiof a contract, and not the time at
which the contract is to be performed. If at therfer time they are bona fide of the
opinion that it is in the best interests of the pamy that the transaction should be
entered into and carried into effect, | see no ceam law why they should not bind

themselves to do whatever under the transactitm li done by the board°

Thorby’s decision was followed fulham Football Club Ltd v Cabra Estates #fg where a
football club and its directors undertook in retéwnsubstantial payment to vote in a
particular way. The court rejected the contentltat the board of directors may never make a
contract by which they bind themselves to the ritexercise of their powers in a particular
way, even though the contract as a whole is mahjfees the benefit of the company. The
board was in this case binding itself under comméeoontract which had conferred benefits
on the company and which at the time the boardhoaestly believed was in the best

interests of the company. In this case the coatedt

“It is trite that directors are under a duty to abbna fide in the interests of their
company. However, it does not follow from that @sipon that directors can never
make a contract by which they bind themselvesdaduture exercise of their powers
in a particular manner, even though the contragieta as a whole is manifestly for
the benefit of the company. Such a rule could prelent companies from entering

into contracts which were commercially benefic@athieny 222

It must be stated that a company would not escapeactual obligations that have willingly
been undertaken by its directors on the basisedf #leged failure to exercise an
independent judgment. Cassim distinguishes betaestuation in which the entire board of
directors has entered into such an agreement andhawhich an individual director has done
s0223 The former but not the latter may in certain anstances be beyond reproach, as
shown in theFulham Football Clulcase?®*

The duty to exercise an independent judgment igcpéarly important to nominee directors.

It must be borne in mind that a nominee directar jerson appointed by a nominator to

220 Thorby v Goldberg supra at 606.
221[1994] 1 BCLC 363 (Ch. and CA).
222 Fylham Football Club Ltd supra.
223 Cassim (see note 3; 529).
224 Cassim (see note 3; 529).

31



represent his or her interests at board meefifigs nominee director is a lawfully elected
director and is obliged to act under a duty tortaminator while he owes a fiduciary duty to
the company?® The court inScottish Co-operative Wholesale v Méyéruled that there is
nothing inherently dishonest or improper about m@aidirectors. Irrespective of these two
separate duties a nominee director is expectedrig an independent and unfettered mind in
what he consider being in the best interest ottmpany. A nominee director may not be a
dummy or a puppet. The courtw Shabai?® cautioned that ‘puppets’ cannot be lawfully
employed in our company law system. Puppets rédeasperson placed on the board of
directors of a company who pretend to have takenipaesolutions of which they know
nothing, or persons who pretend to have takenipaine management of a company while
having no idea what they have sigrtétin S v De Jagéf® where a director who had
formally resigned as a director and had been apgabia puppet director was held to be a

director despite his resignation.

In Fisheries Development Corporation of SA Ltd v Josget>! with regard to the nominee
directors it was held that a director is in thgtagty not the servant or agent of the
shareholders who votes for or otherwise procuregppointment to the board. The court
stated that the director’s duty is to observe timeost good faith towards the company, and in
discharging that duty he is required to exercisendapendent judgment and to take
decisions according to the best interests of tmepamy?3? Even though nominee directors
may in fact be representing the interests of thiegres who nominated them, they are in law
obliged to serve the interests of the companyecettclusion of the interests of their

nominators?33

Therefore, it can be argued that upon being appodias a nominee director, such a person
has to take the interests of his or her nominaiiar account without breaching his fiduciary
duties to the comparfy? This means that nominee directors must not blifallpw the

instructions of those who have appointed them; inaihe event of a conflict of interests,

225 Cassim (see note 3; 529).

226 Cassim (see note 3; 529).

227 [1958] 2 All ER 66 (HL).

28 1965 (4) SA 646 (W) 651.

229 5y Shaban supra 210.

230 1965 (2) SA 616 (A) at 628.
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232 Fisheries Development Corporation of SA Ltd v Jorgensen supra at 163.
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must they prefer the interests of their nominabmwve that of a company of which they prefer
are director$3® A more flexible approach in the exercise of asejpendent judgment rule by
a nominator has been adopted in Australia and Nealand and it may well influence the
courts in South Africa to follow this trend towaradlexible approach rather than a strict

rigid approach to nominee directdrs.

2.5 Common law perspective of the duty to avoid cdirct of interests

In contrast to the lenient attitude towards thedtior's performance of their duty of care and
skill, the law in this area has always appeardaktextremely strict, so it was thought that a
director was forbidden from entering into an aremegnt in which there was a possibility
that a director’s personal interests could confiliith his duty?®’ It is a well-entrenched
principle of corporate law that a director hasdmudiary duty not to make a secret profit out
of his trust, and generally must not place himge# position in which his duty and self-
interest may conflict®® The duty to avoid a conflict of interest is onetld most important
fiduciary duties of directors. The common law dtgyavoid conflict of interests was
influenced by the case &kech v Sandfofd®. The directors of a company as fiduciaries are
under a fiduciary duty to avoid placing themselwea position in which their duties to the
company conflict with their personal intere$$In particular this applies to the exploitation
of any property, information or opportunity avaiklo the company. It applies whether the
company could or could not take advantage of sucpgsty, information or opportuniff!

As such, they are not allowed to make profit oairea profit made by them in the course of
and by means of their office as directors. This éasures that the profit made by directors,
as it derives from their position as directorsdisgorged by them. Ryan argues that the law
in this area has always been extremely strictt s@$ thought that a director was forbidden

from entering into an arrangement in which thers waossibility that the directors’ interests

235 Cassim (see note 3; 531).
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237 Ryan (see note 24; 125).

238 MF Cassim ‘Da Silva v CH Chemicals (Pty) Ltd: Fiduciary duties of resigning directors’ (2009) 126 SALJ 61 at
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could conflict with his duty?> The court inParker v McKenn# held that this rule is
inflexible and must be applied inexorably by a ¢ttt This fundamental and inflexible legal

principle was enunciated iberdeen Railway Co v Blaikie BF83where the court stated:

“It is a rule of universal application that no ofeaving such duties to discharge,
shall be allowed to enter into engagements in whelhas or can have, a personal
interest conflicting, or which possibly may cortflwith the interest of those whom he
is bound to protect. So strictly is this princigléhered to, that no question is allowed

to be raised as to the fairness or unfairness obriract so entered into.”

In Boardman v Phipgé® the court explained the phrase ‘possibly may dcthih the above
extract fromAberdeen Railway Cm mean that where a reasonable man looking at the
relevant facts and circumstances of the particzdae would think that there was a real,
sensible possibility of conflict. Similarly, the wa in Robinson v Randfontein Estates Gold
Mining Co Ltd*’ declared that no one who has a duty to perforr plaze himself in a
situation where his interests conflict with hisyluEhe chief objective of the no-profit rule is
to preclude directors from misusing or making ing@ouse of their positions as directors for
their own personal advantaé® This broad principle to avoid conflict of interést

subdivided into two separate and independent logety} related categories, namely the

corporate opportunity rule and the no-profit refle.

2.5.1 The corporate opportunity rule

Although there is no settled definition of “corp@pportunity”?°° this expression connotes
any economic or business opportunity, whether ptge rights, which rightfully belongs to
the company or to which the company has some Kithom 2°1 As a general principle, “a

man who stands in a position of trust towards agrotAnnot in matters affected by that
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position, advance his own interests (e.g. by makipgofit) at that other's expens&?For
instance, a director cannot acquire a propertydbastitutes a corporate opportunity and
resell it to the company at a profit. The law doesgive effect to his or her intention; it
treats the acquisition as one made in the intecdstee company>3 Clearly a director acts in
breach of his fiduciary duty to the company whezeshbotages the company’s contractual
opportunities for his own advantage, or where tes eenfidential information to advance the
interest of a rival concern or his own businesthéoprejudice of those of the employer
company?>* In very broad terms, a director has a duty nohiappropriate corporate
opportunities® Blackman inLAWSA®® stated that there are at least three situationdioh

the duty attaches to a director. These?afe:

0] If the director has been expressly or impliedlyegiva specific mandate either to
acquire a particular opportunity for the companyminform the company as to
it's suitability.

(i) If he alone, or together with other directors, iigeg expressly or impliedly a
general mandate to acquire opportunities for thepany, or to pass on
information to it about opportunities, or if hefact controls the company or those
in power to manage its affairs.

(i) If he usurps an opportunity which the company tsvaty pursuing or an
opportunity which at least in so far as its direstare concerned can be said to

belong to the company.

Since the opportunity belongs to the company, at liseach of fiduciary duty for directors to
divert the opportunity for themselv&$.0nly recently, the court iPa Silva v CH Chemicals
(Pty) Ltc?>° regarded the corporate opportunity rule as ancagiiehe no-profit rule or the
rule against secret profit€® The court also approved the corporate opportunigyby

stating that:

252 Robinson v Randfontein Estates Gold Mining Co Ltd supra; para 179.
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“A consequence of the rule is that a director ix@rtain circumstances obliged to
acquire an economic opportunity for the companyid acquired at all. Such an
opportunity is said to be a ‘corporate opportunity’ one which is the ‘property’ of
the company.25!

It was also pointed out that a corporate opporyusibne that the company was actively
pursuing or one that can be said to fall within¢benpany’s ‘existing or prospective business
activities’, or that is related to the operatiofishe company within the scope of its business
or that falls within its line of busine$® The court in Da Silva held that it does not matter
whether the opportunity would not have been takebyithe company - the opportunity
would remain a corporate opportuntfii.The court inCanadian Aero Services Ltd v O’
Malley?®* held that directors or senior officers may notrpsar divert for themselves, or for
another person or another company with which thieyaasociated, a maturing business
opportunity which their company is actively purgyiifhe court also developed factors (non-
exhaustive list) that have to be taken into accaudetermining the breach of the corporate
rule, or the duty to avoid a conflict of interesirh which the former is derived. These

factors:

» position held by the defendant,

» nature of the corporate opportunity,

» itsripeness,

» the circumstances in which it was obtained, and

« the director’s position in relation to3t>

The courts have made rulings in regard to the gatpampportunity rule in the following
illustrative cases. I€ook v Deeks® three of the four directors who had equal shatbén
railway construction company, decided to appropriat themselves a new, lucrative
construction contract that was expected to be edféo the T Co by the Canadian Pacific
Railway Co, which had previous dealings with T €orther, the contract involved a

continuation of a railway line that had alreadyrbtsd by T Cc?®” By virtue of their

261 Dg Silva v CH Chemicals Ltd supra; para 19.

262 g Silva v CH Chemicals Ltd supra note para 19.
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266 [1969] 1 AC 554 (PC).
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majority shareholding in the company, the threeaors passed a resolution which favoured
the appropriation of the contract for themselvd®e Tourt held that the benefit of the contract
belonged to T Co and the resolution was declacéd ab initia?®® The case o€ooks v

Deek$®® also illustrates that the distinction betweenrtheorofit rule and the corporate
opportunity rule is that the no-profit rule requirthe consent of a majority of the
shareholders for the director to retain the pro@ide by him or her. On the other hand the
corporate opportunity rule requires the unanimqm@val of the shareholders for a director
to take the opportunity for him or herséff.

In Robinson v Randfontein Estates Gold Mining Cé1tdRobinson, a director and
chairperson of the board of directors of the plHinompany, had purchased a farm for
himself through an agent when the company couldeuaath finality with the sellers. He then
sold the farm to the company at a massive pf&fithe court ruled that the company was
entitled to claim the profit made by Robinson oae Hasis that, where a man stands in a
position of confidence in relation to another, ilwg a duty to protect the interests of that
other, he is not permitted to make a secret pabfihe expense of the other or to place

himself in a position where his interests confliith his duty?’3

In Industrial Development Consultants Ltd v Coéféthe defendant, an architect and
managing director of the plaintiff company had eedieinto negotiations with Eastern Gas
Board to secure a lucrative project pending togteaidepot’® The Eastern Gas Board was
not willing to enter into any dealings with the ipkiff company, but only directly with the
defendant. The defendant then told the board of ¢pstip that he was unwell and requested
that he be allowed to resign from his job on eadtice?’® The board acquiesced and
accepted his resignation. He then undertook thigyegork for the Gas Board on his own
account. Roskill J found that the defendant hadgaaimself in a position in which his duty
to the company had conflicted with his personarests. He had one capacity at the time and

that was as managing director of the plaintiff camg’’’ Cassim argues that the basis of this

268 Cook v Deeks supra at 563.

269 Cook v Deeks supra at 563.

270 Cook v Deeks supra at 563.
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decision was the no-conflict rule and the fact thatdefendant had used for himself
information that had come to him in his capacityaasanaging directdr® But it is cogently
arguable that the case concerned a corporate opggrthat belonged to the company, on
the basis that the board of the company had noeraag decision to abandon the possibility

of obtaining the contract from the Eastern Gas 842r

A more strict approach was adoptedimullar v Bhullar®, which approved of and followed
Cooleycase.The court strongly reaffirmed that the no-profitlahe no-conflict rule remain

universal and inflexiblé8!

In Da Silva v CH Chemicals (Pty) 1’ Resinex, a company engaged in the distribution of
chemical and plastic products, wished to enteSineth African market and was
contemplating either entering into a joint ventwith the respondent, CH Chemical (CHC)
or alternatively, establishing its own businesSauth Africa in competition with CHE®?

The first appellant, Da Silva, the managing directiotCHC, had handled its negotiations
with Resinex. Resinex subsequently informed DasSihat it had decided against
collaborating with CHC and would instead enter$loeith African market on its own by
setting up two South African subsidiarf@éDa Silva was offered a position as a managing
director of these subsidiaries and he did not mf@HC of the offer at that stage but
continued to negotiate with Resinex on behalf ofd2fP Eventually Da Silva accepted the
offer made by Resinex, they entered into an agraeareler which Da Silva was to establish
the two South African subsidiaries of Resinex (alimy company and the other, a trading
company)’®® During his notice period with CHC, Da Silva acguairtwo shelf companies
which subsequently became the two subsidiariesesfriex23” During his notice period, Da
Silva also purchased and then sold on behalf ofrtlteng subsidiary of Resinex three
containers of LLDPE, a plastic product (the LLDP&nhsactionf When this was apparent
to the CHC they sought to institute action agaibeiSilva for breach of his fiduciary duty to
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avoid conflict of interests for which it sought geggement of profits and damages. The
Supreme Court of Appeal held that directors maymake secret profit or otherwise place
themselves in a position where their fiduciary ésittonflict with their personal interests.
Such opportunity is said to be a ‘corporate oppotyuor one which is the property of the
company. If it is acquired by the director, not foe company but for himself or herself, the
law will refuse to give effect to the director’'de@mtion and will treat the acquisition as having
been made for the compaffy.It was not a breach of fiduciary duty for a mamagilirector
serving his notice period merely to incorporat@mpany that, in future, would compete
with his existing employer or to obtain premisestfe future companies (as Da Silva had
done). These actions amounted to preparatory sa&pa to enable the director to obtain
alternative employmert® However, by purchasing and selling the containétd DPE on
behalf of the Resinex subsidiaries, while stilivaag his notice period with CHC, Da Silva
had clearly breached his fiduciary duty to CHC.sIas due to the fact that the transaction
involved the purchase and sale of plastic prodwbish fell within the scope of the business
of CHC 2 The court found that it was not a breach of fidogiduty for a managing director
serving his notice period to incorporate a compaay, in future, would compete with his
existing employef>? However, by purchasing and selling the containétd DPE on behalf
of the Resinex subsidiaries, while still serving hotice period with CHC, Da Silva had
clearly violated his fiduciary duty to CHC. This sveecause any transaction involving the
purchase and sale of plastic products fell withim$cope of the business of CE#€The

court also examined whether Da Silva had breacisefiduciary duty to CHC by agreeing to
set up the subsidiaries of Resinex in South Afrécal to be appointed as their managing
director, had exploited an opportunity belongin@taC to establish some form of
collaboration with Resinex in South Afrié. The court concluded that Da Silva had not
breached his fiduciary duty to CHC insofar as tlesiRex transaction was concerned. It
reasoned that Resinex had decided to extend iabperto South Africa, and had two
choices: either to enter the market in competitusth CHC or to do so in collaboration with
CHC — it was one or the oth&¥.

289 Dg Silva v CH Chemicals (Pty) Ltd supra; para 18.
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Cassim questioned the decision of the court ofRés@nex transaction which is open to
criticism on three ground$® Firstly, the court’s analysis of the corporate oppnity

doctrine is debatable. Secondly, the court condutieanalysis after interrogating the
corporate opportunity rule, but failed to consittex no-profit rule. Lastly, the court did not
take account of the broader rule that a directoy na place himself in a position of conflict

of interest.

2.5.2 No profit rule

The other element of the duty to avoid conflicirdérest is the no profit rule. This rule
stipulates that directors may not retain any progide by them in their capacity as directors
while performing their duties as directéf$.t is argued that profits made by them by reason
of, and in the course of his or her office as doexmust be disgorged, unless the majority of
shareholders in general meeting have consentést tditector making proft®® The no profit
rule is justified as a prophylactic rid®’, meaning that liability arises regardless of whethe
the company itself could have the opportunity aeghrdless of whether the director acted in
good faith3° It should be noted that ‘profit’ is not confinemlrhoney, but includes every

gain or advantage by a scoundrel direct8ts.

The strict application of the no-profit rule is békistrated byRegal (Hastings) Ltd v
Gulliver 22 Regal owned a cinema in Hastings. They took asds on two more cinemas,
through a new subsidiary, to make the whole lcattractive sale package. However, the
landlord first wanted them to give personal guarast They did not want to do that. Instead
the landlord said they could up share capital t0@%3°3 Regal itself put in £2,000, but could
not afford more (though it could have got a lo&gur directors each put in £500, the
Chairman, Mr Gulliver, got outside subscribers wb ip £500 and the board asked the

company solicitor, Mr Garten, to put in the las085° They sold the business and made a
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profit of nearly £3 per share. But then the buyemight an action against the directors,
saying that this profit was in breach of their fithry duty to the compani}® They had not
gained fully informed consent from the sharehold&he House of Lords, reversing the High
Court and the Court of Appeal, held that the defernsl had made their profits “by reason of
the fact that they were directors of Regal andendourse of the execution of that offi¢€®”
They therefore had to account for their profitsht® company. Ironically, the company’s
attorney and the outsider who had also purchassa@shvere able to keep the profits made
by them on the sale of their shares since they awsdfitiuciary duty to the compar§’

The no-profit and no-conflict rule were also affechby the court ifPhillips v Fieldstone

Africa (Pty) Ltd°® as a strict rules that allow little room for extiep.2°® The court in

Aberdeen Railway Co v Blaikie Bfd$held that the rulextends not only to actual conflicts

of interest, but also to situations in which thisra real sensible possibility of conflict. In
Phillips v Fieldston&'! the court stated that once a breach of fiduciaty & found, it is of

no relevance that the company has suffered nalodamage or that the profit was not made
at the expense of the company; nor is it releviaait the company could not have made use of
the opportunity or information. IBanadian Aero Service Ltd v O’ Malféythe court stated
that:

“An examination of the case law in this court andhe courts of other like
jurisdiction on the fiduciary duties of directoradsenior officers shows the
pervasiveness of a strict ethic in this area oflt#ve. In my opinion, this ethic
disqualifies a director or senior officer from ugimg for himself or diverting to
another person or company with whom or with whiehshassociated a maturing
business opportunity which his company is actipelguing; he is also precluded
from so acting even after his resignation wherertdsgnation may fairly be said to

have been prompted or influenced by a wish to aedar himself the opportunity

305 Regal (Hastings) Ltd v Gulliver supra at 8.
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310 Aperdeen Railway Co v Blaikie Bros supra para 124.
31 phillips v Fieldstone Africa (Pty) Ltd supra para 31.
312 (1974) 40 DLR 3d 371 at 309.
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sought by the company, or where it was his posititth the company rather than a

fresh initiative that led him to the opportunityialtinhe later acquired 33

Furthermore, the court i@anadian Aero Service Ltd v O’ Malfé§stipulated that in some
instances a profit may be disgorged although it meggained at the expense of the
company. This is owed to the fact that directoesfattuciary and should not be allowed to

make profit even if it was not open to the company.

It must be submitted that financial inability mag & reason for a company’s failure to
acquire a corporate opportunity. Most commonwegditisions refuse corporate inability, or
rejection of the particular opportunity by the canp by the company as a defetiééor the
director to acquire a corporate opportunity. Intheted States of America, courts seem to
accept that the financial inability of a corporatio take up a corporate opportunity absolves
directors from liability for making personal useagportunity, subject to certain restrictions
which are quite broad in scop¥.The matter is still unsettled in South Africaislisubmitted
that directors should be allowed to acquire th@a@ate opportunity if the company is

financially unable to do so or has genuinely regdat.

It is also submitted that a director cannot divestself of his duty by resigning from the
company?!’ In Magnus Diamond Mining Syndicate v Macdonald and thawe?3*®

Maasdorp, CJ held that the fact that the defendastgned their directorships did not affect
their position in any way. “That resignation wasretg an attempt to divest themselves of the
responsibilities and obligations of their officegrih which they could not in law free
themselves without the consent of the corporatiéhWhere a director’s resignation is
influenced by a wish to acquire for himself or ledfrean opportunity, or where his position
with the company, rather than a fresh initiatiesl him to the opportunity, he remains
precluded from taking i2° In Industrial Development Consultant Ltd v Cogtéythe

defendant was a managing director and resigned fiieraffice in order to benefit from the

313 Canadian Aero Service Ltd v O’ Malley supra at 382.

312 Canadian Aero Services Ltd v O’ Malley supra at 391.

315 M Havenga ‘Appropriation of corporate opportunities by directors and employees 2007 TSAR 169 at 175-
176.

316 Havenga (see note 263; 176).

317 Blackman (see note 137; 135); Canadian Aero Services Ltd v O’ Malley supra at 382.

318 1909 ORC 65 para 81.

319 Magnus Diamond Mining Syndicate v Macdonald and Hawthorne supra; para 81.

320 Blackman (see 137; 225).

321 Industrial Development Consultant Ltd v Cooley supra; para 176.
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opportunity he had received due to his positiorfatit, he misrepresented his state of health
and was released from his directorship. He usedpertunity received and acquired
employment. The court held that he had to accaurthie plaintiff company?2 In London

and Mashonaland Exploitation Co v New Mashonalarpl@&tation C323 the court held

that if it is:

“not appearing from the regulations from compangtth director’'s services must
be rendered to that company and to no other comganyas at liberty to become a
director even if a rival company, and it not beegjablished that he was making to
the second company any disclosure of informatidained confidentially by him as
a director of the company he could not at the instaof that company be restrained

in his rival directorate.®2*

Each individual director is not as such an agenhefcompany and is, therefore, as a rule,
free to transact business in his own account, @veampetition with the company of which
he is a director. Kanamugire argues that thismdg not be entirely correct since a director
who becomes simultaneously a director for a riemhpany creates a situation which
conflicts, or may possibly conflict, with his ormgosition®?® In Cook v Deekd_ord

Bushmaster held that:

“men who assumes the complete control of a companysiness must remember
that they are not at liberty to sacrifice the irgsts which they are bound to protect,
and while ostensibly acting for the company, divetheir own favour business

which should properly belong to the company th@yesent. 326

According to the duty of trust occupied by a dicectvan Dijkhorst J said: “it is a duty to act
for the benefit of the company and not for his dvemefit.’®?’ It also follows that a director

should not engage in activities that compete wisholn her company.

322 Industrial Development Consultant Ltd v Cooley supra; para 176.

3231891 WN 165 (ChD); M Havenga ‘Competing with the company —when does a director breach his or her
fiduciary obligations?’ (1995) 7 SA Merc LJ 435; 437; M Christie ‘The director’s fiduciary duty not to compete’
(1992) 55 MLR 506; 509.

3241891 WN 165 (ChD) at 398.

325 JC Kanamugire ‘The impact of the Companies Act 71 of 2008 on the Traditional director’s duty to avoid
conflict of interest’ 2014 (5) Mediterranean Journal of the Social Sciences 9; 80.

326 Cook v Deeks supra at 563.

327 Atlas Organic Fertilizers (Pty) Ltd v Pikkenwyn Ghwano (Pty) Ltd and Others supra at 197.
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2.6 Conclusion

This chapter has discussed all common law fiduailaties of a director of a company. These
duties are the duty to act in good faith and inkést interest of the company; duty to act for
the proper purpose; duty exercise independent jedgend the duty to avoid conflict of
interests. These duties were derived from tHeak®l 19' century English company law
which was judicially created and developed throoghtinuous interpretation and application
in case law??® The paramount fiduciary duty of directors is t@eise their powers bona fide
in the best interests of the comp&AYTo ensure that the director does not breach this
fundamental duty, the fiduciary relationship imposeing of prophylactic duties around

him, which are all aimed at protecting the comptmywhom the duties are owétf.

It must be stated that a director must exercis@higer powers in an independent and
objective manner. He or she has a duty to do whatr lshe considers best serve the
company’s interests. A director must further exaxdiis or her powers for the purpose for
which they were given. Furthermore, a director nex&rcise judgment in an honest manner
as to what is in the company’s interests and metdioa the benefit of all shareholders and
disclose on request to all shareholders and disdasequest to all shareholders, certain
information connected with the compatiy A director must account to the company for
profits made by reason of his or her directorshps includes any gain or advantage made
by a director while carrying out his or her dutgssdirector. A director may not
misappropriate or usurp a business opportunity vthie company is pursuing or which the
director is obliged to acquire for the company. reti@re, a director has a common law duty
to disclose to the company any interest he or sisarha contract with the company. The rule
at common law is that, unless the company’s arpobwide otherwise, a director may not,
whether directly or indirectly, have an interesainontract with the company, unless a

general meeting of the company approves the cdnfalowing full disclosure®®?

328 DTI Guidelines (see note 132).

329 pretorius et al (see note 95; 279).

330 Blackman et al (see note 44; 8-34).

331 M Ramnath ‘Interpreting Directors’ fiduciary duty to act in the Company’s best interest through the prism
of the Bill of Rights: Taking other stakeholders into consideration’ 2013 (2) Speculum Juris 98-115.

332 viisser Sitrus (Pty) Ltd v Goede Hoop Sitrus (Pty) Ltd supra para 80.
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CHAPTER THREE

Previously, director’s duties have been governethbycommon law. The advent of the 2008
Companies Act has partially codified the directahsties in terms of the statute. This chapter
discusses all the common law fiduciary duties oéctors that have been codified and

incorporated in the Act.

3.1 Introduction

The reform of company law in South Africa has biougbout a number of important
changes. These changes include the partial catdin of directors’ fiduciary duties. The
changes have put measures in place to prevenbtise @f power by company directors. As
one of the mechanisms, the Companies Act contamgéneral statement of the minimum
duties of directors in a statutory fof#t.There was a need to align South African company
law to be in line with international trends andéflect and accommodate the changing
environment for businesses locally and internatlgnevhilst maintaining, encouraging and
promoting compliance with the Bill of Rights as pided in the Constitutio>* In an attempt
to create certainty, certain duties of directorgehlaeen partially codified in the Companies
Act.33°

Codification does not entail a rigid fixation ofadtabut a proposed code with provisions that
if used correctly by the courts, can ultimatelydeéa development of the law, based on the
existing principles of South African common 18 The aim of partial codification is not to
revoke the common law but to ensure that the pad@ification is appropriate to the legal,
economic and social context of South Africa asrmstitutional democracy and open
economy?®’ There are nine fundamental fiduciary duties whighacknowledged in

Blackmari*® where directors may not:

333 T Mongalo ‘An overview of company law reform in South Africa: from the guidelines to the Companies Act
2008’, in Mongalo (ed) Modern Company Law for a Competitive Economy (2010) xiii-xxv.

334 DTI Guidelines (see note 132) and s 7(a) of the 2008 Act.

335 Geach (see note 94; 8).

336 ) Sauveplanne Codification and Judge made Law (1982) 113.

337 The Department of Trade and Industry’ Companies Bill 2007: Notice of intention to introduce a Bill into
Parliament’ (GG 29630, GN 166 of 2007).

338 Blackman et al (see note 45; 208).
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0] exceed their power; or (ii) exercise their powardn improper or collateral
purpose; or (iii) fetter their discretion; or (iplace themselves in a position in
which their personal interests conflict, or may$blky conflict, with their
duties to the company, or (v) deal with the compatimerwise than openly
and in good faith; or (vi) make a secret profit{\ar) take certain economic
opportunities; or (viii) compete with the compainy;(ix) misuse confidential

information.’
The relevant section of the 2008 Act in this relgarsection 76 which reads as follows:
“76. Standards of directors conduct-
A director of a company must-

(&) not use the position of director, or any infation obtained while acting in the

capacity of a director-

() to gain an advantage for the director, or feother person other than the company or

wholly-owned subsidiary of the company; or
(i) to knowingly cause harm to the company or bssdiary of company; and

(b) communicate to the board at the earliest pralte opportunity any information that
comes to the directors’ attention, unless the thirec

(i) reasonably believes that the information is-
(aa) immaterial to the company; or
(bb) generally available to the public, or knowrotber directors; or

(i) is bound not to disclose that information biegal or ethical obligation of confidentiality.

(2) Subject to subsections (4) and (5), a director@frapany, when acting in that
capacity, must exercise the powers and perfornfutietions of director-
(a) In good faith and for a proper purpose;
(b) In the best interest of the company;
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3.2 Statutory duty to act in good faith and in thebest interests of the company

The fundamental duty of good faith is now imposgdbth the common law as well as the
Act. It is a well-established rule of common lavattklirectors have a fiduciary duty to
exercise their powers in good faith and in the bestests of the compar§® The duty of
good faith entails the duty to exercise an indepahgbdgment and the duty to act within the
limits or authority>*° The test of good faith is subjective and not olbjeg since the question
is whether the director honestly believed that hehe acted in the interests of the
company?*! The issue is about the director’s state of nifitd.he directors’ fiduciary duty to
act in good faith and in the company’s best inteiepartially codified in section 76 (3)(

and p) of the 2008 Companies Act which states that suitbges 76(4) and (5), a director of a
company, when acting in that capacity, must exeritie powers and perform the functions

of a director:

* in good faith and for a proper purpose; and

* in the best interests of the company.

Section 76(3)lf) also gives a statutory basis for the common laty tb act in the best
interest of the company. This section obligategectbr, when acting in that capacity, to
exercise his powers and perform his functions énliést interest of the companyMisser
Sitrus®, the court stated that the duty imposed by se@&{B) p) to act in the best interest
of the company is subjectivé! It requires the directors, having taken reasondibiyent

steps to become informed, to have subjectivelyeletl that their decision was in the best
interest of the company and that this belief mastehhad a rational basis. According to
Rogers J, the test is not an objective one and woesntitle the court, if the board’s decision
is challenged, to determine what is objectivelyadgg in the best interests of the company.

The Act does not provide details regarding theseswther than to state that directors of
companies are expected to exercise their powersogperform their powers in good faith
and in the best interest of the company. HoweWer Aict does not explain what is meant by

good faith. The significant of the above-mentiooetissions is that they leave scope for the

33% Dqg Silva v CH Chemicals supra para 55.

340 Cassim (see note 3; 524).

341 Cassim (see note 3; 524).

342 Regentcrest plc v Cohen [2001] 1 BCLC 80 at 104.

343 visser Sitrus (Pty) Ltd v Goede Sitrus (Pty) Ltd supra para 80.
344 viisser Sitrus (Pty) Ltd v Goede Sitrus (Pty) Ltd supra para 80.

47



application of common law. In other words, commany Femains relevant for purposes of
determining the meaning and scope of the duty t@nagood faith and in the best interests of
the company. This is further stated in the DTI glirtks that the motive behind the
enactment of the Act was not to unreasonably @itthe body of jurisprudence built up over
more than a centud?® It is not the intention of the Act to replace tmmon-law duties of
directors, to the extent that they are not in donfith the standards of directors conduct
provision34® Accordingly the common law principles relatingthe directors’ duties are still
relevant to determine the content of the dutighécextent that they are not in conflict with

the provisiort*’

A further crucial implication of the principle thdirectors owe their fiduciary duties to the
company is that, since the duties are owed todhgany only, the company alone is entitled
to enforce these duties against any delinquentiire®*® The Act endorses the common law
principle that directors owe their fiduciary dutiesthe company i.e. the collective body of
shareholders, whether present or future sharetldet individual shareholde?$’ or

creditors of the company while the company is agaioncerrf>® Hence the importance of
the new derivative action instituted in terms d6% on behalf of the company by a
shareholder, a director of the company, or anyrgieeson witHocus standf®! This means
where the company incurs a loss or damages aslldoéa director’s breach of fiduciary
duty, only the company may sue in respect of sd3P? A shareholder cannot claim from
the delinquent director for a loss he or she maaehiacurred as a result of a fall in the value
of his or her shares caused by the director’s breaéiduciary duty?>3

345South African Company Law for the 215 Century — Guidelines for Corporate Law Reform (GG 26493, 2004) 7.
346 pA Delport The New Companies Act Manual (2011) 90; Delport et al Henochsberg on the Companies Act 71
of 2008 288; D Davis et al Companies and Other Business Structures in South Africa: Commercial Law (2011)
111; FM Cassim et al Contemporary Company Law (2012) 509; FM Cassim et al The Law of Business Structures
(2013) 284-285; C Stein and G Everingham ‘The New Companies Act Unlocked (2016) 244.

347 Delport et al Henochsberg on the Companies Act 71 of 2008 288.

348 Cassim (see note 3; 516).

349 percival v Wright supra.

330 Multinational Gas and Petrochemical Co v Multinational Gas and Petrochemical Services Ltd [1983] 2 All ER
653 (CA).

351 Cassim (see note 3; 516)

352 Cassim (see note 3; 516).

353 Stein v Blake (No 2) [1998] 1 All ER 724 (CA); Johnson v Gore Wood & Co [2001] 1 BCLC 313 (HL).
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Furthermore, section 76(2) has modified the comia@nprinciple that directors of a
subsidiary company did not owe any fiduciary datytte holding company of the subsidiary,

or to the group of companies of which the subsjdiarmed part3>*

An innovation of the Companies Act is to qualifg ttluty by the introduction of a “business
judgment rule” in section 76(4) which serves agfense or ‘safe harbdp® for directors
against an alleged breach of the fiduciary dutys Thle requires the courts to defer to the
directors’ judgment on what is in the ‘best intésesf the company’ if their judgment was
shown to be honest and reasondpién addition to the business judgment rule, sectio®)
of the Companies Act provides that a court: ‘mdieve the director, either wholly or partly,
from any liability set out in this section, on aeyms the court considers just if it appears to

the courts that-

(a) the director is or may be liable, but has actedelstiy and reasonably; or
(b) having regards to all the circumstances of the,daskiding those connected with the

appointment of the director, it would be fair tacage the director.’

3.3 Statutory duty to act for a proper purpose

It is not enough for the directors to exercisertpewers in good faith and in the best
interests of the company. Section 76(3) requirasttie directors must exercise their powers
for the proper purpos&’ The Act does not define proper purpose but at combaw it has
always been taken to mean that directors must iseetteeir powers for the objective purpose
for which the power was given to them and not feobateral or ulterior purpose® It

should be borne in mind that s 76(8) (efer to two duties being the good faith and prop
purpose but these are separate and distinct, andlative with the consequence that even if
the directors have subjectively acted honestlyh@interests of the company, they could be

objectively in breach of their duty to exerciseitip@wers for proper purpose’

354 Charterbridge Corporation Ltd v Lloyds Bank Ltd supra 123.

355 GFK Santow ‘Codification of directors’ duties’ (1999) 73 Australian Law Journal 336 at 348.
356 Cassim (see note 3; 563).

357 Cassim (see note 3; 525).

358 Cassim (see note 3; 525).

359 Cassim (see note 3; 525).
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This section is a declaratory of the common law efifielcts no change in this aspect of the
common-law fiduciary duties of directot¥.Cassim argues that section 76@)removes
any doubt relating to the existence of the fiduciduty to act for a proper purpose as some
authorities do regard it as an aspect of the directiuty of good fait¥** Some
commentators have seen and considered this datly aspect of the duty to act in good
faith.3%2 Therefore the director’s duty to exercise powersaf proper purpose is now both a
statutory and a common law obligation. It is ansabof power for directors to exercise their
powers for a purpose other than the purpose fochntiie power was conferred on them.

Unlike the duty of good faith, which is subjectiviee test for proper purpose is objectife.

It must be mentioned that section 38(1) of the datfers on the board of directors the power
to issue shares. This fiduciary power must be éserddona fide for a proper purpose and
not for collateral purpos&’ Therefore, where the directors’ exercise of theivers is
improper and is consequently set aside, the dirgetdl be jointly and severally liable to
compensate the company for any loss suffered isemprence of the improper exercise of the
power3%® In Bishopsgate Investment Management Ltd (In liquichty Maxwell (No 2§°
where a director of a company had used the compangion funds to fund his own lifestyle.
Hoffmann LJ held that the director was liable foe alue of the shares, not even on the

basis of any negligence, but merely by misapplyiregassets?’

Section 77(2)d) of the Act also provides that a director will lbeld liable in accordance

with the principles of the common law relating tbraach of a fiduciary duty, for any loss,
damages or costs sustained by the company as equame of any breach by the director of
a duty contemplated in section 76(8) ¢r (b) (i.e. the duty to act in good faith and for a
proper purpose¥® Where a director exceeds the power conferred mrhig actions can only

be validated through ratification by sharehold¥é?s.

360 Cassim (see note 3; 525).

361 Teck Corp Ltd v Millar (1972) 33 DLR (3d) 288 (BCSC).

362 Casssim (see note 3; 525).

363 Extrasure Travel Insurances Ltd v Scattergood supra.

364 Cassim (see note 3; 528).

365 Re Lands Allotment Co Ltd (1894) Ch. 616 (CA)

366 [1994] 1 All ER 261 (CA) at 78.

367 Bishopsgate Investment Management Ltd (In liquidation) v Maxwell (No 2) at 120.
368 Act 71 of 2008; s76 (3) (a) or (b).

369 Act 71 of 2008; s20.
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It is an abuse of power for directors to exerdm@rtpowers for a purpose other than the
purpose for which the power was conferred on thEme. court inDarvall v North Sydney
Brick & Tile Co Ltd’® held that the existence of subjective good fatmsufficient to save
the purported exercise of a power, if the power @escised for a collateral purpose. Unlike
the duty of good faith, which is subjective, thstti®r proper purpose is objective.In

Visser Sitrus (Pty) Ltd v Goede Hoop Sitrus (Ptgf 2, the court tested section 76@)(
where the court had to determine inter alia whetihetoard of directors had exercised the
power to refuse to register a transfer of sharea faroper purpose and in good faithwith

regards to proper purpose, Rogers J had the faitpta say:

“as to proper purpose (s 76(3) (a), the test isaaliyve, in the sense that, once one
has ascertained the actual purpose for which thegravas exercised, one must
determine whether the actual purpose falls withim purpose for which the power
was conferred, the latter being a matter of intetation of the empowering
provision in the context of the instrument as alehlm the context of decisions by
directors, there will often be, in my view, a cloeskationship between the
requirements that the power should be exercised fmoper purpose and the
requirement that the directors should act in winegyt consider to be the best
interests of company. Put differently, the overarglpurpose for which directors
must exercise their powers is the purpose of primgdhe best interests of the

company?’4

3.4 Statutory duty to exercise an independent judgent

The duty to exercise an independent judgment i3 Bgssome commentators as an aspect of
the directors’ duty to act bona fide in the intésesf the company. This perhaps explains why
this specific common-law duty is not explicitly eefed to in section 76, and more
specifically, in section 7 (2) and (3). On thisisathe duty to exercise an independent

judgment continues to form part of the fiduciarglatatutory duties of directors.

370 (1989) 15 ACLR 230 SC (NSW).

371 Hogg v Cramphorn Ltd supra.

372 2014 (5) SA 179 (WCC) para 13.

373 vVisser Sitrus (Pty) Ltd v Goede Hoop Sitrus (Pty) Ltd supra, para 14.
374 Visser Sitrus (Pty) Ltd v Goede Hoop Sitrus (Pty) Ltd supra, para 80.

51



3.5 Statutory duty to act within their powers

This fiduciary duty is not explicitly referred to section 76 of the Act as a separate and
distinct duty>’® Nevertheless it is an aspect of the fiduciary statutory duty of directors to
exercise their powers in good faith for a propeaippse, and in the best interests of the
company, as provided in section 76(8) &nd p).3’® Where a director disregards a
constitutional limitation on his or her authoritynumber of relevant statutory provisions
may be triggered. Section 77(2){’ imposes liability on a director in accordance with
principles of the common law relating to breachiadciary duty for any loss, damages or
costs sustained by the company as a result ofezlvia duty. It follows that, if directors
disregard a constitutional limitation on their aarity to act on behalf of the company, they
may incur liability to the company for any lossptiges or costs sustained by the company
as a result of their failure to act within the dmsional limits of their authority. A director
may also be held liable in accordance with theqgypies of the common law relating to delict
for any loss, damages or costs sustained by a cogsa consequence of any breach by a
director of (among other things) any provisionie tompany’s Memorandum of

Incorporation’®

Furthermore, section 77(3)(imposes liability on a director for any loss, dagas or costs
sustained by a company as a direct or indirectexpumence of the director having done some
act in the name of the company, signed anythingedralf of the company, or purported to
bind the company or authorize the taking of anyoadby or on behalf of the company

despite knowing that he or she lack the authooitgd so3’°

Section 20(6) of the Act, also confers a rightacleshareholder of the company to claim
damages against any incumbent or previous diredtor“fraudulently or due to gross
negligence causes the company to do anything imnstens with a limit, restriction or
gualification unless the fraudulent act or grosgligence has been ratified by a special
resolution of the shareholders of the compaliyR v Byrne®?, is an Australian decision

where directors entered into an unauthorized tictitgg when they ought to have known that

375 Cassim (see note 3; 533)

376 Cassim (see note 3; 533)

377 Act 71 of 2008; s 77(2) (a).

378 Cassim (see note 3; 533).

379 Cassim (see note 3; 533).

380 Act 71 of 2008; s165; Delport The New Companies Act Manual (see note 130; 38-39).
381 (1995) 183 CLR 501; Austin & Ramsay para 9.280 at 475.
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they were not authorized to enter into the tramsactEollowing this decision, it is the

‘intent’ or ‘purpose’ of the director to gain anvahtage or cause detriment to the company
that is important. Cassim submits that based angbisuasive authority, there is a strong
possibility of the court finding that the directoais contravened the statutory duties under
section 76(3¥) or (b) of the Act, if the a director has knowingly emtgiinto an unauthorized

transaction on behalf of the compaiiy.

3.6 Statutory duty to avoid conflict of interest

The duty to avoid conflict of interest is one o tmost fundamental fiduciary duties at
common law. Cassim describes this duty as “the dotg of a fiduciary™®3 A director may
not place himself in a position in which he hascam have, a personal interest or a duty to
another, conflicting, or which possibly may contfliwith his duties to the compan$ This
duty is based on the consideration that, humarre&ieing what it is, there is a danger, in
such circumstances, of the person holding a fidy@asition being swayed by interest rather
than duty, and thus prejudicing those whom he isnddo protect®® For this reason, the
courts have created an inflexible rule. This datgpecifically provided for in the Companies
Act 71 of 2008 which proposes to enhance corp@ateuntability and to ensure that
directors are aware of their duties and respoiissilby partially codifying director’s
duties$®® and specifically setting a standard of directemiduct®®’ In terms of the Act,
directors must exercise the powers and perforniuthetion of a director honestly and in
good faith (bona fide) and for a proper purp&8d.raditionally, the law has divided conflicts
of duty and interest into two categories, hameéydbrporate opportunity rule and the no-

profit rule 38°

382 Cassim (see note 3; 534).

383 Cassim (see note 3; 534).

384 Blackman, Jooste & Everingham Commentary on the Companies Act 2006 vol 2 at p. 8-111; MS Blackman
‘Companies’ in WA Joubert LAWSA vol. 4 (2) (1996) 209 para 128.

385 Beach Petroleum NL v Abbot Tout Russel Kennedy [1999] 33 ACSR 1 (NSW) 45.

38 D Davies et al Companies and Other Business Structures in South Africa (2009) 102-103.

387 Act 71 of 2008; s76.

388 Act 71 of 2008; s76 (3).

389 FC Maleka ‘Da Silva v CH Chemicals (Pty) Ltd: Fiduciary duties of resigning directors’ (2009) 126(1) SALJ 61-
70.
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3.6.1 The no-profit rule: section 76(2)4)

A director of a company must not use his positiba director, or any information obtained
while acting in the capacity of a director, to gamadvantage for the director, or for another
person other than the company; knowingly to caasmho the company or a subsidiary of
the company° In terms of section 1 of the Act the word “knowliyig as used in section
76(2)@), means that the person either had actual knowlefithe matter or was in a position
in which the person reasonably ought to have hadibknowledge or reasonably ought to
have investigated the matter to an extent that dvbal/e provided the person with actual
knowledge or reasonably ought to have taken otleasnres which, if taken, would

reasonably be expected to have provided the psvigbractual knowledge of the matt&t.

The main idea behind the provisions is to limiediors’ power to enter into contracts with
companies where conflicts of interests may ariseedksas to enhance transparency and
independence. The possible danger is that thetdirery be driven by the desire to give
business to companies where they will also beaéthe expense of the company they are
working for. As an enforcement measure, the Act/oles for liability of directors where
they have acted outside the authority vested imtaed when their actions were contrary to

the provisions of the A¢®?

Directors (and prescribed officers) are likely tmtravene section 76(23)((i) even if they
have no intention of acting dishonestly. It is insistent with the proper discharge of the
duties of a director for directors to use theiriposs as directors or use corporate
information to gain a personal advantage for thdweselt is also irrelevant that the company
has suffered no loss or that it was not depriveanyfopportunity that it might have used for

its own advantage.

It must be mentioned that the inclusion of a subsydrepresents a fundamental extension of
the common-law principle. At common-law, a direadda holding company does not owe
any fiduciary duty to its subsidiary. Each compang group of companies is as a general
rule regarded as a separate legal entity withvits oghts and liabilities$®® unless the court

decides to pierce the veil of corporate personailitthis is done by the legislature. Section

3% Act 71 of 2008; s76 (2) (a) (i) and (ii).

391 p Delport The New Companies Act Manual (2009); 290.
392 Act 71 of 2008; s 77(2).

393 Adams v Cape Industries plc [1990] 1 Ch. 433 (CA).
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76(2)(@) (ii) alleviates the severity of the common-lavinpiple by imposing a duty on
directors not to misuse their positions as directornot to use information obtained as

directors to knowingly cause harm to a subsididrthe company.

While section 76(2)d) may have encapsulated the common-law no-prdét ruis
submitted that section 76 (2)((i) and (ii) is wide enough to apply to both tine profit rule
and the corporate opportunity rifé.Havenga disagrees with this proposition, he argoat
the provision covers corporate situations onlyipbyt3°® She argues that neither of the
limitation contained in section 76(2)(applies to the appropriation of corporate
opportunities under the common law rule, and dist the section does not provide for the
situation where a former director takes up an ofpity after his resignation from officé€®
For section 76(2)d) (i) and (ii) of the Act to apply, the followingquirements must be

satisfied®®’

» the defendant must be a director, prescribed offarean alternate or de facto director
or a member of a board committee or of the auditrodgtee;

» the information or advantage obtained (if any) nhaste come to the director while
acting in his or her capacity as such or by readdns or her position in the company
as director;

» the director must have used his or her positiotgirgstor or information obtained in
his or her capacity as a director either to gaia@dantage or to knowingly cause
harm to the company or its subsidiary;

» such advantage (where applicable) must have beamet for the director or for

some other person (other than the company or itdlywbwned subsidiaryj>®

The court involvo v Ysséf® held that moneys that are earned secretly in hrefa duty

of trust fall to be disgorged by the fiduciary ahére is little room for him or her to avoid

394 Cassim (see note 3; 551).

395 M Havenga ‘Directors exploitation of corporate opportunities and the Companies Act 71 of 2008’ 2013 (2)
TSAR 257-268 at 265.

3% Havenga (see note 394; 266).

397 Chew v R (1992) 173 CLR 626.

3%8 Chev v R supra; para 89.

3%9 2009 para 14.
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that consequence. The court quoted with approeatiittum inPhillips v Fieldstone
Africa (Pty) Ltd®° that:

‘the rule is a strict one which allows little rocior exceptions. It extends not only to
actual conflicts of interest but also to those vhace a real sensible possibility. The
defences open to a fiduciary who breaches his aresvvery limited: only the free
consent of the principal after full disclosure vdliffice in that a fiduciary who
acquires for himself is deemed to have acquiredHertrust and once proof of a
breach of a fiduciary duty is adduced it is of etevance that (1) the trust has
suffered no loss or damage; (2) the trust coulditseif have made use of the
information, opportunity etc. or probably would n@ve done so; (3) the trust,
although it could have used the information, oppoity has refused it or would do;
(4) there is not privity between the principal ahe party with whom the agent or
servant is employed to contract business and theeyneould not have gone into
the principal’s hands in the first instance; (5as no part of fiduciary’s duty to

obtain the benefit for the trust; (6) the fiduciagted honestly and reasonabify.

3.6.2 The duty to communicate information to the cmpany: section 76(2) lf)

A director of the company must communicate to thart), at the earliest practicable
opportunity, any information that comes to the clioe's attention; unless the director
reasonably believes that the information is immakéo the company; or generally available
to the public; or known to the directors; or is hdwunot to disclose that information by a legal
or ethical obligation of confidentialiti?> Cassim argues that section 76(2)ié an omnibus
provision that requires directors to convey mateaporate information to the compatfy.
Even though the section requires ‘any’ informatiotoe communicated to the company, this

is sensibly pruned down by requiring the informatio

* to be material to the company; or
* not to be generally available to the public; or

* not to be already known to the directors; or

400 phillips v Fieldstone Africa (Pty) Ltd supra para 31.
401 Volvo v Yssel supra; para 14.

402 At 71 of 2008; 576 (2) (b) (i) and (ii).

403 Cassim (see note 3; 553).
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+ not to be information that is protect from discldsea legal or ethical dutif?

Section 76(2)lf) attempts in effect to impose an ethical standardirectors. Itsaison

d’étreis simply that information is the property of tt@mpany!°® and that, as custodians of
corporate information; directors may not misudertheir own purposes. This is the correct
approach, because corporate information is nowackgded as one of the company’s most
valuable commodities. Section 76{2)&also encompasses the common-law ‘fair-dealing’
rule’®® - a director must disclose, unasked, any inforomatie or she has acquired when
acting for the company that is likely to influertbe company’s decisions and which he or

she knows that those acting on behalf of the compamot already posse¥¥.

Kanamugire argues that this section codifies thg dat to misuse confidential information
that rightfully belongs to the company obtainedle/fai person occupies the position of a
director?8 It also codifies the duty not to compete with tleenpany, as well as the duty not
to take corporate opportuniti#®. The underlying principle of section 76(2)(s the

director’s duty of loyalty and fidelity and the gutf directors not to misuse confidential
information that rightfully belongs to the compastytained while a person occupies the
position of a directof?

A director of a company, when acting in that cafyaenust exercise the powers and perform
the functions of director in the best interestthef company! This obligation will be
satisfied, in respect of any particular matteriagsn the exercise of the powers or the
performance of the functions of director, if — thieector has taken reasonably diligent steps
to become informed about the matter; either — trextbr had no material personal financial
interest in the subject matter of the decision, laad no reasonable basis to know that any
related person had a personal financial interestarmatter; or the director complied with the
requirements of section 75 with respect to anyr@stid'? This section codifies the director’s

duty not to take corporate opportunities.

404 Cassim (see note 3; 553).

405 Boardman v Phipps [1966] 3 All ER 721 (HL).
406 Blackman et al (see note 45 at 8-124).

407 Cassim (see note 3; 554)

408 Kanamugire (see note 271; 84).

409 Regentcrest plc v Cohen supra.

410 Kanamugire (see note 271; 84).

411 Act 71 of 2008; 576 (3) (b).

412 Act 71 of 2008; s76 (4) (a) (i) and (ii).
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It has been establishedVtolvo v Yssét® that moneys that are earned secretly in breaah of
duty of trust fall to be disgorged by the fiducianyd there is little room for him or her to
avoid that consequence. Kukama v Lobelo and Othéiéis a precedent setting case in
which the first order of delinquency against a clioe was made in terms of section 162
(5)(c) of the Act**®In 2010 and 2011 the South African Revenue Sel(8&RS) made two
refunds of approximately R 22 million and R 39 ioifl into the bank account of Diphuk¥.
The amount of R 22 million was a rebate due by SARRBeolwane but SARS in error paid
this amount into the bank account of Diphdkalt transpired that the payment of R 39
million was not due by SARS at all, to either Peaoh& or Diphuka. The payment of R 22
million had not been transferred to Peolwane’s basdount as it should have been and
Lobelo had instead used it for the benefit of otwmnpanies that were not subsidiaries of
Peolwane'!® The court held that the conduct of Lobelo in deggiwith the affairs of
Peolwane did not measure up to the standard rebaive expected of a directd.Further
that Lobelo was in breach of s 76(B) ¢f the Act by failing to communicate to Kukama (a
a co-director and co-shareholder of Peolwane)rtftegrmation relating to the payments by
SARS into the bank account of DiphufifdTherefore, the duty to communicate relevant
information to the board of directors is an intégart of the directors’ fiduciary duties of
loyalty, good faith and the avoidance of a conftittnterest?! Section 76(2)K) also
complements s 76(2) (i) and (ii). The latter prohibits the use of porate information to
gain an advantage or to inflict harm on the compaimgn section 76(2pf completes this
prohibition by positively requiring a director tommunicate information to his or her

company.

3.7 Conclusion

In this chapter, | have discussed the statutoriedwf directors of a company in terms of the

Companies Act of 2008. The directors’ fiduciaryidstare partially codified in the standards

413 Supra para 14.

414 (GSJ) (Unreported case no 38587/2011).

415 Kukama v Lobelo and Others supra; para 3.
416 kukama v Lobelo and Others supra; para 10.
417 Kukama v Lobelo and Others supra; para 10.
418 kukama v Lobelo and Others supra; para 10.
419 Kukama v Lobelo and others supra; para 9.
420 kukama v Lobelo and Others supra; para 41.
421 Kukama v Lobelo and Others supra; para 41.
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of directors conduct provisidi??The companies Act 2008 has codified and modifieabat

all the traditional director's common law dutieselpartial codification of the director’s
duties is one of the important changes broughtbynew company law regime. Codification
of the director’s duties makes the law easily asibds. Studies undertaken by different
organizations have shown that many directors d&noiv what their duties are. This makes
it essential for the duties to be codified and emages good corporate governafice.
Codification also affords South Africa an opportyrid conform to international best
practices'?*

The duties of directors are contained in sectionfitie 2008 Companies At This section
deals specifically with the duty to act in goodtieand for a proper purpose, the duty to act in
the best interest of the company, and the dutyadd,cskill and diligence. Even though the
Act has largely retained common law principle,asfalso brought important changes that
worth mentioning in relation to the fiduciary digiél he duties of a director are no longer
limited to the company that the director serves,now extend to wholly-owned subsidiaries
of that company. The partial codification of theids of directors will assist companies, in
particular their directors, to be more compli&§tThe fact that the codification is partial
means that not all common law principles have beeorporated into the Act. Hence, the
common law shall continue to apply in this are#aaf. This was explained by the DTI report
that the motive behind enactment of the Act wastmoinreasonably jettison the body of
jurisprudence built up over more than a cenfidfBection 77 also codified common law
remedies as its states that where a director le@ched his fiduciary duty to act in good faith
and for a proper purpose, or the duty to act inbie interest of the company, he shall be
held liable in accordance with the principles ofntoon law relating to a breach of duties, for

any loss, damages or costs sustained by the comiffany

422 Act 71 of 2008; s76).

423 Kanamugire (see note 271; 87).

424 Davis (see note 291; 116).

425 Act 71 of 2008; s76.

426 JL van Tonder ‘An analysis of the directors’ duty to act in the best interests of the company, through the
lens of the business judgement rule’ (2015) 36 Obiter 704.

427 South African Company Law for the 215t Century — Guidelines for Corporate Law Reform (GG 26493, 4004), 7.
428 Act 71 of 2008; s77.
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CHAPTER FOUR: CONCLUDING REMARKS
4.1 Introduction

The fiduciary duties of directors are of fundaméntgortance to any developed corporate
law system. This is largely due to the fact thah agparate legal entity or juristic person
which exists apart from its management and shadeh®la company must necessarily act
through individualé?® The functions and responsibilities of corporatectors, who are
entrusted with its management, arise by virtuénisf mature of a comparfy® Company
management can only be effective if those who maiaag allowed a certain measure of
freedom and discretion in the exercise of theicfiom*3! Contrarily, effective control of

management is vital in the interests of the compa®jf and its various stakeholdé?s.

Company directors are subject to various dutiegirfdnerous common law fiduciary
responsibilities exist in addition to the variotatstory duties contained in the Companies
Act. A company directorship is generally regardsaae of the most complex fiduciary
offices?3 The fiduciary relationship arises from the purpfmseavhich the director’s office
and powers are entrusted to her, namely the besfdfie company* Therefore it is
significant that directors know and understandrtaties in order that they do not breach

their duties negligently or abuse their discretigraowers*®

It must be submitted that there is an extensieeditire on the fiduciary duties of directors
but the duties of a company director represenbgstithat is not merely academic in nature,
but one that is of vital importance in our everraiag commercial world. More and more
people are appointed as company directors everaddyften they do not know or
understand the implications of what they have afjteeThis problem is further exacerbated
by partial codification of the directors’ dutiesdagise the fiduciary are now derived from

both the common law and the statute.

429 HS Cilliers et al (see note 4; 3).

430 MS Blackman (see note 45 para 161).

431 M Havenga ‘Directors’ Fiduciary duties under our future Company-Law regime’ (1997) 9 Merc LJ 310.
432 Havenga (see note 430; 310).

433 JC Shepherd The Law of Fiduciaries (1981) 347-348.

434 Geach (see note 94; 8).

435 Geach (see note 94; 8).
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The duties of directors have been a contentiougisscompany law jurisprudence. These
duties play a role in ensuring the promotion ofpcwate governance principlé¥.The
common-law fiduciary duties of directors requirerthto exercise their powers bona fide and
for the benefit of the compariy’ In addition, they have the duty to display reabbmaare

and skill in carrying out their functions: they sk act in the best interests of the company,
avoid conflicts, not take corporate opportunitiesecret profits, not fetter their votes, and

use their powers for the purpose conferred andanat collateral purpos®?

The Companies Act contains provisions dealing ditactors’ general duties that are
comparable to the common-law duties of directdre:@ompanies Acts provisions pertaining
to the duties of directors are a semi- or quasifmadion of their common law duties. Katz is
of the view that this codification does not in igahlter the common-law position, it is

merely descriptive of the common law.

At common law it is clear that directors owe fidaryi duties to the company of which he is a
director. In the parent-subsidiary context the camraw principle is that the subsidiary
company owes no duty to the holding compéiiyand the holding company owes no duty to

the subsidiary except in specific circumstancesre/eentrol is exercised.

4.2 Findings of the study

Chapter one (1) of this study explored the debmitof a director in regards to both the
common law and the Act, and also considered thenmgaf the fiduciary in the context of
the company law. It was discovered that the dedinibf the term ‘director’ is broad enough
to accommodate other persons to be associatedheifhosition of a directd*® For instance,
the words ‘occupying the position of a directortire definition of a director makes it clear
that a de facto director constitutes a directotlierpurposes of the A¢t! There is no

distinction drawn between executive, non-execudive independent directors however an

436 Mongalo (see note 332; 158).

437 Dharmaratne (see note 71; 1).

438 N Bouwman ‘An Appraisal of the modification of the director’s duty of care and skill’ 2009 (21) SA Merc LJ
510.

439 Botha supra at 242.

440 Cassim (see note 3; 409).

441 Cassim (see note 3; 409).
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important distinction is made between these typelrectors in practicé*? It was revealed
that a director of a company owes a fiduciary datthe company from the day he accepts
the position of a directdf A director of a company owes a fiduciary dutytie tompany
and only the company alone and does not owe aifiduduty to the shareholders even if
appointed by therff* Furthermore, directors do not owe a fiduciary dotthe company’s
creditors except where the company is insolvemtearly insolvent*® Thus, a director of a
company has a duty of trust relationship with tbmpany, and he or she should not breach

his contractual duty held in trust.

Chapter two discussed all the common law fiducthrtres of director of a company. These
are the duty to act in good faith and in the betgrests of the company, duty to act for a
proper purpose, duty to exercise an independemérssjudgment and the duty to avoid
conflict of interest. The duty to act in good faéthd in the best interests of the company is
described as the duty of absolute loyalty or hdfi&ahd utmost good faith to the
company**’ This is a subjective duty as the courts will mdeifere with a director’s
decision, where the director honestly believed thatdecision he or she took was for the
benefit of the company as a whéf&lt was discovered that the court will only setasa
decision taken by the board if it is clear that¢his presence of mala fides, by virtue of the
fact that the directors did not act in good faitidl & the best interests of the company when
making a decisioff’® It is apparent that the fiduciary duty that a diog of a company must
exercise the powers and perform the function eaaor in good faith and best interests of the
company. The director owes the duty to the compe¥f not to individual shareholders or
other stakeholder8°

Furthermore, when analyzing the duty to act forghaper purpose, it was revealed that it is
an abuse of power for directors to exercise thaweys for a purpose other than the purpose
for which the power was conferred on them. The daitgct for proper purposes is important

because it is a flexible and useful tool which daslbhe court to review the directors’

442 Cassim (see note 3; 409).

43 Howard v Herrigel supra at 678.

444 Blackman (see note 45; 8-51).

445 pretorius (see note 104; 278).

446 Black’s Law Dictionary (see note 1148, 713).

47 Loose (see note 103; 246).

448 Re Smith and Fawcett Ltd supra note 99 para 304-306.
449 Re Smith and Fawcett Ltd supra note 99 para 307.

450 pretorius (see note 104; 8-51).
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decision®®! At common law proper purpose is defined as meathiagthe powers given to
directors must be exercised for the purpose focwihiey were granted. Many of the cases
which dealt with this duty under common law coneerthe power of directors to issue new
shares of the company. Such power must not befasaah ulterior motive such as
entrenching control of the company or thwartingddide takeover offers. The courts are not
entrusted with this decision. On the other hanid, the sphere of the courts to determine
what actions are not in the beneficiaries’ interastl an action will not be in the
beneficiaries’ interest if it constitutes a breaétany of the specific duti€8? Directors are
not entitled to use their powers of issuing shamnesely for the purpose of maintaining their
control or control of themselves and their friender the affairs of the company, or merely
for the purpose of defeating the wishes of thetigamajority of shareholder§?
Furthermore, directors are entitled to considerdémitation, experience and policies of
anyone seeking to take over the company. It theyddeon reasonable grounds, that a
takeover will cause substantial damage to the cogipanterests they are entitled to use

their powers to protect the compafs.

It was also revealed that directors must as a génde not fetter their discretion. This
means they should not enter into an agreementantitivd part as how they exercise their
discretion. Directors have the job of managingdbepany and they are given certain
powers to enable them to do that. But they musaembrding to the company’s constitution
and use those powers in the interests of the compa to further their narrow interests. For
example, their power to issue new shares must éx fas the purpose of raising capital for
the business. Issuing shares to your croniesgustep voting control in friendly hands is an

abuse of power and a breach of duty.

A director must not use the position of directarany information obtained as a director, to
gain personal advantage or for personal gain, deargtage for any other person, other that

the company itseff®®

41 Lee (see note 184; 79-97).

452 p Finn Fiduciary Obligations (1977) 16.
453 piercy v Mills & Co Ltd [1920] 1 Ch. 77.
4% Hogg v Cramphorn supra; 317.

455 Kanamugire (see note 324; 80).
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In Cyberscene Ltd and Others v i-Kiosk Internet arfdrmation (Pty) Ltd°®, the court held

that clearly a director acts in breach of his fidog duty to the company where he sabotages
the company’s contractual opportunities for his @@wantage, or where he uses confidential
information to advance the interests of a rivala@n or his own business to the prejudice of

those of his company.

Furthermore, directors are not allowed to take c@fe opportunities. A man who stands in a
position of trust towards another, cannot, in nrategfected by that position advance his or
her own interests (e.g. by making a profit) at ththier’s expens®’ We discovered that a
director cannot acquire a property that constitatesrporate opportunity and re-sell it to the
company at a profit. The law does not give effedtis or her intention; it treats the

acquisition as one made in the interests of thepemy*>®

Chapter 3 discusses the statutory fiduciary dutfierectors of the company. We have
shown that the directors’ fiduciary duties are iadlst codified in the standards of directors’
conduct provisiort®® However, it is not the intention of the Act to kepe the common-law
duties of directors, to the extent that they areimaonflict with the standards of directors’
conduct provisiort®We have shown that partial codification of the diog's duties

improves the clarity, simplicity and legal certginand thus makes the law more accessible to
directors and other people affected by the actodrbrectors. What is further evident from

the Act is that it extends liability for breachfafuciary duties and the duty of care and skill
to not only directors, but also to prescribed @&fficand to committees of the board members,
irrespective of the fact that they are not appairate directors. Prescribed officer can be
defined as any person who exercises general exeaudntrol over the management or
business of a company, or who regularly participédematerial degree in the exercise of
general executive control. In the light of the afoentioned a shadow director will most

probably also be included in the definition of aguribed officer.

Section 73(3) expressly states that a directorjvanéing on behalf of the company, should
perform all of his or her functions and powers @od faith, for a proper purpose, in the best
interests of the company, and with the requisiggrele of care, skill and diligence that may

456 2000 (3) SA 806 (C).

457 Robinson v Randfontein Estates Gold Mining Co Ltd; para 179.

458 Robinson v Randfontein Estates Gold Mining Co Ltd; para 180.

459 Act 71 of the Companies Act supra note 1; s 76 read with s 77(2).

480 Delport ...et al Henochsberg on the Companies Act 71 of 2008 (see note 130; 288).
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reasonably be expected of a person holding suatepffith the same level of knowledge
and skill as that director. Furthermore, sectior{Z)@laces a positive obligation on a director
to avoid any conflict of interests with the compafySection 72 (2) (a) may be viewed as a
restatement of the common law no profit rule. Ora@emal difference is the extension of the
fiduciary duty to subsidiaries of the holding compaDirectors’ fiduciary duties did not
extend to subsidiary companies under common laetid@®e77 of the Act makes provision

for the liability of a director in the event thag/she breaches one or more of his statutory
duties owed towards the compdf{.

4.3 Contributions of the study

This study sought to assist in the interpretatibfiduciary duties since the partial
codification in order to apprehend the 2008 Act antline the current position in relation
between the 2008 Act and the common law. Most itamby, the common law principles
are reserved to function in tandem with the pastiatutory codificatiort®® This allows
directors to reach for answers in the treasuretsleéthe common law if the statutes cannot
provide them with guidance or an answer in a sebaiplicated factual circumstances that
requires a decision based on the application optieiples of fiduciary duties. In addition,

the tried and tested common law principles will betabandoned forever.

461 Act 71 of the Companies Act supra note 1; 576 (2).
462 Act 71 of the Companies Act supra note 1; s77.
463 Bouwman (see note 434; 534).
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