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CHAPTER ONE

INTRODUCTION
1.1 BACKGROUND AND OUTLINE OF THE RESEARCH PROBLEM

One of the purposes of the Labour Relations #cto promote the effective resolution of
disputes’ The LRA gives the Commission for Conciliation, Ntbn and Arbitratiof the

power to resolve disputes through arbitrafigin arbitration award issued by the commissioner
is final and binding. Although arbitration awards are binding, the LRifords parties who

allege a defect in any arbitration proceedings utite auspices of the commission the right to
apply to the Labour Court for an order setting asfte arbitration awartiThe parties to a
dispute have a right to review arbitration awardghe grounds listed in section 145 of the LRA.
The Constitutional Court iBidumo v Rustenburg platinum Ltd & otHemswever held that the
requirement of reasonableness must be suffusedhatstatutory review grounds, thereby

adding a further ground of review to the statutgmyunds of review [th&idumo’test].

Reviews include arbitration awards issued by ttrgdiaing councilsin terms of section 51(3)

of the LRA, if a dispute is referred to an accredibargaining council in terms of the LRA, the
council must attempt to resolve the dispute throcmfrciliation and if the dispute remains
unresolved the council must arbitrate the disputiee LRA requires arbitration. In terms of
section 51(8) all provisions in the LRA relatingth® conduct of arbitrations, including sections
142A, 143, 144, 148nd 146 apply to any arbitration conducted undeatinspices of a
bargaining council. Thus where disputes are rediiwe conciliation and arbitration in terms of
the LRA to accredited bargaining councils, the barigg council arbitrators have the same

functions, powers, duties and review evaluation @@MA commissioners have when

! 66 of 1995. Hereafter referred to as the LRA.
% Section 1(d)(iv).
® Hereafter referred to as the CCMA
* Section 136.
> Section 143(1) of Labour relations Act 66 of 1995.
6 .
Section 145.

7(2007) 28 1LJ 2405 (CC).



conciliating and arbitrating disputes. Thus alkdissions on reviews relate to arbitrations

conducted by bargaining councils under the LRA.

There has been a debate both in the Labour Cauwt€anstitutional Court regarding the
interpretation and scope for review provided bytisecl45 of the LRA and further whether the
constitutional right to fair and reasonable adntratsve decisions has added a ground for review
to section 145. This has generated numerous confiudgments and essentially an imprecise
jurisprudence on the matter. This in turn hasygars, generated a lot of debate in academic
articles and journals. The debate in essence khabsesl around whether section 145 provides
for both a result-based and process-related rearewvhether the review ground of
reasonableness introduced by the Constitutionatt@o&idumarestricted the review to a result-
based approach, namely that if the outcome candiii¢d on the record, it does not matter how
the commissioner arrived at his or her decisiorati$ theSidumatest has done away with the
process-related review. The Labour Appeal Cbdetision oHerholdt v Nedbank Ldvas
considered, by most of the prolific commentatorghos matter, to have put an end to this
debate. However the LAC's findings were recentlyaside by the Supreme Court of Apg&al

in Herholdt v Nedbank Ltd (COSATU AS AMICUS CURIABYter visiting the debate
surrounding the proper test for reviews of sucliteation proceedings raised in the LAC
judgment, the SCA found that the LAC and the casksd upon by the LAC had unduly relaxed
the grounds for challenging arbitrations condudtetgrms of the LRA and then re-affirmed the

correct test for such reviews.

1.2. RESEARCH QUESTIONS

The primary objective of this dissertation is t@lyse the review of arbitration proceedings
conducted under the LRA.

The following questions are addressed:

® Hereafter referred to as the LAC.
° (2012) 33 1LJ 1789 (LAC).

1% Hereafter referred to as the SCA.
12013 (6) SA 224 (SCA).



o~ 0 DbdPRE

What is the difference between a review and anappe

What are the grounds for review in terms of sectidb of the LRA? How do they operate?
How have the courts formulated and developed ttefde review?

What is the role of reasonableness in the revie@@KA arbitration proceedings?
Whether the SCA iierholdthas finally settled the debate surrounding the g@rogst for

reviews of arbitration proceedings conducted uridelRA.

1.3. AIMS OF THE RESEARCH

One of the purposes of this research is to shotfdhanany years the Labour Courts failed to
settle on clear and consistent jurisprudence régatte test for review permitted by section 145
of the LRA and the interpretation and applicatibthe so-calledSidumotest for review. A
further aim of this paper is to determine whetler $CA inHerholdthas finally settled these

debates.

1.4. RESEARCH METHODOLOGY

The methodology that this research employed istdpgiesearch. Primary and secondary
sources of law such as journai articles, case tlextbooks, and legislation were used to analyse

as comprehensively as possibie the review of atimtn proceedings conducted under the LRA.



CHAPTER TWO

REVIEWS AND APPEALS DISTINGUISHED
2.1 INTRODUCTION

The question that often arises is whether a paighing to have the judgment of a lower court
set aside should proceed by way of appeal or reviéa grounds of complaint will determine
which procedure a party should follow. When conohgcin appeal, the court is obliged to
consider the merits of the matter before it ané@iheine whether the decision of the lower court
was correct? When hearing a review the court may not entetteénmerits of the decision, but

is instead required to determine whether the maimmn&hich the arbitrator conducted the
proceedings was appropridteSince the statutory grounds of review have becsuffesed by

the constitutional standard of reasonablenesyuiladvseem that the distinction between appeals
and reviews have become blurred because they nesvtha@xamine both the manner in which
the decision was reached and the merits of theem@te decision itself must be reasonable).

However, the Labour Courts have also stresseditpertance of maintaining the distinction.

2.2 GENERAL DISTINCTION

At the most general level the distinction betwesview and appeal may be explained as
follows: An appeal court considers the materiat thas before the court of first instance to reach
its own conclusion on that evidence and materiagvaéew focuses on the decision making
process (how the relevant decisions were arrived\&de and Forsythdescribed the
difference as follows:

“The system of judicial review is radically diffarefrom the system of appeals when

hearing an appeal the court is concerned with thtsnof the decision under appeal.

When subjecting some administrative act or ordgudaial review, the court is concerned

with its legality. On an appeal the question ightior wrong'? On review the question is
‘lawful or unlawful’?"*®

2 Fergus ‘The Distinction Between Appeals and Reviews- Defining the Limits of the Labour Courts Power of
Review’ (2010) 31 /LJ 1556 at 1557.
13 .
Ibid.
W Wade & C Forsyth Adminstrative Law 7 ed (1994).
At 38.



In Johannesburg Consolidated Investment Co v Johanngdmwn Councifthe court stated

the following:

“The procedure for review differs in several regpdmom the procedure by way of appeal,
for example, an appellant comes into court upoecand of the case in the court below,
and by that record he is bound; he cannot takergdga of any circumstances which does
not appear upon or cannot be deducted from thede@m the other hand, the litigant who
seeks to have a case reviewed depends upon irrigigslavhich need not necessarily
appear upon the face of the record. If they dosnappear, he is at liberty by affidavit to
bring the facts upon which he relies to the notitthe Supreme Court. He is not bound by
the record in the way in which an appellant's.”

The court went on to describe a review as “the ggedy which the proceedings of inferior

courts of justice, both civil and criminal are bgbi before this court in respect of grave

irregularities or illegalities occurring during teeurse of such proceeding$.”

The court identified three types of review, namely:

“Firstly, review by summons being review of procieg of inferior courts (civil or

criminal) in respect of grave irreguiarities oeghlities occurring during the course of such
proceedings; secondly, review by motion being nevoé the performance of statutory
duties imposed on a public body; and thirdly a wiglewer specially given under particular
statutes enabling the review court to exercisgtiveers of a court of appeal or review or
even of a court of first instancé?”

In R v Bates & Reid{the court said the following about the distinctlmtween appeal and

review:

“The difference between an appeal and a revielWdsdn appeal is based upon the matter
contained in the record, while in review the apgaimay travel beyond the record in order
to rely on certain grounds, such as gross irregyland the admission of incompetent

%1903 TS 111.
Y At 114-115.

¥ At 114.

¥ At111-112.
221902 TS 119



evidence if the appellant desires to appeal, bnbdisatisfied with the record as it stands he
may proceed to apply for leave to amendt.”

In Tikly & others v Johannesburg NO & oth&rthe court held as follows:

“The word ‘appeal’ can have different connotatidmsso far as is relevant to these
proceedings it may mean: i) an appeal in the widess, that is, a complete re-hearing of,
and fresh determination on the merits of the matitr or without additional evidence or
information; ii) an appeal in the ordinary striense, that is, a re-hearing on the merits but
limited to the evidence or information on which thexision under appeal was given, and
in which the only determination is whether the dim was right or wrong; iii) a review,
that is, a limited re-hearing with or without adalital evidence or information to
determine, not whether the decision under appeslomaect or not, but whether the
arbitrators had exercised their powers and dismétbnestly and properly™

2.3 DISTINCTION IN TERMS OF THE LRA

Where a party alleges a defect in any arbitratimegedings under the auspices of the

commission they may apply to the Labour Court fooeder setting aside the arbitration

award?* The legislature has determined that there shailob@ppeal from the decision of an

arbitrator.

In Coetzee v Lebea NO & oth&tshe court held as follows:

“The fact that a reviewing court may have come thfferent result if the matter had been
brought on appeal can never be on its own, a bas#ttacking the process of reasoning. If
it did then the distinction between appeal andewwivould be obliterated. And whatever
effect Constitutional entrenchment of the righatbministrative justice may have on our
common law, it does not mandate a distinction betwtbese two remedies. What then
distinguishes the two remedies when it comes tdyappthem to the reasoning process
employed by a tribunal? The seeds of the distindt®in the phrase so commonly used to
describe a process failure in the reasoning phiaaeribbunal’s proceedings - ‘the failure to
apply one’s mind’. That test is different from ttwee that applies to an appeal — namely,
whether another court could come to a differentcasion. Accordingly, once a reviewing
court is satisfied that the tribunal has appliediiind, it will not interfere with the result
even if it would have come to a different conclusidbhe best demonstration of applying

1 At 200.

21963 (2) SA 588 (T).

> At 590F-G.

** Section 145(1) of the LRA.
%% (1999) 20 ILJ 129 (LC).



one’s mind is whether the outcome can be sustdigede facts found and the law applied.
The emphasis is on the range of reasonable outcoates the correct oné®

2.3.1 Review
a) Procedure

Applications for review must be filed within six eles of the date that the award was served on
the applicant’ If the ground of review is some form of corruptiomust be filed within six
weeks of the date on which the applicant learndt*8fThe Labour Court may on good cause
shown condone the late filing of a review applioafi’ In terms of ruie 7A of the Labour Court
Rules review applications must be brought on nagfomotion, supported by affidavit, and the
person or body responsible for the decision uneldew must be called upon to supply the
record of the proceedings.

b) Nature

In Lekota v First National Bank of SA Btthe court stated the law in regard to the review of

arbitration awards as follows:

“It is not the function of the reviewing court whesviewing an arbitration award in terms
of section 145 of the Act to decide whether the missioner acted correctly or (from the
applicant’s point of view) whether the decisiontbg commissioner was wrong. The
defects that have to be shown in terms of sect®@{2) of the Act (discussed above) is that
either the commissioner (1) committed misconducetlation to the duties of the
commissioner as an arbitrator (this clearly woelguire amala fideact on the part of the
commissioner); (2) committed a gross irregulanityhie conduct of the arbitration
proceedings (this clearly has to do with the comndfithe arbitration proceedings in terms
of which a gross irregularity occurs); and (3) ttiet commissioner exceeded his or her
powers.3!

*® At 133C-F.

7 Section 145(1)(a) of the Labour Relations Act 66 of 1995.
8 Section 145(1)(b) of the Labour Relations Act 66 of 1995.
? Section 145(1A) of the Labour Relations Act 66 of 1995.
%% (1998) 10 BLLR 1021 (LC).

At para 16.



In addition, as indicated earlier on, the Congbtul Court inSidumoheld that the requirement
of reasonableness must be suffused into the stattegiew grounds, thereby adding a further

ground of review to the statutory grounds of review

c) Legal effect

If a reviewing court finds an award reviewable, toeirt must send the matter back to the
CCMA to be heard by the same commissioner or amifft commissioner. However there are
circumstances where a reviewing court may substitatown decision for that of an inferior

court or tribunal. Ellis and Dendfdescribe these as follows:

“This (the notion that a court may set aside asienibut not repiace it with its own) is not
a hard and fast rule, and in certain instancesahe may exercise administrative
functions by imposing its own decision. It is essdly a question of fairness to both sides.
This, where the court’s finding that an act or disi is invalid will result in the tribunal
choosing the other alternative if it is referredkahe court will do so, as referral back will
serve no purpose. Again, where all aspects of gemtadve been fully canvassed and
referring the matter back will prejudice the pastighe court will refrain from doing so. A
court will also refrain from referring a matter kaghere the official or tribunal has been
shown to have acted mala fides or with frauduientmproper motives®

2.3.2 Appeal
a) Procedure

Application for leave to appeal against any finmlgment or final order of the Labour Court
must be filed with the Labour Coufftin terms of rule 5 of the Labour Appeal Court Rude
notice of appeal must be filed and served withirddgs after leave to appeal has been granted,
or condonation must be sought, and the order grguf¢iave to appeal must accompany the

notice.

2 Ellis & M Dendy ‘Civil Procedure: High Court’ in W.A. Joubert (ed) The Law of South Africa Vol 3 Part 1 2 ed
(2007).

3 At para 403.

** Section 166(1) of the Labour Relations Act 66 of 1995.



b) Nature

Appeals are concerned with the correctness ofdtrasd not the procedure with which the
result was reached. Doates Brothers Ltd v Shanker & oth&rthe court set out the test for

when the exercise of a discretion by a court mayntsefered with on appeal as follows:

“An appellant must show, in an appeal from a deci$n a lower court, that the cowrt
quo‘acted capriciously, or acted upon a wrong prirgigr in a biased manner, or for
insubstantial reasons, or committed a misdireatioan irregularity, or exercised its
discretion improperly or unfairly®®

c) Legal effect

The appellate court may uphold, or dismiss, orrriffe matter back for rehearing.

2.4 DISTINCTION BETWEEN APPEAL AND REVIEW BLURRED?

The courts have repeatedly warned that testingethgoning process of the arbitrator does not
mean a complete blurring of the distinction betwemnew and appeal. The courtMosima v
SA Police Service & otheYsheld as follows:

“The test to apply in considering whether the gdsiaf review set out by an applicant
warrant interfering with the commissioner’s arltitva award, is that of a reasonable
decision maker as confirmed by the Constitutionrali€in Sidumo & another v

Rustenburg Platinum Mines i.td & othefhe test to apply is whether the decision reached
by the commissioner is ohe which a reasonable idacisaker could not reach. In applying
this test the court has been cautioned to guandsigalurring the line between a review
and an appeal. The test for appeal is that of ohééng the correctness of the decision
maker whereas in a review the test is that of déténg the reasonableness of the decision
or whether the arbitration award suffers from ahthe defects set out in s 145 of the

LRA. Thus the difference between an appeal andiawelies in the distinction between

the concepts of reasonableness and correctffess.”

%> (2003) 24 ILJ 2284 (LAC).
*® At 5.

*(2012) 33 ILJ 1225 (LC).
*® At para 17.



The Court inShoprite Checkers (Pty) Ltd v CCMA & oth&riseld as follows:

“There may well be a fine line between a review andappeal, particularly whereas
here— the standard of review almost inevitably involeesonsideration of the merits.
However, whilst at times it may be difficult to drahe line, the distinction must not be
blurred. The drafters of the LRA were clearly alteethe distinction. They accordingly
sought to introduce a cheap, accessible, quickrdodmal alternative dispute resolution
process. In doing so, appeals were specificalljuebed.”°

It went on to cite the Explanatory Memorandtims follows:

“In order for this alternative process to be créeldind legitimate and to achieve the
purposes of the legislation, it must be cheap,ssibke, quick and informal. These are the
characteristics of arbitration, whose benefits mairt adjudication have been shown in a
number of international studies. The absence afpmeal from the arbitrator’s award
speeds up the process and frees it from the |legafiat accompanies appeal proceedings.
It is tempting to provide for appeals because disaliis a very serious matter, particularly
given the lack of prospects of alternative employhie the present economic climate.
However, this temptation must be resisted as appeat! to records, lengthy proceedings,
lawyers, legalism, inordinate delays and high casppeals have a negative impact on
reinstatement as a remedy, they undermine the bagiose of the legislation and they
make the system too expensive for individuals andilsbusiness. Without reinstatement
as a primary remedy, the draft Bill's prohibitiohstrikes in support of dismissal disputes
loses its legitimacy.

Prior to the establishment of the present LAC,aswargued that an appeal structure would

provide the consistency required to develop coheageidelines on what constitutes
acceptable industrial relations practice. Thistatsbeen the case. The LAC’s judgments
lack consistency and have had little impact in eénguconsistency in judgments of the
industrial court. The draft Bill now regulates uinfdismissal in express and detailed terms
and provides a Code of Good Practice to be takeraiccount by adjudicators. This will

go a long way towards generating a consistentgruence concerning unfair dismissal
despite the absence of appeals.”

The distinction between appeals and reviews has teticized for not portraying what the

courts really do on review. It has been conterttedl judges are often influenced by the merits of

a matter when deciding whether or not to review setdaside arbitration awartfs.

“The distinction between review and appeal has lmeceven more blurred since the
enactment of the 1993 Constitution and of PAJA. &olong as the distinction remains the

*%(2009) 7 BLLR 619 (SCA).
Oat para 28.
1 (1995) 16 ILJ 278 at 318.

*H Cheadle, D Davis & N Hayson ‘South African Constitutional Law: The Bill of Rights’ in | Curie & J De Waal

(contributing eds) (2003) 27.

10



sole or most important factor in determining thepseof inference by a court with
administrative decisions; a judge wishing to ireegfwith a decision s/he does not agree
with, could use this artificial distinction as affit, hiding his or her true reasons for
interference. Whether a standard of correctnessnoore deferential standard is
appropriate is one that can only be determined reittrence to the context of the specific
case, not with reference to the distinction betwaspeal and review'*

In Carephone (Pty) Ltd v Marcus No & oth&tthe court held that suffusing the review grounds
by the then constitutional standard of justifiglgilvas not an attempt to blur the distinction
between review and appeal. It held as follows:

“But it would be wrong to read into this sectionatempt to aboiish the distinction
between review and appeal. According toNsv Short Oxford English Dictionary
‘justifiable’ means ‘able to be legally or morajlystified, able to he shown to be just,
reasonable, or correct; defensible.’ It does naamipust’, ‘justified’ or ‘correct’. On its
plain meaning the use of the word ‘justifiable’ do®t ask for the obliteration of the
difference between review and appeal. Neither tloe4 RA itself: it makes a very clear
distinction between reviews and appeéfs.”

“When the Constitution requires administrative actio be justifiable in relation to the
reasons given for it, it thus seeks to give expoas® the fundamental values of
accountability, responsiveness and openness. # matepurport to give courts the power to
perform the administrative function themselves,alihivould be the effect if justifiability

in the review process is equated to justness oecoress

Hoextef” acknowledges, within the context of administratase, that the distinction between

appeals and reviews is threatened by the exammatithe merits but submits that:

“Itis, in fact, quite impossible to judge whetlaedecision is within the limits of reason or
‘defensible’ without looking closely at matters buas the information before the
administrator the weight given to various factang ghe purpose sought to be achieved by
the decision. Only cases decided on the narrowestrst technical of grounds will not
entail such scrutiny®®

* ) R de Ville Judicial Review of Administrative Action in South Africa 2 ed (2005) 30.
*(1998) 11 BLLR 1093 (LAC).

* At para 32.

® At para 35.

* C Hoexter Adminstrative law 2 ed (2007).

* At 317.

11



The courts have also accepted that a scrutinyeofrtérits when deciding whether or not to
exercise their power to review is unavoidable. Mus justified by the court iGarephoneas
follows:
“In determining whether administrative action istjfiable in terms of the reasons given for
it, value judgments will have to be made which yalimost inevitably, involve the
consideration of the ‘merits’ of the matter in sowey or another. As long as the judge
determining this issue is aware that he or shergitite merits not in order to substitute his

or her own opinion on the correctness thereoftddietermine whether the outcome is
rationally justifiable, the process will be in ordé®

Since the decision of the LAC arephoneand the Constitutional Court’s subsequent decision
in Sidumathe Labour Courts have emphasized the importanogaaftaining the distinction
between appeals and reviews, when undertakingwegsieceedings in accordance with section
145 of the LRA> In Sidumoathe court noted that the distinction between alspsad reviews

may be easily blurred and that it is importanttfeg courts to maintain this distinction when

undertaking review proceedings in accordance véttisn 145 of the LRA®

The LAC’s judgment irHerholdtcontains arbiter dictumin which the court questions the
utility of reviews. The LAC quoting from the Explatory Memorandum held that reviews, just
like appeals, lead to records, lengthy proceedilags/ers, legalism, inordinate delays and high

costs>? The court held as follows in this regard:

“Besides, | imagine, few decisions that are wrorgylikely to be upheld as reasonable.
Leaving aside the morai hazard of a message to @ssioners that there is no need for
them to get their decisions right, it being enoifghey act reasonably, commissioners who
get it wrong on the facts will usually commit thencomitant irregularity of not taking full

or proper account of material evidence, and wheeg err on the law, they will fall short

in not having properly applied their minds to testies and thereby have denied the parties
a fair trial. The inexorable truth is that wrongd®ons are rarely reasonable. If that is true,
the hypothetical reward from limiting interventibma reasonableness or rationality review
is dubious.™

* At para 36.

PE Fergus Supra at 1556.
>t At paras 109 and 244.
2 At para 53.

> At para 55.

12



The LAC proposed that the legislature intervene:

“I would therefore tentatively venture that the ¢éithas come for social partners and the
legislature to think again. Justice for all conesfmight be better served were the relief
against wards to take the form of an appeal rdtteer a review. The protection granted by
a narrower basis for intervention is, in all likedod, fanciful — a chimera”

2.5. CONCLUSION

In this chapter a discussion of the general disbndetween an appeal and a review was
undertaken. While appeals are limited to the redordeview proceedings new evidence may be
introduced. In an appeal the judgment of the loseent is suspended unless the court orders
otherwise whereas in a review the reviewing coadsdnot suspend the operation of the award
unless the court orders otherwise. The courts hakeowledged that the distinction between
appeals and reviews is difficult to maintain but@aiso emphasized the importance of
maintaining the distinction. The LAC and the Colusitonal Court emphasized that reviews will
involve the consideration of the ‘merits’ of thettea in some way or another. As long as the
judge determining this issue is aware that he erestiers the merits not in order to substitute his
or her own opinion on the correctness thereoftddetermine the reasonableness of the award

and whether a gross irregularity occurred in thedcmt of the proceedings.

> At para 56.

13



CHAPTER THREE

THE GROUNDS OF REVIEW IN TERMS OF SECTION 145 OF THE LRA
3.1. INTRODUCTION

The review of arbitration awards issued under trepices of the CCMA and bargaining
councils are governed by section 145 of the LRAe Thbour Court may set aside arbitration
awards issued under the auspices of the CCMA arghiméng councils if it is satisfied that there

was a defect in the arbitration proceedirgs terms of section 145, a defect means that:

a) the commissioner committed misconduct in relatmthe duties of the commissioner as
an arbitrator; or

b) the commissioner committed a gross irregularitth conduct of the arbitration
proceedings; or

c) the commissioner exceeded the commissioner’s powers

d) the award was improperly obtain&d.

The court inSidumoheld that the requirement of reasonableness musifhesed into the
statutory grounds of review. The cotetterated that section 145 must be interpreted in
compliance with the Constitutiof It ruled that section 145 must be read to enae t
administrative action by the CCMA is lawful, reasbte and procedurally faif. The court ruled
that the constitutional standard of reasonablemess be taken to have suffused the grounds set
out in section 145 if that provision is to be camgibnally compliant® According to this

decision awards will be reviewable if they do naeanthe constitutional standard of
reasonableness. The requirement of reasonablenelssling the debates surrounding this

requirement, is discussed in detail in chapter. five

>* Section 145(1) of the Labour Relations Act.

*® Section 145(1) and (b) of the Labour relations Act
7 At para 105.

% At para 105.

> At para 105.
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3.2. MISCONDUCT

Arbitrators are required to conduct themselves wittpriety when conducting arbitration
proceedings. Failure to do so may constitute midaon For there to be misconduct, it has been
held that there must be some unlawful or impropadact on the part of the decision maker.
Some personal turpitude is requifédvisconduct may include serious errors of law alf ae
errors of facf? The ordinary meaning of misconduct will not emlaracbona fide mistake of law
or fact®® The leading case dealing with the meaning of nmidoet isStocks Civil Engineering
(Pty) Ltd v Rip No & anothe¥ The court in this case held as follows:

“A court is entitled on review to determine whetlaararbitrator in fact functioned as
arbitrator in the way that he upon his appointniemqiedly undertook to do, namely by
acting honestly, duly considering all the evidehe#ore him and having due regard to the
applicable legal principles. If he does this, lra&ahes the wrong conclusion, so be it. But if
he does not and shirks his task, he does not imes an arbitrator and reneges on the
agreement under which he was appointed. His awdlrthan be tainted and reviewable. It
is equally explicit in the agreement under whichadsitrator is appointed that he is fully
cognisant with the extent of a limit to any disawetor powers he may have. If he is not
and such ignorance impacts upon his award, hedtgsimctioned properly and his award
will be reviewable. An error of law or fact may beidence of the above in given
circumstances, but may in others merely be pattefncorrect reasoning leading to an
incorrect result. In short, material maifunctionisgeviewable, a wrong result per se not
(unless it evidences malfunctioning). !f the matftioning is in relation to his duties, that
would be misconduct by the arbitrator as it woutdabbreach of the implied terms of his
appointment ®

It has been held that a mistake on a point of faveiation to the merits of the case will not
amount to misconduct. lAbdull & another v Cloete NO & othéfsthe court held a gross

mistake of law or fact is not misconduct but mayrrizbcative of misconduct.

“Gross mistake could be construed as evidence séonduct in the sense that it may have
been so manifest that it indicated misconduct erprt of the arbitrator. In order to

% Dickinson & Brown v Fisher’s Executors 1915 AD 166 at 176.
61 .
Ibid.
62 Sampson Associates (Pty) Ltd t/a Interbrand Sampson v Cities Shepherd & others (2010) 7 BLLR 746 (LC) at para
41.
% Reunert Industries (Pty) Ltd t/a Reutech Defence Industries v Naicker & others (1997) 12 BLLR 1632 (LC) at 1635.
*4(2002) 3 BLLR 189 (LAC).
% At para 52.
®¢(1998) 19 ILJ 799 (LC).
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amount to misconduct in this sense the mistake g been so gross that it resulted in
the aggrieved party not having its case fully aaidy determined.®’

The Labour Courts have held that a commissiondhb&iguilty of misconduct if he fails to
apply his mind to the issues before himAldulf® the court held as follows in this regard:
“As far as misconduct is concerned, it is at leagtiable that an arbitrator will make
himself guilty of misconduct in relation to his @ag as an arbitrator if he fails to apply his
mind responsibly and fairly to the issues befora.PAn arbitrator that acts in this fashion

is not conducting himself in accordance with thguieements of the LRA which enjoins

the arbitrator to give due consideration to theeéssbefore him, to apply his mind thereto
and to come to a reasoned conclusidn.”

A similar approach was adopted@arter v CCMA & other®, in which the court held as
follows:

“The commissioner clearly failed to apply her mprdperly to the material issue of the
possible alternative meanings of the contenticusi&/ander consideration. This prevented
her from making a balanced evaluation of the applis prospects of success. In the
circumstances, the commissioner’s failure was sioahthe applicant was denied a fair
hearing which constituted misconduct in the perfamoe of her duties as an arbitrat6r.”

Misconduct includes bias. The test for bias isekistence of a reasonable apprehen§idgh.

few examples where CCMA commiissioners conduct haes held to constitute misconduct
must suffice. ICounty Fair Foods (Pty) Ltd v Theron NO & oth€rwherea commissioner had
guestioned two of the employer’s witnesses in amaathat essentially amounted to cross
examination, the court held the commissioner’s cohtiad given rise to a reasonable
apprehension of bias. It has been held that a cesiomer who adopts an inconsistent procedure

during the proceedings commits reviewable misconifitccan be shown that such inconsistent

7 At para 14.
68
Supra.
“at para 12.
7°(2010) 31 ILJ 2876.
At para 38.
7 BTR Industries Supra.
7 (2001) 2 BLLR 134 (LC).
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procedure was prejudicial to one paftisconstruction of evidence has been held to st

misconduct on the part of the commissiofter.

3.3 GROSS IRREGULARITIES IN THE PROCEEDINGS

It is important to reiterate that the defect relgtio ‘a gross irregularity in the conduct of the
arbitration proceedings’ generated discordant jotgds and that this debate was examined in a
recent decision of the SCA hterholdt. Considering its importance for judicial and
jurisprudence certainty, the SCA judgment, andhifslications for the review ground relating to
‘a gross irregularity in the conduct of the arlditva proceedings’ has been discussed in detail in

a separate chapter, headed Herholdtdecision’.

“An irregularity in proceedings refers to the medraf the trial, such as, for example, some
highhanded or mistaken action which has prevetiteégigrieved party from having his case
fully and fairly determined® Unlike misconduct bona fide decisions may be dydssegular.’
But if the gross irregularity was committed malicsty it would probably constitute
misconduct® Not every irregularity will amount to a defect.drder to amount to a defect the
irregularity must be a gross one and therefore mashaterial? Ellerine Holdings Ltd v CCMA
& other’ provides an example. In this case it was heldjtitggment calls are a process of
decision making, and they do not constitute grosgjillaritiess” “When all of the evidence is
taken into account, when there is no irregularftg onaterial kind in that evidence was ignored,
or improperly rejected, or where there was notlleofaportunity for an examination of all

aspects of the case, then there is no gross imetyil®

* Mthembu v Mahomed Attorneys v CCMA (1998) 2 BLLR 150 (LC).
7> Sampson Supra at para 41.

’® Ellis v Morgan 1909 TS at 581.

7 Reunert Supra at 1636.

” Ibid.

”® Reunert Supra at 1636.

%9 (2008) 29 1LJ 2899.

# At 2906B - C.

5 At 2906 E —F.
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The phrase ‘a gross irregularity in the condudhefarbitration proceedings’ has been held to
refer to two types of irregularities. The first gm@cedural irregularities which relate to how the
arbitrator conducted the proceedings. The secamthent irregularities which relate to the
failure of proper reasoning by the commissioneldgota South Africa Motors (Pty) Ltd v
Radebe & othef§ the court referred to the caseGdldfields Investments Ltd & another v City

of Johannesburg and anotfiéwhich stated the following about gross irregulasit

“It seems to me that gross irregularities fall laliganto two classes, those that take place
openly, as part of the conduct of the trial — thght be called patent irregularities — and
those that take place inside the mind of the jadlicfficer, which are only ascertainable
from the reasons given by him and which might Heeddatent. Neither in the case of
latent nor in the case of patent irregularitiesdnsere be any intentional arbitrariness of
conduct or any conscious denial of justice. Theiallquestion is whether it prevented a
fair trial of the issue. If it did prevent a faital of the issues then it will amount to a gross
irregularity. In matters relating to the merits thagistrate may err by taking a wrong one
of several possible views or he may err by mistgkinmisunderstanding the point in
issue. In the latter case it may be said that Ireassense failing to address his mind to the
true point to be decided and therefore failingfford the parties a fair trial. But that is not
necessarily the case. Where the point relatestortiye merits of the case, it would be
straining the language to describe it as a groegufarity or a denial of a fair trial. One
would say that the magistrate has decided thefeaebut has gone wrong on the law.
But if the mistake leads to the court’s not meralgsing or misunderstanding a point of
law on the merits, but to its misconceiving the ehaature of the enquiry, or of its duties
in connection therewith, then it is in accordandththe ordinary use of the language to
say that the losing party has not had a fair trial.

3.3.1 Procedural irregularities

As stated earlier on, procedurai irregularitiesegalty relate to hovan arbitrator conducted the
proceedings (the procedures used). They are ‘patesgularities which appear from the record.
Procedural irregularities may be illustrated by snaramples from case law. Minister of

Safety & Security v De Vos & oth&tshe court held that the failure of the commissidngoin

a party with an interest in the matter amountea ¢poss irregularity in the conduct of the
arbitration proceedings. IBA Clothing Services Ltd v Steel Mining & Comméndiarkers

Union & other$® a dispute over the dismissal of an employee wasnef to the CCMA, a
CCMA commissioner ruled that the employee did nistwio testify and that there was no need
for her to do so because he had already testifidueo behalf. The court held that that the LRA

# (2000) 3 BLLR 243 (LAC) at para 41.
#1938 TPD 551 at 56.
85
(2008) 29 ILJ 688 (CC).
¥ (2000) 9 BLLR 1106 (LC).
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permits an employee to be represented at arbitratioceedings does not mean that a
representative can give evidence on her behadspect of matters on which the representative
is not competent to testify. The commissioner’sdrart was held to amount to a gross

irregularity in the conduct of the arbitration peeclings.

In Scholts v Maseko NO & oth&fsa commissioner had failed to inform an employe ke had

a discretion to allow her legal representatioremis of section 140 of the LRA. The court found
that there was a duty on the commissioner, in éssnto advise the parties of the provisions of
section 140(1) so that the factors mentioned thexg be properly addressed by the parties. This
was held to constitute an irregularity and the awaas reviewed and set aside University of
the North v Mthombefflit was contented that a commissioner had refusedutiversity the
opportunity to testify and to call witnesses in oy of its case. The court referred Rep
Stores v Adv Lak&where it was held that within the context of tHRA.conduct is reviewable

if it can be shown that it resulted in a failure jofstice. The court concluded that the
commissioner’s conduct had led to injustice andalward was reviewable. fopics (Pty) Ltd v
CCMA & others® a commissioner had attempted to force parties twitiate without the
employer’s consent. The court held that the comomngs’'s conduct amounted to a reviewable

irregularity.

In Leboho v CCMA & othe$it was contented that the arbitrator had basedétssion on
hearsay evidence. Secondly, that the arbitratorcbatmitted a gross irregularity when, the
hearing having been concluded with closing argurnar26 November 2003, he re-opened it
andmero mutwcalled further witnesses on the 26 January 2@@a$ also contended that this
also showed bias on the part of the arbitrator. dthet held that a presiding officer has no
power tomero motuo call withesses. He can only do so with the eahsf the litigants. The

court found that the arbitrator had committed asgrioregularity in re-opening the hearing and

¥ (2000) 21 ILJ 1854 (LC).

#)630/97 (1998) ZALC 33 (18 June).

8 Unreported J1011/99.

%% (1998) 10 BLLR 1071 (LC).

°! (JR689/2004) (2005) ZALC 65 (14 April).
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calling and re-calling witnesses without the conséithe parties. II€/K Alliance (Pty) Ltd t/a
Greenland v Mosala No & othéfs the commissioner allowed a material witness toaie in

the hearing and then barred her from testifyingabbse she had done so. The absence of the
witness’s testimony affected the outcome. The cstated that arbitrators must warn parties if
they intend to apply the rule and, in any eventhesses are not precluded from testifying
merely because they have heard earlier testimampgagally if they are called to testify on

aspects not dealt with earlier. The award was vesteand set aside.

In Mutual & federal Insurance Co Ltd v CCMA & oth&ra commissioner’s failure to afford

the parties an opportunity to present closing amuisiwas heid to constitute a reviewable
irregularity. InAfrox Ltd v Laka & other the commissioner’s refusal to admit minutes of
disciplinary and appeal hearings on the groundsthiey were not material was held to
constitute a reviewable irregularity. legal Aid Board v John NO & anoth&tthe failure by a
commissioner to allow a party to lead relevant emnime constituted a reviewable irregularity. In

B & D Mines (Pty) Ltd v Sebothe No & anotifahe arbitrator’s ruling that questions can only
be put to witnesses through their representativhearbitrator was held to have undermined the
rules of cross-examination and had therefore aneoltat a gross irregularity. A commissioner’s
conduct was held to constitute a gross irregulavitgre she placed the onus of establishing

fairness of dismissal on the employee rather tharemployer.

3.3.2 Latent irregularities

As indicated earlier on latent irregularities getlgrrefer to the reasoning process: errors in the
manner in which the decision-maker applied hiserrhind. In the recent decision of the SCA
of Herholdtthe court held a result will only be unreasonabiewere one that a reasonable
arbitrator could not reach on the material factetsehim or her. “Material errors of fact, as well

°2(2009) 1 BLLR 52 (LC).

%3(1997) 12 BLLR 1810 (LC).

%4(1999) 20 ILJ 1732 (LC).

%3(1998) 19 ILJ 851.

% (1998) 6 BLLR 573 (LC).

%7 Jafta v CCMA & others (2006) 27 1LJ 2368 (LC).
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as the weight and relevance to be attached tacphatifacts, were not by themselves sufficient
for an award to be set aside, but were only of@msequence if their effect were to render the
outcome unreasonabl&’A 'latent irregularity’ would thus be a ground feview only if the
arbitrator had undertaken the wrong enquiry or diadten it in the wrong mannét Latent
irregularities may be classified into three categprThese are errors of fact, errors of law, and

errors of logic.

The development of the notion of latent irreguiasi as assumed by the Labour Courts is

discussed below.

a) Errors of fact

Errors of fact, as illustrated by the case law belgiten arise from failure to apply and have
regard to relevant evidence; incorrect interpretetiof evidence; erroneous conclusions drawn

from evidence; being influenced by irrelevant evicks findings not supported by evidence.

In Sasol Mining (Pty) Ltd v Commissioner Ngqgeleni Beass*® the commissioner had failed to
assess the credibility and reliability of the wiees and failed to consider the probability and
improbability of each party’s version. The cougfarring to Anton Myburgh”, held that if the
applicant could show that had the commissioneroreed correctly he would have arrived at a
different conclusion the award would be reviewahle to irregularity® The court found that
the award may have differed if not for the failuresetting aside the award the court held as

follows:

“Regrettably, the commissioner’s logic (or, morewately, the lack of it) permeates many
of the awards that are the subject of review proicgs in this court. Some commissioners
appear wholly incapable of dealing with dispute$act — their awards comprise an often
detailed summary of the evidence, followed by amatgsis” that is little more than a
truncated regurgitation of that summary accompahied few gratuitous remarks on the

% At para 25.

2 At para 21.

1%9(2011) 4 BLLR 404 (LC).

A Myburgh ‘Determining and Reviewing Sanction after Sidumo’ (2010) 31 /LJ 1 at 16.
At para 11.
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evidence, followed by a conclusion that bears gickl or legal relationship to what
precedes it. What is missing from these awardsgtterd under review in these
proceedings is one of them) are the essential digmes of an assessment of the credibility
of the withesses, a consideration of the inherewtbghility or improbability of the version
that is proffered by the withesses, and an assegwhthe probabilities of the
irreconcilable versions before the commissiorét.”

Arbitration proceedings which have been vitiatecehyrs of fact include the following:

An award was set aside because the commissioten taiapply the cautionary rule to the
evidence of a single witness, or to draw adverence from the party’s failure to call material
witnesses?* A commissioner’s finding that the employee’s disésty arose from depression,
where there had been no evidence regarding theogegds psychological state before the
commissioner was held to constitute a reviewabégirlarity’°® The Labour Courts have set
aside awards where the commissioner reinstatedhatogee for a dismissal found to be only
procedurally unfaif’® where the commissioner based his finding solelyemord of disciplinary
hearing without admitting it as evident®where the commissioner found in favour of an
employee on the basis of a disputed fact in resgfeghich she did not testifi® where the
findings of the commissioner were not supportedheyevidence before her the award was held
to constitute a gross irregularity? and where the commissioner framed the issue asetating

to item 2(1)(b) of schedule 7 of the LRA when thsuie was clearly a dispute under item
2(1)(@)**° An award was also set aside where the commissioo@nclusions were not
justifiable in light of the evidence before Hét.

103 At para 7.

Blue Ribbon Bakeries v Naicker & others (2000) 12 BLLR 1411 (LC).

CSO Valuation (Pty) Ltd v CCMA & others (1998) 12 BLLR 1271 (LC).
Malelane Toyota v CCMA (1999) 6 BLLR 555 (LC).

DB Thermal (Pty) Ltd v CCMA & others (2000) 10 BLLR 1163 (LC).

SA Cleaning Services Supra.

Vita Foam SA (Pty) Ltd v CCMA & others (2000) 21 ILJ 244.

Sasko (Pty) Ltd v Buthelezi & others (1997) 18 ILJ 1399 (LC).

Universal Product Network (Pty) Ltd v CCMA & others (2004) 25 ILJ 1496 (LC).
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b) Errors of law

The courts have held that statutory arbitratorsoatiged to follow the judgments of the Labour
Court and LAC**? In Le Roux v CCMA & othet§ an arbitrator who had departed from the
terms of the judgment of the LAC was held to hamemitted a gross irregularity in the conduct
of the arbitration proceedings. Commissioners atiged to apply the LRA correctf{* In

Mzeku & others v Volkswagen SA (Pty) Ltd & oth@rshe court found a commissioner who had
reinstated employees whose dismissals were onbepdtoally unfair to have committed an error

118the commissioner

of law. InMiladys, a division of Mr Price Group Ltd v Naid&oothers
had incorrectly found that the employee’s resigrationstituted a constructive dismissal. The
court held that the commissioner did not applyrhisd seriously to the issues at hand and
reason his way to the conclusitiiThe court held that award was so flawed that tharenot
been a fair trial of the issué®¥ In Transnet Limited v CCMA & othérS the court held a
commissioner who had incorrectly found a dispulatireg to training arbitrable to have
committed an error of law. 18ity of Cape Town v SAMWU obo Jacobs & otf@the
arbitrator’'s misconception of the law relating ive fropriety of holding a second disciplinary
enquiry was found to constitute a gross irregulaAn error of law has been held to render an

award reviewable only if it can be attributed t@af the statutory grounds for reviéfv.

In Mahlamu v CCMA & othef$? the commissioner had accepted the validity of aatam
termination clauses in employment contracts whiates that the employer could automatically
terminate the employee’s services where the ctielbnger required the employee’s services
for whatever reason. On review the court held devis:

12 ) e Roux v CCMA & others (2000) 21 ILJ 1366 (LC).

3 bid.

14 Grogan Labour Litigation And Dispute Resolution ed (2010) 294.
13(2001) 22 ILJ 1575 (LAC).

116 (2002) 23 ILJ 1234 (LAC).

At para 31.

At para 33.

%(2001) 6 BLLR 684 (LC).

1292009) 9 BLLR 882 (LAC).

Stocks Civil Engineering Supra at para 52.

(2011) ILJ 1122 (CC).
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“In the present instance, the upshot of the comiomngs’s award is that the applicant’s
security of employment was entirely dependent envttl (and the whim) of the client.

The client could at any time, for any reason, singtate that the applicant’s services were
no longer required and having done so, that redift@ termination of the contract,
automatically and by the operation of law, leavihg applicant with no right of recourse.
For the reasons that follow, to the extent thatcbrmmissioner regarded this proposition to
be the applicable law, he committed a materialresfdaw that must necessarily have the
result that his ruling is reviewed and set asid.”

In Fipaza v Eskon Holdings Littf the commissioner had found an employee’s dismissal
substantively fair on the ground that she had dditedisclose that she had been dismissed for
misconduct. The commissioner had also found theaethployee’s failure to disclose this fact
was a wilful and material misrepresentation amagito an act of fraudulent non-disclosure.
The court found that the commissioner had failedive consideration to the principle that there
is no general duty on a contracting party to tedl dther ali he knows about anything that may be
material nor the fact that the employee’s earlismissal was not a matter within her exclusive
knowledge. The court went on to state when arr efriaw will warrant the setting aside of an
award on review. The court held as follows:

“Even so, it might be argued that inscfar as thamissioner erred in law, it is not for the

court to interfere as a simple mistake of law doasjustify setting aside an arbitrator's

decision. It is well established though that wheeraistake of law is such that it results in

the arbitrator misconceiving the nature of the érygand addressing the wrong issue the

arbitrator's decision may be set aside, providadifithe result would still have been the

same had the arbitrator adopted the correct apprbacarbitrator's decision will still
stand.*®

In Local Road Transportation Board & another v Durb@ity Council & another?® the court

referred toGoldfields investment Lidhere it was held:

“A mistake of law per se is not an irregularity litstconsequences amount to a gross
irregularity where a judicial officer, although festly well-intentioned and bona fide, does
not direct his mind to the issue before him angrevents the aggrieved party from having
his case fully and fairly determined?*

123 At para 10.

12402010) 31 ILJ 2903 (LC).
125 At para 56.

126 1965 (1) SA 586 (A).
27 At 597H to 598C.
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Errors of logic

Examples of cases where awards have been setaasttle basis of constituting errors of logic
include findings that a constructive dismissalrisgedurally unfair but substantively faf®

failure by the commissioner to realize that therdssed employee and the person found to have
committed a misconduct were one and the same p&Seommissioner’s reasons which were
not capable of being understood and mutually cdittary in material respects a finding by a
commissioner that an employee was not guilty obféence but refused to reinstate the
employee and only granted a quarter of the compiensahich the employee was entitled to
under the LRA*' and a finding that an employee did not commit scomduct based on the

employer’s delay in instituting disciplinary actibft

3.3.2.1Failure to apply the mind

The failure by commissioners to apply the mind gsoaind of review applies when an arbitrator
fails to have regard to material facts, or ignok@dgave excessive weight to immaterial
evidence, or gave insufficient weight to relevavitience, or drew conclusions from evidence

which were supported by neither law nor iobit.

In Sidumo, Ngcobd held as follows:

“It is plain from these constitutional and statytqurovisions that CCMA arbitration
proceedings should be conducted in a fair manrtes.parties to a CCMA arbitration must
be afforded a fair trial. Parties to the CCMA ardibns have a right to have their cases
fully and fairly determined. Fairness in the cortdwf the proceedings requires a
commissioner to apply his or her mind to the isghas are material to the determination of
the dispute. One of the duties of a commissionercanducting an arbitration is to
determine the material facts and then to applyptfowisions of the LRA to those facts in
answering the question whether the dismissal waa fair reason. In my judgment, where
a commissioner fails to apply his or her mind tamatter which is material to the
determination of the fairness of the sanctionait bardly be said that there was a fair trial
of issues.

128 piverview Manor (Pty) Ltd v CCMA & others (2003) 24 1LJ 2196 (LC).

12% Rainbow Farms (Pty) Ltd v Ngidi & others (2001) 6 BLLR 664 (LC).

Abdull Supra.

Reutech Supra 61.

32 puicker Mining Ltd (Tavistock Colliery) v CCMA & others (2003) 6 BLLR 550 (LC).
133 Grogan Supra at 295.
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It follows, therefore, that where a commissionélsféo have regard to material facts, the
arbitration proceedings cannot, in principle, bl ¢a be fair because the commissioner
fails to perform his or her mandate. In so doimgthie words oEllis, the commissioner’s
action prevents the aggrieved party from having@se fully and fairly determined. This
constitutes a gross irregularity in the conduct tbe arbitration proceedings, as
contemplated in s 145(2)(a)(ii) of the LRA. And thesuing award falls to be set aside not
because the result is wrong but because the comomisshas committed a gross
irregularity in the conduct of the arbitration peedings.***

Examples abound. An award was set aside whereothenissioner failed to consider the fact
that an employee in a constructive dismissal disfaited to exhaust alternative remedi&sAn
award was also set aside where the commissiored fai take into account the employer’s offer

of retrospective reinstatemerit.

3.4 EXCESS OF POWER

This ground relates to commissioners exceeding poseat out in the LRA. A commissioner will
exceed the powers conferred by the LRA when thenzigsioner strays from the ambit of
jurisdiction or makes a ruling or awards a remedthyctv is beyond the powers conferred by the
LRA.*7

Awards have been set aside on account of comm@&sidraving exceeded their powers where
commissioners have purported to determine dispoté® absence of jurisdiction to do'$9,
and where a commissioner had made an award in fafalismissed employees after another
commissioner had held that commission had lackeskjigtion because of late referfaf.A
commissioner was held to have exceeded its jutisdiby not ensuring that the compensation
awarded in terms of s 194(2) of the LRA was nas kasn the amount specified in s 194¢f)A
commissioner was found to have exceeded his pomggse he ordered reinstatement of

3% At paras 267-268.

133 Foschini Group v CCMA & others (2008) 29 1LJ 1515 (LC).

38 Technikon SA v Mojela & others (2003) 24 ILJ 1737 (LC).

7 Reunert Industries Supra at 1637.

38 Transnet Limited v CCMA & others (2001) 6 BLLR 684; Chabeli v CCMA & others (2010) 4 BLLR 389 (LC).

3% Independent Development Trust v CCMA & others (2000) 12 BLLR 1455 (LC).

149 | e Roux v CCMA & others (2000) 21 1LJ 1366 (LC). Compensation was governed by section 194 prior to the 2002
Amendment.
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employees whose dismissals were only proceduralgiu*** A commissioner was held to have
exceeded his powers where he awarded an employe®iniihs remuneration as
compensation?? An award was also set aside where the arbitratmgmissioner decided that
the commission lacked jurisdiction despite the that a certificate of non-resolution conferring
the necessary jurisdiction upon the arbitrating ossioner to arbitrate the dispute referred to it
had been issued?

It has been held that any pronouncement on jutisticemains subject to the review powers of
the Labour Court®*

“Where the jurisdiction of a tribunal is dependentthe existence of a particular state of
affairs; it cannot give itself jurisdiction by inectly finding that the conditions for the
exercise of jurisdiction are satisfied. The comulii precedent to jurisdiction are known as
“jurisdictional facts” which must objectively exisefore the tribunal has power to act;
consequently a determination on the jurisdictidaets is always reviewable by the courts

because in principle it is no part of the exercithe jurisdiction but logically prior to
it." 145

3.5. AN AWARD HAS BEEN IMPROPERLY OBTAINED

This ground relates to the misconduct of the panty not the arbitrator. IMoloi v Euijen &

otherg*® Maserumule AJ stated the following:

“The grounds of review set out in the section digtiishes between misconduct by the
commissioner (section 145(2)(a)(i)) and the imprag#aining of an award as a separate
ground of review (section 145(2)(b)). In my viewetlatter subsection contemplates
situation where the one party to the arbitratibnptigh fraud or other improper means,
obtains an award in his or her favour. This cahegibe in the form of a bribe or by
misleading and false or fraudulent representatidnish lead to an award being granted in

I Mzeku & others v Volkswagen SA (Pty) Ltd & others (2001) 22 1LJ 1575 (LAC).

United National Breweries (SA) Ltd v Khanyeza & others (2006) 4 BLLR 321 (LAC).
EOH Abantu (Pty) Ltd v CCMA & another (2008) 29 ILJ 2588 (LC).

Ibid at para 8.

Pinetown Town Council v President, Industrial Court 1984 (3) SA 173 (N) at 179B - D.
(1997) 8 BLLR 1022.
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that party’s favour. It is different, in my opinipfiom a charge that the commissioner
misconducted himself, although it is quite possthkg the commissioner’'s misconduct
may give rise to the improper obtaining of an aw&at example, if a party to an
arbitration bribes the commissioner and obtainaward in its favour, the award would
have been improperly obtained and the commissiwoeltd also have misconducted
himself.”*’

In Lekotd*&he court rejected the allegation that an awardtesh improperly obtained because

the commissioner had accepted false evidence iarmen that made him an accessory to

perjury.

3.6 CONCLUSION

In the above discussion it has been establishédt isamportant for arbitrators to act honestly
during arbitration proceedings, apply their mingistte issues, and not exceed their powers. In
terms of the statutory grounds listed in sectioh, bh arbitrator is required to give due
consideration to the evidence before him or herlaw regard to the applicable legal
principles. Failure to do so may constitute miseartdimproper interest in the case, bias and
corruption will also amount to misconduct. Grosegularity in the conduct of proceedings
refers to the process by which the result was rehddnlike misconduct bona fide decisions
may be grossly irregular. Awards will be set asidehe ground of excess of power where
arbitrators exceed the powers set out in the LRAekample, where they grant relief greater
than that permitted by the Act. An example of am@lithat was improperly obtained is where a
party to the dispute obtains the award throughei@mple, bribery or fraud. This ground relates

to the misconduct of the party and not the arlmtrat

7 At 1029.

8 | ekota Supra.
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CHAPTER FOUR

THE REVIEW OF PRIVATE ARBITRATION AWARDS
4.1 INTRODUCTION

As discussed in the previous chapter, the LRA plewifor the resolution of disputes arising
under the LRA by adjudication or arbitration. Howevemployers and employees can also agree
to resolve disputes arising under the LRA outsigestatutory framework. They may choose to
resolve disputes by arbitration under the ArbitnatAct 42 of 1965.

In Commercial Catering & Allied Workers Union & otherdick ‘n Pay Retailers (Pty) Ltd &
othersthe Labour Court confirmed that the grounds on Wiai@rivate arbitration award can be
reviewed are confined to those set out in s 38]Bnd(b) of the Arbitration Act 42 of 1965.

The applicants claimed that a private arbitratbarged with determining whether certain
agreements had been lawfully terminated, who hietféo determine the validity of the
termination of a supplementary agreement as a atpiasue, had committed a latent gross
irregularity. The court considered the test to ppliad for a review in the case of a 'non-
determination’, and confirmed that the failuire éetimine an issue could potentially constitute a
latent gross irregularity. However, the court fodhat the arbitrator's determination had been
wide enough to encompass a determination thatuyi@lementary agreement had been lawfully
terminated. Whether his answer was right or wroag wnmaterial. He did not commit a gross

irregularity.

4.2 GROUNDS OF REVIEW

The grounds on which an award may be set asideirarar to those provided for in section 145
of the LRA, discussed above. A court may set asidaward on one or more of the following
grounds:

a) Where an arbitrator committed misconduct in refatio his or her duties;
b) Where an arbitrator committed a gross irregularitthe conduct of the arbitration

proceedings;
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c) Where an arbitrator exceeded his or her powers;

d) Where the award was improperly obtained.

4.2.1 Misconduct

Arbitrators are required to be impartial when cactohg arbitration proceedings, any evidence
that they have been partial to one side will coatgimisconduct. As stated in the previous
chapter, for there to be misconduct there musbbeesunlawful or improper conduct on the part
of the decision maker. Misconduct does not inclodea fidemistakes of law or fact, unless the

mistake is so gross as to provide evidence of midect in the strict sensé’
4.2.2 Gross irregularities

Gross irregularities in the proceedings apply ®rtranner in which arbitration proceedings are
managed, not to their resttf An irregularity must be serious enough to preseparty from
having its case properly and fairly determiri@dan award was set aside where the arbitrator
totally misconstrued the provisions of a discipfinaode he was required to interptétin
reviews of statutory arbitrations irregularitiesyniee either patent or latent. In reviews private
arbitrations, the following dictum is frequentlytemil: “An irregularity in proceedings does not
mean an incorrect judgment: it refers not to tlseilte but to the method of a trial, such as, for
example, some high-handed or mistaken action washprevented the aggrieved party from
having his case fully and fairly determined®In other words, some minor error of law or fact

or reasoning is not in itself sufficient to warraaview.

In Telcordia Technologies Inc v Telkom SA Fftthe SCA ruled that the extension of the

common law grounds of review do not apply to adbitm proceedings, and drew a distinction

%% Renuert Supra.

Bester v Easigas (Pty) Ltd v Parsons NO and another 1993 (1) SA 30 (C) at 421-J.

Total Support Management (Pty) Ltd and another v Diversified Health Systems (SA) (Pty) Ltd and another
2002(4) SA 661 (SCA).

12 Tshwane University of Technology v Kirstein NO & another (2009) 30 ILJ 1650 (LC).

Ellis v Morgan; Ellis v Desai 1909 TS 576 at 581.

2007 (3) SA 266 (SCA).
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between grounds attacking the metlhgdvhich decision-makers reached their conclusions
(including the procedure followed and the reasomragess) and the result. Attacks on the
result of proceedings are not permissible on reyiBeause that would confuse review and
appeal. InTelcordinathe High Court had itself interpreted the contthetarbitrator was

required to interpret, preferred a different intetption, then concluded that the arbitrator had
‘misconceived the nature of the inquiry’. The S@Amd this reasoning circular and wrong. The
court found that it was not for the High Court &interpret the contract; its function was to

determine whether the gross irregularities allelyedl been committe@?

According to the Constitutional Court 8idumathe test for review is ‘whether the decision
reached is one that a reasonable commissioner ootiléach’. On this test the court needs to
examine the conclusions reached by the arbitratovedl as the process by which it was reached.
However where the private arbitrator reaches alosion that is manifestly irrational,
unreasonable, arbitrary and unrelated to the egglahmay be assumed that he or she failed to

discharge his obligations as arbitrator. This falmay be referred to as a gross irregularity.

4.2.3 Excess of power

Arbitrators will exceed their powers where theyealecisions outside their terms of reference,
and where they decide issues not properly bef@m® ttnless it is a collateral issue or an issue
which is immaterial to the main issue.

4.2.4 Award was improperly obtained

This relates to the misconduct of the party andimetarbitrator. An award is improperly
obtained if parties influence the arbitrator tadfin their favour by direct inducement. An

example of an improperly obtained award is a boib&aud.

155 At para 99.
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4.3 TIME LIMITS

Application for review of private arbitration awardhust be launched within six weeks from the
date on which the award was made.

138 Section 33(1) of the Arbitration Act 42 of 1965.
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CHAPTER FIVE

THE REQUIREMENT OF REASONABLENESS (THE SIDUMO TEST)
5.1 INTRODUCTION

In Sidumathe Constitutional Court had to determine two aoversial findings by the SCA. The
first finding of the SCA was that commissioner'sidacting CCMA proceedings should defer to
employers because it is primarily the functionhed employer to decide on sanction. The second
finding was that CCMA arbitration proceedings c@ngt administrative action as defined in s 1
of Promotion of Administrative Justice Act 3 of 208 and are subject to the extended ground
of review set under PAJA. The Constitutional Cawadluated these findings and rejected both of
them. The court had to then determine if the graundection 145 of the LRA are
constitutionally compliant. The court held thatsed on section 33 of the Constitution,
commissioners are obliged to render reasonableidasiand that this obligation suffuses the

grounds set out in section 145 of the LRA.

After the decision irBidumathe test for review should have been clear. Howet/bas

generated numerous conflicting judgments.

5.2 BACKGROUND

Initially different views had been expressed by the coues whether CCMA arbitration

awards could be set aside only on the groundsllistsection 145 of the LRA, or whether the
wider grounds mentioned in section 158(1)(g) wenaiaable. Some decisions had expressed
that to allow review on the wider grounds permittedier the Constitution and the common law
would frustrate the LRA’s goal of ending labourpliges efficiently; while others had held that
the wider grounds should be permitted because ¥ Wwas designed to give effect to the Bill

of Rights, which guaranteed fair administrativéaet®

Carephonavas considered to have put
an end to this controversy. The courOarephonéhad formulated a test for the standard to be

used, in determining whether or not there is aiggddior reviewing a CCMA arbitration award,

7 Hereafter referred to as PAJA.

18 Shoprite Checkers Supra.
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namely the justifiability and rationality test. Theurt had held that the question to be asked was:
“whether there is a rational objective basis jysti§ the connection made by the administrative
decision-maker between the material properly akgléo him and the conclusion he or she
eventually arrived at**® This test incorporated the Constitutional requigatrthat an

administrative action must be justifiable in redatio the reasons given for'ff

In Shoprite Checkers (Pty) Ltd v Ramdaw NO & otfféthe issue before the court was the
grounds on which a CCMA arbitration award can lweesged. The court had to determine
whether theCarephonelecision was still applicable. It referred to Rlearmaceuticatase
where it was held that irrationality of a CCMA drhtion award was a ground of review and
held that if the terms justifiable and irrationaéne synonymous then there was no need to
interfere with theCarephonedecision'®? The court found that the test was not “justifiepil but
rather “rationality”. The court concluded that tt@urt inCarephoneviewed the concept of
justifiability as related to the concept of ratibtyg and that the terms bore a sufficiently simila
meaning to justify the conclusion that rationatign be said to be accommodated with the
concept of justifiability"®® The court held that a decision that is justifiata@not be said to be
irrational and a decision that is irrational canbetsaid to be justifiable, and held therefore that

the test inCarephonavas applicable. This position remained until dieeision inSidumo.

According toSidumathe review grounds in section 145 are now suffumethe Constitutional

standard of reasonableness. The standard beintpe‘idecision reached by the commissioner
one that a reasonable decision-maker could nobh84%* This is because of the change in the
wording of the final Constitution. In terms Ghrephonesection 145 was suffused by the then

Constitutional standard that an administrative sleai must be reasonable in relation to the

159 At para 37.

S 24(d) of the interim Constitution 1993.
1*12001) 9 BLLR 1011 (LAC).

162 At para 21.

At para 22.

At para 110.
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reasons given for it. Section 33{¥)of the final Constitution provides that adminisitra action
should be lawful, reasonable and procedurally faiCarephoneghe grounds in section 145
were suffused by justifiability found in the 19981titution and now they are suffused by

reasonableness found in the final Constitution.

5.2.1 Facts

Sidumanvolved a dismissal of a security guard (Sidumbpwas responsible for monitoring
access to and exits from a high security facilityeve high grade precious metals were separated
from lower grade concentrate. Sidumo was dismifsedegligentiy failing to follow prescribed
search procedures. He referred a dispute to tHdACCThe commissioner found Sidumo had
been guilty of misconduct, but held that dismisga$ unfair. The commissioner reinstated him
subject to a final written warning, and awarded bimmpensation equivalent to three months’

wages.

The employer took the matter to review but the Lal@ourt dismissed the action with costs.
The employer appealed to the LAC, which held ttreg,commissioner’s finding that the
dismissal was too harsh a sanction was justifiabtefurther appeal, the SCA overturned the
LAC’s judgment and ruled that the dismissal was fEine SCA had based its decision on two
legs. Firstly, that the commissioner failed to mdp appreciate the ambit of his duties under the
LRA, and therefore had applied the incorrect tds¢mvconsidering whether the dismissal was a
fair sanction®® Secondly, that the test for rational administegction laid down by PAJA
applied to reviews of CCMA arbitration awards that their decisions must be rationally
connected to the information before them and ta¢hsons given by thetf’ The matter was

then taken to the Constitutional Court which did agree with the decision of the SCA.

163 Section 33 of the Constitution of the Republic of South Africa 1996.

At para 29.
Para 42 — 45.
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5.3 PAJA OR THE LRA

One of the issues the Constitutional Court haceterthine inSidumowas whether the SCA was
correct in finding that arbitration by the CCMAterms of the LRA constitutes “administrative
action” as defined in PAJA and is therefore subjeche standard of review set under that Act
rather than that provided for in the LR® The Court confirmed that a commissioner conducting
a CCMA arbitration is performing an administrataetion®® However, it did not agree that
CCMA arbitration proceedings were subject to reviewder PAJA. The court provided reasons
for rejecting the SCA'’s findings. It held that PAlas not regarded as the exclusive legislative
basis for review.® “Nothing in s 33 of the Constitution preciudessiplised legislative
regulation of administrative action such as s 14the LRA alongside general legislation such
as PAJA.*"* The court found that the LRA constitutes natideglslation in respect of
administrative action within the specialised labaw sphere:

“S 33(3) of the Constitution provides that natioksgjislation must be enacted to give effect

to the right to administrative action that is lalyfieasonable and procedurally fair. S 145

of the LRA constitutes national legislation in respof “administrative action” within the

specialised labour law sphere. The LRA, includinb4$ was in place at the time that the

Constitution came into force. S 33(3) read witmit23(1) of schedule 6 to the Constitution

contemplates that the national legislation refetedn s 33 of the Constitution is to be

enacted in the future. It is clear that what wasisaged was legislation of general

application. PAJA was the resultant legislationeTdefinition of administrative action in
PAJA is extensive and intended to “cover the figltf:

The court held that its reasons for rejecting tBAS finding were supported by section 210 of
the LRA which states that “if any conflict, relagiio the matters dealt with in this Act, arises
between this Acand the provisions of any other law save the Curgin or any Act expressly

amending this Act, the provisions of this Awill prevail.”*”® The court also referred to the fact

that courts have applied the principle that genkgislation does not derogate from special

108 At para 1.

At para 88.
At para 92.
At para 90.
Para 89 to 90.
At para 99.
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legislation, unless specifically indicated. In t@urt’'s view the SCA had erred in holding that

PAJA was applicable to the review of CCMA arbitoatiawards

5.4. THE STANDARD OF REVIEW: REASONABLENESS

In Sidumathe court had to consider whether the standardwéw set out in section 145 of the
LRA is constitutionally compliant’* The court found that the correct standard to ipieghwas
the reasonableness standard usdghto Star The court referred to section 3 of the LRA which
provides that the provisions of the LRA must beipteted in compliance with the Constitution
and found therefore that section 145 must be reathsure that administrative action by the
CCMA is lawful, reasonable and procedurally fairIn summation the court found that:

“The Carephoneest, which was substantive and involved greatertisyy than the

rationality test set out iRharmaceutical Manufacturersvas formulated on the basis of the

wording of the administrative justice provisionstieé Constitution at the time, more
particularly, that an award must be justifiablegtation to the reasons given for'{t’

The court then found that since section 33(1) ef@onstitution presently states that everyone
has a right to administrative action that is lawfelhsonable and procedurally fair, the
reasonableness standard should now suffuse sdetoaof the LRA'’ The court made a
distinction between the approach enunciatedarephonewith regard to the grounds of review
set out in section 145 of the LRA and the constihgl standard of reasonableness:

“Carephoneheld that s 145 of the LRA was suffused by the ttamstitutional standard

that the outcome of an administrative decision &hbe justifiable in relation to the

reasons given for it. The better approach is thébss now suffused by the constitutional

standard of reasonableness. That standard is thexqutained irBato Star Is the decision
reached by the commissioner one that a reasonabisiah-maker could not reach?®

The court held that applying this test will givdest not only to the constitutional right to fair
labour practices but also to the right to admiatste action which is lawful, reasonable and

7% At para 104.

At para 105.
At para 106.
At para 106.
At para 110.
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procedurally fair'’® The grounds in section 145 of the LRA are now m#fl by the
constitutional standard of reasonableness.

5.5 REASONABLENESS: INTERPRETED AND APPLIED

After theSidumgudgment was handed dowaestions arose as to its interpretation and
application. The Labour Courts have attempted terjpmet and apply th8idumaest. A

discussion of how the courts have interpreted ¢élasanable decision makest will be

undertaken. Firstly, it is important to consideretiier a reviewing court is entitled to justify
commissioners’ decisions with reasons he might lagypdied but did not apply. Secondly, it

must be considered whether the courts have integbreasonableness as a test for review or as a
further ground of review.

5.5.1 Reasonableness interpreted

One of the leading explications of tBelumatest by the LAC is the case Bidelity Cash
Management Services v CCMRThe judge in that case had the following to sayuaBiumo
“The test is a stringent test that will ensure eaairds are not lightly interfered with. It

will ensure that, more than before, and in linehtite objectives of the Act and
particularly the primary objective of the effectiresolution of disputes, awards of the
CCMA will be final and binding as long as it caniat said that such a decision or award
is one that a reasonable decision maker couldang made in the circumstances of the

case. It will not be often that an arbitration asvesr found to be one that a reasonable
decision maker could not have matfé”

A question that arose fBidumowas whether, on review, a court should ask itsbither the
conclusion reached by the commissioner was capditdleing sustained on the evidence

presented at the arbitration, even if the commigsis conclusion was not strictly speaking
justified by the reasons given in the award. Thericim Fidelity cash managemeheld that in

79 At para 110.

1%9(2008) 28 ILJ 964 (LAC).
181 At para 100.
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order to succeed with a reasonableness review,thetteasons and the result of the award must
be unreasonable. Flawed reasoning will not be vealide if the decision of the commissioner

could ultimately be sustained on the evidence ledfian. The court held as follows:

“there can be no doubt undsidumathat the reasonableness or otherwise of a
commissioner’s decision does not depend-at ledstalely-upon the reasons that the
commissioner gives for the decision. In many célseseasons which the commissioner
gives for his decision, finding or award will playrole in the subsequent assessment of
whether or not such decision or finding is one thetasonable decision maker could or
could not reach. However, other reasons upon wthieltommissioner did not rely to
support his or her decision or finding but whiclm cander the decision reasonable or
unreasonable can be taken into account. This wdaektly be the case where the
commissioner gives reasons A, B and C in his oralard but, when one looks at the
evidence and other material that was legitimatefpte him or her, one finds that there
were reasons D, E and F upon which he did notlretycouid have relied which are
enough to sustain the decisiof*”

And further:

“whether or not an arbitration award or decisioifinding of a CCMA commissioner is
reasonable must be determined objectively withrégard to all the evidence that was
before the commissioner and what the issues watentbre before him or her. There is no
reason why an arbitration award or a finding origlen that, viewed objectively, is
reasonable should be held to be unreasonable aadide simply because the
commissioner failed to identify good reasons thxédted which could demonstrate the
reasonableness of the decision of findifg.”

However, it has been acknowledged by the LAC thete are limits to the extent to which a
commissioner’s decision can be justified by a reimg court with reasons he might have
applied but did notMaepe v CCMA & anothé&t provides an example. Maepea senior
commissioner of the CCMA was found guilty of sexliatassment and was dismissed. After
arbitration the commissioner found the employeeisduct fell short of sexual harassment,
although it was inappropriate. However, the comioiss ruled that dismissal was too harsh a
sanction, and ordered the CCMA to reinstate thel@yep subject to a final written warning.

The order of the commissioner was set aside oewe\and replaced with a finding that the

182 At para 102.

At para 103.
(2008) 8 BLLR 723 (LAC).
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dismissal was fair. On appeal the court had tordete whether the reinstatement was
competent. The employer contended that reinstatewesinot competent because the employee
had lied under oath during arbitration proceedifigie court noted that while commissioners are
not required to defer to the view of employersjrthevards can still be set aside on the basis of
unreasonableness. It noted further that whilenhoaalways be assumed that commissioners
have failed to apply their minds to issues simm@gduse they are not expressly mentioned in
their awards, commissioners can at least be exgppézt@mention evidence critical to the issues

they are called on to decide.

In Senama v CCMA & othéf8 the court held that “a reasonable decision ishredavhen a
commissioner, in performing his/her functions asdntrator, applies the correct rules of
evidence, and if there is to be a deviation it magtbe of such a nature that it materially denies

any party a fair hearing*

A person can now bring a review to the CCMA, iniéidd to the grounds set out is section 145
of the LRA, on the ground of unreasonableness.gfbends in section 145 are not obliterated

but are suffused by reasonablenessidielity Cash Managemetite court held as follows:

“Nothing said inSidumomeans that the grounds of review in s 145 of tBd Are
obliterated. The Constitutionai Court said thatythee suffused by reasonableness.
Nothing said inrSidumaomeans that the CCMA'’s arbitration award can no éorige
reviewed on the grounds, for example, that the COMA no jurisdiction in a matter or
any of the other grounds specified in s 145 ofAbe”*®’

In Palaborwa Mining Co Ltd v Cheetan & oth&fthe court held:

“The decision of the Constitutional Court@idumodoes not entail a shift away only from
any degree of deference towards employers. It &3as in this case, reduces the scope
for a dissatisfied employee to take his or herwisgurther; and (b) reduces the potential

%2008 9 BLLR 896 (LC).
188 At para 18.

At para 101.

(2008) 6 BLLR 553 (LAC).
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for the Labour Courts and Supreme Court of Appeaixercise scrutiny over the decisions
of commissioners who are appointed to arbitrateims of the LRA.*%°

Another important explication oBidumaby the LAC is Ellerine Holdings'® In this case the

court held as follows:

“A court should eschew the red light test for rewviend adopt a more facilitative
framework. By that | took him to mean that it wolld wrong formalistically to pass
through the award of second respondent, find soregularity had taken place, that
irregularity would set off the judicial trip wiréhe red lights of review would flicker
brightly and the result would be to sustain an i@pfibn for review. A more substantive
overall framework for review would examine the matand role of first respondent
(CCMA) within the broad framework of labour relat the role played by an official

such as second respondent (the commissioner)handdke into account the substance of
that decided, both in terms of its conclusion dr&reasoning which underpinned the
conclusion.**

In Nampak Corrugated Containers v CCMA & otHéfsthe court held as follows:

“The key inquiry in the application of reasonabxidion maker test is whether the factual
conclusions reached by the commissioner in the v reasonable in light of the
evidence before him or her. Thus, an award wouldrtreasonable if it is found that there
is a glaring discrepancy between the evidence ptedend the conclusion reached by the
commissioner. In other words an award would be aswrable if the commissioner
completely misconstrued the evidence before himeor*®

In CASU v Tao Ying Metal Industries & othEfshe court held that a commissioner is obliged
to apply his or her mind to the issues in a ¢&€ommissioners who do not do so are not acting
lawfully and reasonably and their decisions wilhsttutes a breach of the right to fair
administrative justicé®® The court held further:

“The first obligation on an arbitrator in deternmigia matter is to set out the reasons, even

if only briefly, for any decision. However, beyotite dicta referred to above, there is no
further discussion in the commissioner's awarceftext of the exemption and its

189 At para 6.

Ellerine Holdings Supra

At para 11. (emphasis added).
192(2009) 30 ILJ 647 (LC).

193 At para 16.

1%4(2009) 1 BLLR 1 (CC).

195 At para 76.

196 At para 134.
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meaning. . . . If the commissioner had in fact sggbher mind to the question of the
meaning of the exemption, one would have expedtézhat some discussion of its text.
This is nowhere evident in the award.

In my view, it cannot be concluded that the consmiser did apply her mind to the
meaning of the exemptior®

In interpreting the reasonableness test, the LaBourts have found there to be two forms of

unreasonableness, ie process-related unreasonsdbkamd substantive unreasonableness.

In Southern Sun Hotel Interests (Pty) Ltd v CCMA &eadli® the court held as follows:

“In summary, s 145 requires that the outcome of @Civbitration proceedings (as
represented by the commissioner’s decision) miuisiitnin a band of reasonableness, but
this does not preclude this court from scrutinizing process in terms of which the
decision was made. If a commissioner fails to taleerial evidence into account, or has
regard to evidence that is irrelevant, or the cossioner commits some other misconduct
or a gross irregularity during the proceedings umdeiew and a party is likely to be
prejudiced as a consequence, the commissionerisiaeds liable to be set aside
regardless of the result of the proceedings or kdrain the basis of the record of the
proceedings, that result is nonetheless capaljisstification.”*

Southern Sunbserved there is no clear meaning of reasonatldemessuggests the existence of

a rational and coherent decision-making procegséhas to produce a reasonable outcéihe.

In the case osaga v Anglo Platinum Lf8" the employee was dismissed on the grounds of
having sexually harassed his personal assistantagweriod of two yearsie took the matter to
the CCMA for arbitration and the commissioner fotinat the employer had failed to show on a
balance of probabilities that the employee wasyoil sexual harassment and reinstated him.
The employer successfully reviewed the award in_gd@our Court but the employee appealed

against the Labour Court’s decision to the LACdismissing the appeal, the LAC held that in

%7 At paras 140-141. (emphasis added).

198 (2010) 31 ILJ 452 (LC).
199 At para 17.

At para 13.

(2012) 3 BLLR 285 (LAC)
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finding the employee not guilty, the commissionad lignored relevant considerations and failed

to apply his mind to material evident®.In this regard, the LAC held as follows:

“Where a commissioner fails properly to apply higdito material facts and unduly
narrows the inquiry by incorrectly construing tleege of an applicable rule, he will not
fully and fairly determine the case before him. Bmsuing decision inevitably will be
tainted by dialectical unreasonableness (procdateteunreasonableness),
characteristically resulting in a lack of ratiomahnection between the decision and the
evidence and most likely an unreasonable outconiest{antive unreasonableness). There
will often be an overlap between the ground ofeevbased on a failure to take into
consideration a relevant factor and one based@nrtheasonableness of a decision. If a
commissioner does not take into account a factdrith is bound to take into account, his
or her decision invariably will be unreasonablee Tlaw in process alone will usually be
sufficient to set aside the award on the grounid lnding a latent gross irregularity,
permitg)r;g a review in terms of section 145(1) reath section 145(2)(a)9ii) of the

LRA."

“Although the Labour Court has previously foundrthto be two forms of unreasonableness,
that the two are interlinked and that the flaw fogess alone will usually be sufficient to set

aside an award on review, it is the first time th&t LAC has done so in express terf?s.”

These decisions indirectly confirm the reasoninglul?® andRustenburg Platinum Min&%,
which was overturned by the Constitutional CouBidumo In Rustenburg Platinum mindse
court held that:

“the conclusions (outcome) of an award must bednatly connected” to the
commissioner’s reasons as a whole. In a reviewgtiestion is not whether the decision is
capable of being justified by looking at the maikbefore the commissioner. The focus is
on the process: on the commissioner’s logic; orréfasoning of the arbitrator; on how the
arbitrator arrived at his decisions (conclusion aridrences); on the thought processes by
which the commissioner reached his conclusion. édmemissioner must reason
properly.’%’

“If the reasons given for a decision are mostly teasons, it cannot be said that the
decision or conclusion is nevertheless rationatationally connected’ to the information

22 At para 43.

At para 44.

Myburgh A. ‘The LAC’S Latest Trilogy of Review Judgments: Is The Sidumo Test In Decline?’ (2013) 34 ILJ 19 at 20.
Abdull Supra.

Rustenburg Platinum mines v CCMA & others (2006) 11 BLLR 1021 (SCA).

At para 31.
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before the commissioner because other legitimasores not mentioned by the arbitrator
existed of sustaining the outconf@

“If some or all of the bad reasons substantialfiuenced the commissioner, then the
commissioner was influenced in his decision byléwant considerations. This is a ground
of review.”?%

In Abdullthe court held as follows:

“Where an arbitrator does not give reasons whiehcapable of being understood and
which are, on the face of it, mutually contradigtor material respects, it is not for the
parties or the reviewing court to attempt to resgueason for findings where no such
reason is apparent in the first place. To specitates fashion would be for a review
court to substitute its reasoning for that of tHateator by a process of inference. This is
not permitted on review?*°

The LAC inHerholdtwas considered to have settled the debate reggiftgninterpretation and
applicability of the reasonableness test by holdiivag there are two forms of unreasonableness.
However, this reasoning has been recently overtlbyehe SCA. That there are two forms of
unreasonableness is not in line with the majottdgment inSidumo These decisions are

discussed in detail in chapter five.

5.5.2 Reasonableness applied
a) Sanctions and reviews

This requires a proper balance being struck betweemterests of the employer and a proper
weighing up and balancing of the factors in favolthe employees and the factors in favour of
the employer. Each case must be dealt with onwits meculiar facts. Sanctions imposed by the
employer will be reviewable where the interests fautiors of one party are over emphasized
and conversely the interests and factors of thergtarty are under emphasized. They will also
be reviewable where insufficient weight is givercestain important factors that may lessen the

gravity of the offence or aggravate the gravityhe offence. The issue is whether relevant

208 At para 34.

At para 34.
Supra At para 9.
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factors cumulatively received due recognition ie tietermination of whether the sanction

imposed was fair.

Applying theSidumatest as a stringent result-based test, the LAClaa&CA have refused to
interfere with arbitration awards in the followihgo judgments involving sanction reviews:
Edcon Ltd v Pillmer NO & othef$' andPalaborwa Mining?*?

In Edcon the employee had been employed by the employawwasiity controller and was
entitled to the use of a company car. In the egéah accident she was required to report the
accident to the SAPS and to her employer, to campled sign relevant claim forms, and not to
carry repairs without the approval of the insuracampany. When the car was involved in an
accident while being driven by her son she didaaeiiply with the foregoing requirements and
initially denied the accident. Later she admittieel &ccident but lied as to the circumstances
during the employer’s investigations. Finally sloengtted everything. After a disciplinary
enquiry she was dismissed for failing to reportdiseident, which resulted in a breach of trust
between herself and her employer. The commissifoued that the employer had led no direct
evidence that the trust relationship had in faokbn down, and took into account the
employee’s long service and unblemished recordtlamdeasons for her initial dishonesty in
finding that dismissal was not the appropriate sancOn review the Labour Court refused to
interfere with the commissioner's award. The LAGndissed an appeal by the employer, and the
employer then appealed toc the SCA. The SCA expidssegiew as follows:

“Pillemer’s (the commissioner) finding that Edcdhd employer) had led no evidence

showing the alleged breakdown in the trust relatidm is beyond reproach. In the absence

of evidence showing the damage Edcon assertsftiugisrelationship with Reddy (the

employee), the decision to dismiss her was cogréatind to be unfair. She cannot be

faulted on any basis and her conclusion is cleatipnally connected to the reasons she
gave, based on the material available to AEr.”

?11(2009) 30 ILJ 2642 (SCA).

Supra.
At para 23 (emphasis added).
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In Palaborwag the employee, the company secretary, had begecsett to a random alcohol test
in terms of the employer's policy. He was founthéounder the influence of alcohol. He faced a
disciplinary enquiry and was dismissed. The CCMAnoassioner, having found that the
dismissal was substantively and procedurally tanfirmed the dismissal. On review, the
Labour Court found that the dismissal of the emp®iiad been substantively unfair by virtue of
the commissioner's failure to give adequate conaiaia to the employee's personal
circumstances. It awarded the employee compensdtidhe process the Labour Court held:

“On the evidence before me, the applicantndidbehave in a fashion which endangered

others. His job description did not place him icaéegory where he could harm others.

Furthermore, his demeanour could not be descripethipone as being any one of those

listed in the code. It would appear that if he wastested for alcohol, nobody would have

noticed that he had consumed alcohol. Furtherntioeeapplicant is 58 years old and a first
offender. These are all factors which should haenitaken into account but were ndt.”

On appeal to the LAC, the court allowed the apped!restored the commissioner’s award. In so

doing, the court held as follows:

“Despite the fact that decision makers, actingoaably, may reach different conclusions,
the LRA has given the decision-making power todbemissioner and there it rests,
unless it be concluded that a reasonable decisakentould not reach such a
conclusion. Indeed, read together vBidito Star upon which the majority decision in
Sidumo v Rustenburg Platinum Mirsgsstrongly relies, the judgment has the cleaceff
that the courts, and, in particular, the labourtfyunmust defer (but not in an absolute
sense) to the decision of the commissiofi&t.”

“If one compares the facts in casu with the factthie case with which the Constitutional
Court was concerned, then the obvious, inevitabtereecessary conclusion is that the
learned judge in the court a quo was clearly wiiongterfering with the award of the
commissioner. The appeal must succeed.”

However, there are also a number of cases in whiehabour Courts have interfered with
arbitration awards. I&outhern Suthe commissioner’s findings were reviewed and sielea
because she failed to appreciate and apply theatdagal principles applicable to consistency
in the exercise of discipline and that an incoesisy claim will fail where the employer is able

to differentiate between employees who have corehgtmilar transgressions on the basis of

214 At para 2.

At para 4.
At para 8.
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difference in personal circumstances, the sevefitiie misconduct, the fact that the other
employees had pleaded guilty and shown remorseted material factors which showed a
relevant distinction. Moreover, the commissiondethto appreciate that an employee cannot

profit from an employer’s manifestly wrong decisimrthe name of consistency.

In Sasol Mining"’, the court reviewed and set aside the arbitratoward where the arbitrator
had merely regurgitated the extensive testimongegreed and made no proper attempt to
analyse it. The court found that he had consideresjularly, that the mere existence of
conflicting versions between the employer and eyg#anust lead inevitably to a finding that
the onus of proving a fair dismissal had not besolarged by the employer. He also had
disregarded material contradictions in the emplsyeeidence and had failed to notice that

much of the company’s evidence had gone unchaltenge

In Network Field Marketing (Pty) Ltd v Mngezana NO ters'®the arbitrator’'s award was
reviewed and set aside because the arbitratorybeweluated the evidence and did not explain
why it was necessary to resort to, and rely saalycredibility findings when the balance of
probabilities so clearly favoured the empioyer. &hlgtrator’s bold conclusion that the company
witnesses were unreliable was based on one mimdracbction between two witnesses. The

court held that this was insufficient to impugn te&ability of their evidence completely.

5.6 CONCLUSION

Sidumacreated a precedent which will make it difficultset aside an award of a commissioner
on review for reasonableness. The courts havepirgtErd the reasonableness standard as a
ground for review rather than a test. As illustdaly case law awards will not be readily
reviewable for want of reasonableness. Commissiwdecisions will not be easily interfered
with.

217
Supra.

218(2011) 1L 1705 (LC).
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CHAPTER SIX

THE HERHOLDT DECISON
6.1 INTRODUCTION

The SCA recently delivered a decision where it teadetermine whether the Labour Courts

have unduly relaxed the standards for review. Afterdecision irBidumathere has been a

debate about whether section 145 provides for ao#sult-based and process-related review and
whether the ground of reasonableness, introduc#thircase, restricted the review to a result-
based approach. The LAC decisiorH#rholdtwas considered tc have settled this debate by
holding that there are two forms of unreasonablenBse SCA found that the Labour Courts
have relaxed the standards for review and thatimglthat there are two forms of

unreasonableness is in conflict with the majonitygment inSidumo.

6.2 BACKGROUND
6.2.1 Facts

Herholdt, a financial broker employed by Nedband, tas dismissed on the ground that he
dishonestly failed to declare a conflict of intér@gsing from his being nominated as a
beneficiary in the will of a client of the bank. terms of the conflict of interest policy a conflic
of interest may arise when an employee entersanyoengagement in which he or she may
acquire a personal interest which may conflict whté interests of the employer or may appear
to compromise the employee’s ability to performdridier duties impartially. Herholdt had
received a copy of the conflict of interest polaaryd had made a declaration of his conflicts of
interests. Nedbank accordingly assumed that Hetrlna@d aware of the policy and should have
known he was obliged to disclose the fact thatdebleen made a beneficiary in terms of the
will of his client, Mr Smith.

Two wills were relevant in the charge against H&than the first will he was nominated as a

legatee to the proceeds of an investment valuéd 800. In the second one Herholdt and his life
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partner were appointed as the sole heirs to Mri8snéstate. Neither wills was disclosed to
Herholdt’s line manager, Mr Snyman, as requiredhigyconflict of interest policy. That is so
notwithstanding the fact that Herholdt had askedrégional manager, Ms Esterhuizen, what he
should do if he was made the beneficiary of antlsewill and was told that in that event he had

to disclose the details in full to line manager.

Herholdt was, at first, uncomfortable with the ootof being made a beneficiary and sought
advice from Mr Williamson, an employee of an asatedd company that prepared wills for
Nedbank customers at the instance of financialsmsisuch as Herholdt. He was advised that
there were possible issues of conflict of interigtwas told that a ietter should be prepared and
signed by Mr Smith confirming that he made thisue=sy of his own free will. He was also told
that the fact of the bequest should be disclosédikstmanager. A letter was then prepared and
signed in accordance with the advice given by Milis¥nson but was left, together with the

will, with Mr Williamson. After the second will wasxecuted a similar letter was signed and left
with Mr Williamson. Herholdt was charged and foundlty of misconduct. He then referred an

unfair dismissal dispute to the CCMA.

6.2.2 The CCMA

In the CCMA, the commissioner had to decide whektenholdt had deliberately failed to
disclose his interest in Smith’s will to Esterhuizend Snyman. The commissioner found that the
Nedbank had failed to prove that Herholdt acteti@hestly, that he knew that there was a
conflict of interest and that he had deliberatejefd to disclose his benefit in terms of the

Nedbank’s conflict of interest policy.

The commissioner found that Nedbank did not havexgticit rule speaking to the duty of an
employee to disclose that he or she was a bensficiderms of a client’s will. The
commissioner found that because the charge madeenton of dishonesty, the charge against

Herholdt was vague. The commissioner acceptedHédtoldt had only realized that there was a
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conflict of interest when he conceded as much uodess-examination. In the commissioner’s
opinion neither Herholdt nor Williamson fully apprated that there was a conflict of interest.
She found that the letter included in the envelephk the will which was given to Williamson
constituted sufficient disclosure to Nedbank ardicated further that Herholdt intended or

wished to be in compliance.

6.2.3 The Labour Court

On review the Labour Court conducted a detailedyarsaof the material before the
commissioner and the commissioner’s findings anttkemled that the award was not reasonable
given the evidence and material which were plaeddrb her and because she failed to apply
her mind to a number of material issues and assetuence committed gross irregularities in

the conduct of the arbitration.

With regards to the commissioner’s finding that ¢tharge was vague. The Labour Court held as
follows:

“. .. the charge clearly sets out the miscondootfained of with reference to the conflict

of interest policy and refers to a general dutgistlosure between employee and

employer which arises in such situations. The alieg of a failure to disclose under the
heading of ‘dishonesty’ alleges in effect a deltemon-disclosure’®

The Labour Court found unsustainable the commissisriinding that neither Herholdt nor
Williamson knew that a nomination as a beneficiarg client’s will amounted to a conflict of
interest??® Dealing with the commissioner’s finding that theras no rule or policy requiring
disclosure of nomination as a beneficiary in antleewill. According to the Labour Court’s
opinion this finding was a manifest indication tkia commissioner did not understand the
policy or simply did not take it into accoufit- The Labour Court found that Herholdt's version

that he only realized that there was a confliahtdrest during his cross-examination fails to take

2 Herholdt Supra para 26.

At para 27.
At para 27.
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heed of his evidence that he was initially unconafole and his position of seniorft§? The
Labour Court rejected the commissioner’s findingt tthe letter filed with the will and given to
Williamson constituted disclosure and revealedraerition or desire to be compligt.
According to the Labour Court this finding did metognize the nature of the notification

required by the policy and discounted the fact Hextholdt did not act in accordance with the

advice given to him by both Williamson and Estereu??*

6.3 THE LABOUR APPEAL COURT

On appeal, Herholdt challenged several of the &aonclusions of the Labour Court upon
which it based its finding that the decision of doenmissioner was unreasonable because she
failed to apply her mind to a number of materigliss and as consequence committed gross

irregularities in the conduct of the arbitration.dealing with these the court held as follows:

“The finding that neither the appellant nor Williaom understood that the appellant’s
nomination constituted a potential conflict of irgsts flies in the face of Williamson’s
evidence. The appellant approached Wiliiamson tmxae felt uncomfortable and thus, in
my opinion, had more than an intuitive inkling abthe existence of a conflict of interests.
Williamson shared that view. He testified that tieait very reason he advised the appellant
to act cautiously and specifically toid the appdle disclose the bequest to Nedbank
management so that they could have insight intaiths involved which needed to be
managed *°

“The commissioner’s finding, on the basis of a saggal concession by the compliance
officer Steenkamp, that the conflict of interess@o no risk to Nedbank was irrational and
not justifiable with reference to the evidenceeasons given for the finding; hence
reviewable. Steenkamp conceded that it was unlitteltyNedbank would lose its licence
because of the contravention of the legislatiomliagg conflicts of interest. The
commissioner however ignored Steenkamp’s eviddmatetihe complaint would impact on
its risk profile with FSB.?

He contended that the Labour Court had erred @ emnphasizing the process by which the

commissioner had reached her award and that thettaf review was the result or outcome

22 At para 29.

At para 30.
At para 30.
At para 46.
At para 49.
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rather than the process, and if that was sustaresbteasonable, no more should be expected.
The LAC disagreed with this submission principddgcause the weight of authority favours
greater scrutiny and section 145(2) of the LRA esgply permits the review of awards on the

grounds of irregularity.

In the LAC two contentious findings were made. Tir& finding was in relation to latent
irregularities. The second finding made by the LA&&s that there are two forms of
unreasonableness. Both these findings had been loyatie Labour Courts before the LAC

decision inHerholdt

The first finding: Latent irregularity

In relation to latent irregularities, the courtdhels foliows:

“Where a commissioner fails to have regard to niatéacts, this will constitute a gross
irregularity in the conduct of the arbitration peecings because the commissioner would
have unreasonably failed to perform his or her mtmdnd thereby have prevented the
aggrieved party from having its case fully andlfaitetermined.??’

The LAC went on to endorse the following passaggdathern SUi®

“If a commissioner fails to take material evidemu® account, or has regard to evidence
that is irrelevant, or the commissioner commits sather misconduct or a gross
irregularity during the proceedings under review arparty is likely to be prejudiced as a
consequence, the commissioner’s decision is lible set aside regardless of the result of
the proceedings or whether on the basis of thedeaitthe proceedings, that result is
nonetheless capable of justification.”

The court went on to say:

27 At para 36.

28 Southern Sun Supra at para 17.

52



“There is no requirement that the commissioner rhaste deprived the aggrieved party of
a fair trial by misconceiving the whole nature ofjairy. The threshold for interference is
lower than that; it being sufficient that the coresioner has failed to apply his mind to
certain of the material facts or issues before hiith) such having potential for prejudice
and the possibility that the result may have be#farént.”??°

The LAC concluded:

“The range and extent of latent irregularitieshia fward leave no doubt that there has not
been a fair trial of the issues. The commissioméonly ignored material evidence in
relation to the deliberate conduct of the appeltarittundamentally misconstrued the
conflict of interests policy of the respondent wiitie consequence that her method in
determining the issues was latently irregular antthé final analysis led concurrently to a
result that was not only incorrect but substanyivgireasonable in the sense that no
reasonable commissioner, acting reasonably, caud heached the decision on the
evidence and the inferences drawn fronfit.”

The court held:

“..commissioners who get it wrong on the facts wsllially commit the concomitant
irregularity of not taking full or proper accourftraaterial evidence, and where they err on
the law, they will fall short in not having propgdpplied their minds to the issues and
thereby have denied the parties a fair trial. Trexorable truth is that wrong decisions are
rarely reasonable. If that is true, the hypothétieavard from limiting intervention to a
reasonableness or rationality review is dubidds.”

The second finding: Dialectical unreasonableness

The LAC recognized that there are two forms of asomableness: dialectical unreasonableness
and substantive unreasonableness. “An award wilkbiewable if it suffers either from

dialectical unreasonableness or is substantivalgasonable in its outcomé&®

The LAC held as follows:

29 At para 39.

At para 51.
At para 55.
At para 33.
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“Proper consideration of all the relevant and matdacts and issues is indispensable to a
reasonable decision and if a decision maker faitalte account of a relevant factor which
he or she is bound to consider, the resulting detigill not be reasonable in a dialectical
sense. Likewise, where a commissioner does noy dqiplor her mind to the issues in a
case the decision will not be reasonal5fé.”

The court held that “dialectical and substantivesmnableness are intrinsically interlinked and
... latentprocess irregularities carry the inherent riskadfising an unreasonable substantive

outcome.?3

The court endorsefllis v Morgarf>> where the court said the foliowing:

“But an irregularity in proceedings does not meanngorrect judgment; it refers not to the
result, but to the methods of a trial, such asel@mple, some high-handed or mistaken action

which has prevented the aggrieved party from hakiagase fully and fairly determined.”

The LAC explained this as follows:

“If conduct of the commissioner prevents a faialtof issues, even if perfectly well-
intentioned and bona fide, though mistaken, theh sonduct will amount to a gross
irregularity, and that will be encugh successftdlfound a review under s 145(2) of the
LRA. The court by necessity must scrutinize thesoea of the commissioner not to
determine whether the result is correct; or fot thatter substantively reasonable, but to
determine whether there is a latent irregulartigt is, an irregularity that has taken place
within the mind of the commissioner, which will gride ascertainable from his or her
reasons 2

233
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6.4 THE SUPREME COURT OF APPEAL

Herholdt appealed to the SCA against the decisidheoLAC. COSATU had intervened in this
case because it was concerned that the Labourswoantt by admitting latent irregularities and
dialectical unreasonableness as grounds for rewiedyly watered down the standard for

challenging CCMA awards on review.

“This relaxation appears from the judgment of ti@ihitially and thereafter the judgment
of the LAC where it was indicated that the grouhdewiew of gross irregularity in respect
of CCMA arbitrations under s 145(2)(a)(ii) of th&A involves the consideration of what
the LAC termed ‘latent irregularities’ and ‘dialexzl unreasonableness’ and that these
provide a basis for review more extensive tharigliel of unreascnableness identified as a
ground of review irSidumo’**’

The SCA observed that aftSrdumathe position in regard to reviews of CCMA arbitoati
awards should have been clé#lt held that reviews could be brought on the usoeableness
test laid down by the Constitutional Court and ghaunds set out in sections 145(2)(a) and (b)
of the LRA. However, there has been a developmreatdifferent direction aimed at providing a

more generous standard for review of CCMA arbioragwards>°
Latent irregularity

With regard to the approach adopted by the LACelation to latent irregularities, the SCA
found that two points flow from it. The first poiigt that the threshold for interference with the
award is lower than in terms of the judgmen8idumc®*® The second point flowing from the
approach is that it is immaterial whether the neisedched by the arbitrator is one that could
reasonably be reached on the material before Higaor?** The potential for prejudice is
sufficient to warrant interferenéé?

7 At para 8.

At para 14.
At para 15.
At para 17.
At para 17.
At para 17.
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The origin of the approach adopted by the LAC dsctum in the minority judgment of Ngcobo
J inSidumé*Wwhere he said the following:

“Fairness in the conduct of proceedings requiresctimmissioner to apply his or her mind
to the issues that are material to the determinatfahe dispute. One of the duties of a
commissioner in conducting an arbitration is tcedetine the material facts and then apply
the provisions of the LRA to those facts in ansngtthe question whether the dismissal
was for a fair reason. In my judgment, where a c@sioner fails to apply his or her mind
to a matter which is material to the determinatibfairness of the sanction, it can hardly
be said that there was a fair trial of issu&8.”

The SCA held that this dictum results in an appndadhe review of CCMA arbitration awards
that is contrary to that endorsed by the majoritigiment irSidumac®*® The SCA held that as all
courts are bound by the majority judgment the dgwelent of the notion of latent irregularity, in

the sense that it has assumed in the Labour Cearispt be acceptédf

The SCA held that a latent irregularity is a grioesgularity within the meaning of section
145(2)(a)(ii) only in the limited sense, where tezision maker has undertaken the wrong

enquiry or undertaken the enquiry in the wrong neafif

Dialectical unreasonableness

With regard the LAC’s approach on dialectical usmebleness, the SCA found that the
approach is based on a dictum by NgcoboMimister of Health & another NO v New Clicks
South Africa (Pty) Ltd & others (Treatment Actioan@paign & another as Amici Curigé§
which reads:

“There is obviously an overlap between the grouhickaiew based on failure to take into
consideration a relevant factor and one based®nriheasonableness of the decision. A
consideration of the factors that the decision makbound to take into account is

>3 At para 267.

At para 18.
At para20.
At para 20.
At para 21.
2006 (2) SA 311 (CC) at para 511.
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essential to a reasonable decision. If a decisiakemfails to take into account a factor that
he or she is bound to take into considerationrékalting decision can hardly be said to be
that of a reasonable decision mak&r.”

The SCA stated that this dictum relates to the isions of PAJA and that as PAJA does not
apply to reviews under section 145(2) it is of pplacation to CCMA arbitration awards® The
SCA further noted that if the dictum is applieddonsidering the reasoning of a CCMA
arbitrator and determining that the reasons gieemfaking an award are not such as to justify
that award its effect it to resuscitate the SCAgsigion inRustenburg Platinum Mines v CCMA

even though that decision was expressly overru&dumao®™*

The SCA went on to summarize the position regarthegeview of CCMA awards as follows:

“A review of a CCMA award is permissible if the def in the proceedings falls within one
of the grounds in s 145(@) of the LRA. For a defect in the conduct of theqamdings to
amount to a gross irregularity as contemplated b§=(2)a)(ii), the arbitrator must

have misconceived the nature of the inquiry owediat an unreasonable result. A result
will only be unreasonable if it is one that a rewsde arbitrator could not reach on all the
material that was before the arbitrator. Materiabes of fact, as well as the weight and
relevance to be attached to particular facts, aténmand of themselves sufficient for an
award to be set aside, but are only of any consegui their effect is to render the
outcome unreasonabl&?

The SCA then applied its mind to the facts of thsecin light of the tests for review it had

confirmed to be the proper approach. The courtlcoled as follows:

“...the issue in dispute was whether Mr Herholdt Hasthonestly failed to disclose a

conflict of interest regarding the two wills. Thenesmissioner correctly stated in her award
that this was the issue. She dealt exhaustively thié evidence and concluded that he had
not been dishonest. Given the depth of her tredtofehe evidence it could hardly be said
that she misconceived the nature of the enquiryitBs clear from the judgments of both
the labour court and of the LAC that her conclusi@s not one that a reasonable decision-
maker could have reached in the light of the ewidesnd the issues she was called upon to
decide. The result was 'substantively unreasonalile sense that no reasonable
commissioner, acting reasonably, could have reattifedecision on the evidence and the

29 At para 23.

At para 24.
At para 24.
At para 25.
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inferences drawn from it'. So, it is clear thatwitiistanding its excursus on ‘latent
irregularities' and 'dialectical unreasonablentesLAC was alive t@&idumoand applied it
correctly.”®>?

The findings of the SCA have been reaffirmed inrdeent decision of the LAC i@old Fields
Mining South Africa (Pty) Ltd (Kloof Gold Mine) VOMA & others®** The LAC reiterated that
reviews of arbitration awards are not divided iptocess-related and result-based reviews. The
court held that the test for review of arbitratenmards is the reasonableness test set out in

Sidumo In this regard the court held as follows:

“Sidumodoes not postulate a test that requires a simglkiation of the evidence
presented to the arbitrator and based on that atatuof the evidence presented to the
arbitrator and based on that evaluation, a detextioim of the reasonableness of the
decision arrived at by the arbitrator. The courBidumowas at pains to state that
arbitration awards made under the Labour Relathagi_RA) continue to be determined
in terms of s 145 of the LRA but that the constitoél standard of reasonableness id
“suffused” in the application of s145 of the LRAhIF implies that an application for
review sought on the grounds of misconduct, gnosgularity in the conduct of the
arbitration proceedings, and/or excess of powellanwi lead automatically to a setting
aside of the award if any of the above groundg@rad to be present. In other words, in a
case such as the present, where a gross irreguiathie proceedings is alleged, the
enquiry is not confined to whether the arbitratisaonceived the nature of the
proceedings, but extends to whether the decisiattitte arbitrator arrived at is one that
falls in a band of decisions to which a reasondblgsion-maker could come on the
available material®®®

The court held that gross irregularity is not d-s&dnding ground of review. The reviewing court
must consider the alleged misconduct committechbyarbitrator then apply the testSidumo.

The court held as follows:

“A ‘process-related review’ suggests an extendaddsrd of review, one that admits the
review of an award on the grounds of a failuretmydrbitrator to take material facts into
account, or by taking into account facts that emdévant, and the like. The emphasis here
is on process, and not result. Proponents of ibis argue that where an arbitrator has
committed a gross irregularity in the conduct & #rbitration as contemplated by s145(2),
it remains open for the award to be reviewed ahdside irrespective of the fact that the
decision arrived at by the arbitrator survives Sidumotest. | disagree. What is required is
first to consider the gross irregularity that thieimator is said to have committed and then
to apply the reasonableness test establish&idwmo The gross irregularity is not a self-
standing ground insulted from or standing indepahdétheSidumatest. That being the

23 At para 26.

Unreported case no JA 2/2012 of 4 November 2013.
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case, it serves no purpose for the reviewing douwbnsider and analyse every issue raised
at the arbitration and regard a failure by theteator to consider all or some of the issues
albeitmaterial as rendering the award liable to be sdeam the grounds of process-
related review ®°

6.5 CONCLUSION

The SCA held that the basis for the LAC’s judgmisitigcobo J’'s gross irregularity dictum in
Sidumo This dictum appears to have been subsequenttyrsed by the Constitutional Court in

CUSA v Toa Yingvhere the court held as follows:

“It is now axiomatic that a commissioner is reqdite apply his or her mind to the issues
before him. One of the duties of a commissionén determine the material facts and then
to apply the provisions of the LRA to those factanswering the question whether the
dismissal was for a fair reason. Commissioners edaot do so do not fairly adjudicate
the issues and the resulting award will be unreaisien®>’

There has been a lot of controversy with regatfti¢aest for review since the judgment in
Sidumo It appears that the SCA has finally settied thleade. In summary, the SCA confirmed

that the correct approach to reviews of statutdbitrations is as follows:

The drafters of the LRA intended an extremely hstandard for setting aside an award to
support the overall aim of a speedy and inexpensiselution of disputes arbitrated by the
CCMA. The general principle is that a ‘gross irrlagity’ concerns the conduct of the
proceedings rather than the merits of the decigiagualification to that principle is that a ‘gross
irregularity’ is committed where decision-makersaunceive the whole nature of the enquiry.
On Sidumo’s approach, the reasoning of the arbit@sumes less importance than it does on
the LAC’s approach where a flaw in the reasonirsgylts in the award being set aside. In the
Sidumatest, the reasons are still considered to see wh#th result can reasonably be reached
by that route. If not, the court must still consigédnether, apart from those reasons, the result is
one a reasonable decision-maker could reach ihdigthe issues and the evidence. The
evidence must be scrutinised to determine whetieotitcome was reasonable. Bidumatest

will justify setting aside an award if the decisigrientirely disconnected with the evidence’ or

% para 15.

7 At paras 76 and 134.
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is ‘unsupported by any evidence’ and involves speculation by the commissioner. The review
ground of reasonableness introduced by the Constitutional Cdsidumoessentially provides

for a result-based approach; not for a process-related review.
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CHAPTER SEVEN

CONCLUSION
7.1. CONCLUSION
The aim of this research was to achieve four oljjestnamely:

a) To outline the difference between reviews and algpea

b) To set out the grounds for review in terms of secfi45 of the LRA.

c) To outline how the courts have formulated and dewedl the test for review.

d) To determine the role of reasonableness in thewesif CCMA arbitration proceedings.

e) To determine if the recent decision of the SCAlerhoidthas settled the debate
revolving around the question whether section Id¥ides for both a result-based and

process-related review.

A discussion of the difference between reviews appeals was undertaken. The courts have
emphasized the importance of maintaining the disbn between a review and an appeal. An
appeal court considers the material before thetaduirst instance to reach its own conclusion

on that evidence. Reviews are to determine whelfgearbitrator committed a gross irregularity

in the conduct of the proceedings. There is alfmebetween a review and an appeal and whilst
it may be difficult to draw the line some timesg tilistinction must not be blurred.

In terms of section 145 of the LRA a person mayappthe Labour Court to set aside an award
of the CCMA on one or more grounds listed in thatt®n. The grounds listed in section 145
are: misconduct, gross irregularity in proceedimysess of power, and improper obtaining of an
award. Misconduct relates to immoral conduct sustbias and extra-curial conduct such as
improper relationship with a party outside of amdtion. Gross irregularities in the proceedings
refer to the manner in which the proceedings wevsadacted. There are two types of
irregularities: patent irregularities which takeagg openly and latent irregularities which take

place inside the mind of the arbitrator. A latan¢gularity would be a ground for review only if
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the arbitrator undertaken the wrong enquiry or utadken it in the wrong manner. If an arbitrator
exceeds the powers set out in the LRA the awarbbsilset aside. Awards have been set aside
on account of commissioners having exceeded tlosvweps by assuming jurisdiction where they
had none. An award is improperly obtained if theyp#o the dispute obtains the award through

bribery or fraud, or if the party to the disputecidtens a commissioner.

Section 33(1) of the Constitution provides that adstrative action should be lawful, reasonable
and procedurally fair. Irsidumothe court held that CCMA arbitration proceedingsistiute
administrative action and therefore should compiththe Constitution. Arbitrators are obliged

to make reasonable decisions, and the obligatiaio teo suffuses section 145 of the LRA.

SinceSidumothe Labour Courts have made significant stridemierpreting and applying the
Sidumotest and the grounds of review set out in sectié(2) of the LRA. The legal position
regarding reviews as illustrated by the case ldadcabove is that the grounds in section 145 of
the LRA are not obliterated but are suffused by @mastitutional standard of reasonableness.
CCMA arbitration awards may be reviewed on the gdsuof review listed in section 145 of the
LRA, and, in addition, on the ground of unreasoeabts. Before the recent decision of the
SCA inHerholdtthe position held by the Labour Courts was thatettege two broad types of
reviews, namely, result based reviews and proedated reviews. This meant that there are two
types of unreasonableness: substantive unreasoeableand dialectical unreasonableness.
However, after the Labour Courts were accused dfilynrelaxing the standard for review, the
SCA inHerholdtruled that holding that there are two types of asomableness would not be in
line with the majority judgment iBidumo All courts are bound by the majority judgment. It
confirmed the accusation that the Labour Courtsehawnduly relaxed the standard for
challenging CCMA awards on review. It concludedrdéfiere that there is only one type of

unreasonableness and that is substantive unredspess.
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The test for substantive unreasonableness iSithenatest, i.e whether the decision reached by
the commissioner is one which a reasonable decrsger could not reach. The arbitrator must
have misconceived the nature of the inquiry orvediat an unreasonable result. Where a
commissioner fails to apply his mind to materialyevant facts or considerations, this is not by
itself sufficient for an award to be set asideibuinly of consequence if its effect is to rendwer t

outcome unreasonable.
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