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ABSTRACT 

Section 23(2) of the Basic Conditions of Employment Act calls for proof of illness from 

employees who are absent from work due to sickness. The most authoritative 

document to serve as proof in this regard is the medical certificate received from a 

medical practitioner or any other person certified to diagnose and treat patients and 

registered with a professional council established by an Act of Parliament. Sick notes 

are relied upon by employers who often struggle to meet their operational 

requirements and organisational goals when employees are away from work owing to 

illness or when employees abuse their sick leave benefits. 

 

Traditional healers are the custodians of indigenous traditional healing. To conduct 

this healing, they often make use of spiritual guidance from their ancestors and 

traditional medicine. Those trained in traditional healing are now able to issue lawful 

medical certificates by virtue of the Traditional Health Practitioners Act 22 of 2007. 

Once registered with the Interim Council for Traditional Health Practitioners, they 

become known as traditional health practitioners. 

 

This dissertation will focus on the impact that the sick notes issued by traditional health 

practitioners have on the South African workplace. The discussion will centre on the 

known nature of traditional healing and the empowering legislation, concluding that 

the practice is unsuited to regulation. The dissertation will also discuss the principle of 

reasonable accommodation and how it should be used to establish the degree to 

which employers should accept sick notes received from traditional health practitioners 

and traditional healers alike by referring to examples in case law. 
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CHAPTER ONE 

INTRODUCTION 

 

1.1 Introduction and background 

Traditional healers play a significant role in the lives of many South African people and 

in society at large. They have been described as possessing the gift of receiving 

spiritual guidance from their ancestors and in most cases, engaging in indigenous 

medical practice.1 This practice is considered one of the most accessible sources of 

health care in many countries on the African continent.2 Traditional healers are seen 

also as cultural custodians in African society, influencing not only the manner in which 

ailments and illnesses are conceived and dealt with, but also the mode of behaviour 

their patients exhibit through cultural interpretations.3 They are sought after specifically 

because of their ability to heal through reference to a patient’s cultural beliefs.4 

 

Traditional healers are held as specialists in techniques, theories, beliefs and customs, 

and uses of traditional medicine which have not been scientifically proven but have 

been communicated by ancestors to descendants during traditional health practice.5 

The techniques and theories employed by traditional healers are communicated and 

taught with or without written documentation.6 

 

Even with the overpoweringly socially accepted use of Western medicine by many in 

South Africa, it is believed that 80% of the population still make use of the services of 

traditional healers.7 Traditional healing is popular due to its reference to not only 

physical ailments, but because it also pays attention to mental and cultural forces,8 

 
1 T Sodi, et al ‘Indigenous healing practices in Limpopo Province of South Africa: A qualitative study’ 
(2011) 49(3) International Journal of Health Promotion and Education 101-110.  
2 Ibid.  
3 N Mbatha, et al ‘Sick certificates issued by South African Traditional Health Practitioners: Current 
legislation, challenges and the way forward’ (2022) 112(7) South African Medical Journal 129. 
4 T Zuma et al ‘The role of traditional health practitioners in rural KZN, SA generic or mode-specific’ 
(2016) 16(304) BMC Complementary and Alternative Medicine 2. 
5 V De Andrade, ‘Traditional healers and modern doctors do not understand each other because they 
learn different things' South African traditional health practitioners training with regards to hearing 
impairment (2011) 49(3) International Journal of Health Promotion and Education 121. 
6 Ibid. 
7 World Health Organization. Traditional Medicine Strategy 2002- 2005 1. 
8 M Moshabela, T Zuma & B Gaede ‘Bridging the gap between biomedical and traditional health 
practitioners in South Africa‘ (2016) Medicine, Political Science South African Health Review 87 
https://hdl.handle.net/10520/EJC189316.. 



2 

 

impacting the health of patients. Another reason for their popularity is their accessibility 

to the patients in their communities, facilitating expeditious treatment.9  

 

There has for centuries been mistrust between those who advocate exclusive use of 

biomedical and Western systems and those who advocate for traditional health 

systems to be more recognised by society.10 Advocates for Western systems have at 

the heart of their argument, the fact that traditional healing does not have a body of 

evidence to support it.11 Professor Ralph Kirsch (UCT) described traditional healers 

as very caring people who are extraordinarily skilled in psychoanalysis and 

counselling.12 He also recognised that there were other execrable healers who 

regularly poisoned their patients.13 This view of traditional healers (and traditional 

health practitioners) is not isolated or uncommon. Previous legal provisions went as 

far as banning the use of traditional healers by the public.14 

 

Employees who seek treatment from traditional healers are often faced with a dilemma 

when having to account for their period of absence from work. The absence may 

impact the operational efficiencies of an employer, which requires an employee to 

submit a medical certificate (sick note) when he or she returns from sick leave to justify 

this operational disturbance. An employee who seeks medical treatment from a 

traditional healer faces challenges in this regard when these sick notes are not 

accepted by employers. Section 23(1) and (2) of the Basic Conditions of Employment 

Act15 (BCEA) require that an employee who stays away from work due to medical 

reasons must, in certain circumstances, provide an employer with a medical certificate 

that is issued and signed by a medical practitioner, or any other person certified to 

diagnose and treat patients and who is registered with a professional council by an 

Act of Parliament. 

 

 
9 A Abrams, T Falkenberg, C Rautenbach, M Moshabela, B Shezi, S van Ellewee and R Street, 
‘Legislative landscape for traditional health practitioners in Southern African development countries: a 
scoping review’ 10(1) BMJ 1.  
10 M Moshabela, T Zuma & B Gaedenote 8 at 85. 
11 R Kale, ‘Traditional Healers in South Africa: A Parallel Health Care System’ (1995) 6(310) BMJ.at 
1182. 
12 Ibid. 
13 Ibid. 
14 Health Act 56 of 1974. 
15 Act 75 of 1997. 
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Prior to the enactment of the Traditional Health Practitioners Act16 (THPA) the 

practitioners envisioned by section 23(2) of the BCEA did not include traditional 

healers. The enactment of the THPA and the subsequent establishment of a 

professional council, allowed for the registration of traditional healers who would then 

become known as traditional health practitioners to satisfy the registration 

requirements of the BCEA.17 

 

The Interim Council for Traditional Health Practitioners (Interim Council) is the 

professional body responsible for the registration of traditional health practitioners.18 

Further to this, the primary duty of the Interim Council is to regulate those within its 

sector,19 allowing the registered practitioners to issue valid sick notes as directed in 

section 23(2) of the BCEA.  

 

While this has been seen as a victory by many who have been hoping for the 

recognition of traditional healers in the mainstream health care sector, it has not been 

received in the same positive light by all parties involved, such as employers in the 

workplace − leading to the purpose of this paper which is to discuss the validity and 

reliability of medical certificates issued by traditional health practitioners in the South 

African workplace. It will be shown that while regulation has been called for and 

inclusion celebrated, it has led to an impracticality in that medical certificates issued 

by traditional health practitioners lack validity and reliability by virtue of a registration 

process that is not of standard and uniform application. A detailed discussion of the 

THPA20 and regulations in relation to medical certificates is to follow in this dissertation. 

 

1.2 Rationale 

The research conducted in this dissertation aims to establish the status and impact of 

a traditional health practitioner’s sick note in the South African workplace. With the 

enactment of the THPA legitimising sick notes from traditional health practitioners in 

terms of the BCEA,21 it will be shown that full credibility cannot be prescribed to these 

 
16 Act 22 of 2007. 
17 Section 21 of the THPA. 
18 Section 6(j) of the THPA. 
19 Section 5(g) of the THPA. 
20 Act 22 of 2007. 
21 Act 75 of 1997. 
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sick notes on this basis alone. In the absence of specific requirements being 

formulated and perfected through practice, the validity of these notes remain a concern 

for employers.22  

 

The research undertaken in this dissertation will also highlight the importance of sick 

notes and the cultural clash that takes place when an employee’s cultural beliefs 

negatively impact an employer’s business requirements. It is the purpose of this study, 

with reference to the dynamic nature23 of traditional healing, to show that sick notes 

by traditional health practitioners negatively impact and strain relations between 

employees and employers as there is not enough legislative regulation pertaining to 

these notes, making their validity questionable, and necessitating an exercise of 

reasonable accommodation by employers. 

 

1.3 Literature review 

Traditional healers remain important for the primary health care and cultural beliefs of 

millions of South Africans.24 They offer alternative medical assistance which relies on 

spiritual guidance from the ancestral world.25 De van Niekerk writes that the cultural 

beliefs held by people are part of their significant truths.26 They form part of the domain 

of truth known as mystica, whereby the beliefs in themselves are not confirmed by 

studies or research findings.27 In the absence of such confirmation, it would make 

legislative regulation a challenging task. 

 

Attempts have, however, been made to incorporate the traditional healing practice into 

the national health legislative framework through the THPA which established the 

validity of sick notes issued by traditional health practitioners registered in terms of this 

Act. Rautenbach states that with only the THPA (and its accompanying regulations) 

 
22 B Tshehla, ‘Traditional health practitioners and the authority to issue medical certificates’ (2015) 
105(4) SAMJ 279. 
23 N Mlisa ‘Encountering the other: Jungian analysts and traditional healers in South Africa Part III: The 
traditional health practitioner's stance and the world view‘ (2020) 65(1) The Journal of Analytical 
Psychology 212-215. 
24 R Street, M Smith, M Moshabela, B Shezi, C Webster and T Falkenberg, ‘Traditional health 
practitioners and sustainable development: a case study in South Africa‘(2018) 165(4) Public Health at 
2.  
25 Sodi note 1 above. 
26 J De V van Niekerk ‘Traditional healers formalised’ (2012) 102(3) 3 SAMJ 105. 

27 Ibid. 
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as a source for the incorporation of traditional healers into the existing national health 

legislative framework, there remains a large vacuum to be filled for the practical use 

of traditional health practitioner medical certificates.28 As remarked by Chenia, the 

absence of key provisions in this framework, leave the legal position of traditional 

healer sick notes unchanged.29 This view is supported by Mbatha et al who recognise 

that the practice remains informal, partially regulated and does not legally support sick 

notes issued by traditional health practitioners.30  

 

It is to be noted, however, that whilst sick notes issued by unregistered traditional 

healers have been accepted by employers and validated by South African courts,31 

they have not been accepted as equal to those from other conventional practitioners. 

In the case of Kievits Kroon Country Estate (Pty) Ltd v Mmoledi,32 acceptance of sick 

notes constituted recognition of the right to cultural expression in the workplace. 

Bellengere and Spurrett state that a lower standard for traditional healer sick notes is 

identified,33 based on the criteria for a standard medical certificate as issued by a 

medical practitioner.34 This is an acceptable statement explained by the incompatibility 

of traditional healing with the current medical registration system.35 

 

While employees make use of the services of traditional healers as part of their rights 

to cultural expression and to elect a health provider of their choice, the concerns of an 

employer are often based on their business needs. The formalities demanded by 

regulation through the THPA tend to impede peaceful relations between the two 

parties. Rycroft points out that there is provision for traditional healer certificates in 

some sectoral determinations which are not subject to the provisions of the THPA.36 

 

 
28 C Rautenbach ‘Some comments on a new legislative framework for female traditional healers in 
South Africa’ (2008) Emory International Law 116. 
29 M Chenia ‘Traditional healers and sick leave’ (2019) 22 PER 18. 
30 Mbatha note 3 above. 
31 Ibid. 
32 (2012) 33 ILJ 2812 (LAC). 
33 A Bellengere and D Spurrett, ‘A discordant note: Kievits Kroon Country Estate v Mmoledi’ available 
at www.academia.edu 488. 
34 Ibid. 
35 J De V van Niekerk note 26 above at 106. 
36 A Rycroft 'Accommodating religious or cultural beliefs in the workplace: Kievits Croon Country Estate 
v CCMA; Lamina v Green Four Security; POPCRU v Department of Correctional Services’ (2011) 23(1) 
SA Mercantile Law Journal 111. 
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With reference to the above literature, this dissertation aims to show that it is the 

regulation of traditional healing as expressed in the THPA that contributes to the 

negative impact that sick notes issued by traditional health practitioners have on the 

workplace. As expressed by Bernard, the exercise of reasonable accommodation by 

employers is necessary in matters which concern the cultural and religious beliefs of 

employees to ensure harmony.37 

 

1.4 Research questions 

Within this dissertation, the main research question to be considered is: 

1.4.1 What is the impact of the traditional health practitioner’s medical certificate in 

the South African workplace? 

 

The above question is answered, through the consideration of the following sub-

questions within the text. 

1.4.2 Is there adequate legislative regulation for traditional medical certificates? 

1.4.3 To what extent do traditional healer medical certificates impact on the South 

African workplace? 

1.4.4 To what extent are employers reasonably expected to accommodate sick notes 

received from traditional health practitioners? 

 

1.5 Methodology of research 

The research method to be used in this dissertation is desk based or desktop. It will 

comprise of an analysis of primary sources such as statutes, legislation and case law. 

There will also be use of secondary sources such as academic and journal articles. 

These sources of information have been accessed from Hein Online, Google Scholar, 

Sabinet Online and through web-based searches conducted on Google. No 

information has been sourced through the interviewing of third parties, surveys, or 

questionnaires. 

 

1.6 Ethical clearance 

Ethical clearance for this research paper has been applied for and granted by the 

UKZN research ethics committee. Proof of this approval, which is communicated as 

 
37 R Bernard, R ’Reasonable accommodation in the workplace: To be or not to be?’ (2014) 17(6) PER 
2888. 
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an exemption, is attached to this dissertation. 

 

1.7 Limitations 

Although the THPA was enacted approximately 15 years ago, there is very little case 

law that speaks directly to the topic, the main reason being that there is no record of 

any traditional health practitioners being registered by the Interim Council.38 The 

absence of any proven registration of a traditional health practitioner and subsequent 

issuing of a sick note, gives no direct evidence of the impact of a traditional health 

practitioner. All sick notes from traditional healers approved by employers since the 

enactment of the THPA, have therefore not been in compliance with the law, but rather 

courtesy to respect for the sincere cultural belief that employees hold.39 

 

With regard to the above, the research question is still adequately answered by 

research into the nature of traditional healing, relevant legislation which includes the 

Traditional Health Practitioner Regulations of 2015 (Regulations) and case law that 

provides context to the topic and recommendations given.  

 

1.8 Structure of chapters 

Chapter one serves as the introduction of the topic. Here, an overview is provided 

along with the research questions, methodology and topic limitations. 

 

Chapter two provides an overview of traditional healers and the nature of traditional 

healing. With that, the cultural and societal importance of traditional healers in South 

Africa is discussed. 

 

Chapter three focuses on the legislative landscape upon which the THPA is built. The 

legislative background and an analysis thereof is set out, whereby the role played by 

international and regional institutions such as the World Health Organization, the 

African Union and Southern African Development Community are discussed. The 

South African Constitution (the Constitution) and provisions regarding the right to 

culture and religion are also analysed including specific provisions within the THPA 

whose relevance is established from the information presented. 

 
38 Maserumule Corporate Employment Law Medical certificates from traditional health practitioners 2. 
39 Mbatha note 3 above. 
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This chapter also discusses legislation surrounding sick notes in terms of section 23(2) 

of the BCEA. The relevant training, qualifications and codes of conduct of the 

practitioners able to issue such sick notes are discussed in this chapter.  

 

Chapter four provides an analysis of the requirements of traditional health 

practitioner’s sick note in relation to the workplace. By establishing the importance of 

a sick note for an employer’s operational needs, the impact of the sick note will be 

evaluated. The principle of reasonable accommodation in the workplace is discussed, 

with examples of how the principle has been applied in case law. 

 

Chapter five offers a section on the findings within the chapters, conclusion of the 

discussion and recommendations. 

 

1.9 Chapter conclusion 

The above chapters offer an overview of the topic, providing a map which details the 

background of the topic, rationale behind the study and the research questions to be 

answered. The research methodology, structure of the dissertation and limitations 

have also been set forth within this chapter. 
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CHAPTER TWO 

AN OVERVIEW OF TRADITIONAL HEALING IN SOUTH AFRICA 

 

2.1 Introduction 

South Africa is often described as a rainbow nation with reference to its many races, 

cultures and religions.40 With South Africa being a culturally rich and diverse nation, it 

was necessary for the Constitution of the newly democratic country to recognise and 

protect all cultural beliefs. Central to the cultural practices of the indigenous South 

African people is the belief in traditional healing practices.41 The importance of cultural 

heritage is seen in the millions of people who use natural products and traditional 

healthcare approaches to meet primary healthcare needs.42 

 

Traditional health practice is described as the performance of an activity or service 

based on traditional philosophy and using traditional medicine.43 The object of this 

practice is often to diagnose, treat or prevent a physical or mental illness.44 The 

custodians of traditional healing in South Africa are traditional practitioners.45  

 

This form of healing practice was in practice before Western medicine was introduced 

to South Africa by colonisation in the 17th Century.46  It is still very popular today and 

evident in cultural practices, despite discreditation during both colonialism and the time 

of apartheid.47 Its popularity is further evident in the different races of people who 

consult with traditional healers and train under them, who now include individuals of 

European ancestry.48 Traditional healers who offer such healing are preferred by many 

as they offer an opportunity for an individual to improve their personal well-being and 

 
40 M Prinsloo and E Huysmnan, ‘Culture and religious diversity: Are they effectively accommodated in 
the South African workplace?’ (2018) 22(1) Law Democracy & Development 26-38. 
41 Street note 24 at 2. 
42 Ibid. 
43 Traditional Health Practitioners Act 35 of 2004: Definition section. 
44 Ibid. 
45 R M Van Rooyen et al ‘Evidence-based recommendations to facilitate professional collaboration 
between allopathic and traditional health practitioners’ (2017) 22 Health SA Gesondheid  
 292. 
46 P Guma and M Sekgothe ‘The historical relationship between African indigenous healing practices 
and Western-orientated biomedicine in South Africa: A challenge to collaboration’ (2020) 76(4) HT 
Section Teologiese Studies / Theological Studies 2. 
47 Z Marovic & M M Machinga ‘African Shamanic knowledge and transpersonal psychology: Spirits and 
healing in dialogue’ (2017) 49(1) Journal of Transpersonal Psychology32. 
48 R Thornton ‘The transmission of knowledge in South African traditional healing’ (2009) 79(1) Journal 
of the International African Institute 17. 
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spiritual needs and not just physical ailments.49 

 

This chapter discusses the concept of traditional healing in South Africa by providing 

a detailed description of its custodian, the traditional healer. Their unique form of 

practice and cultural and societal significance will be discussed as well as other 

reasons why many people find them indispensable. 

 

2.2 Who is a traditional healer? 

It is necessary to contextualise who is a traditional healer and the role such person 

plays in the healing process, to understand the importance and relevance of the 

traditional sick note and its applicability in the workplace. Traditional healers are 

defined in different ways because they offer different services to different people with 

different needs.50 A simple and widely accepted definition, however, is that they are 

people who engage in indigenous medical practice.51 This practice is indigenous in 

that the African conception of the nature and origin of the universe are used to heal 

patients and promote their well-being.52 They are gifted and possess the ability to 

receive spiritual guidance from the ancestral world.53 This ability is an endowment in 

that a person does not elect to become a traditional healer, but a facility bestowed 

upon him or her by their ancestors.54 

 

There are in principle three main categories of traditional healers found in South Africa: 

diviners (izangoma), herbalists (izinyanga) and faith healers (abathandazi).55  

 

Diviners are seen as the most senior of healers on account of their ability to 

communicate with ancestors and their mystical powers.56 They operate within the 

traditional religious supernatural context as mediums with ancestral spirits.57 They 

undergo a training process known as ukuthwasa which can last between six months 

 
49 Rautenbach note 28 above at page 115. 
50 Guma and Sekgothe note 46 above. 
51 A Devenish ‘Negotiating healing: The politics of professionalization amongst traditional healers in 
KwaZulu-Natal’ OpenUCT 2. 
52 Sodi note 1 above. 
53 Ibid. 
54 Ibid. 
55 Van Rooyen note 45 above at page 35. 
56 Ibid. 
57 Ibid. 
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and 10 years.58 The training conducted is secret and not public knowledge as 

traditional mastery is to be passed in due course down to the diviner’s initiates.59 

 

Herbalists are widely known for their specialisation in the use and preparation of herbs 

and medicinal mixtures (muti).60 They are also called traditional doctors because of 

their ability to treat diseases.61 Herbalists have in-depth knowledge of curative herbs 

and natural treatments which not only heal patients but also focus on helping the 

patient’s entire family.62 They are generally trained by family members as the 

knowledge is passed down from generation to generation.63 They enter a strict 

apprenticeship programme of varying durations as long as a few years.64 

 

Faith healers use the power of prayer to heal and provide their patients with holy water 

and ash to aid this healing.65 The power could originate from the Holy Spirit or from 

ancestral spirits.66 When emerging from ancestral spirits, faith healers might also have 

the power of divination.67 There is no specific training programme or duration for one 

to become a faith healer as it is a process consisting of prayer and purification through 

rites and rituals.68 

 

The next two types of traditional healers do not form part of the main categories of 

healers but are important for the discussion in the next chapter of this dissertation. 

Traditional birth attendants (ababelithisi) are typically elderly women who have vast 

knowledge of pregnancy issues.69 They teach expecting mothers behaviours to avoid 

during pregnancy, methods for their ritual bathing and the disposal of placentas.70 In 

order to qualify to be trained as a birth attendant, the trainee must have given birth to 

a minimum of two children for them to appreciate the joy and agony associated with 

 
58 Ibid. 
59 Ibid. 
60 Ibid. 
61 Sodi note 1 at age 102. 
62 Ibid. 
63 Ibid. 
64 Ibid. 
65 Guma and Sekgothe note 46 at page 35. 
66 Sodi note 1 at 102. 
67 Ibid. 
68 Ibid. 
69 Ibid. 
70 G Setswe “The role of traditional healers and primary health care in South Africa” (1999) 4(2) Health 
SA/Gesondheid 57. 



12 

 

childbirth.71 It has been reported that some traditional birth attendants have completed 

apprenticeships of 15 to 20 years before formally qualifying.72 

 

Traditional surgeons are qualified and recognised by leaders in their communities to 

perform male circumcisions.73 They are specialists in this procedure which is said to 

traditionally take a boy out of adolescence, bestowing upon him the rights and 

responsibilities of manhood.74 The training duration here again varies; however, in 

May and June of 2007, a two part training intervention by the Department of Health 

took place and covered all aspects of male circumcision.75 Some topics covered 

include lessons on initiation rites and the concept of initiation into manhood.76  

 

Traditional healers can at times specialise in more than one of the above categories, 

most commonly in the first three categories discussed.77 The next section discusses 

the most recognised and accepted training programme that traditional healers undergo 

that qualifies them to diagnose and heal their patients. 

 

2.3 Ukuthwasa 

Although not integrated into the National Quality Framework (NQF) as an official 

educational system,78 some traditional healers are trained under a structured and well-

known programme known as ukuthwasa. This programme has key elements accepted 

by other healers.79 Ukuthwasa is said to familiarise divination initiates with 

communication with the realm of spiritual and non-material realities.80 Wreford writes 

that the process starts with what she calls a ‘sickness of calling’ (‘the calling’).81 It has 

also been reported that other initiates undergo a spiritual experience when being 

 
71 Ibid. 
72 Ibid. 
73 M Mokgobi ‘Understanding traditional African healing’ (2014) 20 (Suppl 2) Afr J Phys Health Educ 
Recreat Dance 6. 
74 K Peltzer, A Nqeketo, G Petros and X Kanta, “Evaluation of a safer male circumcision training 
program for traditional surgeons and nurses in the Eastern Cape, South Africa‘(2008) 5(4) Afr J Tradit 
Complement Altern Med 346. 
75 Ibid 347. 
76 Ibid 346. 
77 Zuma note 4 at 8. 
78 R Street, “Unpacking the new proposed regulations for South African traditional health practitioners’ 
(2016 106(4) SAMJ 326. 
79 Guma and Sekgothe note 46. 
80 J Wreford, ‘Long-nosed hybrids? Sharing the experiences of white izangoma in contemporary 
South Africa’ (2007) 33(4) Journal of Southern African Studies 833. 
81 Ibid 833. 
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called.82 The calling is therefore not the same for all who experience it, but it generally 

presents itself as an emotional experience or as a dramatic emotional event.83 The 

time when the calling takes place is dependent on the initiate’s ancestors (amadlozi). 

There is no predetermined time when the selection and gifting of initiates takes place. 

It has been found that some initiates are selected during childhood.84 It is therefore 

important to note that it is the ancestors who control the process for initiates and the 

initiates may begin their training before reaching the age of maturity.85  

 

While this may give the impression that ancestors act as overbearing spiritual beings, 

they have been described as compassionate beings who still show an interest in the 

lives of their living relatives by supporting, protecting and empowering them as they 

work together towards achieving various goals.86  

 

As the living are dynamic, so are their ancestors,87 with this being seen in the various 

ways that they communicate with initiates throughout the process of ukuthwasa. In 

particular, before acceptance of the calling, some initiates encounter a snake in 

water.88 Many initiates report powerful ancestral dreams.89 It is through these dreams 

that ancestors guide and train initiates to communicate with the previously mentioned 

non-material realities and the collective unconscious.90 The calling lasts until it has 

been recognised and diagnosed, and the initiate acknowledges and accepts the call.91 

Once accepted, initiates begin a process to become a new person, dying from their 

old way of life.92 

 

Ancestors not only select which descendant on whom to bestow the gift of divination 

or prophecy, but will also choose the trainer and the training process.93 Initiates are 

 
82 Zuma note 4 at 6. 
83 Wreford note 80 at 833. 
84 Ibid. 
85 Ibid. 
86 Setswe note 70 at 2. 
87 Mlisa note 23 above. 
88 Sodi note 1. 
89 Ibid. 
90 Mlisa note 23 at 214. 
91 Wreford note 80 at 834. 
92 Sodi note 1. 
93 Zuma note 4 at 7. 
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taught by a trainer/teacher (igobela) or a school (mpandze).94 They are customarily 

expected to live with these teachers during their training.95 Various methods of healing 

and strengthening are taught to candidates, which are accompanied by the 

performance of rituals, confessional dances, and other events.96 All of this is done 

while initiates undergo ritualised humiliations which are coupled with other auguries of 

humility including abstinence, food prohibitions and the ban on cutting their hair.97 

 

The process of ukuthwasa can occur over a number of years and its completion 

reveals itself in different ways. A graduation ceremony is held where initiates emerge 

as new people to the acknowledgement of their peers and other family members.98 It 

is accepted at this stage that the initiate is now competent to communicate with the 

ancestral authority in order to heal others.99 

 

Throughout the above process of ukuthwasa, there is no standard training process 

followed by initiates or curriculum offered. It is a spiritual journey in the control of the 

ancestors of the initiates.100 

 

2.4 Cultural significance of traditional healers 

Cultural beliefs remain powerful even in the absence of logic and research findings.101 

They may take different forms and can be found at many levels through signs and 

symbols in everyday life.102 They have been defined as  

 

‘patterned ways of thinking, feeling and reacting, acquired and transmitted mainly by 

symbols, constituting the distinctive achievement of human groups, including their 

embodiment in artefacts; the essential core of culture consists of traditional ideas and 

especially their attached values.’103  

 

This definition shows that culture finds its foundation in tradition and tradition is fed by 

 
94 Guma and Sekgothe note 46 at 18. 
95 Wreford note 80 at 834. 
96 Sodi note 1. 
97 Wreford note 80 at 834. 
98 Ibid 835. 
99 Ibid. 
100 Ibid at 833. 
101 Van Niekerk note 26. 
102 Maserumule note 38 at 27. 
103 Ibid. 
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culture.104 

 

It has been found that the concepts of illness and the supporting health care systems 

in any society are connected to the existing cultural beliefs of the people within such 

society.105 This was found to be true in both African and Western societies.106 To 

elaborate, the different cultural groups (and societies) would formulate different ways 

of interpreting illnesses and generate their own special methods and remedies to treat 

such illness.107 Mokgobi uses the example of schizophrenia to illustrate this.108 This 

well documented mental health disorder is generally seen in the West as a condition 

brought upon by biological and chemical influences, but for traditional African societies 

for example, it is brought upon as a result of either witchcraft or the presence of 

ancestors in one’s life.109 Neither one of the two constructions is false, but do show 

how illness can be interpreted and understood in different ways depending on the 

cultural beliefs and world views held by individuals.110 By subscribing to either of these 

constructions, an individual would most probably visit a practitioner who shares the 

same view of an illness or condition as they do. 

 

Those who choose to treat their conditions in a cultural manner would rely on the 

aforementioned custodians to provide guidance and remedies for their illness.111 

Traditional healers are called upon by their patients not only for their experience and 

skills, but because they explicitly link the illness with the patient’s social and cultural 

beliefs.112 In African cultures, traditional healers are asked to use their gifts and 

training, to connect with those in the ancestral plane to invoke the necessary 

healing.113 Western practitioners are unable to do this because they are not trained to 

heal in this manner and lack the necessary connection with the ancestral plane to 

access the needed healing. This healing would need to be in accordance with 

traditional practices and with the use of traditional medicine. As indigenous African 

 
104 Ibid 28. 
105 Setswe note 70 at 4. 
106 Ibid. 
107 Ibid. 
108 Ibid 5. 
109 Ibid. 
110 Ibid 4-5. 
111 Ibid 7. 
112 Zuma note 4 at page 2. 
113 Setswe note 70 above. 
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people have a deep respect and desire for a balanced way of life grounded in a 

spiritual relationship, the links connecting them to their cultural values must be 

respected.114 

 

2.5 The role of traditional healers in communities 

Traditional healers play pivotal roles in the lives of the people they serve.115 Their 

insight into political and social issues have in the past enabled them to be vital 

components in social reconstruction and rebuilding.116 This act is extended also to the 

family units of patients. Traditional healers usually consult individual patients and call 

for family consultations where necessary, in order for them to probe into the patients’ 

existing physical, social and mental problems. By doing this, they are able to develop 

ways to positively change the family unit.  

 

Traditional healers are highly respected members of the communities they serve, 

having gained credibility and acceptance on account of their historical family 

backgrounds in the context of the same powerful ancestral lineage in these 

communities.117 The locality of healers helps to resolve issues of mutual trust and 

possible language barriers between parties.118 

 

In 2010, it was estimated that there were more than 250 000 traditional healers and 

only 28 000 medical doctors in the country.119 These estimated numbers support the 

reason why traditional healers are the first primary health point of contact for many 

South Africans. This is particularly true for people who live in rural areas which are 

generally poorly serviced by government public health institutions.120 With traditional 

healers working within the communities, they are more geographically accessible to 

their patients,121 making visits convenient by saving travel and medical costs. Patients 

also appreciate being charged only once they have been healed.122 However, 

 
114 Van Rooyen note 45 at page 32. 
115 Setswe note 70 at page 7. 
116 Ibid. 
117 Mbatha note 3 above. 
118 Rautenbach note 28 at page 115. 
119 Zuma note 4 at page 2. 
120 Rautenbach note 28 at page 114. 
121 Setswe note 70 at page 58. 
122 B King ‘“We pray at the church in the day and visit the sangomas at night” Health discourses and 
traditional medicine in rural South Africa’ (2012) 102(5), Geographies of Health  1173. 



17 

 

traditional healers are not the ‘poor man’s doctor’;123 some of their services and 

treatments cost the same as that of other health practitioners.124  

 

2.6 Services offered by traditional healers 

As mentioned earlier in this chapter, traditional healers offer a wide scope of services. 

They are known to market their services and abilities to help with matters regarding 

the attraction of power, love, security and money.125 Other known services include the 

treatment of unexplained pains, headaches, sexually transmitted diseases and 

strokes. They also provide counselling and social worker functions as well as assisting 

with matters relating to ancestral, supernatural and psychosocial problems.126 They 

are also often consulted to assist in matters where patients experience difficulties in 

finding employment.127 

 

2.7 The regulation of the traditional healing 

As comprehensively described above, the nature of traditional healing remains 

unintelligible because ‘the focal point of traditional healing is within the ancestral and 

spiritual realms.128 As the entire process of healing is reliant on spiritual bodies and 

elements, little room is available to conclusively understand and control the healing 

that is evoked by traditional healers. The mystical nature of traditional healing is 

accepted by believers and those sharing a similar cultural heritage.129 

 

The recognition of the constitutional rights to cultural and religious freedom of 

association, found in sections 30 and 31 of the Constitution,130 applies to traditional 

healers, by virtue of the enactment of the THPA.131 The THPA provided a legal 

framework for traditional healers to form part of the existing national health system.132 

By means of registration with the Interim Council, traditional healers receive the status 

of traditional health practitioner and are able to issue valid sick notes in terms of 

 
123 Guma and Sekgothe note 46 above. 
124 Ibid. 
125 Van Niekerk note 26 above. 
126 T Nyundu and K Naidoo, ‘Traditional healers, their services and the ambivalence of South African 
youth’ (2016) 14(1) Unisa Press Journals 2. 
127 Ibid. 
128 Zuma note 4 above at page 11. 
129 Van Niekerk note 26 above. 
130 The Constitution of the Republic of South Africa. 
131 Act 22 of 2007. 
132 Rautenbach note 28 above at page 116. 
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section 23(2) of the BCEA.133 The THPA has also outlawed the practice of traditional 

healing without registration to the Interim Council, making it necessary for all 

practitioners to comply with the regulations set out by the THPA.134 

 

The TPHA has regulations which aim to support it and to provide certainty and 

consistency amongst traditional health practitioners and those who use their 

services.135 In reality these regulations seem disconnected from the nature of 

traditional healing fully discussed in the preceding sections.  

 

The Interim Council has also neglected to provide a Code of Conduct setting out 

information relating to ethical considerations and what traditional health practitioner 

sick notes should contain. This would be in line with what has been done by the Health 

Professions Council of South Africa and the Allied Health Professions Council of South 

Africa.136  

 

2.8 Chapter conclusion 

This chapter has described the nature of traditional healing, its appeal, the services it 

provides and its importance in communities. The specific topics covered have been 

selected to not only show the key role played by traditional healers but why official 

recognition of these healers was necessary. In doing this however, the unsuitability of 

regulation has been underlined. 

 

The next chapter consists of two parts − the first will provide a legislative analysis for 

traditional health practitioners and the second, the issues around the sick note in terms 

of South African law.  

  

 
133 Section 21 of the THPA. 
134 Section 49 of the THPA. 
135 Section 2 of the THPA.  
136 Section M of the Code of Ethics, Allied Health Professions Act and section 2 of the General Ethical 
Guidelines for Health Care Professions booklet 1. 
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CHAPTER THREE  

A LEGISLATIVE ANALYSIS OF THE LAW REGULATING TRADITIONAL 

HEALTH PRACTITIONERS 

  

3.1 Introduction 

Traditional healers have gained renewed recognition through the enactment of the 

THPA. While they have long been supported by organisations such as the World 

Health Organization (WHO) and the African Union (AU) by way of appeals for 

traditional healers to be regulated through national laws and policies, the task has 

always been seen as daunting because of what is perceived as applying rigid 

legislation to the free-flowing nature of divinity and spirituality.137 Irrespective of the 

support for regulation by others, there is less support seen from traditional healers, 

who believe that working in an organised group is not only untraditional, but not 

acceptable in the eyes of the ancestors.138  

 

This chapter covers the legislative background to the enactment of the THPA of 2007. 

A brief discussion regarding the support for the regulation of traditional healers by 

international and regional institutions is undertaken in the chapter, showing how these 

efforts contributed to the enactment of the THPA. Lastly, South African national laws 

relating to sick leave are discussed in this chapter. 

 

3.2 The analysis of international law on traditional health practices 

The WHO is an agency of the United Nations which specialises in international public 

health.139 Since its inception in 1948, it has been responsible for supporting, 

researching and providing guidelines that help countries address public health 

issues.140 

 

From 1974, the African Regional Committee of the WHO (Regional Committee) 

attempted to critically interrogate the role to be played by traditional medicine in health 

 
137T W Bennet and A Pillay ‘The Natal and KwaZulu codes: A case for repeal’ (2003) 19(2) South African 
Journal on Human Rights 219. 
138 Rautenbach note 28 at page 17. 
139 World Health Organization Brochure (2007) 2. 
140 Ibid 4. 
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services in Africa.141 In 1976, The Regional Committee defined traditional health 

practitioners as people recognised by their communities as competent in providing 

‘health care using vegetable, animal and mineral substances and other methods 

based on social, cultural and religious backgrounds as well as on the knowledge and 

beliefs that are prevalent in such communities regarding physical, mental and social 

well-being and the causation of disease and disability.’142 This definition came with a 

growing awareness of the pivotal role played by traditional health practitioners in their 

communities and in many health care systems around the world.143 This was soon 

followed by a resolution being passed at the 13th World Health Assembly of the WHO 

in 1977 which aimed to promote the development of training and research within the 

field of traditional medicine.144 This resolution urged governments to afford importance 

to the use of traditional health systems with appropriate regulations.145 Other 

resolutions were then accepted by other countries, in hopes of supporting the use of 

traditional healers in national health care systems.146 

 

The Alma-Ata Declaration was introduced at the International Conference on Primary 

Health Care in 1978147 calling for a holistic definition of health which included the 

spiritual aspects of an individual in the context of their environmental and social 

surroundings.148 This contributed significantly to the official recognition of traditional 

healing, in that the understanding of healing systems would be based on a holistic 

understanding of health.149 The Alma-Ata Declaration further highlighted the 

necessary mobilisation of traditional medicine to ensure the ideal of health care for all 

could be realised.150 

 

The WHO identified four types of health care systems relating to the status and 

 
141 J Summerton ‘The incorporation of African traditional health practitioners into the South African 
health care system’ (2006) 38(1) Acta Academica 147. 
142 SA Parliament Meeting Cape Town, WHO Definitions, ‘Policy and Regulation of Traditional Medicine: 
Practitioners, practices and products/ Herbal Medicines’ 2. 
143 World Health Organization Guidelines for training Traditional Health Practitioners in Primary Health 
Care 3. 
144 THPA note 131 above. 
145 Devenish note 51 above at 5. 
146 THPA note 131 above. 
147 Ibid. 
148Devenish note 51 above at 2. 
149 Ibid. 
150 Summerton note 141 above. 
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position of traditional healing in societies where both traditional and western systems 

existed.151 The first type is an exclusive system which allows for the sole practice of 

conventional (biomedical) medicine, outlawing all other forms of healing.152 A tolerant 

system is one where a country’s health care system is based on conventional medicine 

but, there is tolerance for certain practices of traditional healing.153 The third type of 

health system is an inclusive health system.154 This system recognises traditional 

healing despite it not being formally integrated into all aspects of health care within 

that society’s health care system.155 The integrated system (the fourth type of system) 

is advocated by the WHO,156 describing the complete incorporation of all health care 

systems present in a society, to heighten the standard of health care of all people 

within that particular society.157 

 

The inclusive system existed in South Africa before the enactment of the THPA.158 It 

provided inadequate recognition of traditional healing and fell short of the intended 

goal of the WHO. The integrated system is the WHO’s preferred system, shared by 

African states,159 taking the form of the WHO’s 2008 draft policy on African traditional 

medicine.160 What this policy sought to achieve for South Africa in particular, was the 

creation of a framework to institutionalise traditional medicine and healers alike into 

national health systems and services.161 

 

3.3 A regional perspective on traditional health practices  

Despite the WHO’s policy to have traditional healing practices placed alongside those 

of their western counterparts, more needed to be done by regional unions and 

organisations. What was seen in many nations were systems of co-existence and not 

of collaboration as required.162  

 

 
151 Ibid. 
152 Ibid. 
153 Ibid. 
154 Ibid. 
155 Ibid. 
156 Ibid. 
157 Ibid. 
158 Ibid. 
159 Summerton note 141 above at 145. 
160 Mbatha note 3 above. 
161 Ibid. 
162 Summerton note 141 above at 149. 
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The AU is the successor of the OAU, which was Africa's first post-independence 

continental institution.163 The OAU was dismantled in September 1999 when the Sirte 

Declaration called for the establishment of a new continental organisation to continue 

its work.164 The AU was launched in 2002 with the hope of African leaders that 

cooperation and integration of African states would be increased and ultimately Africa 

would see growth and economic development.165 

 

Article 3 of the Constitutive Act of the AU lists its intention to work with international 

partners to eradicate preventable diseases and to promote good health in the 

continent.166 Evidence of this was shown by the AU declaring the Decade of African 

Traditional Medicine between the years 2001 and 2010 in support of many WHO 

initiatives.167 This took place at the Lusaka Summit of Heads of State whereby the 

action plan for this initiative was adopted.168 In making this a significant and worthwhile 

plan, the New Partnership for Africa’s Development (NEPAD) further emphasised the 

importance of traditional medicine. This would be a key strategy in the AU’s plan 

beyond the nominated decade.169 

 

Another African regional institution that has made efforts to realise the WHO’s 

objectives is the Southern African Development Community (SADC), which was 

formalised in 1992 after operating as a development coordinating conference since 

1980.170 South Africa is one of SADC’s 15-member states and as such, is a party to 

SADC's Declaration of Health, which was signed in 1999.171 According to article 20 of 

this Declaration, SADC member states are directed to develop mechanisms to co-

operate with traditional health practitioners and to also regulate traditional healing 

within their countries.172 Although not much else is said regarding traditional health 

practitioners in this Declaration, SADC is one amongst a few institutions that has 

 
163 African Union available at https://au.int/en/overview accessed 23 January 2022. 
164 Ibid. 
165 Ibid. 
166 Article 3(n) of the Constitutive Act of the African Union. 
167 Summerton note 141 above at 148. 
168 Government Gazette 31271, Draft Policy on Traditional Medicine 2008 2. 
169 Ibid. 
170 Southern African Development Community, https://www.sadc.int/about-sadc/overview/sadc-facts-
figures/, accessed 23 January 2022. 
171 A Abrams, T Falkenberg, C Rautenbach, M Moshabela, B Shezi, S van Ellewee and R Street note 
9 above at 2. 
172 Ibid. 
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defined traditional health practitioners.173 

 

The SADC inter-ministerial meeting on traditional medicine in 2005 again 

recommended that member states provide a legal framework for the recognition of 

African Traditional Medicine.174 This inter-ministerial subcommittee advocated for 

resources to be mobilised not only for financial, but also for technical support for the 

implementation of this legal framework.175 All of this was to support the African 

traditional medicine as a discipline and to provide structures for its effective 

institutionalisation.176  

 

Abrams and others177 focus on the legislative landscape for traditional health 

practitioners in the SADC region, revealing that only four southern African countries 

have been able to enact legislation relating to these practitioners.178 These countries 

are South Africa, Zimbabwe, Namibia and Tanzania.179 Similar legislation is scarcely 

found internationally, despite traditional healing’s known popularity.  

 

Both the AU and SADC have required their member states to enact legislation to 

regulate their traditional health sectors,180 as traditional healers are the most important 

primary health care providers in an African setting.181 South Africa is thus obligated to 

introduce measures to regulate the sector.182  

 

3.4 A South African legislative analysis on traditional health practices 

3.4.1 The Constitution of the Republic of South Africa 

Prior to the adoption of the Constitution183 racially discriminatory laws, policies and 

practices were rife in the South African legislative framework.184 The Constitution 

 
173 Ibid. 
174 Mbatha note 3 at page 8. 
175 Ibid. 
176 Ibid. 
177 Abrams note 9 at page 3. 
178 Ibid 1. 
179 Ibid 4. 
180 T Boyane ‘The Traditional Health Practitioners Act and its Remedies: Reflections after the 
Operationalisation of the Majority of the Act's Provisions’ (2016) 133(1) SALJ 28-29. 
181 Setswe note 70 above at 56. 
182 Boyane note 180 above at 29. 
183 The Constitution note 129 above. 
184 Prinsloo note 40 above at 29. 
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became the supreme source of law in the country when it was enacted, making all 

laws inconsistent with it and the values it sought to uphold invalid.185 It recognises the 

diversity of the people in South Africa and in its Preamble, explicitly mentions that the 

country belongs to all diverse citizens alike.186 The diversity includes, inter alia, race, 

gender, culture, religion or beliefs. Of relevance to this dissertation are those 

concerning cultural and religious expression in the workplace. Section 23(1) of the 

Constitution, grants everyone the right to fair labour practices.187 It has been argued 

that this includes, tolerance for cultural and religious beliefs in the workplace.188 This 

is supported by the Labour Relations Act189 (LRA) and the Employment Equity Act190 

(EEA) as these Acts protect employees from dismissals based on the arbitrary 

grounds of culture and religion and also promote the eradication of unfair 

discrimination on these and other, grounds.191  

 

One of the most important rights in the Constitution which is central to the rights of 

cultural and religious expression, is the right to human dignity.192 Even with a wide 

meaning covering different values, this right is the most basic right in the Constitution, 

and critical for the enforcement of other rights in the Bill of Rights like those of equality 

and freedom.193 The respect for the principle of human dignity is a unifying agent for 

a diverse and unequal society, in that it calls for acceptance of all people irrespective 

of their differences.194  

 

Culture is described in different ways.195 Whilst some describe it in terms of literature, 

music and the different existing artistic activities,196 the Constitution has been held to 

encompass customs, race and tradition in its understanding of culture.197 It further 

 
185 Section 2 of the Constitution. 
186 Preamble, The Constitution. 
187 Section 23(1) of the Constitution. 
188 Prinsloo note 40 at 31. 
189 Act 66 of 1995. 
190 Act 55 of 1998. 
191 Prinsloo note 40 at 30. 
192 S 10 of the Constitution of the Republic of South Africa, 1996. 
193 S 9 of the Constitution of the Republic of South Africa, 1996. 
194 R Henrico, “The role played by human dignity in religious discrimination disputes” (2014) 35(1) Obiter 
25. 
195 I Currie and J De Waal The Bill of Rights Handbook (2013) 631. 
196 Ibid 632. 
197 Ibid. 
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understands culture as a source of identity.198 Accordingly, different religious and 

cultural practices are protected as they are central to human identity and hence to 

human dignity which is in turn central to equality.199 As an individual’s culture is linked 

to their identity, it also confirms their self-worth and human dignity.200 

 

Section 30 gives all South African citizens the right to use a language of their choice 

and also the right to participate in the cultural life of their choice.201 According to Currie 

and De Waal, this section also limits the potential abuse of that right,202 which is 

supported by section 31 of the Constitution, which prohibits any disturbance of persons 

belonging to a cultural and religious group from enjoying such culture and practising 

their religion with other members of same communities.203 This provision is based on 

a similar article to be found in the International Covenant on Civil and Political Rights 

(ICCPR), and although its emergence was to protect cultural minorities, it is extended 

to all people in the country, in all workplaces.204 Similar to article 27 of the ICCPR, 

section 31 is an individual right which cannot be meaningfully exercised alone.205 One 

cannot fully enjoy one’s culture, speak the language of one’s choice or practise one’s 

religion, without associating with others of the same community.206  

 

This means that these rights are not only permissive, but require positive steps taken 

by authorities to avoid minority rights being subservient to dominant practices and 

beliefs in that particular setting.207 Accordingly the right under section 31 protects the 

practice of religion as opposed to the belief itself.208 It is submitted that the right 

advocates not only for the establishment of institutions for cultural and religious 

expression in social settings, but also practices that encourage this expression in the 

workplace.209 

 

 
198 Ibid. 
199 Currie and De Waal note 195 above at 631. 
200 Prinsloo note 40 above at 28. 
201 Section 30 of the Constitution. 
202 Currie and De waal note 195 above at 626. 
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The freedom of conscience, religion, thought, belief and opinion is protected by section 

15(1) of the Constitution − often read with other rights that grant an individual the right 

to association.210 As such, members of religious and cultural communities can 

congregate and practice their beliefs together. Another provision that incorporates the 

freedom of religion is to be found in section 9(3),211 which states that no one should 

be unfairly discriminated against, directly or indirectly on the grounds of religion, 

conscience, belief and culture.212  

 

The Constitution mandates that religious freedoms, respect and accommodation be 

treated as both human rights and moral issues.213 The rights to human dignity, 

freedom of expression and association relate also to religious freedom.214 However, 

these cultural and religious freedoms are limited by a law of general application,215 

because rights and freedoms are not absolute.216 They each have boundaries set by 

the rights of others and other important societal concerns.217 Any limitation or 

restriction placed on them however must be justifiable.218 

 

In its prohibition of any laws that limit any rights entrenched in the Bill of Rights,219 

tolerance of diverse beliefs is mandated by section 36 of the Constitution as well as 

the equal treatment of plural cultures and religions within the workplace.220 With that 

being said, any restriction placed on an employee’s exercise of a constitutionally 

protected right or freedom such as those relating to cultural and religious practices, 

must be exercised in a manner that is reasonable and justifiable in a democratic 

society based on human dignity, equality and freedom.221  

 

3.4.2 Background to the THPA 

Upon being elected to power, the African National Congress (ANC) proposed through 

 
210 Section 18 of the Constitution. 
211 The Constitution note 129. 
212 Section 9(3) of the Constitution. 
213 N Carrim Religious diversity in the workplace (2015) 8. 
214 Ibid 10. 
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its National Health Plan for South Africa, a revision of health care provisions222 in 

consultation with the WHO and others,223 showing a willingness to change the status 

of traditional healers in the health care system.224 The relationship between traditional 

and western health practitioners before this time was one of co-existence.225 

Traditional healers had not been incorporated in the traditional health system despite 

the government’s acceptance of their existence.226 This status change required 

legislation. The ANC claimed that by enacting legislation and integrating traditional 

healers into the national health framework, clients of traditional healers would be 

granted the right to choose their preferred health care provider in terms of their cultural 

heritage and belief system.227 This was described in the 1997 White Paper for the 

Transformation of the Health System in South Africa.228 

 

In the absence of conclusive figures, it is estimated that there are currently between 

300 000 and 493 000 traditional healers in South Africa.229 It was therefore no surprise 

when the Traditional Health Bill was announced in 2003, providing for a regulatory 

framework to control and manage the registration, training and overall conduct of 

traditional healers and specific categories of traditional medicine practitioners.230 This 

Bill was presented to Parliament and promulgated as the Traditional Health 

Practitioner’s Act of 2004 in September 2004 and came into operation in February of 

the following year.231 

 

The Traditional Health Practitioners Act232 met its first hurdle when it was successfully 

challenged in the case of Doctors for Life International v Speaker of the National 

Assembly.233 The basis of the challenge was that during the enactment of this (and 

 
222 P Bannister ‘Regulating “tradition” South African izangoma and the Traditional Health Practitioners 
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three other Acts) the process followed did not comply with consultation requirements 

mandated by the Constitution.234 The Constitutional Court upheld the argument and 

called for a new legislative process to be embarked on and suspended the operation 

of the 2004 Act for a period of 18 months.235 

 

3.4.3 Analysis of the THPA 

At the second opportunity, the process was executed to the satisfaction of the 

Constitutional Court, leading to the enactment of the Traditional Health Practitioners 

Act 22 of 2007 (THPA). The key provisions within the THPA are discussed below. 

The THPA has described its purpose under section 2 as: 

a) Establishing the Interim Traditional Health Practitioners Council of South Africa; 

b) Providing for the registration, training, and practices of traditional health 

practitioners in the Republic; and  

c) Serving and protecting the interests of members of the public who use the 

services of traditional health practitioners and against all traditional health 

practitioners and students who are learning traditional health practice in the 

Republic. 

 

A detailed analysis of this section follows. 

 

3.4.3.1 Establishment of the Interim Traditional Health Practitioners Council 

The THPA makes the Interim Council the driving force behind the implementation of 

its provisions and contains the requirements for traditional health practitioners to be 

registered to fulfil the requirements of section 23 of the BCEA, which allows these 

practitioners to issue lawful sick notes.236 Section 4 of the THPA provides that the term 

of office for the Interim Council is three years, but this can be extended for a further 

two years, in cases where the Minister of Health decides that extension is necessary 

for the implementation or development of amendments to the THPA.237 The objects of 

the Interim Council include the promotion of the quality of the traditional health service 

and overall public health awareness238 and to ensure that the practice complies with 

 
234 The Constitution. 
235 Ibid. 
236 Section 6(1)(e) and (j) of the THPA. 
237 Section 4(3) of the THPA. 
238 Section 5(a) and (b) of the THPA. 
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universally accepted health care norms and values.239 It is also the responsibility of 

the Interim Council to ensure that ethical and professional standards within the 

practice are maintained and that a professional code of conduct is compiled.240 

By means of a Proclamation in the Government Gazette,241 internal operating systems 

within the Interim Council were established and came into effect in April of 2008.242 

They included the constitution of the Interim Council,243 its chairperson and vice-

chairperson,244 quorums and meeting procedures,245 (including special meetings).246  

3.4.3.2 Providing for the registration, training and practices of traditional 

health practitioners 

When defining a traditional health practitioner, the THPA refers to an individual 

registered in terms of section 21 of the THPA.247 One of the things that this limited 

definition illustrates is that it is only the Interim Council which can extend legitimacy to 

traditional health practitioners.248 This replaces the recognition that would have been 

given to traditional healers by members of their communities after the training afforded 

to them by their ancestors and other healers. If not approved by the Interim Council, 

community recognised healers would not be registered in terms of the THPA for not 

meeting the definition listed within the text.  

The THPA recognises the following four categories of traditional healers: diviners 

(izangoma), herbalists (izinyanga), traditional birth attendants and traditional 

surgeons.249 This excludes other existing and relied upon practitioners such as faith 

healers (abathandazi), consulted by a large portion of South Africans, and with whom 

other recognized practitioners also work.250 This explicit exclusion being potentially 

based on the fact that faith healers are sometimes also diviners and vice versa and 

239 Section 5(h) of the THPA. 
240 Sections 5(d) and (g) of the THPA. 
241 Proclamation 17 of Government Gazette 31020. 
242 Boyane note 180 above at 30. 
243 Sectioin 7 of the THPA. 
244 Section 10 of the THPA. 
245 Section 12 of the THPA. 
246 Section 10(3) of the THPA. 
247 Definition section, THPA. 
248 Abrams note 9 above at 4. 
249 Section 3 of the Traditional Health Practitioner Regulations of 2015. 
250 Zuma note 4 above at 5. 



30 

 

the direct inclusion of both categories of healers would result in a duplication.251 The 

former also use medicinal herbs to effect healing in the same way that diviners do, 

thus they would be allowed to register on the same conditions as diviners.252 

 

Section 18253 provides for the appointment by the Minister of the Health, in consultation 

with the Interim Council of the Interim Council’s registrar. This registrar is both 

secretary and accounting officer for the Interim Council and may be asked to perform 

tasks which include the keeping of accurate and updated registers,254 appointment of 

council staff and the responsibility for the entire registration process for the prospective 

traditional health practitioners.255 Contrary to the advice of the Regional Committee, 

only South African citizens are able to register as traditional health practitioners in 

terms of the THPA.256 This advice prescribes that through the fulfilment of relevant 

conditions such as the submission of qualifications and conditions set for the 

registration of other practising citizens, countries should allow for the registration of 

non-citizens.257 The Regional Committee has found that this leeway helps promote the 

transfer of indigenous knowledge among African countries.258 

 

Any prospective traditional health practitioner wanting to be registered would have to 

apply to the registrar with accompanying documents such as qualifications, character 

references, registration fees and any other information relating to their application.259 

It would then be for the registrar to approve the application, in which case they would 

issue the applicant a registration certificate authorising him or her to practise in the 

country.260 In the case of the registrar not being satisfied with an application, he or she 

would be entitled to withhold the registration certificate, referring the matter to the 

Interim Council for consideration.261 The reasons for such refusal possibly being that 

qualifications on the documents accompanying an application fail to meet the 

 
251 Sodi note 1 above at 102. 
252 Setswe note 73 above at 6. 
253 Section 18 of the THPA. 
254 Section 19(b) and (c) of the THPA.  
255 Sections 18-26 of the THPA. 
256 Section 21(b) of the THPA. 
257 Ibid. 
258 Ibid. 
259 Section1(2) of the THPA. 
260 Section 21(3) of the THPA. 
261 Section 21(4) of the THPA. 
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requirements of the THPA.262 

 

An application for registration as a traditional health practitioner must be accompanied 

by the applicant’s proof of qualification, as well as his/her highest standard of 

education,263 this being the same for both existing and student practitioners.264 

Unfortunately the THPA does not offer direction to existing practitioners on what 

qualifications are necessary for registration or the minimum standard of education 

necessary for registration. What is offered relates only to the procedure to be followed 

when the registrar is satisfied or dissatisfied with an application submitted.265  

 

Section 47 of the THPA deals with the decisions which the Minister of Health may 

make relating to the registration of students by the Interim Council; the minimum 

standards and duration of educational programmes and training for students, fees 

payable by applicants for registration, courses to study, as well as the institutions or 

training which applicants may use for qualification purposes.266  

 

It is with sections 21 and 47 of the TPHA in mind that the Traditional Health Practitioner 

Regulations of 2015 (Regulations) were drafted. The regulations attempt to provide 

more clarity where the THPA is silent on matters of registration and training.  

 

The registration of students with the Interim Council is discussed in section 4 of the 

regulations. The requisite application form267 must be completed by students and it 

must be accompanied by the necessary fees which are determined by the Interim 

Council from time to time.268 At the time of registration, student practitioners must have 

at the very least reached and completed studies equivalent to Adult Basic Education 

and Training269 (ABET) level 1 with proof thereof.270 This level of education is the same 

 
262 Ibid. 
263 Section 21 of the THPA. 
264 Section 21(b) of the THPA.  
265 Section 21(3-6) of the THPA. 
266 Section 47(1)(b) and (c) of the THPA section is lengthy and describes how the Minister of Health is 
permitted to direct the practices of practitioners. 
267 Form THPA2. 
268 Section 4(1)(b) of the Traditional Health Practitioner Regulations of 2015. 
269 The Department of Education defines ABET as a general conceptual foundation aimed at lifelong 
learning and development. 
270 Section 7(2) of the Traditional Health Practitioner Regulations of 2015. 
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as grade three in terms of known school equivalents.271 ABET is flexible in its approach 

and curriculum, in that lessons vary according to the audience’s specific needs.272 It 

is submitted that without a standardised and high level of education being made an 

essential component of the traditional health practitioner registration process, 

theoretical knowledge is not the basis for qualification and determination of 

competence.  

 

The THPA describes an accredited institution as one approved by the Interim Council 

to certify that either a person or body has the required capacity to perform the functions 

contemplated in the South African Qualifications Authority Act 58 of 1995.273 These 

institutions, with traditional tutors,274 must ensure that students register with the Interim 

Council within 30 days of the student being admitted by them, providing students with 

a letter to accompany this application.275 The letter must describe the training to be 

done by the student.276 The failure to register students within the prescribed time frame 

is an offence in terms of the THPA.277 These directives share the responsibility for 

registration between students and their relevant trainers.  

 

Although the minimum standard of education is the same for all registering 

practitioners, the minimum age and duration of educational programmes differs. When 

registering to be either a diviner or herbalist students must be at least 18 years of age 

with traditional surgeons and birth attendants having to be 25 years of age or older to 

qualify for registration.278 

 

The regulations prescribe that all traditional surgeons must complete a training 

programme of a minimum duration of five years,279 during which students must have 

observed the processes of circumcision at a minimum of three initiation schools having 

 
271 Adult Basic Education and Training, https://abet.co.za/about-abet/ accessed 1 February 2022. 
272 Ibid. 
273 Definition section, Traditional Health Practitioner Regulations of 2015. 
274 A traditional tutor is defined under the THPA as a person registered under any of the prescribed 
categories of traditional health practice who has been accredited by the Interim Council to teach 
traditional health practice or any aspect thereof. 
275 Section 4(1)(d) and (c) of the Traditional Health Practitioner Regulations of 2015. 
276 Section 5 of the Traditional Health Practitioner Regulations of 2015 (regulations). 
277 Section 4(1)(e) of the regulations. 
278 Section 7(1) of the regulations. 
279 Section 6(4) of the regulations. 
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done supervised practice for two years.280 The other three groups of student 

practitioners have only to complete training for 12 months.281  

 

Some specific topics of study for diviners and herbalists include traditional 

consultations, diagnosis, and identification of herbs and how to dispense such 

herbs.282 The training for traditional birth attendants includes issues of conception, 

pregnancy and post-natal care.283 Logbooks signed by trainers as well as certificates 

reflecting the completion of training must be submitted to the registrar or Interim 

Council in order for student particulars to be recorded.284 It is noteworthy that besides 

the vague topics covered in programmes, there is no mention of specific content to be 

taught in any of the categories. There is also no mention in the regulations of how such 

knowledge is tested or examined, but it is assumed that tutors and training institutions 

will decide in the absence of standardisation and assessment apparent in teachings 

from the ancestors of different practitioners.285 Despite the regulations, no traditional 

health practitioners have been registered by the Interim Council.286 It cannot be known 

whether this is due to a rejection by traditional healers as no announcement to this 

effect or records of such registrations can be found.  

 

3.4.3.3 Serving and protecting the interests of those who use the services of 

traditional health practitioners 

One of the key objects of the Interim Council is to protect and serve the interests of 

the public who use or are affected by the services of traditional health practitioners.287 

To this end, the registrar is empowered to remove a traditional health practitioner’s 

name from the register when necessary.288 Section 23(1)(g)289 states that the registrar 

on the instruction of the Interim Council may also remove a traditional health 

practitioner’s name from the register if it is proven that the practitioner has been found 

guilty of improper or disgraceful conduct. This would be dealt with in terms of the 

 
280 Ibid. 
281 Section 6(1-3) of the regulations. 
282 Section 6(1-2) of the regulations. 
283 Section 6(3) of the regulations. 
284 Section 9 of the regulations. 
285 Peltzer, K. ‘Traditional health practitioners in South Africa’ (2009) Afr J Trad CAM 956.  
286 Abrams note 9 above at 8. 
287 Section 5(C) of the THPA. 
288 Section 23(4) of the THPA. 
289 THPA 22 of 2007. 
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council’s disciplinary measures listed under chapter four290 of the Act. The provisions 

therein describe how complaints against practitioners are laid, investigations 

instituted, and inquiries undertaken. These disciplinary measures and guidelines seek 

to offer regulation and promote a spirit of accountability within the profession. They 

also serve to protect the interests of members of the public who use the services of 

traditional health practitioners (as per section 2 of the THPA).291 This could be done in 

a more objective manner with the existence of a code of conduct as is mandated by 

section 5(g) of the THPA, where the compilation and maintenance of a code of conduct 

is listed as an object of the Interim Council, assisting in ensuring objective 

investigations and complaints. During investigations, the Interim Council may appoint 

investigating officers empowered to search premises other than those of a private 

dwelling if it is reasonably believed that the situation qualified for a search warrant to 

be issued and that the delay involved in obtaining a search warrant would defeat the 

purpose of the search.292  

 

What is missing from both the THPA and its accompanying regulations, are provisions 

for sick notes which registered traditional health practitioners are able to lawfully 

issue.293 As stated earlier, registration with the Interim Council validates sick notes 

issued by traditional health practitioners as per section 23 of the BCEA, but the 

absence of regulatory stipulations makes the reliability of these sick notes a legitimate 

concern for employers.294 The following section of this chapter discusses the 

legislative framework for sick leave and sick notes in South Africa. 

 

3.5 Section 23(2) of the Basic Conditions of Employment Act 

The BCEA was enacted to give effect to the right to fair labour practices as envisioned 

in section 23(1) of the Constitution.295 The BCEA applies to all employees and 

employers in the country, except those who are members of the National Intelligence 

Agency, the South African Secret Service and South African National Academy of 

Intelligence as well as unpaid volunteers working for charity organisations amongst 

 
290 Ibid. 
291 Section 2(c) of the THPA. 
292 Section 32(1) of the THPA. 
293 J van Niekerk ‘Medical certificates under the THPA: The issue of validity and reliability’ 2019 22(1) 
Potchefstroom Electronic Law Journal 1. 
294 Ibid. 
295 Section 2 of the BCEA. 
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others.296 Employees who fall sick are entitled to sick leave as regulated by section 22 

of the BCEA, and submission of a sick note constitutes official authentication of 

absence due to illness. These sick notes are also necessary for the payment of sick 

leave as per section 22 of the BCEA. 

 

Section 22 explains that employees are entitled to paid sick leave equivalent to the 

days which they would have worked for a period of six weeks.297 This entitlement is 

reduced in cases where employees have worked with the employer for a period of six 

months or less.298 The BCEA states that in such a case, the employees will only be 

entitled to one day’s paid sick leave for every 26 days that they had worked.299 

 

Section 23300 of the BCEA then details the proof required for employees to show that 

they were incapacitated due to an illness and thus eligible for sick leave as per 

section 22. This proof, if not submitted or found not to meet the stipulated 

requirements, would result in an employee not being paid and/ or being disciplined for 

unauthorised absenteeism. 

 

Section 23301 provides that sick notes are to be submitted by employees who are 

absent from work for more than one day in a week or are absent twice during an eight-

week period. The BCEA also states that employees are mandated to submit sick notes 

when requested to do so by their employer.302 Section 23 of the BCEA is relevant to 

this dissertation as it sets out the requirements for a valid medical certificate, including 

the person who can issue a valid medical certificate for purposes of paid sick leave. It 

states: 

 

‘(2) The medical certificate must be issued and signed by a medical practitioner or any 

other person who is certified to diagnose and treat patients and who is registered with a 

professional council established by an Act of Parliament.’ 

 

 
296 Section 3(a) & (b) of the BCEA. 
297 Section 22(2) of the BCEA. 
298 Section 22(3) of the BCEA. 
299 Ibid. 
300 BCEA 75 of 1997. 
301 Ibid. 
302 Section 23(1) of the BCEA. 
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Practitioners with the right to diagnose, treat and certify patients must be registered 

with a professional council established by an Act of Parliament. This not only refers to 

medical practitioners who have been registered under the Health Professions Act 

(‘HPA’), but also those belonging to the allied health professions and traditional health 

practitioners. This provision also seeks to emphasise the need for validity and 

reliability of submitted sick notes upon which employers can rely, supported by the 

monitoring and regulatory measures of professional councils, including their 

established professional codes of conduct.303 

 

The next section of this paper discusses the ability of medical practitioners registered 

under the Health Professions Act304 and allied health professionals registered under 

the Allied Professions Act (Allied Act) to submit valid medical certificates in terms of 

the Acts that regulate them.305 The reason behind this inclusion is to show the 

necessary age, training, qualifications and regulating codes of conduct for these 

groups. In detailing this information, it will be shown that the standard set for traditional 

health practitioners is significantly lower than that of medical or allied health 

professionals. 

 

3.6 The Health Professions and Allied Health Professions Acts 

Practitioners registered under the HPA306 were considered as the only legal 

signatories of sick notes. This can be attributed to the wording of section 23(2) of the 

BCEA. The practitioners registered under this Act include medical practitioners such 

as general practitioners, dentists, as well as psychologists.307 The HPA itself has at its 

heart, the function of educating, training, and registration of the newly graduated 

medical students, providing guidance also on other matters related to the conducting 

of their duties as medical practitioners. 

 

Another group of practitioners whose sick notes are accepted as legal and valid for 

the purposes of section 23(2)308 are those registered under the Allied Health 

 
303 THPA Regulations of 2015 note 272 above. 
304 Act 56 of 1974. 
305 Act 63 of 1982. 
306 Act 56 of 1974. 
307 W Albertyn, W ‘Medical certificates from Traditional Healers’ available at labourman.co.za/medical-
certificates-from-traditional-healers. Accessed 9 October 2021. 
308 BCEA. 
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Professions Act (Allied Act).309 The allied health profession has been defined in the 

Allied Act310 as the practice of professions such as Chinese medicine and 

acupuncture, chiropractic treatment and homeopathy to name but a few listed under 

section 16(1) of same Act. These allied practitioners would need to be registered 

through the Allied Act and the Allied Health Professions Council of South Africa (Allied 

Council).311 

 

The education, training and registration of medical practitioners is discussed in 

chapter 2 of the HPA.312 In line with the THPA, the Health Professions Council of South 

Africa (HPCSA), establishes control over training by stating that it is only universities 

or technikons that may provide qualifying training for any professions under section 16 

of the HPA.313 

 

Similar to both the THPA and HPA,314  the establishment of the Allied Council was one 

of the main purposes of the Allied Act.315 This Allied Council has as one of its main 

objectives the governance, administration and control of the practice of the professions 

registered with them.316 The Allied Council facilitates the registration of practitioners 

and has set out the registration procedure for such practitioners in section 15 of the 

Allied Act.317 According to this provision, those wanting to register would submit 

application forms, qualifications, as well as proof of these qualifications’ authenticity 

and validity and registration fees to the registrar of the Allied Council.318 Applicants 

must also submit documents providing proof of identity, citizenship and good 

character.319 Registering practitioners would also need to submit current level one First 

Aid certificates.320 

 

 
309 Act 63 of 1982. 
310 Ibid. 
311 Section 3 of the Allied Health Professions Act 63 of 1982. 
312 Act 56 of 1974. 
313 Section 16(1) of the HPA. 
314 Section 2(b) of the THPA. 
315 Act 63 of 1982. 
316 Sections 3(aA)-(b) of the Allied Health Professions Act 63 of 1982. 
317 Act 63 of 1982. 
318 Section 15 of the Allied Health Professions Act 63 of 1982. 
319 Ibid. 
320 Allied Health Professions Council website available at https://ahpcsa.co.za/registration-
requirements/ accessed 21 November 2021. 
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In order to register as a medical practitioner with the HPCSA, the candidate must be 

in possession of a six-year Bachelor of Medicine or Bachelor of Surgery degree from 

recognised institutions,321 followed by an internship and community service.322 The 

Allied Council at section 16A of the Allied Act also establishes control over all matters 

concerning training. The qualifications necessary for the registration for those in 

diagnostic allied health professions such as in chiropractors and homeopaths, is a five-

year master’s degree.323 Those who seek to register as professionals in Chinese 

medicine, acupuncture and naturopathy need to obtain three-year basic medical 

sciences degrees with a two-year specialisation in one of the mentioned fields.324 

 

As mentioned previously, the minimum level of education for traditional health 

practitioners is an ABET level 1 that can be attained by a pupil in grade three.325 This 

level of study is far less than that for medical and allied professionals. It is suggested 

that the low level of education required for the registration of traditional health 

practitioners is a result of the challenge that is faced in establishing a clear and uniform 

standard for the practitioners.326 As the nature of traditional healing is based on cultural 

belief systems, academic standards hold less weight than in conventional medical 

fields.327 This is further evidenced by the different training programmes institutions can 

offer for traditional health practitioners as opposed to medical and Allied practitioners. 

Both medical and allied practitioners’ study at universities and technikons,328 while the 

training programme of traditional health practitioners can be successfully conducted 

by an individual. According to the THPA, individuals meet the definition of an 

accredited institution.329 While the HPCSA and Allied Council have been able to exert 

strict control over the study content, training and examinations for their practitioners, 

no specific course content for traditional health practitioners has been created and 

 
321 Section 3(1) and Annexure A of the Health Professions Act 56 of 1974, Regulations relating to the 
registration. 
322 Section 3(2)(b) and (c) of the Health Professions Act 56 of 1974, Regulations relating to the 
registration. 
323 Allied Health Professions Council, https://ahpcsa.co.za/registration-requirements/ Accessed 21 
November 2021. 
324 Ibid. 
325 THPA Regulations note 273 above. 
326 Ibid. 
327 Ibid. 
328 See notes 312 and 319. 
329 THPA note 273 above, definition section. 
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implemented.330 

 

It has been found however that although formal education is an important component 

of assessing one’s suitability for a role, it should not be the only criterion used to 

assess this suitability.331 This is in line with the paradigm of affirmative action.332 In 

South Africa, affirmative action is used as a transformational project with overall goals 

of reconstructing political and economic aspects of society.333 Tsotesti writes that in 

occupations that do not rely on an education system alternative means should be 

found to determine a person’s skills from their exposure to informal education.334 By 

doing this, problems of historically disadvantaged groups could be redressed and 

there would be meaningful transformation in society and the education system.335 It is 

submitted that traditional healing is one such occupation which is based on an informal 

education system in that it is spontaneous, unsystematic and unorganised.336 Its 

students are equipped with the desired knowledge, skills and attitudes, irrespective of 

age or a designed plan to educate them.337 

 

Besides registration of the practitioner being a prerequisite for a legally accepted sick 

note, there are other requirements that validate sick notes issued by medical 

practitioners, including patient details and the period of the sick leave, the practitioner’s 

qualification, date when the patient was examined as well as a description of the illness 

if this was consented to by the patient.338 While it falls outside of the scope of this 

study, it is recommended that sick notes state that they have been written in the 

professional opinion of the practitioner as opposed to what they may have been told 

by the patient. The aim of this inclusion would be for sick notes to be held as more 

credible documents by employers. 

 

Section M of the Code of Ethics for Allied Professions similarly describes the granting 

 
330 THPA Regulations note 273 above.  
331 S Tsotetsi Affirmative action as a mechanism for education reform in South Africa (Master's thesis 
University for Christian Higher Education of Potchefstroom 2002) 150. 
332 Ibid. 
333 P Andrews 'Affirmative action in South africa: Transformtion or Tokenism' 1999 New York Law 
School Articles and Chapters 82. 
334 Tsotesti note 331 above at 150. 
335 Ibid 151. 
336 Ibid. 
337 Ibid. 
338 Section 16(1) of the Ethical Guidelines for Health Care Professions. 
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of sick notes by allied practitioners. Only a few of the practitioners registered under 

this Act can grant such notes. Practitioners of osteopathy, Ayurveda, Chinese 

medicine, acupuncture, naturopathy, chiropractic treatment, homeopathy for example 

can legally grant medical certificates,339 but only with the name and address of the 

relevant practitioner or partnership, the professional designation, council registration 

number and practice number, patient and examination details, duration of 

recommended sick leave and whether the employee was totally indisposed during that 

time or not.340  

 

For those registered with the HPCSA, their core professional ethical values are listed 

and highlighted in the General Ethical Guidelines for the Health Care Professions 

booklet. Amongst these are the values of truthfulness, integrity, compassion, tolerance 

and community spirit.341 The requirement of community spirit directs practitioners 

towards the betterment of society in accordance with their abilities and standing in the 

community.342 The Code of Ethics for Allied Professions contains principles of medical 

ethics similar to those for medical practitioners.343 

 

These codes of conduct are used as primary documents when investigating 

allegations of unprofessional conduct against practitioners.344 The Interim Council has 

yet to draft an ethical or professional code of conduct with which to regulate the 

conduct of its practitioners. This is concerning as such a code would assist the Interim 

Council in meeting section 2(c) of the THPA.345 The codes of conduct for medical and 

allied professionals are key to providing guidelines for the conduct that their 

practitioners must follow and gives clear information on the issuing of sick notes in 

terms of section 23 of the BCEA. Without this, employers are unable to test the validity 

of traditional health practitioner sick notes even though they are legal in terms of 

section 23 of the BCEA.346 It must be emphasised that all sick notes are considered 

hearsay evidence in that they are documents written by another person presented to 

 
339 Section M of the Code of Ethics, Allied Health Professions Act. 
340 Ibid. 
341 Section 2 of the General Ethical Guidelines for Health Care Professions booklet 1. 
342 Ibid. 
343 Section (B)-(I) of the Code of Ethics, Allied Health Professions Act. 
344 TPHA Regulations note 272 above. 
345 Ibid. 
346 Ibid. 
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attest to the truth presented by a person.347 In matters where the validity of these notes 

is in question, employers and employees alike are able to call in the issuing practitioner 

to answer questions in this regard.348 

 

3.7 Chapter conclusion 

Empowered by the THPA, traditional health practitioners who diagnose and treat 

patients are also able to issue sick notes,349 but the vague qualifications held by 

traditional health practitioners, the lack of standardisation amongst those practising in 

the field with the necessary training requirements are the grey areas which are cause 

for concern and doubt.350 The Traditional Health Practitioner Regulations were 

published to provide more clarity in matters relating to the eligibility and training of 

traditional health practitioners, but have also failed in this regard. 

 

As traditional healers can be called and trained by their ancestors through dreams, 

signs and symbols, with their method of healing being supported by supernatural and 

spiritual forces that are at times orally transmitted, there is a vast difference between 

these practitioners and those who practise Western medicine.351 Significantly, the 

THPA does not mention spirituality or the presence of ancestors which are the main 

components of traditional healing. 

 

This chapter has placed at its focus the empowering legislation by which traditional 

health practitioners are regulated in the country. The THPA’s key provisions were 

emphasised to provide more insight into the engine which drives this piece of 

legislation. These provisions relate to the establishment and objectives of the Interim 

Council. A glimpse of the emergence of the THPA was given by touching on support 

received internationally and regionally. 

 

This second half of this chapter discussed legislation relating the lawful issuance of 

sick leave certificates and the health practitioners who are empowered by way of 

legislation, to dispense such medical certificates. The necessary qualifications for 

 
347 Section 3(1) of the Evidence Amendment Act 45 of 1988. 
348 Section 3(1)(b) of the Evidence Amendment Act 45 of 1988. 
349 Section 23(2) of the BCEA. 
350  Moshabela, Zuma and Gamede note 8 above at page 85. 
351 Ibid at 84. 



42 

 

registration with the relevant councils and ethical considerations were discussed for 

medical and allied practitioners. 
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CHAPTER FOUR 

THE TRADITIONAL HEALER SICK NOTE IN THE WORKPLACE 

 

4.1 Introduction 

This dissertation addresses the status and impact of sick notes in the South African 

workplace. As has been discussed in previous chapters, sick notes issued by 

traditional health practitioners are legally valid in terms of section 23(2) of the BCEA. 

This is because the Interim Council is a professional body established by an Act of 

Parliament352 authorised to register traditional health practitioners.353 This means that 

employers can now lawfully accept sick notes from employees who have consulted 

registered traditional health practitioners.354 It remains the right of employers to 

interrogate sick notes if they suspect a lack of legitimacy during arbitration 

proceedings.355. The THPA also offers channels to report any misconduct by a 

registered traditional health practitioner.356 

 

It is the practicality of this regulation in the context of the nature of traditional healing 

and the empowering act that is examined in this chapter and how it has impacted the 

workplace and the business requirements of employers. This is followed by a 

discussion on the reasonable accommodation to be undertaken by employers when 

dealing with the personal beliefs of their employees. Lastly, case law showing how the 

principle of reasonable accommodation has been applied in matters regarding 

traditional healer sick notes is discussed. 

 

4.2 The importance of a sick note on an employer’s business requirements 

A business’s performance is critical to ensure that it remains competitive. Employee 

attendance is an important aspect in achieving organisational goals and ensuring that 

businesses remain competitive.357 It is estimated that the South African economy loses 

 
352 Traditional Health Practitioners Act 22 of 2007 (THPA). 
353 Section 2(b) of the THPA. 
354 Tshela note 22 above at 280. 
355 Section 3(1)(b) of the Evidence Amendment Act 45 of 1988. 
356 Section 30 of the THPA. 
357 T Singh, N Chetty and A Karodia ‘An investigation into the impact of absenteeism on the 
organisational performance of a private security company in Durban, KwaZulu-Natal’ (2016) 4(11) 
Singaporean Journal of Business Economics and Management Studies 105. 
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between R12-16 billion a year due to employee absenteeism,358 making a significant 

impact on a business’s bottom line if not controlled.359 

 

The power to manage a workforce is referred to as managerial prerogative and is held 

by employers,360 encompassing the right of employers to manage industrial capital 

and the power to command labour as per employment contracts concluded between 

themselves and employees.361 These contracts, stipulate working hours and shifts of 

employees. This information is dictated by the business’s operational requirements 

and is subject to change if the requirements of an employer change. The working hours 

are part of the obligations owed by employees to employers.362 Deviation from their 

scheduled working hours has a direct impact on an employer’s production goals. 

 

The suddenness of when an employee’s sickness occurs affects the business 

requirements of employers.363 When an employee is absent from work, the employer 

is often faced with challenges that range from reorganising the workforce, an increase 

in labour costs through payment of overtime, delay in production and meeting 

customer expectations.364 This is worsened if the absence is for a long period or 

recurs. Such challenges may be mitigated if absence is planned for as is the case with 

planned annual, maternity and paternity leave,365 allowing employers to make 

contingency plans.366 

 

Personal illness is one of the most common reasons for an employee’s absence from 

the workplace.367 The prospect of even the best employees falling sick has been 

 
358 L Gutsa Factors affecting absenteeism at ArcelorMittal South Africa (Master’s thesis University of 
Johannesburg 2018) 14. 
359 M Kocakulah, A Kelley, K Mitchell and M Ruggieri, ‘Absenteeism problems and costs: causes, effects 
and cures’ (2016) 15(3) International Business & Economics Research Journal 91. 
360 J Kanamuguire ‘The concept of managerial prerogative in South African labour law’ (2014) 5(20) 
Mediterranean Journal of Social Sciences 424. 
361 Ibid. 
362 M Phooko and F Mnyongani, ‘When ancestors call an employee: Kievits Kroon Country Estate (Pty) 
Ltd v Johanna Mmoledi and others’ 2015 SA Merc LJ 163 606. 
363 Ibid. 
364 Bagshaw Footwear v CCMA (2016) ZALCPE 3 para 15. 
365 Phooko and Myongani note 362 above. 
366 R Badubi. ‘A critical risk analysis of absenteeism in the work place’ (2017) 2(6) Journal of 
International Business Research and Marketing 32. 
367 Singh note 357 above at 110. 
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addressed in legislative frameworks such as the LRA368 and the BCEA,369 

supplemented by company specific policies and procedures, sectoral determinations 

and collective agreements. While the legislative frameworks provide guidelines that 

ensure fair labour relations for employees, policies aim to provide clarity for the 

workforce and lessen operational disturbances.370  

 

As previously discussed, section 22 of the BCEA makes provision for the absence of 

employees due to illness.371 This entitlement is a right which allows employees an 

opportunity to seek medical help and recover from illness without suffering any loss of 

income.372 In practice some employees have abused sick leave entitlements by falsely 

claiming to be sick.373 

 

Company policies also help to communicate expectations and attempt to curb any 

unnecessary taking of sick leave by employees by adding complexity to the granting 

of payments for this type of leave.374 Other employers have gone to the lengths of 

mandating that employees not leave their homes during their sick leave and have 

members of their human resources department, paying visits to the homes of the sick 

employees to confirm the genuineness of their illness.375 Sick leave is thought to be 

more prevalent in companies that do not ask for proof of illness.376 This was similarly 

found in companies with permissive organisational cultures, where high levels of 

flexibility were abused by employees.377 This is why the absence of supervision and 

control over sick leave allows employees to take advantage and absent themselves 

from work without just cause.378 The sick note therefore becomes a vital tool for 

businesses in the meeting of their business requirements. 

 

4.3 The impact of the traditional health practitioner’s sick note 

 
368 Act 66 of 1995. 
369 Abrams note 9 above. 
370 Kanamuguire note 360 above at 431. 
371 Section 22 of the BCEA. 
372 Singhl note 357 above at 110. 
373 Ibid 111. 
374 Ibid. 
375 N Dhlewayo, P Bello and J Mofokeng, “Missing in action: Perspectives on employee absenteeism 
in the South African Police Service” available at https://doi.org/10.1080/23311886.2021.19642002. 
376 Singh note 357 at 111. 
377 Badubi note 366 above. 
378 Ibid 34. 
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As the workplace is a microcosm of South Africa’s multicultural society, there are often 

clashes that take place between employees and their employers due to matters 

emerging from different cultural beliefs and practices.379 One such cultural clash takes 

place over how sickness is perceived by the different cultural groups.380 The concept 

of sickness in cultures which support African traditional healing is linked to traditional 

African religion or spirituality, demonstrated by the many traditional healers who also 

hold positions as religious leaders.381 With this, employees who believe that their 

recent bout of sickness cannot be adequately attended to by a medical practitioner, 

can elect to consult a traditional health practitioner for healing. It is in any event an 

employee’s right to consult health practitioners of their choice.382 If a sick note is issued 

by the traditional health practitioner, the employee is entitled to be paid for the duration 

of his or her absence as per section 23(2) of the BCEA.383 In accepting these sick 

notes, employers are acknowledging and tolerating the cultural and religious beliefs of 

their employees.384 

 

The preceding discussion has detailed the nature of the practice of traditional healers 

and has analysed the BCEA and THPA and its accompanying regulations. Both laws 

have been found lacking in the face of the enormity of the traditional healing 

practice.385 Legislation has paid very little attention to the practice itself and has thus 

contributed to confusion and challenges in the workplace.386 

 

It has been found that there is a lack of information regarding registration for existing 

practitioners and their training requirements. Additionally, the absence of accredited 

training institutions for traditional health practitioners directly impacts the quality of 

traditional health practitioners who issue sick notes.387 In the absence of these 

institutions, there is no specific curriculum and knowledge that could offer a base line 

upon which registrations could be based.388 The concern here for employers is that a 

 
379 Phooko and Myongani note 362 above. 
380 Ibid. 
381 Setswe note 70 at page 2. 
382 Tshela note 22 above at page 280. 
383 THPA Regulations note 292 above. 
384 Ibid. 
385 Ibid. 
386 Tshela note 22 above at page 280. 
387 Ibid. 
388 Peltzer note 285 above at page 956. 
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subjective licensing system is used by the Interim Council to approve the training 

undertaken by applicants. This non-objective process is supported by the personal 

testimonies of other traditional health practitioners, to motivate for the registration of 

applicants.389 This process is unique and lacks clarity, accuracy and objectivity.390 This 

extends support for a western approach by employers however it cannot be ignored 

that there is a genuine concern to many employers.There is a higher possibility of 

inaccurate diagnosis and treatment advice for employees is if non-objective processes 

are.391 Accordingly, employees would also be able to fake symptoms of an illness to 

an unqualified traditional health practitioner to be issued with a sick note exempting 

him/ her from work for an indefinite period. This would directly impact the business 

needs of an employer and affect business output as earlier described.392  

 

There is a separate lower standard for traditional healer sick notes.393 Unlike both the 

HPCSA and the Allied Councils, the Interim Council has failed to conclude an ethical 

code of conduct for its practitioners, which is one of its objectives.394 These codes aim 

to control the behaviour of those registered with the relevant councils, also offering 

South African employers’ recourse where unethical and unprofessional conduct by 

these practitioners takes place.  

 

The information in the codes of conduct has also been used by courts to examine the 

reliability, authenticity and credibility of western medical certificates.395 In the case of 

Old Mutual Life Assurance Co SA Ltd v Gumbi396 the court dealt with the credibility of 

a sick note. The Supreme Court of Appeal (SCA) rejected a sick note after having 

examined it and the context in which it had been issued. The surrounding facts 

involved the employee submitting a travel expense claim to his supervisor which 

contained a discrepancy relating to the distance he had travelled.397 When asked to 

explain this to his supervisor, the employee became aggressive and threatened to 

assault his supervisor for which he was charged with misconduct and called to a 

 
389 THPA Regulations note 273 above. 
390 Ibid. 
391 Kievits note 33 above. 
392 Bagshaw Footwear v CCMA (2016) ZALCPE 3 paragraph 15. 
393 Kievits note 33 above at page 489. 
394 Allied Act 304 above. 
395 Kievits note 33 above at page 488. 
396 [2007] 4 All SA 866 (SCA). 
397 [2007] 4 All SA 866 (SCA) paragraph 10. 
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disciplinary hearing. The employee submitted a sick note shortly before the 

commencement of this hearing and accordingly failed to attend. The hearing continued 

in his absence, and he was dismissed.398 The employee appealed against this 

decision and the employer reinstated him with the intention of recharging him for his 

misconduct.399 At the second hearing, an adjournment was requested by the 

employee, and he failed to return thereafter.400 A second sick note was submitted by 

the employee stating that he was suffering from a tension headache and enteritis.401 

The hearing continued in the employee’s absence, and he again was dismissed by the 

presiding chairperson who felt that the employee was malingering.402 The SCA too 

found that the dismissal of the employee was justified as the sick notes were found to 

be tools used by the employee to evade facing his disciplinary hearing.403 This 

decision was  primarily based on the employee’s conduct during the matter and tainted 

his submission of sick notes.404 

 

The absence of a code of conduct providing the information to be presented on a valid 

sick note issued by a traditional health practitioner negatively impacts on the ability of 

an employer to assess the credibility of a sick note.405 The fact that no criteria have 

been set for traditional heath practitioner sick notes to be distinguished as genuine or 

fake, limits the actions an employer can take to address sick notes they believe to be 

fraudulent.406 The only requirements for a valid traditional health practitioner’s sick 

note are found in section 23(2) of the BCEA.407 The gaps in information create legal 

uncertainty for employers receiving sick notes from traditional health practitioners408 

and provide an opportunity for abuse by employees as any sick note submitted by 

them must be accepted by employers,409 the only basis for contention being proof or 

not of registration with the Interim Council. 

 

 
398 [2007] 4 All SA 866 (SCA) paragraph 11. 
399 Ibid. 
400 [2007] 4 All SA 866 (SCA) paragraph 14. 
401 Ibid. 
402 [2007] 4 All SA 866 (SCA) paragraph 16 and 18. 
403 [2007] 4 All SA 866 (SCA) paragraph 18. 
404 Ibid. 
405 THPA Regulations note 273 above. 
406 Kievits note 33 above at page 489. 
407 Rycroft note 36 above at page 2. 
408 THPA Regulations note 272 above. 
409 Kievits note 33 above at page 489. 
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Employers, therefore, find it easier to accept sick notes issued by conventional 

practitioners (medical and allied practitioners) as their practice has been regulated for 

a long time and is subject to strict monitoring and regulatory measures.410 They are 

also better suited to regulation, making it easier for employers to rely on their sick 

notes when assessing the illnesses of their employees.411 Failure to address these 

areas of concern will increase the opportunity for abuse and, in the process, damage 

the credibility of the traditional healing practice in the workplace.412 

 

4.4 Sectoral Determinations 1, 7, 12 and 13 

Even in the absence of confirmation of registration from the Interim Council, employers 

still accept sick notes issued by traditional healers.413 Evidence of this is found in the 

sectoral Determinations regulating ‘contract cleaning’414 (contract cleaning 

Determination’), for domestic workers415 (domestic worker Determination’), forestry416 

(forestry Determination”) and agricultural (agricultural Determination’) sectors.417 

Sectoral Determinations are provided for by the BCEA, whereby the Minister of Labour 

is permitted to provide for conditions of employment within a specific sector.418 There 

are currently 11 sectoral Determinations, which govern vulnerable employees and 

regulate their employment conditions.419 In 2001 and 2007, employees regulated by 

these sectoral Determinations formed a third of the workforce in South Africa,420 

making their provisions relevant in discussion regarding the South African workplace. 

Section 25 of the forestry Determination regulates sick leave, borrowing from section 

23(2) of the BCEA. The Determination states that failure to produce a sick note would 

result in non-payment of the relevant employee421 in cases where employees are 

absent for more than one day in a week or twice during an eight-week period.422 

 
410 Ibid 488. 
411 THPA Regulations note 273 above. 
412 Tshela note 22 above at page 280. 
413 THPA Regulations note 273 above. 
414 Sectoral Determinations 1: Contract Cleaning Sector, South Africa. 
415 Sectoral Determinations 7: Domestic Worker Sector, South Africa. 
416 Sectoral Determinations 12: Forestry Sector, South Africa. 
417 Sectoral Determinations 13: Farm Worker Sector, South Africa. 
418 Ritcher, E. “Annual leave and shut-down periods” (2016) 16047 Farmer's Weekly 25. 
419 The Fair Labour Practice available at http://www.fairlabour.co.za/news/2016/09/20/sectoral-
Determinations/ accessed 15 December 2021. 
420 Development Policy Research Unit, University of Cape Town "Addressing the plight of vulnerable 
workers: The role of Sectoral Determinations 5. 
421 Section 25(6) of the Sectoral Determination 12: Forestry Sector, South Africa. 
422 Ibid. 
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Traditional healers are directly mentioned as persons entitled to issue sick notes.423 

This is similarly mentioned in section 22(7)(c) of the agricultural Determination which 

applies to all farm workers and domestic workers, who are employed in connection 

with farming activities in farmhouses.424 

 

Section 19(2)(b) of the contract cleaning Determination425 states that as a condition of 

payment for an absence due to sickness for a period of three or more consecutive 

days, an employee may submit a sick note from a traditional healer stating the nature 

and duration of the employee's incapacity. The domestic worker Determination makes 

provision for this under section 20(7)(a).426 

 

The use of the words ‘traditional healers’ as opposed to ‘traditional health practitioners’ 

signifies a prima facie acceptance of all traditional healer sick notes,427 based on the 

definition of a traditional health practitioner in the THPA.428 As with sick notes issued 

by employees who have visited other health practitioners, employers can now reject 

these notes if they found them to be issued fraudulently. 

 

This would obviate the need for criteria to be applied by employers approving these 

notes.429 Neither would there be an obligation on employees to seek traditional healers 

registered with a professional body that had met the training requirements.430 The 

traditional healers themselves would not be subject to the oversight of a professional 

body in respect of fraudulent sick notes issued or any other unprofessional 

behaviour.431 However, employers would have recourse in terms of section 30 of the 

THPA to report any unprofessional conduct by a registered traditional health 

practitioner and the Interim Council able to impose any punishment on them which 

could include reprimanding them, a fine or suspension from practising his or her 

profession for a period of time.432 

 
423 Section 25(7)(c) of the Sectoral Determination 12: Forestry Sector, South Africa. 
424 Section 1 of the Sectoral Determinations 13: Farm Worker Sector, South Africa. 
425 Sectoral Determination 1: Contract Cleaning Sector, South Africa. 
426 Sectoral Determination 7: Domestic Worker Sector, South Africa. 
427 Rycroft note 36 above at page 111. 
428 Definition section, THPA. 
429 Rycroft note 36 above at page 111. 
430 Kievits note 33 above at page 489. 
431 Ibid. 
432 Section 34 of the THPA. 
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It is submitted that sections 25(6) of the forestry Determination, 22(7)(c) of the 

agricultural Determinations, 19(2)(b) of the contract cleaning Determination and 

20(7)(a) of the domestic worker Determination are welcomed steps by legislators  

where potential discrimination had previously been identified in working conditions that 

did not accommodate cultural and religious differences.433 With three of these 

Determinations being passed prior to the THPA’s enactment in 2007, the absence of 

such provisions cannot be said to be an oversight on the part of legislators.  

It cannot be known with certainty whether it was the intention of the legislators to allow 

employees within the aforementioned sectors to submit sick notes from any traditional 

healers even if they did not meet the requirements listed in section 23(2) of the BCEA, 

as it does lessen the authority of employers to scrutinise sick notes. This also would 

be a contradiction to the BCEA which makes the acceptance of sick notes dependent 

on the registration of practitioners.434 In the absence of evidence showing that this was 

not the intention of the legislators, this absence would be recognised as a truly 

progressive step in celebrating the nature of true African traditional healing. It must be 

asked why this level of cultural acceptance has not been included in the BCEA itself, 

which has national, and not sectoral, application. Having mentioned that the 

aforementioned sectors govern employees who are classified as vulnerable, this 

measure by legislators could be further seen as attempting to protect the cultural and 

religious freedoms of these employees. These sectors are recognised as being more 

likely to be exploited, without trade unions and not covered by other wage regulating 

mechanisms.435 If sick notes from unregistered traditional healers are accepted by the 

employers of a third of the national workforce through sectoral determinations as was 

noted by the Development Policy Research Unit of the University of Cape Town during 

the years of 2001 and 2007,436 this could be extended to all other employers.  

 

Traditional healer sick notes do not on their own create uncertainty in the workplace. 

It is the regulation under the THPA that creates grounds for speculation and 

comparison that ultimately places an undue and impossible barrier to complete 

 
433 Rycroft note 36 above at page 112. 
434 Section 23(2) of the BCEA.  
435 Development Policy Research Unit note 420 above at 15. 
436 See note 420 above. 
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acceptance of traditional health practitioner sick notes in the workplace. 

 

4.5 Reasonable accommodation and the traditional healer sick note 

Reasonable accommodation is practised and experienced in varying ways. It is 

defined as any modification to a job or the working environment that enables a person 

to have access to or participate in employment.437 It has at its core, the goal of 

proportionally bearing upon the rationality of the means of achieving the legitimate 

purpose of the prohibition.438 By doing this, employees are afforded an opportunity to 

enjoy more of their rights in the face of existing rules or policies and employers are still 

able to achieve the desired outcome intended by the rule.439 

 

There is an obligation on employers to reasonably accommodate the religious and 

cultural diversity of their employees as they should not have to choose between their 

personal beliefs and management’s prerogative.440 This was highlighted by the 

Constitutional Court in the case of MEC for Education, KZN v Pillay441 in which Langa 

CJ stated that employers must take steps to ensure that all employees enjoy their 

rights to equality, adding that this was a duty that could be expressed both positively 

and negatively and might require an employer to incur additional, but not undue 

hardship.442 This implies that any accommodation of religious and cultural beliefs need 

not be absolute, but reasonable so as to not negatively impact the effectiveness of the 

business.443  

 

By way of illustration, there have been cases in which employees have refused to work 

as butchers on days which they celebrated as holidays (such as Eid Mubarak) in terms 

of their Muslim beliefs.444 Having found that the absence of the butchers would result 

in there being no work done by other staff members, the court found that the 

operational requirements of the employer had to be given primacy in this case, thus 

invalidating the principle of reasonable accommodation.445 

 
437 Van Niekerk note 26 above at page 2880. 
438 Department of Correctional Services v POPCRU 2013 ZASCA 40 paragraph 43. 
439 MEC for Education, KZN v Pillay 2008 (1) SA 474 (CC) para 73. 
440 Van Niekerk note 26 above at 2880. 
441 2008 (1) SA 474 (CC). 
442 Van Niekerk note 26 above at 2880. 
443 Ibid 2882-2883. 
444 FAWU & others v Rainbow Chicken Farms [2001] 1 BLLR 70 (LC). 
445 Rycroft note 36 above at 106.  
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In Dlamini v Green Security446 the Labour Court upheld the dismissal of employees 

whose religious convictions conflicted with rules applied by their employer.447 The rule 

required that all beards of security officers be shaved as a measure of neatness.448 

The employees however refused to comply with the rule as they belonged to the 

Baptist Nazareth Group which prohibited them from shaving their beards.449 Upon 

dismissal, the employees stated that they were discriminated against because of their 

religious beliefs and as such, their dismissals were unfair in terms of section 187(f) of 

the LRA.450 Although the Labour Court found the belief held by the employees sincere, 

it also found that the directive for shaving beards was an inherent requirement451 for 

the high standards of neatness in the work of a security officer.452 Any flexibility in this 

regard would tarnish the distinctive image of the employer.453  

 

In matters where a dismissal is based on the application of a rule which negatively 

infringed upon the religious beliefs of employees and the enforcement of such found 

not to be an inherent requirement of the job, dismissals would be found to be 

automatically unfair.454 This was the case in the Department of Correctional Services 

v POPCRU455 case in which it was held that prohibiting male correctional officers from 

wearing dreadlocks as part of their religious and cultural beliefs and their subsequent 

dismissals were automatically unfair on the basis of direct and indirect discrimination 

on the basis of religion, culture and gender. The LAC and SCA did not agree that short 

hair was an inherent requirement of the job. Male officers having short hair was not an 

indispensable attribute relating in an inescapable way to the performance of the 

employees' jobs.456 With reference to the cases of Dlamini and POPCRU, it is found 

that employers could limit the sincere expression of cultural and religious rights if they 

negatively affect the operations of an employer and impact on the inherent 

requirement of a job.457 

 
446 2006 11 BLLR 1074 (LC). 
447 2006 11 BLLR 1074 (LC) paragraph 72. 
448 Ibid. 
449 Ibid. 
450 Ibid. 
451 Ibid at para 67. 
452 Ibid at 62. 
453  Ibid at para 63. 
454 Department of Correctional Services v POPCRU 2013 ZASCA 40. 
455 Ibid. 
456 Van Niekerk note 26 at 2887. 
457 See notes 451 and 456 above. 
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With reference to the current discussion, it is suggested that the application of the 

principle of reasonable accommodation be used in matters regarding the acceptance 

of traditional healer sick notes in the South African workplace. It has been shown that 

the regulation of the traditional healing practice has been a challenging task for the 

Interim Council, resulting in there being no recorded traditional health practitioner 

registrations nearly 15 years after the enactment of the THPA.458 This implies that 

employers are exempt from paying for sick leave claimed for by employees who have 

consulted a traditional healer, as registration with the Interim Council activates section 

23(2) of the BCEA.459 This would limit various constitutional rights of employees 

including their right to seek medical assistance of their choice.460 By following the 

example set by the sectoral Determinations 1, 7, 12 and 13, it has been shown that 

unregulated traditional healer sick notes are serving as reliable documents to prove ill 

health as envisioned by the BCEA through the acceptance of their cultural and 

religious acceptance. 

 

Employers have been exposed to traditional healer issued sick notes for many years 

with courts having used their discretion to decide on the acceptance of these notes.461 

Courts have also used the principle of reasonable accommodation to facilitate the 

meeting of business objectives whilst still giving recognition to the cultural beliefs of 

their employees.462  

 

An example of acceptance of a traditional healer sick note before the introduction of 

the THPA can be found in PPWAWU v Nampak Corrugated Containers.463 The 

employee in the case was dismissed after having been absent from work for 14 days 

without any prior notice or communication being given to their employer. Upon his 

return to work, the employee explained that he travelled to see a traditional healer in 

a rural area to get help for his excessive drinking problem. He advised that he had no 

way of communicating with his employer during this time, but since he had received 

 
458 Abrams note 9 above at 8. 
459 Section 23(2) of the BCEA. 
460 E Roumeas “Religious diversity in the workplace: The case for Alternative Dispute Resolution” (2020) 
68(1) Political Studies Association 217. 
461 PPAWU v Nampak Corrugated Containers (1998) 3 LLD 48 (CCMA). 
462 Kievits Kroon Country Estate (Pty) Ltd v Mmoledi (JA 78/10) [2012] ZALAC 22. 
463 (1998) 3 LLD 48 (CCMA). 
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treatment, he did not suffer from the problem anymore.464 He submitted a sick note 

from his traditional healer which covered the duration of his absence.465 The employee 

was dismissed despite this and challenged this decision in the Commission for 

Conciliation, Mediation and Arbitration (CCMA). The CCMA commissioner recognised 

the disturbance an employee’s absence has on an employer’s operations and that at 

times this could justify an employer’s decision to terminate an employee’s 

employment.466 The commissioner also acknowledged that in a diverse society, 

diseases and their treatment could not be confined to a Eurocentric Western style of 

medical diagnosis and treatment.467 Employees have a right to seek alternative 

medical assistance when necessary, and that they should be allowed to visit traditional 

healers to justify their sick leave.468 The employee was given another opportunity to 

continue his employment, and his dismissal overturned.469  

 

This case is important as it shows that prior to the enactment of the THPA the CCMA 

recognised the need for employees to be able to express their cultural beliefs through 

their selection of a practitioner of their choice.470 What was decisive in the matter is 

that the employee was able to show proof of illness for the duration of his absence 

and confirmed that he did in fact believe he had been healed.471 What is of concern 

however is that the commissioner did not allow for the possibility of the employee being 

deceitful about his absence. By disregarding the lack of communication from the 

employee and the impact of his absence on his employer’s operations, an incorrect 

impression is given that the needs of an employer are not important. Employees 

should communicate their intended absences prior to absenting themselves, or as 

soon as reasonably possible in cases of sudden illness, to allow employers to make 

contingency plans. This would be the recommended course of action when employees 

take any form of leave.  

 

 
464 Carrim note 213 above at 21. 
465 Rycroft note 36 at 112. 
466 C Mischke ‘From intoxication to addiction − dealing with alcohol-related offences in the workplace’ 
(2004) 14(10) Contemporary Labour Law 95. 
467 Rycroft note 36 above at 112. 
468 Roumeas note 460 above. 
469 Mischke note 466 above. 
470 Rycroft note 36 above at 112. 
471 Carrim note 213 above at page 21. 
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The case of Kievits Kroon Country Estate (Pty) Ltd v Mmoledi472 takes the discussion 

further. In 2007, Johanna Mmoledi was a Chef de Partie employed by Kievits Kroon 

Country Estate for approximately eight years.473 She reported that she was having 

visions of her ancestors asking her to take on a calling to become a sangoma (diviner). 

This was confirmed by another sangoma with whom she consulted, and she was 

advised that she had to begin her training course.474 Mmoledi advised the executive 

chef (‘Walter’) and requested that she work morning shifts for the duration of her 

training course but would work evenings where possible.475 Walter accordingly 

consulted other employees who would be impacted by this request and received their 

approval.476 The arrangement continued from February to May of the same year.477 

The employee approached Walter once again and advised that she was about to 

complete her training course and would now need to attend her classes for a period 

of just over one month in preparation for her graduation. She sought unpaid leave for 

this period.478 Walter took this request to the company’s HR manager (Dreyer) and a 

conditional approval was given as long as the employee used her annual leave for this 

period. Given that the employee’s annual leave days were exhausted, a subsequent 

offer of one week’s unpaid leave was made.479 The employee felt the time offered was 

insufficient and she absented herself from 2 June until 8 July. Before leaving, she left 

Dreyer a certificate from her traditional healer (Masilo) and a letter advising that she 

was being prepared for graduation and the time frame she would need to be excused 

from work.480 The certificate contained information pertaining to Masilo and her 

affiliation with the North West Dingaka Association, her contact details, the date of her 

first consultation with the employee and expected date of return to work.481 A diagnosis 

of 'Perminisions of ancestors' was given by the issuer which was later explained as a 

condition experienced by a person who had visions of their ancestors.482 Mmoledi was 

subjected to a disciplinary inquiry upon her return to work on various charges of 

 
472 (875/12) [2013] ZASCA 189. 
473 Kievits Kroon Country Estate (Pty) Ltd v CCMA [2011] 3 BLLR 241 (LC) paragraph 3. 
474 Bellengere and Spurrett note 33 above at 483. 
475 Kievits Kroon Country Estate (Pty) Ltd v Mmoledi (JA 78/10) [2012] ZALAC 22 paragraph 5. 
476 Ibid. 
477 Rycroft, A. "Business needs, cultural beliefs and fairness: Kievits Kroon Country Estate (Pty) Ltd v 
Mmoledi and Others (2014) 35 ILJ 406 (SC)” page 909. 
478 Kievits note 459 at para 6. 
479 Ibid. 
480 Ibid para 7. 
481 Ibid para 8. 
482 Ibid at para 10. 
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misconduct including absenteeism without a valid reason for three days or more.483 In 

her defence she told the parties that she was seriously ill and had provided proof of 

this in her certificate.484 The chairperson of the disciplinary enquiry found Mmoledi 

guilty on all charges and recommended dismissal. Mmoledi thereafter referred an 

unfair dismissal case to the CCMA. 

 

At arbitration, the employer party stated that the request for leave was refused due to 

the company’s operational requirements and that the certificate submitted, did not 

provide proof of illness. Mmoledi and Masilo gave evidence to the effect that she 

believed that her calling constituted a sickness that was life-threatening if she did not 

address it at that time.485 The training to become a traditional healer was part of the 

treatment for her illness.486  The commissioner found that the employee’s sickness 

and the intention to complete her training as a healer were not separate matters.487 

With evidence of the employee’s sincere belief of the potential harmful consequences 

if she was not treated, her actions in disregarding her employer’s rules were found to 

be justified.488 The commissioner ordered that she be reinstated without any 

retrospective payment.489 

 

After an unsuccessful attempt to review the CCMA decision in the Labour Court, the 

employer took the matter to the LAC. The court did not make a distinction between 

conventional illness and having a condition based on cultural beliefs,490 making direct 

reference to the principle of reasonable accommodation, holding that in essence, the 

employee had only asked to be accommodated on similar grounds that were agreed 

to before.491 Bearing in mind the diverse cultures and belief systems in South Africa, 

what was needed was reasonable accommodation to achieve the necessary harmony 

in the workplace.492 Tlalesi J found an example of similar accommodation when Walter 

consulted the staff to accommodate Mmoledi’s initial request to work morning shifts.493 

 
483 Ibid. 
484 Ibid at para 11. 
485 Ibid at para 14. 
486 Ibid at paras 12-14. 
487 Bellengere and Spurrett note 33 above at 484. 
488 Van Niekerk note 26 at 2881. 
489 Kievits LAC note 459 above para 20. 
490 Bellengere and Spurrett note 33 above at 486. 
491 Kievits LAC note 459 above 25. 
492 Ibid at para 26. 
493 Ibid. 
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Employees should use time outside of working hours to practise their beliefs in order 

not to disturb business operations.494 However in cases where employees are not able 

to do so, employers should accommodate employee requests where possible.495 

Accommodating one another was found to be demonstrating ‘Ubuntu’ which is a value 

that underpins South African heritage.496 On further appeal to the SCA, the appeal 

was dismissed yet again, with the court highlighting the importance of cultural 

convictions as they are protected by the Constitution.497 It was acknowledged by the 

court that while it was better equipped to deal with disputes arising from conventional 

medicine, this was not the case of a dispute arising from cultural practices.498 The 

court could only assess the sincerity of the belief and whether there were possible 

ulterior motives on the part of the employee but not the ‘acceptability, logic, 

consistency and comprehensibility of such belief”.499 

 

What is significant in this matter is the assertion by the court that had the certificate 

submitted been considered as equal to a medical certificate from a conventional 

practitioner, the employee’s request would have been accommodated. This is an 

important finding in that it places the traditional healer sick note on the same level as 

that of other practitioners in terms of section 23(2) of the BCEA.500 Similarly, the court’s 

acceptance accepting that Masilo’s testimony and certificate confirmed Mmoledi’s 

illness showed that Masilo’s diagnosis had met the standard of section 23(2) of the 

BCEA.501 

 

By the time the matter was heard in the SCA, the THPA had been enacted and the 

Interim Council established months prior. Despite there being no evidence of 

registrations having taken place, the court was in an ideal position to evaluate the 

legality of the sick notes from traditional healers in terms of the enacted legislation. 

Furthermore, it would have been of interest to evaluate Masilo’s sick note as it did not 

comply with section 23(2) of the BCEA, as she was not registered with the Interim 

 
494 Rycroft note 36 above at 109. 
495 Van Niekerk note 26 above at 2882. 
496 Kievits SCA note 459 above para 26. 
497 Ibid at para 23. 
498 Ibid para 27. 
499 Ibid. 
500 Kievits LAC note 459 at 487. 
501 Bellengere and Spurrett note 33 above. 
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Council. 

 

The decision also seems to be at odds with the THPA’s purpose which includes the 

regulating of the traditional healing practice.502 By proposing that traditional healing be 

understood as a religious doctrine, whose rationality could not be questioned or 

interrogated by courts, a case for reasonable accommodation is further made by the 

SCA. In line with this, it is submitted and further emphasised that the approval of sick 

notes in the workplace should not be a matter of legislation and regulation, but an 

exercise of respect and accommodation of diversity in the workplace. An inquiry by 

employers on a legislative legitimacy basis would find the traditional health 

practitioner’s sick note wanting when compared to that of other health practitioners. 

This is something that is likely to cause frustration and conflict in the workplace. 

 

The case of Kievits Kroon must be compared to that of Tubatse Chrome (Pty) Ltd v 

MEIBC503 where the bargaining council reinstated an employee who was dismissed 

for deserting her employment to undertake an initiation course.504 The dismissal was 

as a result of the employee not reporting for work from 7-14 April 2010. In terms of the 

applicant’s code of conduct, the employee’s absence constituted a repudiation of 

employment, and as such, the employee was informed of her dismissal on the grounds 

of deemed desertion upon her return.505 

 

On appeal, the Labour Court found in favour of the applicant employer and upheld the 

dismissal of the employee.506 The court relied on the Kievits507 decision. The employee 

in this matter had also submitted sick notes but these did not state that she would not 

be fit to work nor was there any evidence to show that the employee would have 

suffered any adverse consequence had she not continued with her initiation course.508 

In contrast to Kievits, the employee elected to continue with her initiation on 7 April as 

it was convenient for her to do so but not because she feared that her life or that her 

 
502 Kievits LAC note 459 above at 493. 
503 (2013) 34 ILJ 2333 (LC). 
504 Tubatse Chrome (Pty) Ltd v MEIBC (2013) 34 ILJ 2333 (LC) para 1. 
505 Ibid at para 4. 
506 Rycroft note 477 above at 915. 
507 Kievits note 459 above at 22. 
508 Tubatse Chrome note 503 above at paragraphs 9-10. 



60 

 

health would further deteriorate.509 She elected to do this without any communication 

or authorisation from the employer or any consideration of the impact her decision 

would have on the employer’s business.510 With reference to the evidence presented 

to the commissioner at arbitration, the court found that the employee’s absence was 

not involuntary or justified.511 It was further found that the decision reached by the 

commissioner was not one that a reasonable commissioner could have arrived at had 

he or she applied their mind to the issues in dispute. The selection of case law shows 

that traditional healer notes have been afforded recognition not in terms of the THPA, 

but through the reasonable accommodation of the employees’ belief systems. 

Employees still have an obligation to explain their absence and cannot hide behind 

the submission of sick notes to excuse extended absences.512 There remains a duty 

on employees to communicate their absences and the reasons for these, the duration 

of their absence and any other information that could give the employer further 

understanding of their condition,513 this being the same as in the case of other 

employees who have absented themselves from work and have consulted other health 

practitioners. The sincrerity of the beliefs held by employees can also be used by 

employers to warrant the absence of the employee.514 

 

Mbatha et al write about initiatives embarked on by employers to recognise the African 

cultural beliefs of employees who use the services of traditional healers,515 including 

the acceptance of sick notes from traditional healers by the University of Pretoria.516 

They also mention an initiative by the Chamber of Mines and the National Union of 

Mineworkers, whereby a panel of traditional healers has been created at the mines, 

allowing their staff three days per year to consult with these traditional healers outside 

of their normal sick leave entitlement.517 This is similarly done by Sun International in 

alliance with the South African Commercial Catering and Allied Workers Union.518 The 

University of KwaZulu-Natal (UKZN) has gone as far as employing a traditional healer 

 
509 Ibid at para 10. 
510 Ibid. 
511 Ibid at paras 11-12. 
512 Rycroft note 477 above at 911. 
513 Ibid. 
514 Kievits Kroon Country Estate (Pty) Ltd v Mmoledi and Others ILJ paragraph 27. 
515 Mbatha note 3 at 130. 
516 Ibid. 
517 Ibid. 
518 Ibid. 
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in the student counselling and wellness programme;519 Makhosi Mkhize provides 

traditional healing services to the university’s staff and students. 

 

4.6 Chapter conclusion 

This chapter has discussed how the unplanned absence of an employee due to 

sickness, negatively impacts the operational needs of a business. To control these 

absences, employers introduce measures of control through workplace policies which 

support existing legislation.520 The submission of sick notes for the payment of sick 

leave is a measure of control introduced by the BCEA. Sick notes issued by 

conventional practitioners are seen as the trusted standard by institutions and 

employers.521  

 

The enactment of the THPA has made it necessary for employers to accept sick notes 

from traditional health practitioners.522 In businesses not regulated by the contract 

cleaning, domestic worker, forestry and agricultural Determinations, the validity of 

these notes hangs on the registration of traditional healers with the Interim Council. 

No known registrations exist in terms of available legislation, negating an objective 

criterion to test for the validity of these documents, failing to satisfy employers that sick 

leave benefits are not being abused.523 

 

However, the acceptance of traditional healer sick notes remains critical for the 

recognition of the traditional beliefs of many South African employees. Cultural beliefs 

lead people to traditional healers who cater to the patient’s physical, spiritual and 

emotional well-being.524 Reasonable accommodation of these sick notes ensures that 

the beliefs of employees who seek alternative medical assistance are not ignored for 

the convenience of employers. 

  

 
519 Ibid. 
520 Singh note 357 above at 111. 
521 Bellengere and Spurrett note 33 at page 488. 
522 Section 23(2) of the BCEA.  
523 Bellengere and Spurrett note 33 at 493. 
524 Kievits ILJ note 498 paragraph 24. 
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CHAPTER FIVE 

FINDINGS, RECOMMENDATIONS AND CONCLUSION 

 

5.1 Introduction  

Traditional healers play a vital role in both the cultural life and health care of many 

South Africans. The enactment of the THPA to regulate traditional health practice was 

long overdue for a practice that is central to the country’s primary health care 

system.525  

 

The enactment THPA526 required the establishment of the Interim Council to drive the 

implementation of the Act’s provisions.527 One of the primary functions of the Interim 

Council is to register all practising and student traditional healers,528 enabling these 

them to issue valid sick notes to employees who were absent from work, entitling them 

to payment for the period off work in terms of sections 22 and 23(2) of the BCEA.529 

The provisions of the THPA are vague in this respect as well as in the necessary 

training and qualifications provisions. The THPA is also silent on the actual content 

necessary for a valid medical certificate issued by a traditional health practitioner − 

necessary for employers to accept the operational disturbance experienced when an 

employee is absent from work due to illness. 

 

There are obvious problems with the mandate issued to the Interim Council, the 

consequence of which leaves them unable to fulfil their objectives and functions as 

listed in the THPA.530 The Interim Council has failed to introduce a code of conduct or 

a similar document to provide guidelines for the issuing, content and requirements of 

a valid sick note,531 which would assist in monitoring the conduct of those registered 

with the body − as is the case with practitioners under section 23(2) of the BCEA in 

which their competency and professionalism are assessed and standardised. 

  

 
525 Tshela note 22 above at 279. 
526 Act 22 of 2007. 
527 Section 2 of the THPA. 
528 Section 18 - 26 of the THPA. 
529 Tshela note 22 above at 279. 
530 Sections 5 and 6 of the THPA. 
531 Maserumule note 38 above at page 3. 
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5.2 Findings and recommendations 

The difficulties faced by employers in accepting sick notes from traditional healers is 

often concomitantly met by a desire to also recognise the cultural beliefs of their 

employees, to give the latter a feeling of self-worth and to create a harmonious working 

environment.532 In the absence of registration with the Interim Council, sick notes 

received from traditional healers can result in the non-payment for sick leave for 

employees who submit such notes,533 thus creating disharmony in the workplace and 

the infringement of the religious and cultural freedoms held by such employees. As 

proposed by Mbatha et al, businesses where possible, are encouraged to implement 

initiatives to further recognise and accommodate the cultural beliefs of their staff to 

engender understanding and trust between employers and their employees.534 

 

Research has found that the legislative framework created by the THPA, and the 

regulations do not sufficiently embrace the spiritual nature of the traditional healing 

practice.535 There is no reference to symbolism, spirituality or ancestors in the 

legislation, all of which are at the heart of traditional healing. The THPA and the 

regulations seem to demonstrate ignorance of the essential practice of traditional 

healing. Examples can be found in the cases of Kievits Kroon536 and Tubatse 

Chrome537 discussed in this dissertation, where two females completed their training 

to become izangoma, one within five months and the other in eight days, falling short 

of the legislative requirement of 12 months.538  

 

Research has revealed numerous other gaps in the legislative framework relating to 

traditional healing in South Africa. Since its inauguration in 2013, the Interim Council 

has failed to create an objective assessment measure to control this registration 

process.539 This would include a training curriculum that would ideally suit all 

categories of traditional healers. It has been shown that while the regulations have 

offered some guidelines to support the provisions of the THPA, they are not exhaustive 

 
532 Carrim note 213 above at page 16, Kievits note 480 at paragraph 26. 
533 Section 23(2) of the BCEA. 
534 Mbatha note 3 above at page 130. 
535 Note 339 above. 
536 Kievits (LC) note 480 above at 241. 
537 Tubatse LAC note 512 at 2333. 
538 Section 6(2) of the Traditional Health Practitioner Regulations of 2015. 
539 Tshela note 22 above at 279. 
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as concerns over content and the identification of training still exists. This is 

undoubtedly a reason for there not being any known registrations of traditional health 

practitioners to date.  

 

In consequence of the legislative work to be done on the THPA and members of the 

Interim Council,540 it is recommended that the BCEA itself be amended to provide an 

exemption for traditional healers who are not registered as traditional health 

practitioners under the THPA, in line with sectoral Determinations approved by the 

Minister of Labour. This recommendation differs little from the practice in recent years 

where courts have accepted the validity of sick notes from traditional healers who have 

not met the requirements of section 23(2).541  

 

The following principles have been extracted from existing case law in support of this 

recommendation: 

a) The right to religious and cultural expression is a fundamental right enshrined 

in the Constitution and should be respected by all.542  Exceptions of this are 

found even when employees hold sincere beliefs. This is in the event that the 

cultural and religious beliefs negatively impact the operational and inherent 

requirements of an employer.543   

b) Whilst operational requirements are important for employers and also 

employees,544 an employee’s health or well-being associated with their cultural 

beliefs, might take precedence.545 

c) Reasonable accommodation of these cultural beliefs is required in a quest to 

create harmony in the workplace according to the fundamental spirit of ‘ubuntu’ 

which our society has been built upon.546 

d) A sick leave application for an employee who has visited an unregistered 

traditional healer cannot be disregarded on the basis of its non-compliance with 

section 23(2) of the BCEA. 

 
540 Moshabela, Zuma and B Gaede note 8 above at 89. 
541 BCEA. 
542 Kievits note 480 at para 26. 
543 See notes 451 and 456 above. 
544 Phooko note 362 above at 615. 
545 Kievits (LC) note 457 at para 19. 
546 Ibid at para 26. 
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e) Employers must establish whether the employee has a sincere belief in 

traditional healing and where necessary, ask the employee to explain the nature 

and identity of the healer and the illness in question.547 Employers should also 

ascertain whether the employee has an ulterior motive for taking this leave.548 

f) Employees may also submit sick notes from traditional healers even when they 

are not ill but when wanting to observe their cultural calling or another condition. 

This benefits the employer in that it offers documentary evidence of the 

employee's condition and inner compulsion from a person trained in methods 

of traditional healing.549 

 

Importantly, legislators have sanctioned the acceptance of sick notes from traditional 

healers in certain economic sectors in the face of contrary provisions in the BCEA and 

THPA.550 Submission of these sick notes would result in the payment of sick leave 

claims. This would not compromise the practice of traditional healers by requiring them 

to conform to an alien western system. The contract cleaning, domestic worker, 

forestry and agricultural sectoral Determinations mandate complete acceptance of 

sick notes issued by traditional healers for employees within their sectors.551 This 

acceptance is conditional for other employers in terms of the requirements of section 

23(2) of the BCEA.  

 

5.3 Conclusion 

Sick notes from medical practitioners are accepted as reliable sources for proof of 

illness for employers as shown by the BCEA's acceptance in section 23(2) of same 

Act. The same cannot be said for sick notes from traditional health practitioners which, 

due to lack of objective standards and requirements under the relevant legislative 

framework, do not provide an employer with any certainty. 

Obviously, the issues around sick notes have created tension between employees and 

employers.552 This will worsen in the coming years on a plain reading of the BCEA, 

allowing employers to reject sick notes received from unregistered traditional healers 

 
547 Note 431 and 492 above. 
548 Dlamini v Green Security note 446 above at 917. 
549 Ibid. 
550 See notes 414, 415, 416 and 417 above. 
551 Section 25(7)(c) of the Sectoral Determination 12: Forestry Sector, South Africa; Section 22(7) of 
the Sectoral Determination 13: Agricultural Sector, South Africa. 
552 Phooko note 362 at page 614. 
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for failure to meet the conditions of section 23(2). However, the case of Kievits553 

shows that employers will not be able to question the acceptability, logic, consistency 

and comprehensibility of such documents as they are evidence of the expressions of 

belief systems.554 This leaves employers confused and uncertain about what they can 

do when they suspect that employees are submitting fraudulent documents or abusing 

their sick leave allowances. The problem lies squarely in the fact that legislators have 

attempted to regulate the cultural and religious beliefs of people.555 This is not done 

for any other major religion in South Africa.556 The problem therefore lies not only in 

the current legislative framework, but with the regulation of how employees and 

traditional healers are to express their religious and cultural freedom. Regulation has 

compromised the traditional healing practice in asking for its custodians to conform to 

a western standard.  

 

Accommodating the African cultural beliefs of employees will ease tensions which are 

encouraged by the scrutiny required through regulation of traditional health practice. 

This is a step further than the sectoral Determinations discussed in chapter four, the 

result of which has not seen chaos or any upheaval within the sectors themselves and 

is unlikely to do so if universally applied to all workplaces.  

  

 
553 Kievits ILJ note 498 above. 
554 Ibid at para 27. 
555 Van Niekerk note 26 above at 106. 
556 Ibid 105. 
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