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CHAPTERONE

1. INTRODUCTION

Itistritethattheprincipleofsimulationisnotthefiefdom ofthelaw oftaxation

only.1However,forpurposesofthispaper,thedevelopmentofthisdoctrinewithin

thebordersofthelawoftaxationexclusively,willbeexamined.

The present economic decline has played a major part in the continued

concentration on taxavoidance.The South African Revenue Service (SARS)is

continuouslytryingtodecreasetheeffectoftaxavoidanceandtaxevasiononthe

tax revenue collections,whilstthe taxpayeris stressed to survive financially.

Confronted daily with increasing living costs,individuals have become more

unwillingtopartwiththeirhard-earnedmoney.Understandably,mosttaxpayers

would notvoluntarilychoose to incurtaxliabilities,which with some creative

structuring,maypossiblybeavoidable.Complexitiesandsophisticationisnotin

itselfimpermissible.

InIRCvDukeofWestminster2LordTomlinheldthat:

‘Everymanisentitled,ifhecan,tosoorderhisaffairssothatthetaxattachingunder

theappropriateActs,islessthanitwouldotherwisebe.Ifhesucceedsinordering

them soastosecurethisresult,then,howeverunappreciativetheCommissionerof

Inland Revenueorhisfellow taxpayersmaybeofhisingenuity,hecannotbe

compelledtopayanincreasedtax.’3

The problem arises when intricate and overly complicated tax avoidance

transactionsandgroupstructuresarefoundtobenothingmorethanafrontto

disguisetheactualstatusquoortheactualtransactionbetweenparties.4 Alltax

efficienttransactionsmustpassscrutinyintermsofSouthAfrica’santi-avoidance

legislationintheform ofGeneralAnti-AvoidanceRules(GAAR).Itisimportantto

define simulated transactions and differentiate between tax evasion and tax

avoidance.

Disguised transactions may be defined as ‘instances where the parties to a

1ChristieTheLawofContract4ed(2001)394.
2IRCvDukeofWestminster(1936)A.C1 490.
3DukeofWestminstersupranote2at19.
4ZandbergvVanZyl1910AD302;seealsoDadoovKrugersdorpMunicipalCouncil1920AD530and
CommissionerofCustoms&ExcisevRandles,Brothers&HudsonLtd1941AD369.
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transactionintentionallyattempttoconcealthetruenatureofthetransactionand

endeavourtocreatetheimpressionthattheagreementissomethingotherthanwhat

itis.’Thisiscommonlyreferredtoasthe‘simulationprinciple’.

Taxevasionistheuseofillegalmeanstoreduceataxliability.5Itinvolvestheusage

offraudordeceitfulnesstodecreaseataxliabilitythroughthenon-disclosureof

incomeandoverstatements(thisincludestheevasionoftaxthroughtheuseof

simulatedtransactions).6Anattempttoevadetaxisacriminaloffencepunishable

undersection104(1)oftheIncomeTaxAct58of1962byafine,imprisonmentor

both.7Taxavoidanceiswherethetaxpayerordershisaffairsinalegalmannerto

paytheleastamountoftaxpossible.8 In2010LewisJAseeminglycreatedanew

requirementforsimulatedtransactionsinthecaseofCommissioneroftheSouth

AfricanRevenueServicevNWKLimited.9

Thejudgmentseemsto havepartedwiththeconventionalprinciplesinthatit

encompassescertain unexpected,and perhapsunsettling,dicta concerning the

applicabletestsfordetermining whethera transaction constituted a simulated

transaction.Thecourtappearstohavequalifiedthetestbydeclaringthat,where

thereisabsenceofcommercialpurposebehindtheagreement,andtheagreement

merelyenablestaxavoidance,theagreementshouldberegardedassimulated.10

EnglishlawwhichisacceptedinSouthAfrica.ItisaLatinnounwhichliterallymeans

to'standbythingsdecided'.11ExplaineddifferentlyitmeansthatJudgesarebound

bythedecisionsreachedinpreviousjudgmentswhereasetprinciplehasbeen

created.ThecourtinCommissioneroftheSouthAfricanRevenueServicevNWK

Limitedappearstohavequalifiedthetestbydeclaringthat,wherethereisabsence

ofcommercialpurposebehindtheagreement,andtheagreementmerelyenables

taxavoidance,theagreementshouldberegardedassimulated.

Itisnotsomuchthecourt’sfindinginfavourofSARSwhichhassolicitedinterestin

5PHauptNotesonSouthAfricanIncomeTax(2012)ch17at499.
6KHauxham &PHauptNotesonSouthAfricanIncomeTax(2007)350.
7EBBroomberg‘Evasionvavoidance’(2012)104.
8 K Jordaan,A Koekemoer,M Stiglingh,etalSouthAfricanIncomeTax(2011)25.1;seealso
CommissionerforInlandRevenuevConhage(Pty)1999(4)SA1149(SCA)at1.
9CommissioneroftheSouthAfricanRevenueServicevNWKLimited2011(2)SA67(SCA).
10NWKsupranote9at55.
11 Definition available athttp://oxforddictionaries.com/definition/stare+decisis,accessed on 23
October2018.
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thejudgementandthedebateandcriticism thereto,butratherthecourtsfindingsin

respectoftheestablishedprinciples.Thejudgmenthasbeeninterpretedbymany

commentatorsandpractitionerstohaveestablishedanewruletotheeffectthatany

agreementthathasasitspurposetheavoidanceoftax,oraperemptoryprovisionof

law,issimulated.Thejournalarticleswhichhavebeenproducedaboutthedecision

oftheCommissioneroftheSouthAfricanRevenueServicevNWKLimitedcase

assisttheresearchbylookingattheprosandconsofthejudgementanditsimpact

onSouthAfricantaxlaw.

The mostvalid concerns concerning the Commissionerofthe South African

RevenueServicevNWKLimitedjudgmenthavebeenpointedoutbyBroomberg.12

HisstartingpointisthattheSCAappearstohavechangedtheestablishedprinciples

relatingtosimulatedtransactionsbyintroducinga‘newrule’.13Hesummarisesthe

foundationalcommon law principle,relying on the dictum in the case of

CommissionerofCustomsand ExcisevRandles,Brothers& Hudson Ltd,14 as

follows:

‘Atransactionwillnotberegardedassimulatedifthepartiesgenuinelyintendedthat

theircontractwillhaveeffectinaccordancewithitstenor,andthatruleapplieseven

ifthetransactionisdevisedsolelyforthepurposeofavoidingtax.’15

A furtherpointraised by Broomberg is thatthe new generalanti-avoidance

provisionswhichenabletheCommissionertodisregardthetransactionsthatare

exclusivelyaimedattaxavoidanceandhavenocommercialsubstance.16Havinga

new common law rule togetherwith the generalanti-avoidance provisions is

detrimentaltotaxpayersasitwouldpermittaxevaluatorstouseeitherruleat

impulse.17

TheSCA’sappreciationofthedistinctionbetween‘taxevasion’and‘taxavoidance’is

ofapprehensionasthecourtundoubtedlyconflatedthesetwoconcepts.Vorster18

showsthatthecourtssubstitutableuseoftheseconceptsformsambiguityasto

12EBroomberg‘NWKandFoundersHill’(2011)60TheTaxpayer183.
13Ibid.
14Randlessupranote4.
15 ThisrulehadbeenestablishedbyourcourtsinastringofcasessuchasZandbergsupranote4
above)Erf3183/1LadysmithvCommissionerforInlandRevenue1996(3)SA942andCommissioner
forInlandRevenuevConhage(Pty)Ltd61SATC391.
16DeKokerSILKEonSouthAfricanIncomeTax(2011)27.
17Ibid.
18Vorster‘NWKandpurposeasatestforsimulation’(2011)60TheTaxpayer83.
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whetherthecourtproposed thattherequirementshould onlybeapplicablein

instanceswhenthetransactionsoughttoevadeanexistingtaxliabilityorwhetherit

shouldbeapplicablewherethepurposewastoavoidapotentialliability.Vorster

proclaimsthatifthecourtmeantforcommercialsubstancerequirementtoonly

applytoinstanceswherepartiessoughttoevadetaxation,thelaw ofcontract

renderssuchatransactionineffectual.19Broombergcontends,however,thatbythe

irrationalitytowhichitwouldleadiftheSCAwasusingthephrase‘evasion’,the

courtprobablyreallyintendedtoreferto‘taxavoidance’.20

Academicshavealsocriticisedthejudgementinsofarthatcommercialsubstanceis

notatest,butacriterion.Whatthequoteaptlydemonstratesisthepotentially

absurdresultsarigidone-criteriontestwillproduce,andthereforethatitistobe

avoided.Althoughthecriticism ispurelysemanticandofartificialvalue,itreveals

thevaguenesscausedbythejudgementandthedoubtinwhichitgivesrise.To

challengethedecisionofCommissioneroftheSouthAfricanRevenueServicev

NWKLimited,theargumentstofollowineachchapterareofimmeasurablevalue.

19HippoQuarries(Tvl)(Pty)LtdvEardley1992(1)SA867(A).
20ItiscorrectlysubmittedbyBroombergthatthewords‘evasion’and‘avoidance’areincorrectlyused
assubstitutessincetheIncomeTaxActitselfdifferentiatesbetweenthetwoconcepts.Itistherefore
assumedthatthecourtintendedtousetheterm avoidance.
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CHAPTERTWO

HISTORICALDEVELOPMENTOFTHESUBSTANCEOVERFORM DOCTRINE

1. INTRODUCTION

Asthefirstpointofdeparture,itisacommonplacethatthesubstanceoverform

doctrineisauniversalprinciplethatimputescertainconsequencesinanagreement,

specificallyconsequencesthatpartiestrulyintend,ratherthantheconsequences

thatthepartiessimulateoraim tosimulate.Ananalysisregardingthebackground

and developmentthereofwillrequireastudyofjudicialprecedents,notsolely

handeddownbytaxcourts.

Thischapterwillanalysethehistoricalbasisandapplicationofthedoctrine.Inthis

analysis,emphasiswillbeplacedonsomeoftheprimarycasesinwhichthedoctrine

wascontemplatedandapplied.Oneoftheobjectivesofthischapteristoestablish

therequirementsfortheapplicationofthedoctrine,asdecidedandrecognizedby

courtsovertheyears.

2. HISTORICALDEVELOPMENTOFTHESUBSTANCEOVERFORM DOCTRINE

(a)Commonlawprinciples

Itisadeep-rootedprincipleinourcommonlaw thatacourt,indeterminingwhich

significancestoattachtoaspecifictransaction,willneglecttheform inwhicha

transactionwasdischargedandgiveeffecttothesubstanceortruetransaction

amongsttheparties.21Throughouttheapplicationofthisdoctrine,theprinciplethat

thetrueintentionofthepartiesbehindthetransactionwillprevailovertheterms

containedthereinisestablished.22Althoughsimilarprinciplessuchastheplusvalet-

21DeKokeropcitnote16at19.3.
22Stighling(ed)etalSILKE:SouthAfricanIncomeTax(2011)738;seealsoGer‘SupremeCourtof
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rule23andthefrauslegisprinciple24havebeendevelopedinourcommonlawand

have been significantly recognised by ourcourts,itwas agreed in Dadoo v

KrugersdorpMunicipalCouncil25 thattheseprinciplesarejustsimplebranchesof

thedoctrineofsubstanceoverform.Thedoctrineanditsnumerousbranchesare

particularlyapplied to extractasidesimulated transactionsto warrantthatthe

appropriatelegalconsequencesareaccreditedtothecorrectessenceofaspecific

transaction,insteadoftoitsform.

The basic composition ofa simulated transaction is exemplified through this

example. It transpires when the parties pursue to accomplish a certain,

predeterminedobjectiveonwhichaparticularstatutemayenforcesomesystem of

burden,butthroughthestrategyoftheirtransactiontheyachievetheanticipated

objectivebyconcealingtheessentialsthereofwhichisliabletoastatutorycharge.26

Such concealmentmay arise eitherthrough veiling the true nature oftheir

transactionorthroughfabricatedformationofrightsandobligationswhichdiverge

from therightsandobligationsofwhichistrulycreatedforbetweenthem.27Such

transactionsaresubjecttotheapplicationofthedoctrineofsubstanceoverform.

Thedoctrineishowevernotappliedindifferentlybyourcourtsandentailsthat

certainestablishedcriteriaareencounteredbeforeacourtcandecidethelegal

consequencesofthetransactionpremisedonitssubstanceratherthanitsform.

3. SOUTHAFRICANCASELAW

a)General

TolayafoundationforlateranalysisofthejudgementinCommissionerforthe

Appeala-‘maize’-staxplannerswithwatershedjudgement’(2011)DeRebus44.
23 Thefullmaxim isplusvaletquodagiturquam quodsimulateconcipiturwhichmeans‘whatis
actuallydoneismoreimportantthanwhatseemstohavebeendone.’SeeDeKokeropcitnote16at
46.
24Theprincipleentailsthatwhereanactoccurredwiththespecificintentiontoavoidtheapplication
ofastatutoryprovision,certainlegalconsequenceswillfollowwhichwouldnototherwisehavebeen
applicable.InDadoosupranote4at540,thecourtheldthat‘atransactioninfraudem legiswhenitis
designedlydisguisedsoastoescapetheprovisionsofthelaw,butintruthfallswithinthese
provisions.’
25Dadoosupranote4.
26Christieopcitnote1at396.
27SnookvLondon&WestRidingInvestmentsLtd(1967)2QB786.Althoughthecourtwasreferringto
a‘sham’transactioninthismatter,theconceptofa‘sham’and‘disguise’orsimulatedtransactionis
closelyrelatedthat,forthepurposeofthisresearchitisnotnecessarytodiscusstheconcepts
independentlyfrom oneanother.Inthisregard,seeDeKokeropcitnote16at19.3.
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South African Revenue Service vNWK Limited,28 and specificallyto measure

whethertheSupremeCourtofAppeal(SCA)in thatcasechanged anyofthe

principlesrelatingtosimulatedtransactions,oralteredthecommonlawinanyway,

itisessentialtonavigatesomeofthemoresignificantcasesthathavemouldedthe

lawinSouthAfricainthisregard.

b)AnalysisofZandbergvVanZyl1910AD302

Themostsignificantoftheprimarycasesconcerningsimulatedtransactionsisthat

ofZandbergvVanZyl.29 Therespondent(VanZyl)wasowed50poundsbyhis

mother-in-law(MrsVanZyl)intermsofapromissorynote.30MrsVanZylcouldnot

paytherespondent.However,MrsVanZylhadawagon,andtheyagreedthatthe

respondentcouldpurchasethewagonfor50pounds.31Itwasalsounderstoodthat

MrsVanZylcouldrepurchasethewagonlateratthesamepriceandthatshecould

use the wagon in the interim.Subsequentlythe appellant(Zandberg),another

creditorofMrsVanZyl,hadthewagonattachedandtherespondentintervenedby

meansofinterpleaderproceedings,claimingthatthewagonbelongedtohim and

was capable of attachment.32There were three separate judgements,each

concludingonthefactsthatthearrangementconstitutedasimulatedtransaction.

De Villiers CJ was ofthe interpretation thatpossession advances a beliefof

ownershipandthattherespondentwasrequiredtoyield‘clearandsatisfactory’

evidenceastowhythewagon,whichheclaimstohavebought,remainedinthe

possessionofMrsVanZyl.Thiswasespeciallysobecauseheacknowledgedthat,

eventhoughhehadboughtthewagon,hedidnotactuallyrequireit.33

Further,DeVilliersCJstatedthatthetransactionthathadtakenplaceismoreofa

pledgeduetothefactthattheobjectremainedwiththesellerandthusitisan

obviousconclusionthattheintentionwastoeffectapledgeandnotasale.’34

DeVilliersCJcontendedthattherespondent’sobjectiveinmakingthealleged

purchasewastosecuredebtowingtohim bytherespondent,whilstallowingthe

28NWKsupranote9.
29Zandbergsupranote4at309.
30Zandbergsupranote4.
31Ibid.
32Ibid.
33Ibid.
34Zandbergsupranote4at308.
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respondenttousethewagonasifitwereherown.’35Itisthought-provokingtonote

that,ontheaspectofit,DeVilliersCJconsideredthatthe‘object’ofthepartiesshed

lightontheir‘intention’inrespectoftheagreement.

Inrespectoflayingdowntherelevantprinciplesrelatingtosimulatedtransactions,

thejudgementofInnesJismostnoteworthy.Hispointofdepartureisthatthe

obviousappearanceofacontract,beingthewordsinwhichitisuttered(oritsform),

usuallyharmonieswiththeagreementarrivedatbetweentheparties.Thereis

usuallyno‘subterfuge’or‘concealment’.However,occasionally,tosecurealegal

advantageordischargealegalduty,thetruenatureofanagreementisconcealedby

meansofadisguise.36Whenchallengedwithsuchanarrangement,thecourtwilllook

atthegenuinenessoftheagreement.InconsiderationInnesJquotedtheLatin

maxim plusvaletquodqgiturquam quodsimulateconcipitur.37

InnesJnotedinrespectofdistinguishingsimulationonemustnotapplyablanket

approach,howevereachcasemustdependonitsownfacts,asnogeneralrulecan

besubmittedwhichwillmeetthem all.’38AstotheobjectofthepartiesInnesJstated

thatthepartiesrealobjectivewasnotthattherespondentshouldgenuinelyacquire

theuseofwagonhowever,shouldtheMrsVanZylbecomeinsolventthereforeVan

Zylcouldhaveaclaim againstit.Thistransactionwasdressedasasalewhereasin

factapledgehadtakenplace.39

Itappearsfrom thispassage,aswellasthejudgementingeneral,thatInnesJtooka

similarperspectiveasDeVilliersCJ.InnesJmademuchofthe‘object’oftheparties

inordertoachievetheactualcharacteroftheagreementinquestion.Though,itis

notalwaysstraightforwardwhetherbothDeVilliersCJandInnesJstrictlykeptto

thedistinctionbetweentheobject(orpurpose)ofthepartiesandtheirintentionin

respectoftheagreement.InnesJsettledthetransactionbyconfirmingthatthe

courtisboundtodealwiththeagreementaccordingtoitssubstance,andnotits

35Zandbergsupranote4.
36Zandbergsupranote4.
37Thismaxim wastranslatedinBCPlantHirecct/aBCCarriersvGrenco(SA)(Pty)Ltd[2004]AllSA
612(C)atpara33:‘greatervalueisattachedtowhatisdonethantowhatappearstobedone’.In
simplelanguagethismayberendered as‘truefactshavemorevaluethanapparentfacts’or
substancebearsmoreweightthanform’.’
38Zandbergsupranote4at310.
39Zandbergsupranote4at312.
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form.Hence,inessenceitwasnotasale,butatmostapledge.40

ItisintriguingtoconsiderthatInnesJdidnotconcludethatthepartiesacted

fraudulentlyorwithmalafidesashedidnot‘applyanyharshwordtothetransaction’.

Thisadvancesthequestionofwhetheran‘honest’mistakecaneverconstitutea

simulatedagreement.Thisissueisdiscussedinmoredetailbelow.SolomonJ,

despitereluctance,aroseatasimilardecisionasInnesJ.41

Thedecisioninthiscaseisnotwithoutcriticism.Itistruethatonemightask,ifthe

partiesintendedasale,whytherespondentdidnottakepossession.However,one

mightcorrespondinglyask,ifthepartiesprojectedapledge,whytherespondentdid

nottakepossession,knowingthatlackofpossessionwoulddenyhim ofhissecurity

rights.42Maybetheresponseisthatthepartiestruthfullybelievedthattheydidenter

intoasaleandthoughtthattherespondenthadownershipofthewagon,hence,

overlookedtherequirementsofapledge.43

Itseemsfrom thefactsandasthecourtfound,thattheobjectofthepartieswasto

securethedebtowedbytherespondent.However,theyplannedtodosothroughthe

transferofownershipbymeansofthesaleofthewagon.Thiswouldprovidethe

respondentsecurityor‘comfort’inthathewouldbetheowner,andthereforehavea

secureprobablerealrightinthewagon.Inaddition,ithadthebenefitofrequiringthe

respondenttobeinpossessionofthewagonandthatMrsVanZylcouldcontinueto

useit.

The courtclearlyhad an issue with this and one mightwellaskwhatis so

objectionableaboutobtainingeffectivesecuritythroughthetransferofownership,

wherethepartiesintendedpassingofownership.Whydoestheobjectofsecuringa

debtprecludeasale?Thecourtdidnotaddressthelawfulnessofsucharrangement.

Courts,atleastatthetimeofthisdecision,observedwithgreatsuspicionuponsales

lacking the concomitantpossession by the purchaserofthe merx.44 This is

particularlywherethepurchasepricewassettledbymeansoftheextinguishingofa

pre-existingdebt.

40Zandbergsupranote4at313.
41Zandbergsupranote4at320.
42Zandbergsupranote4at308.
43Zandbergsupranote4at309.
44SeeMcadamsvFiander’sTrustee&BellNO1919AD207andSchneidenbergervPearce&AllenLtd
1927SWA93.
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Conceivablythisissotoprotectagainstmanipulationwhenassetsareattachedat

thereferenceofothercreditors.Nonetheless,thesetransactionsarefrownedupon

fortheirmotive(althoughnotunlawful),andthispossiblygavesomeincentivefora

courttodiscoverthattherewasadefectiveagreement,andthatthepartiesintended

somethingelse.Oneshouldkeepinmindthattheobjectofsafeguardinganassetin

thismannerfrom attachmentdoesnotautomaticallyturnasaleintoapledge.

TakingintoconsiderationtotheZandbergvVanZylcaseruling,itisevidentthatin

definingwhetherthetransactionamountedtoasimulation,thecourtsfocalpoint

waswhetherthe partieshad realintention,which differed from the simulated

intentioncreatedbytheiragreement.Thiswastobecomethestandardtesttobe

usedbythejudiciaryindeterminingsimulation.

c)AnalysisofGoldinger’sTrusteevWhitelaw&Son1917AD66

Inthiscasethetrustee(appellant)oftheinsolventestateofGoldingerhadsoldin

executionawagonfoundinpossessionofGoldinger.Therespondent(Whitelaw &

Son)declaredtheworthofthewagonfrom theappellant,assertingthatthewagon

wasitsproperty.ThewagonwaspreviouslysoldtoGoldingerbytherespondent,but

Goldingerdishonouredsomeofthepromissorynotesthathehadissuedforthe

wagons.45Itwasdecidedthatthreewagonswouldbesoldbacktotherespondent,

andGoldingerwouldbeaccreditedfortheirvalue,decreasinghistotalliability.Itwas

understoodthattherespondentwouldnotyieldpossessionofthewagonsbutthat

Goldingerwould sellthe wagons forthe respondent’s accountand send the

respondenttheearnings.46Thequestiontobedecidedwaswhethertherespondent

becametheownerofthewagon,whileitnevertookconcretedeliveryofthewagon.

Therewerefiveseparatejudgments,47butInnesCJheldthepartiesweremistaken

andthusonecannotdeclarethearrangementasfraudulent;thearrangementwas

45Goldinger’sTrusteevWhitelaw&Son1917AD66atp50.
46Goldinger’sTrusteesupranote45at62.
47 Judgements were delivered by Innes CJ,Maarsdorp JA,De VillierAJA,and Solomon AJ
(dissenting).
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simplyanattempttoobtaintheeffectofapledgeundertheform ofasale.’48The

importanceofthisliesinthedetailthatitwasrecognisedthatpartiesmayengage

intoasimulatedtransactionshortofanydeliberateintentiontodisguiseordefraud.

MaarsdorpJAnotedthat:‘itisquitepossiblethatapersonmayhonestlybelievein

law thathecanobtainthesecurityofthepledgebygoingthroughtheformsof

sale’.49

DeVilliersAJAwas,however,notfullypersuadedastothebonafidesoftheparties

astherewasnosufficientinvestigationprovidedtoenablethecourttopositively

assertthatthearrangementwasnotinfraudofthecreditors,thustoprovethatit

wasagenuinetransaction.50

d)AnalysisofDadooLtd&othersvKrugersdorpMunicipalCouncil1920AD530

Thiscase concerned a statute thatprohibited ‘coloured persons’from owning

certainland.ApersonbythenameofDadoowasanAsiaticandthereforefellwithin

theclassofpersonscontemplatedinthestatute.51 Tocircumventthisrestraint,

DadooincorporatedacompanybythenameofDadooLtdandattainedcertainland

whichDadoohimselfwasbannedfrom owning.52Thelocalmunicipality(respondent)

proceededtoapplyforanorderaffirmingthetransactiontobeillegalandsetaside

thetransfer(registration)oflandinthenameoftheappellant.Therespondent’s

argumentwasthatthetransactionwasinfraudem legis.

Therewerethreeseparatejudgments,butSolomonJAwroteforthemajority.In

respectofactsdoneinfraudem legisthecourtreiteratedthesubstanceoverform

doctrine.53Solomon JA furtherindicated thatitis perfectlylegitimate where a

taxpayerordershisaffairsin a legalmannerto paythe leastamountoftax

possible.54In holding thattheacquisition ofthepropertybyDadoo wasnotin

fraudem legis,SolomonJAfurtherstatedthat–

‘Icanseenogoodground,therefore;forholdingthatthisisacaseinwhichtherehas

48Goldinger’sTrusteesupranote45at79.
49Goldinger’sTrusteesupranote45.
50Goldinger’sTrusteesupranote45at92-93.
51Dadoosupranote4at458.
52Dadoosupranote4at460.
53Dadoosupranote4at558.
54Dadoosupranote4at560.
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beenacircumventionofthestatutebydisguisingtherealtransaction,orwhichany

fraudhasbeencommitteduponthelaw.’
55

Theimportanceofthiscaseisthatitwaseffectivelyheldthatapersonmay

intentionallymakeuseofthefaultsofastatuteandtransactinamannertocontinue

outsidetherealm ofthatstatute.Thisbyitself,orthesimplefactthatthespiritofa

statutehasbeencontravened (asopposed to itslanguage),willnotdeclarea

transactioninfraudem legisorsimulated.Wherethetransactioninsubstancefalls

outsidethestatute,thentherecanbeno questionofthetransactionbeingin

fraudem legisevenwhereithasbeenpurposefullydesignedtofalloutsideofthe

statute.56

ItisenlighteningtocomparethiscasewithColonialBankingandTrustCoLtdvHill’s

Trustees.57 InthelattercasetheprinciplesrecognizedinDadooLtd& othersv

KrugersdorpMunicipalCouncilwereconfirmed,58 butinthefactsthetransaction

wasfound,insubstance,tofallwithinthelanguageoftherelevantstatute.

e)AnalysisofLawson&KirkvSouthAfricanDiscount&AcceptanceCorporation

(Pty)Ltd1938CPD273

Lawson and Kirk (plaintiff)borrowed cash from the defendant.The plaintiff’s

argumentwasthattheallegedsalebytheplaintiffofcertainhirepurchasecontracts

tothedefendantwasinfacttheextensionofloansbythedefendanttotheplaintiff

and the hire purchase contracts were given in security.59The plaintifffurther

contended that the defendant charged extreme interest on the loans (in

contraventionoftheUsuryActof1926)andtheplaintiffconsequentlyrequested

reimbursementofsuchextremeinterestfrom thedefendant.Theplaintiffargued

thattheloansweresimplycastintheform ofasaletoescapetheprovisionsofthe

statute.60

In view ofallthe facts,the courts found thatthere were too manyfeatures

55Dadoosupranote4at562.
56SeealsothedictaofInnesCJinDadoosupranote4at547–549;552).
57ColonialBanking&TrustColLtdvHill’sTrustees1927AD488.
58ColonialBankingsupranote57at493.
59LawsonandKirkvSouthAfricanDiscount&AcceptanceCorporation(Pty)Ltd1938CPD273at
278.
60LawsonandKirksupranote59at279.
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concerningtothetransactionsthatindicatethat,insubstance,thetransactions

constitutedasequenceofloansandnotsales.61Inhisjudgment,DavisJindicated

thatnopersoncouldhaveconsistentlyandsuccessfullyhavesimulatedallthe

featuresinatransaction,thereisahighpossibilitythatthepartiesmightendup

slippingup,andthusthatwillbeofparamountimportance.62

Theimportanceoftheabovestatementisthatcourtswilllookforirregularitiesinthe

activitiesofthepartiestospotsimulation.Asingleirregularitycancontradictallthe

featuresofthetransactionthatmayhavebeenflawlesslysimulated.

f) AnalysisofCommissionerofCustoms&ExcisevRandlesbrothers&Hudson

Ltd1941AD369

The testto determine simulation was furtheradvanced by the courtin the

CommissionerofCustoms&ExcisevRandles,Brothers&HudsonLtdcase.Randles

wasafabricsupplierwhichtradedmaterialtoanothercompanywhichmadeshirts

and pyjamas.Randles attained a documentation showing that this pyjama

manufacturerhadbecometheowner,thentheywereeligibletopayalowercustoms

duty.So,Randlessoldthepyjamastothiscompany,thecompanymadethepyjamas,

afterwhichRandlespurchasedthematerialback.63

TheCommissionerofCustomsandExcisethensuedRandlesfortheremaining

customsduty.Thequestioninthiscasewaswhetherownershiphadpassedina

batchofimportedclothbasedonasupposedsaletoaclothingmanufacturerbythe

importerunderanagreementwhichprovidedfortheresaletotheimporterforthe

pricepaidplusthecostsofproduction.Theagreementwasclearlyadevicetoevade

thepaymentofimportdutiesbythedefendant.From thepositionofpropertylaw,

thepartiesintendedtotransferownershipbutthatthesimulatedsalewasprobably

notthetruebasisonwhichtheywantedtodoso.

ThemajorityintheAppellateDivisionfundamentallyadoptedtheabstractform of

conveyancebyrulingthatownershiphadtransferredevenintheabsenceofavalid

fundamentalcontractualagreement.WatermeyerJA referredtotheDadooLtdv

61LawsonandKirksupranote59at298.
62LawsonandKirksupranote59at282.
63Randlessupranote4at530.
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KrugersdorpMunicipalityCouncil64caseandrecognizedthediscussionoffollowing

twolegalprinciples.

‘Firstly,thelawhastobeconstruedtoascertainwhatkindoftransactionisforbidden

ortaxed….Astotheinterpretationofthelaw,theordinaryrecognizedprinciplesof

statutoryinterpretationareappliedinordertodeterminewhatitisthatisforbidden

ortaxed,andinthisconnection‘thespiritofthelaw doesnotoperatebeyondthe

limitationofitslanguage,aspointedoutbyInnessCJ.’65

WatermeyerJAthenmadethejudgmentanobiter.Thecourtthengavesubstanceto

thepassageabovefrom InnessJAintheZandbergvVanZylcasebyaffirming‘the

method ofsolving itin words which Ishallnotattemptto improve upon’.66

WatermeyerJAheldthatownershipofmovablepropertydoesnotinourlawpassby

the making ofa contract.Itpasses when delivery ofpossession is given

accompaniedbyanintentiononthepartofthetransferortotransferownershipand

onthepartofthetransfereetoreceiveit.67

Theheartofthejudgementcognisancemustbehadtotrueintentionoftheparties

toatransaction,irrespectiveofthetermsoftheagreementbetweenthem.Itisvital

tonotethataccordingtothecase,thisprinciplewillonlyapplywherethepartiesto

suchatransaction,donotintendthetransactiontohave,interpartes,thelegaleffect

thatthetermsthereofconveytothirdparties.68 Theconclusionofthecourt,was

clearlydependantontheessentialprinciplespronouncedintheZandbergvVanZyl

case,itsetthethroneconcerningdeterminationofsimulationbythecourtsforward.

g)AnalysisofErf3183/1Ladysmith(Pty)Ltd& anothervCommissionerof

Inlandrevenue1996(58SATC229)

Twocompanies,beingtheappellants,eachownedcertainimmovableproperty.The

appellantswerebothexclusivelyownedsubsidiariesofanothercompany(Holdings),

whichinturnwasanexclusivelyownedsubsidiaryofanothercompany(Pioneer).By

meansofanorganizedtransaction,theappellantsleasedtheirimmovableproperty

64Dadoosupranote4at547.
65Randlessupranote4at533.
66Zandbergsupranote4at318.
67Zandbergsupranote4at398.
68M Stighling,ADKoekemoer,LVanSchalkwyketalSILKE:SouthAfricanIncomeTax2012(2015)
28.5.
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toapensionfund.Thefundcoulderectbuildingontheland,butthiswouldbecome

propertyoftheappellants.Inturn,thefund sub-lettheimmovablepropertyto

pioneer.Thefund wasindebted to constructbuildingsand pioneerwould pay

considerationtothefundforconstructingthebuildingsinadditiontotherental(the

fundensuedtoclaim ataxdeductionfortheadditionalamountpaidtothefund).69

Theappellantswouldonlycollectrentaltotheextentthatthefundreceivesrental

from pioneer.Intermsoftherelevanttaxlegislation,whereataxpayerleaseslandto

alessee,andobtainsarighttohavethelandupgraded,incomeisconsideredtohave

accumulatedtothattaxpayer.Inrespectofthepurportedlyarrangedstructure,the

appellantsdidnotacquireanysuchrighttohavetheirlandimprovedanddemanded

thatnoincomeaccruedtothem.Thefunddidhavearighttohavethelandimproved

inrespectoftheleasewithpioneer,butsinceitconstitutedanexemptentity,itwas

immaterial.TheCommissioner(respondent)overlookedthefundandtaxedthe

appellantsonthebasisthattheinterpositionofthefundwasasham andthatthe

truetransactionwasoneofleasebetweentheAppellantsandPioneer,andinterms

ofthattransactionarighttohavethelandupgradedaccruedtotheappellants.70

Indeliveringthejudgement,HeferJAbeganbystatingthefollowing:

‘Affiliatedcompaniesare,ofcourseatlibertytostructuretheirmutualrelationships

inwhateverlegalwaytheirdirectorsmayprefer,butwhenathirdpartyisinterposed

inwhatmightequallywellbeanarrangementbetweenaffiliates,itisnotunnaturalto

seekthemotiveelsewhere.’71

Thisisrelevantinthat,effectively,thelackof‘commercialreason’behind the

interpositionraiseddoubtastothepurposesoftheparties.Inthisrespect,thecourt

dispensedwithtwoappropriateprinciples.Thefirstprincipleisthatsimplifiedinthe

EnglishcaseofIRCvDukeofWestminster72beingthateverypersonisentitledto

structurehisaffairssoasthatthetaxattachingundertheappropriateActsisless

thanitotherwisewouldbe.73

Remarkably,thecourtrenownedthat‘ineffectitinvolvestheapplicationofmore

generalprinciples,recognised in Dadoo Ltd & others vKrugersdorp Municipal

69Erf3183/1Ladysmithsupranote15at234.
70Erf3183/1Ladysmithsupranote15at7.
71Erf3183/1Ladysmithsupranote15.
72DukeofWestminstersupranote2.
73DukeofWestminstersupranote2at19.
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Council74andVanHeerdenvPienaar,75whichpermitspartiestoarrangetheiraffairs

soastoremainoutsidetheprovisionsofaparticularstatute.’76

Thecourtmadeitclearthatthetestastothedoctrineofsubstanceoverform isnot

whetherithasbeenestablishedwhetherthepartiestrulyintendedtocasttheir

transactionintoaparticularform,butthe‘…realquestionis…whethertheyactually

intendedthateachagreementwouldinterparteshaveeffectaccordingtoitstenor.If

not,effectmustbegiventowhatthetransactionreallyis.’77

Theweightoftheabovedictaisthatpartiesmayverywellreachanagreementasto

theform orstructureofatransaction,butthatisimmaterial.Thepartiesmust

actuallyintendforthesupposedcontentoftheagreementtoproducebindinglegal

rightsanddutiesbetweenthem.

h)CommissionerofInlandRevenuevConhage(Pty)Ltd61SATC391

Theappellantinthismatterhadenteredintoasaleandlease-backtransactionwitha

financialorganisation,intermsofwhichitsoldcertainequipmentforacapitalsum

andinstantlyleasedthesaidequipmentback.Itclaimedataxdeductioninrespect

oftherentalspaid on thelease.TheCommissioner(respondent)rejected the

deductionsclaimedonthebasisthattheywerenotrentals;rather,thetransactions

weremoresimilartoaloan.78Therespondent,contendedthatevenwheretheparties

honestlybelievedtheycouldobtainacertainresultbygoingthroughtheform ofa

saleandlease-back,theyhadnotrueintentioneitherintosuchanagreement.79

Theaboveproposesthatwherethebonafidesofthepartiesarenotinquestion,itis

moreproblematictoshow thattherewasindeedasimulation,althoughthecourt

doesnotgo quite asfarasto saythatsimulation ofnecessitypresupposed

dishonesty.The court also noted that where a transaction is considered

encompassing numerous agreements,one should have regard to allsuch

agreementsasawhole.80

Aconcludingcommentbythecourtwasthat‘thetransactionsmadeperfectlygood

74Dadoosupranote4at548.
75VanHeerdenvPienaar1987(1)SA96(A)at107E-F.
76Erf3183/1Ladysmithsupranote15at239.
77Erf3183/1Ladysmithsupranote15at241.
78Conhagesupranote15at431.
79Conhagesupranote15at435.
80Conhagesupranote15.
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business sense’81 in thatthe appellantreceived a capitalsum forgiving up

ownershipofgoodsandcouldkeepusingtheequipment.Iftheproposalbythecourt

isthat‘good businesssense’goesa long wayin showing theauthenticityof

agreements,thenonemaywellrequestsecuritybymeansofsales,82whichmakes

perfectlygoodbusinesssense,83aregenerallyregardedassimulated.

4. HONESTSIMULATION

Itisathought-provokingenquirywhetherpartiescanunknowinglyorunintentionally

simulateatransaction.InZandbergvVanZyl84 InnesJdidnot‘applyanyharsh

words’tothetransaction,butstillfoundittobesimulated.Likewise,inGoldinger’s

TrusteesvWhitelaw&Son85InnesJfoundthattherewasnofraud,butalsofound

thetransactionsimulated.

InCommissionerofCustomsandExcisevRandles,BrothersandHudsonLtd86the

courtdistinguishedbetweenanhonesttransactionformulatednottofallwithina

statuteandaveiledoneintendedtomakeitlooklikeitdoesnotfallinsidethe

statute.WatermeyerJAwasscepticalabouttheideathattherecanbeanhonest

simulation.87

InCommissionerforInlandRevenuevConhage(Pty)Ltd88itwasagainbroughtup,

andinITC183389 thecourttookitasatraditionalprinciplethattherecanbean

honestsimulation.Itseemsthatthereisnocertaintyinthisregardyet.Thebearing

ofthisisintheframeworkoftaxlaw,iswhetheratransactionconcerningtax

avoidance,whichcangenerallybesaidtoconstituteanhonesttransactioninthat

thereisnointentiontodeceive,caninfactalsoconstituteasimulatedtransaction.If

thatisso,wouldsuchanhonestsimulationconstitutetaxevasion?Thismatteris

discussedfurtherbelow.

5. DETECTINGSIMULATION

81Conhagesupranote15at396.
82SuchasincaseslikeHofmeyervGous10SC115andZandbergsupranote4.
83SeeNedcorBankLtdvABSALtd1998(2)SA830(W).
84Zandbergsupranote4at313.
85Goldinger’sTrusteesupranote45at92-93.
86Randlessupranote4at396.
87Randlessupranote4at399.
88Conhagesupranote15at395.
89ITC183370SATC238atpara395.
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InLawsonandKirkvSouthAfricanDiscount&AcceptanceCorporation(Pty)Ltd90

the historicalbackground to the transaction;the courtstated thatto detect

simulation,oneshouldlookforwheretheparties‘slipup’andwheretheirbehaviour

isunevenwithwhatisalleged.InZandbergvVanZyl91thecourtmadeitclearthatit

isafactualinvestigationalonethatwilldisclosewhethertherehasbeensimulation.

InMichauvMaizeBoard92itwasemphasisedthatdetectingsimulation,inpractice

isahurdle.Eachcasewilldependuponitsownfacts.Acourtwillseektoascertain

thetrueintentionofthepartiesfrom alltherelevantcircumstances,includingthe

waythecontractisimplemented.93

InITC163894thecourtitemizedmanyoftherelevantfactorsthatwillbeconsidered,

theseincludethenatureofthenegotiationsbetweentheparties;thepurposewhich

theparties,respectively,soughttoachievebyenteringintothetransaction;the

variousoptionsavailabletothepartieswherebythosepurposescouldbeachieved;

thetermsoftheagreementconcludedseenbythemselvesandinthelightofthe

surroundingcircumstances.Thislistisnotexhaustive.95

Thesefactorsmaybereferred to asfactaprobantia.Itisnotalwayseasyto

determinethesubjectiveintentionsoftheparties,andthesamecomplications

thereforeariseindetectionofsimulation,aspointedoutinMichauvMaizeBoard.96

The courts therefore have no choice but to examine the objective facts

demonstrated.97

6. CONCLUSION

Considering the judgementshanded down in the casesdiscussed above,itis

obviousthat,indeterminingwhetheratransactionissimulatedornot,thecourts

have traditionallylooked to the intention ofthe parties and considering such

intention,furtherinvestigatedwhethersuchintentionhasbeengiveneffectto.Atno

90LawsonandKirksupranote59at282.
91Zandbergsupranote4at309.
92MichauvMaizeBoard66SATC288at293.
93MaizeBoardsupranote93at293.
94ITC163866SATC267at313.
95ITC1638supranote95at313.
96MaizeBoardsupranote93at293.
97CJPretorius‘Simulatedagreementsandcommercialpurpose’75THRHR688;692-694;396.
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pointdid the courts consideritnecessaryto have regard to the commercial

substanceofthetransaction,whichisevidentlyvastlydifferentfrom theapproach

apparentlyadoptedbythecourtintheCommissioneroftheSouthAfricanRevenue

ServicesNWKLimited.98

Thecourtswillnotjustlookattheform ofthetransaction,butasitsrealnature.99

Consideringthejudgementshandeddowninthecasessetoutabove,ourcourts

haveechoedthatwherethepartiestoatransactionlegitimatelyandhonestlyintend

forsuchatransactiontobegiveneffectinaccordancewiththenatureandmeaning

thereof,thenthecourtswill,giveeffecttothetransactioninaccordancehereto.

Conversely,ifthepartiesdonotintendtogiveeffecttoanagreement,andmerely

useittodisguiseanagreementthattheyintenttogiveeffectto,thecourtwillgive

effecttotheunderlyingagreement,notthesimulatedone.Thecasesabovealso

showthatthecourtswillfocusonwhetheratransactionissimulatedornot,before

applyingthedoctrine.Theonusofproofwillfallonthetaxpayertoprove,ona

balanceofprobability,thatthetransactionisaprecisereflectionofactualintention

oftheparties.

98NWKsupranote9.
99OchbergvCommissionerforInlandRevenue1931AD215at218.
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CHAPTERTHREE

1. INTRODUCTION

Companiesarecontinuouslyoverwhelmedwithnewsofreportsofmultinational

businessesdownsizing,industriesbeingbroughttotheirkneesbecauseoffinancial

complicationsandforcedtoretrenchthousandsofemployees.100Asaresultofsuch

anappallingeconomicenvironment,partiesareseekingtostructuretheiraffairsin

suchastylesoastograspfulladvantageofcreativeorganizingopportunitiesand

thusreducingtheirpossibletaxobligationasfarasislegallypermissible.101Oneof

theprinciplesoftherighttoavoidtaxistherighttoelectatransactionthatentices

theleasttax,from anumberofalternativetransactions.102

Itisthought-provokingtonotethat,taxpayerscanstructuretransactionsinsucha

mannertoreduceoreliminateataxliability,onconditionthatsuchstructuringis

bonafideandfactuallygenuinefrom acommercialperspective,asthecourtsdonot

havethedirectivetounjustifiably‘widenthenetoftaxliability’.

Furthermore,whendeterminingwhetherthetransactionissimulatedornot,the

courtswillanalysetheintentionofthepartiesthereto,andindoingsodetermine

whether they legitimately and honestly intended for the transaction to be

implementedinaccordancewiththenatureandmeaningthereof.Asdiscussedin

thepreviouschapter,thisenquiryhasbeenestablishedincaselawovermanyyears.

Inaddition,asimilarapproachisadoptedinmanyjurisdictions,particularlythose

jurisdictionsthatalreadyhave an existing statutoryGAAR.103 Itisagainstthis

backdropthatonemustanalysethejudgmentintheNWKcaseandtheperceived

significantdeparture thereoffrom the existing jurisprudence on the matterof

simulation.

2. GENERAL

On the 1st December2010,the SCA delivered its landmark judgmentin the

100 ‘South African Economy Forecast’,available athttp://www.oecd.org/economy/south-africa-
economic-forecast-sumary.htm,accessedon20November2018.
101 ‘Reducing Taxable Income’available athttps://www.entrepreneurmag.co.za/advice/personal-
wealth/personal-finane/how-toreduce-your-taxable-income/,accessedon20November2018.
102ThisprinciplewasdescribedinITC1638supranote95at267.
103Pleaseseediscussionunderchapterfour.
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Commissioner,SouthAfricanRevenueServicesvNWK104 case,whichseemingly

reformedthelandscapeofthedoctrinebyaddinganadditionalrequirement,namely

thatofcommercialsubstance.Thejudgmentsparked much debatein thetax

communityamongstcommentatorsandpractitioners,asmanypeoplethoughtthat

theSCAtookituponitselftoexpandthetraditionalinterpretationofthedoctrine.105

Ontheotherhand,manypeoplewereoftheunderstandingthattheSCAmerely

modernisedtheexistingprincipleformingthebasisofthedoctrine.106Assuch,what

standstobedeterminediswhetherthecommercialsubstancerequirementismerely

suggestiveofsimulationorratherisanindependentrequirement,whichmustbe

presentbeforeatransactioncanbesaidtobesimulated.107

3. ANALYSISOFCOMMISSIONER,SOUTHAFRICANREVENUESERVICESvNWK

LIMITED2011(2)SA67(SCA)

NWKenteredintoaseriesofagreementsthroughwhichitobtainedastructured

financeloanfacilityinthesum ofR50millionfrom FirstNationalBank(‘FNB’).

ThroughstructuringtheirtransactionwithFNBinthemannerwhichitdid,NWK

wouldnotonlyraisetheaforesaidamountasaloan,108butalsogenerateexcessive

interestexpenseswhichitwouldbeabletodeductfrom itstaxableincomepursuant

tosection11(a)oftheIncomeTaxAct.109

AloanagreementwithasubsidiaryofFNBwasenteredintermsofwhichthelatter

wouldlendasum ofapproximatelyR96milliontoNWKonthebasisthatthecapital

amountwillberepayableinfiveyears’time,partiallythroughthedeliveryofmaizeto

thesubsidiary.Tomakeprovisionfortheinterestexpensewhichwouldbeincurred

overthistime,NWK issuedpromissorynotestothesubsidiarywithavalueof

approximatelyR75million.ToensurethatNWKhadsufficientquantitiesofmaizeat

104NWKsupranote9.
105Dachs‘Theinterpretationofsubstanceoverform’,availableat:
http://www.ens.co.za/images/news/14_02_11%2001%2001lr1402LAW_AL_2.pdf.
106 Legwaila‘Modernisingthe“substanceoverform”doctrine:CommissionerfortheSouthAfrican
RevenueServicevNWKLtdSAMercentileLawJournal(2012)24117.
107 H StruwigSimulatedTransaction:TheRequirementof‘CommercialSubstance’toDetermine
Simulation asEnunciated in the NWK Case – The Established Substance overForm Doctrine
RenovatedoraMereIndicatorofConcealedTransaction?(unpublishedLLM dissertationUniversityof
Pretoria2013)27.
108NWKsupranote9.
109IncomeTaxAct58of1962.
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handtobeabletodelivertheagreedvolumeofmaizetothesubsidiaryattheendof

thefive-yearterm,anotherdivisionofFNBenteredintoapurchaseagreementwith

NWKintermsofwhichitwouldsellthesamequantityofmaizetoNWKaswhich

NWKwassupposedtodeliverintermsoftheloanagreement.110

Thepurchaseconsideration,whichNWK paidonthedateofconclusionofthis

agreement,wasapproximatelyR46million,whilstthedeliveryofmaizetoNWKwas

onlytotakeplaceonthesamedateasthedateonwhichNWKhadtodelivermaize

totheFNBsubsidiary.Onthesametermsandonthesamedate,theFNBsubsidiary

soldthesamequantityofmaizetoFNBdivisionforapproximatelyR46million,which

maizewouldalsoonlybedeliveredsomefiveyearslater.Finally,andonthesame

date,theFNBsubsidiaryrelinquisheditsrighttothepromissorynotestoFNBata

discountedvalueofapproximatelyR51million,throughwhichFNBwouldbecome

entitledtoreceiveinterestpaymentsfrom NWKpremisedthereon,asandwhenthey

becomedue.111Also,theFNBsubsidiarywasplacedinapositionofliquiditytomake

R96millionloantoNWKbyvirtueofitssaleofmaizetotheFNBdivisionandthe

cessionoftherighttoreceiveinterestpaymentstoFNB.112

Throughimplementingthistransaction,NWKclaimeddeductionsintermsof

section11(a)oftheIncomeTaxActtothesum ofthefacevalueofthepromissory

notesoverthefive-yearperiodinrespectofinterestpaymentsmadetoFNB.113The

issuebeforebothTaxCourt,firstly,andthereaftertheSCA,wasthattheloanwas

effectivelyonlyforasum ofR50million,nottheestimatedR96million,andthatthe

transactionwastherefore‘specificallydesignedtoconcealthefactthat,inreality,

theactualloanamountadvancedtoNWKwasR50million.’114SARScontendedthat

theinterestclaimedasadeductioncreatedbothapaymentofaportionoftheactual

capitaloftheloanaswellasinterestthereoninreality,andthereforesoughtto

disallow thedeductionsinsofarasitrelatedtotherepaymentofthecapital.115

However,itwascontendedonbehalfofNWKthatthecontractsbetweentheparties

werenotonlyintendedtobeperformedinaccordancewiththeirtenor,butthatthis

110NWKsupranote9at9.
111NWKsupranote9at10.
112 Somefourmonthsafterthesetransactions,bothNWK andtheFNB subsidiarycededtheir
respectiverighttoreceivemaizeundertheirrespectivepurchaseagreementstoFNB,whereafter
NWKandFNBconcludedshortterm facilityofR50million.
113NWKsupranote9at11.
114NWKsupranote9at30.
115NWKsupranote9.
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transpiredandthattherewasnounexpressedagreementbetweenthem towhich

theyactuallyintendedtogiveeffect.

TheTaxCourt116consideredtheestablishedprinciplesrelatingtoataxpayer’sright

tolegitimatelyminimisehistaxliabilityandthedoctrineofsubstanceoverform asa

common law restriction forsimulated transactions117 and settled thatNWK

successfullysatisfiedtheonustodemonstratethatitstrueintentionwastogive

effecttotheagreementsinaccordancewiththeirterms.TheTaxCourttherefore

foundthatsimulationwasnotpresentinthestructureimplementedbyNWKandset

asidetheadditionalassessmentsraisedbySARS.Thisdecisionwasappealedby

SARSandtheSCAwasapproachedtofinallyadjudicateonthematter.

4. THE JUDGEMENT OF THE SCA AND THE INTRODUCTION OF THE

COMMERCIALSUBSTANCEREQUIREMENT

Indeliveringthejudgement,LewisJA118 firstlyconfirmedthatintaxappeals,the

onusofproofrestswiththetaxpayer,byvirtueoftheAct,andthetaxpayeris

requiredtoshowthatthetransactioninquestionisnotsimulated,i.e.thattheparties

honestlyandlawfullyintendedforthetransactiontobeimplementedinaccordance

with the nature and meaning thereof.119 However,as NWK argued thatthe

agreements,whichthepartieshadconcluded,servedasprimafacieevidenceofthe

parties’trueintention,theonusthusrestedontheCommissionertodisproveNWK’s

insinuation.

Thecourtthengaverecognitiontotheprincipleentrenchedinourtaxlaw ofa

taxpayer’sentitlementtoreduceapotentialtaxliability120aswellastheestablished

requirementstoconcludethatatransactionissimulatedandthatitistherefore

116 ITC 1833supranote95;seealsoS C EmslieSimulatedTransactions(2010)59(6&7)The
Taxpayer.
117Ibidpara27-35.
118Theremainingjudges,HarmsDP,CachaliaJA;ShongweJAandBertelsmannAJAconcurredwith
thedecision.
119Section82(b)oftheIncomeTaxAct.
120SeeNWKsupranote9para42ofthejudgmentinwhichthecourtgaverecognitiontotheprinciple
enunciated in Duke Westminstersupra note2 above).In this regard,the judge stated that
notwithstandingtheaboveprinciple,adistinctionshouldbemadebetweenpermittedto‘arranging
one’saffairsinsuchawayastopaytheleasttax’andtheprinciplethat‘acourtwillnotbedeceived
bytheform ofatransaction:itwillrenderasidetheveilinwhichthetransactioniswrappedand
examineitstruenatureandsubstance’(asstatedbyWesselsACJintheKilburnvEstateKilburn1931
AD501at507).
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taxed inaccordancewithitssubstance.121 However,inconsidering thelaw on

simulation,thecourtspecificallyobservedtheapproachfollowedintheexisting

authoritiesbutconcludedthattherehadbeennoconsistencyintheapproachto

establishthetrueintentionofthepartiestothetransactionor,asthecourtwould

haveit,toestablishthe‘purpose’whichthetaxpayersoughttoachieve.

LewisJAthendiscussedseveralcasesthathavecontributedtotheformation

oftheprinciplesunderlyingthedoctrine.Ofimportance,wasthedecisionshanded

downinZandbergvVanZylandCommissionerofCustoms&ExcisevRandles,

Brothers&HudsonLtd,wherethecourtsheldthattheintentionofthepartieswasof

paramountimportanceinestablishingwhetheratransactionisindeedsimulated.

Thecourt,however,wentontodiscussdifferentapproachesputforthineachofthe

majorityandtheminorityjudgmentsoftheCommissionerofCustoms&Excisev

Randles,Brothers&HudsonLtdcase.122

Themajorityjudgmentturnedonthefactthatcognisancemustbehadtothetrue

intentionofthepartiestoatransaction,regardlessofthetermsoftheagreement

betweenthem.Inthiscase,WatermeyerJAconsideredthesubjectiveintentionof

thetaxpayerandstatedthattherewasnorequirementthattherighttransferredbe

unrestricted.123ThedissentingjudgmentsweredeliveredbyDeWetCJandTindallJA,

bothplacingemphasisonthesubstanceofthetransactionsasopposedtowhatthe

statedintentionwas.

Inaddition,theCourtalsoreferencedthecaseofSvFriedmanMotors(Pty)Ltd124

thatiftwopeoplegenuinelyagreetoachieveasimilarresultthroughthesaleand

repurchase,thereisnoroom foranapplicationofthemaxim plusvaletquodagitur

quam quodsimulateconcipitur.Thetransactionisintendedtobeoneofsaleand

repurchase.125Thecourtdidnotspecificallycommentontheabovereferencedcase,

butpresumablytheprinciplewasacceptedthatthereisoftenmorethanonelegal

wayinwhichtoachieveaparticularresult,andthisdependsontheintentionofthe

parties.

121Seepara43ofNWKsuprajudgmentinwhichtherulelaiddowninZandbergsuprawasaffirmedby
thecourt.
122Randlessupranote4at342.
123NWKsupranote9at47.
124SvFriedmanMotors(Pty)Ltd1972(1)SA76(T).
125FriedmanMotorssupranote125at80.



32

ThecourtdidhowevermakeanobservationaboutSvFriedmanMotors(Pty)Ltd126

andCommissionerforInlandRevenuevConhage(Pty)Ltd,127whichiscentraltothe

debatethatwasaboutto ensue.LewisJA observed128 thatinbothcasesthe

transactionsinquestionswereheldnottobesimulated,andthatitwasfoundthat

thepartiesgaveeffecttotheiragreementinaccordancewithitstenorandreasoned

thatintheaforesaidcase,thewaythetransactionswerestructuredwasjustifiedas

thereweresoundcommercialreasonsforthepartiestostructuretheirtransactionin

the manner they did.129The statement above,regarding sound reasons for

structuringanarrangementinaparticularmanner,gaverisetothecruxofthe

judgmentintheCommissionerforSouthAfricanRevenueServicesvNWKLimited

case. LewisJA’sjudgmentatparagraph55isthebasisforthediscussionat

hand.130

Thefactthatthepartiesintendedtogiveeffecttothetransactionintheform thatit

wascast,ascontendedforonbehalfofNWKasrequiredintermsofthedeep-rooted

principles,did notsatisfythe SCA’s enquiryinto whetherthe transaction was

simulatedornot.AstheargumentbytheRespondentwasthatthepartiesintended

toperform inaccordancewiththetermsofthecontractthecourtsaidinadditionto

thecourtaquoshouldhaveaskedwhethertherewasactuallyanypurposeinthe

contractotherthantaxevasion.Thecourtmentionedthatthisisnottosuggestthat

ataxpayershouldnottakeadvantageofatax-effectivestructure.Acourtshouldnot

onlylooktotheoutwardtrappingsofacontract;itmustconsider,whensimulationis

inissue,whatthepartiesreallysoughttoachieve.131

Lewis JA therefore seems to say thata commercialtransaction,having a

commercialpurpose,cantakeadvantageofataxeffectivestructure,butifthereis

nocommercialsubstancetoit,andthetransactiondoesnothingbutconferatax

benefit,thenpointingtotheform ofthecontractandthatthepartiesfollowedthe

stepsenvisaged,doesnotassist.

The courttherefore insisted thatan economically justifiable purpose forthe

126 Friedmansupranote125.
127Conhagesupranote15.
128FriedmanMotorssupranote125above.
129NWKsupranote9at54.
130NWKsupranote9at55.
131NWKsupranote9at80.
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transactionmustexistand,intheabsenceofsuchpurpose,itwouldleadthecourtto

concludethatthetransactionissimulated.132Onthefactsofthematter,thecourt

foundthattherewasnorealandsensiblecommercialpurposeinthetransaction133

andthattheonlyapparentpurposewhichhepartiessoughttoachievewastax

benefitensuingfrom NWK’sostensibleentitlementtoclaim adeductionfrom its

taxableincomeinrespectoftheinterestexpensesitincurredonanartificially

inflatedloanamount.134Premisedhereon,theSCAfoundinfavourofSARSonthe

basisthatthetransactionwassimulatedandupheldtheappeal.

Itisnotmuchthecourt’sfindinginfavourofSARSwhichhassolicitedinterestinthe

judgmentandthedebateandcriticism thereto,butratherthecourt’sfindingsin

respectofestablished law on simulated transactions.135 Ifone had regard to

paragraph55andparagraph80ofthejudgment,theSCAeitherdepartedfrom the

establishedrulespertainingtosimulationbycreatinganew,independenttestto

determinesimulation,oritbroadenedtheinterpretationofthesubstanceoverform

doctrine bywidening the scope ofcircumstances in which a transaction may

potentiallybesimulated.136Eitherway,thecourtendeavouredtointroduceafurther

requirementtotheeffectthatatransactionmusthavesomecommercialsubstance

to escape the detrimentalconsequences of being labelled as a simulated

transaction.137

Theexactapplicationofthisrequirement–aseitheranindependentcriterionfor

simulationorasDeKoker138 putit,‘merelyasbeingsymptomaticofatransaction

thatisindeedapretenceordisguise’–remainsuncertainandisexaminedinthe

remainderofthisresearch.139However,itisnecessarytofirstlyconsidertheeffect

oftherequirementstobetterunderstandtheSCA’sreasoning.

(a)Deviatingfrom legalprinciples‘commercialrequirement’

132NWKsupranote9at54–55.
133Thecourtconsideredvariousaspectsofthetransactiontoreachaconclusionthattheagreements
reachedinrespectofthesaleofmaizewasacharade.SeeNWKsupranote9at89inthisregard.
134NWKsupranote9at86.
135PriceWaterhouseCoopers‘TheSCAadvancedthelawonsimulation’(2011)TaxTalk29.
136NWKsupranote9at55;80.
137NWKsupranote9at55.
138DeKokernote16at19.3.
139Seechapter5below.
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Thedoctrineofjudicialprecedent140 requirescourtstoconsiderjudicialdecisions

handeddowninsimilarinstances.Previousjudgmentscreateabindingprecedent

thatmustbefollowed.141Thisbeingsaid,LewisJAdiddiscusssomeoftheleading

authorities regarding the principle of simulation and how it ought to be

determined.142Nevertheless,asdiscussedabove,atparagraph55ofthejudgment,

LewisJAessentiallyputforththatthestandardtestforsimulationisinadequate,

thusoneshouldnotonlyinvestigateandenquirewhetherpartiestoatransaction

intendedtogiveeffecttheretoinaccordancewithitsterms;inaddition,onemust

examine ‘the commercialsense ofthe transaction’,its ‘realsubstance and

purpose’.143

Asidefrom theperceivedinclusionofanadditionalrequirementinrespectofthetest

forsimulation,whatistrulyimportanttodetermineiswhetherthecontroversial

paragraphsinthejudgmentformedpartoftheobiterdictum orrathertheratio

decidendiofthejudgment.Thedifferenceisvital,asanypersoninthelegalfraternity

willconfirm,noteverythingcoveredinajudgmentisbinding.Obiterdictaarenot

bindingbutmayhavepersuasivevaluewhereastheratiodecidendiofacaseis

bindingandcreatesaprecedent.144

Manyauthors,includingVorster,areoftheviewthatthelengthyanalysisincludedin

theNWKjudgment,hadbeenexpressedasanobiterdictum,meaningthatitwould

onlyholdpersuasivevalue.Thisviewisbasedonthefactthat,aspartoftheratio

decidendiofthejudgment,LewisJA relied on theestablished legalprinciples

regardingthetestforsimulation,toconcludewhetherthetransactionsathandwere

indeedsimulated.Indeed,manysharethisview,inparticular,Broombergsubmits

thattheremarksofthecourttoeffectthat,ifthepurposeofthetransactionisonly

toavoidtax,weremadeobiter,andarenotbindingonothercourtsinthefuture.145

Furthermore,thisview isechoedbyVorster146 andMazansky.147 Vorsterhaving

statedthat,inhisviewthecourtdidadheretothedoctrineofjudicialprecedentas

140 Thisisalso knownasthestaredecisisprincipleandliterallymeansto ‘standbyprevious
decisions’.Seepart5.below.
141DuardKleynBeginner’sGuideforLawStudents3ed(2002)60.
142Pleaseseediscussioninchaptertwo.
143Emslie‘Simulatedtransactions–anewapproach?’(2011)60TheTaxpayer3.
144DuardKleynopcitnote142at60–61.
145EBBroombergTheFoundersHillandNWKcasesunderthespotlightCommentonCSARSvNWK
Ltd(27/10)[2011]ZASCA168,(2011)SouthAfricanFiscalAssociation59.
146Vorsteropcitnote18at85.
147Mazansky‘Andyouthoughtanobiterdictum wasnotbinding!’(2012)61(3)TheTaxpayer45.
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thecourtdidnotoverruletheexistingjudicialprecedent,whichwasinplacepriorto

thecasebeing heard.Thisaccording to him,suggeststhatthecommerciality

requirementformedpartofanobiterdictum.

Despitethefactsthecontentiousportionsofthejudgmentmay,likely,notform part

oftheratiodecidendithereof,itistrulydoubtfulwhetheracourtoflowerhierarchy

willdaretodeviatefrom anydecision,includinganobiterdictum,oftheSCA.148As

Mazanskynotes,149takingthispointevenfurther,itdoesseem quitepuzzlingthatin

arelativelyshortperiodoftime,theSCA handeddownseveraljudgmentsthat

requiredanalysisoflegislativeprovisionscontainedintheIncomeTaxAct,threeof

whichpotentiallyhavefar-reachingcommercialandtaxconsequences.150

(b)Relevantcriticism

Itwould besuperfluousto traversethevastamountofcriticism published by

commentators on the SCA’s controversialjudgmentforthe purposes ofthis

research.Thereare,however,threerelevantpointsofcriticism raisedagainstthe

judgmentwhichwarrantmentioning:

First,the paramountenquiry with which a courtis tasked when considering

transactionofthisnatureiswhethertheprovisionofataxingstatutethroughwhich

thetaxbenefitwasderivedallowforthatbenefittoensue,ifproperlyappliedtothe

factsofthecase.151 InNWK,thegeneraldeductionformulacontainedinsection

11(a)oftheIncomeTaxAct152isrelevantastheinterestexpenseswereclaimedas

deductionsfrom normaltaxthroughthisprovision.153

148Mazanskyopcitnote147at45.
149Ibid.
150 InadditiontotheNWKjudgment,seeCommissionerforSouthAfricaRevenueServicevSprigg
Investment117CCt/aGlobalInvestment2011(4)SA551(SCA)andCommissionerforSouthAfrican
RevenueServicevFoundersHill2011(5)SA112(SCA).
151MacNivenvWestmorelandInvestmentsLtd[2003]AC311at320.
152Act58of1962.
153SeetheNWKsupranote9at12.
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Intermsofthecriteriacontainedinsection11(a),ataxpayershallonlybeentitledto

claim adeductionofitsinterestexpenditureintheeventthatitactuallyincurredthe

expenseinthecourseofproducingincome.154DeKoker155isoftheviewthatNWK

wouldnothavebeenabletoprovethatithadactuallyincurredallofitsclaimed

deductionsbyvirtueofthetrueloanamountbeingonlyR50million,andsubmitsthat

thisenquiryoftheapplicationofthestatutorycriteriashouldhavebeenthestarting

pointandcentralfocusinNWK.Todoso,however,thetruenatureofthetransaction

stillhadtobeestablishedbythecourtasNWKdidnotconcedethattheloanwas

onlyforR50million.Anenquiryintotheactualsubstanceofthetransactionwould

thereforenecessarilyaccompanythissuggestedapproach.

Secondly,theSCA’sappreciationofthedistinctionbetween‘taxavoidance’and‘tax

evasion’is ofconcern as the courtclearly conflated these two concepts.156

Vorster157 indicatesthatthecourt’ssubstitutableuseoftheseconceptscreates

uncertaintyastowhetherthecourtintendedthattherequirementshouldonlybe

applicableininstanceswherethetransactionsoughttoevadeanexistingtaxliability,

orwhetheritshouldbeapplicablewherethepurposewastoavoidapotentialliability,

Vorstercorrectly asserts thatifthe courtmeantforcommercialsubstance

requirementtoonlyapplytoinstanceswherepartiessoughttoevadetaxevasion,

thelaw ofcontractrenderssuchatransactionineffectual.158 Logically,anenquiry

stopsasthemomentwhenthecontractisfoundtobeunlawful.TheSCAtherefor

failedtoinstilanyconfidencethroughitsreasoningbyvirtueoftheuncertainty

causedbyitthroughtheinterchangeableuseoftwo vastlydifferentconcepts.

Broomberg159 contends,however,thatbyvirtueoftheabsurditytowhichitwould

leadiftheSCAwasusingthephrase‘evasion’,thecourtprobablyreallyintendedto

referto‘taxavoidance’.

Finally,afurtheraspectinwhichthejudgmentlacksclarityintheSCA’suseofthe

phrase‘simulated’.IfonehasregardtothejudgmentsinZandbergVanZyl,160

154Stighling(Ed)etalSILKE:SouthAfricanIncomeTax(2011)110.
155DeKokernote16at19.3.
156JDavis‘Simulatedtransactions’(2010)59(11&12)204.
157Vorsteropcitnote18at3.
158HippoQuarriessupranote19.
159Broombergopcitnote12at198.
160Zandbergsupranote4.
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CommissionerofCustoms&ExcisevRandles,Brothers&HudsonLtd161 andErf

3183/1Ladysmith(Pty)Ltd&anothervCommissionerofInlandRevenue,162 the

ordinarymeaningoftheword‘simulated’connotesa‘pretence’or‘concealment’and

thereforeimpliesthatthereisanother,identifiabletransactionbehindit.163TheSCA’s

useoftheterm,however,referstoatransactionwhichlackscommercialsubstance,

notwithstanding the absence ofa pretence,disguise oralternate unexpressed

transaction.

DeKoker164thereforeconsiderstheSCA’sreferencetoa‘simulated’transactionto

beaninappropriatelabelattributedtothewordwhichdiffersfrom thesensein

whichithadbeenusedbytheAppellateDivisioninpreviousdecisions.TheSCA

appearstohaveattachedanew meaningtothewordtoaccordwithitstestfor

simulationpremisedoncommercialsubstance.Thequestionthe,however,iswhat

thesituationwouldbeifatransactionhascommercialtransactionis‘simulated’in

accordancewiththemeaningattributedtoitbytheSCA?Itwouldbenosurpriseto

findthejudiciaryapplyingtheestablishedprinciplesinsuchacaseandcorrectly

referringtoatransactionas‘simulated’inthesamecontextaswhatitwasused

priortoNWK.

Althoughthecriticism ispurelysemanticandofsuperficialvalue,itdemonstrates

theambiguityoccasionedbythejudgmentandtheuncertaintytowhichitgivesrise.

Tochallengetheindependenceoftherequirements,theargumentstofollowareof

immeasurable

value.

5. UNPACKINGTHESTAREDECISISPRINCIPLE

ArguablyoneofthemostdebatedissuessurroundingtheCommissioner,South

African Revenue Services vNWK Limited judgmentis the contention thatthe

requirementintroducedbytheSCAsignifiedadeparturefrom theestablishedand

161Randlessupranote4.
162Erf3183/1Ladysmithsupranote15.
163DeKokernote16at19.3.
164Ibid.
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entrenchedprinciplespertainingtosimulatedtransactionsinourlaw.Now,itisa

settledprincipleinourlawthatcourtsareobliged,ingeneral,tofollowtheprevious

decisionsofahighercourtoracourtofsimilarstature.165Yet,LewisJAexpressed

theviewthatthetesttodeterminesimulationcannotsimplestopattheenquiryinto

theintentionoftheparties,asproposedbytheAppellateDivisionintheZandbergv

VanZyl166andCommissionerofCustoms&ExcisevRandles,Brothers&Hudson

Ltd167 matters.Instead,shesuggeststhatthetestforsimulationshouldreach

beyondtheaforesaidenquiryandrequiresthatthecommercialsubstanceofthe

transactionmustbeconsidered.

Theeffecthereofissimplythatalthoughtherequirementsoftheformerenquirymay

havebeensatisfied,bynotsatisfyingthelatterrequirement,thetransactionwould

beregardedassimulated.Byimplication,thecommercialsubstancerequirement

thereforesupersedestheintention-requirement168whichisindicativeoftheintended

independencethereof.Forthisreason,itcouldbearguedthattheintroductionofthe

NWK requirementwasthereforeindisregardoftheprinciplesembodiedinthe

doctrineofsubstanceoverform itisindeedcapableofindependentapplication.169

ThepertinentquestioniswhethertheSCA properlyobservedandrespectedthe

doctrineofstaredecisisandtheruleoflaw initsostensibledeparturefrom the

establishedprinciples.IfitcanbesuccessfullyarguedthattheSCAfailedtodosoor

thatitexpandedtheestablishedrulesundercircumstanceswhereinitfailedtofulfil

therequirementtodoso,itwouldbeequallyarguablethattheintroductionofthe

requirementwaspremisedonincorrectprinciplesandthatitthereforedoesnot

constituteabindingprecedentaboutsimulation.Ifthisisthecase,thecommercial

substancerequirementcansimplynotbeindependent.

Anecessaryrequirementforthe‘law torule’isthatthelaw mustbereasonably

predictable.170 This does not imply that legislative and policy and policy

considerationsandrulesmustbeestablishedandadheredto,butalsothatour

judiciarycannotsimplydepartfrom itspriordecisionswithoutgoodreason.Ifthis

165DanielsvCampbell&others2004(5)SA331(CC)para94.
166Zandbergsupranote4.
167Randlessupranote4.
168 Legwaile‘Modernisingthe“substanceoverform”doctrine:CommissionerfortheSouthAfrican
RevenueServicevNwkLtd’(2012)24SAMercentileLawJournal122.
169Ger‘HighCourtchallengesSCA’sinterpretationofsimulatedtransactions’(2013)DeRebus63.
170GcabavMinisterofSafetyandSecurity&others2010(1)SA238(CC).
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weretohappen,itwouldleadtoaresultwhichwouldbecounter-productivetothe

valuesenvisagedthroughtheruleoflaw and,forthatmatter,theConstitution.For

thisveryreason,thedoctrineofjudicialprecedentisappliedinourlawandhasbeen

acceptedandaffirmedbytheconstitutionalcourtonvariousoccasions.171

Thenecessityofthisdoctrineoftheruleoflaw wasconfirmedinVanderWaltv

MetcashTradingLtd172 whereintheconstitutionalcourtheldthatthedoctrineof

judicialprecedentisincidentaltotheruleoflawandsimilarly,inGcabavMinisterof

Safety&Security&others,173theconstitutionalcourtreiteratedthatthedoctrineis

essentialfortheruleoflaw.Withoutadoctrineapplicabletothejudiciarywhich

gives effectto the supremacy ofthe law,erratic decision-making would be

unavoidableandwouldabolishtherequiredpredictabilityofthelaw.Notonlywould

thisleadtolegaluncertainty,butinvariablytaxpayers’equalitybeforethejudiciary

wouldbejeopardisedbytheinconsistentdecisionsinwhichitwouldresult.

Theimportanceofthenexusofthedoctrineofjudicialprecedenttotheruleoflaw

manifestsintheconsequencesthatafailurebyacourttoupholdtheprevious

decisionsofthejudiciarywouldamounttothefailureofacourttorespecttheruleof

law.Ifthisisthecase,theparticularjudgmentshouldnotbefollowedandcannotbe

regardedasabindingprecedent.

However,thedoctrineoflegalprecedentisnotabsolute.Thetaxlaw,likeanyother

branchoflaw,continuouslyevolveswithtimeandnecessarilyrequiresnew rules,

principlesandprecedenttokeeppacewithinnovativeavoidancestructuresandthe

public’sperceptiononhow itshouldbedealtwith.Thedoctrinethereforemakes

provisionforacourttodeviatefrom previousdecisions,althoughnotlightly.174

Foracourttodeviatefrom apreviousdecision,thecourtmustbesatisfiedthatthe

previousdecisionwaseitherincorrectlydecidedorthattheissuesservingbeforethe

courtaredistinguishablefrom issueswhichservedbeforethecourtwhichgavethe

precedent-setting decision.175 Alternatively,thecourtmustbesatisfied thatthe

particularpointonwhichitisrequiredtoadjudicatewasnotarguedintheprevious

matterandthatitisnecessaryforacourttoexplainwhyitdoesnotsharetheview

171CampsBayRatepayers’&Residents’AssociationvHarrison(2011)4SA42(CC)para28.
172VanderWaltvMetcashTradingLtd2002(4)SA317(CC).
173Gcabasupranote170.
174CampsBayRatepayers’supranote172at30;seealsoGcabasupranote170at62.
175Danielssupranote166at95.
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expressedinthepreviousdecisionandmotivate,withgoodreasons,whyadeparture

from theprinciplesestablishedbythepriordecisionisnecessitated.Inmyview,the

requirementtodeviatefrom judicialprecedentshouldstretchfurtherandrequires

thatthecourtshouldformulateitsnewprincipleinamannerwhichisunambiguous,

clearandconcise.Moreover,thenew principleshouldbereconcilablewiththe

particularlaw towhichtheprinciplerelates.Ifthecourtfailstodoso,itsnew

principlewouldfailtoupholdthestrivetowardslegalcertaintyandwouldinvitemore

confusionthanclarity.176

Premised on these principles,the introduction ofthe commercialsubstance

requirementin NWK and its possible infringementon the doctrine ofjudicial

precedentrequiresanalysis.

(a)Observance ofthe stare decisis principle in Commissioner,South African

RevenueServicesvNWKLimited

Did the SCA properly observe the established law pertaining to simulated

transactionsandconcludethatitwasjustifiedforthecourttodeviatefrom these

principlesandifso,didtheSCAclearlyandconciselyexpresswhysuchdeviation

wasnecessary?Forthereasonsassetouthereinafter,thequickanswertothese

questionsisinthenegative.

Itisnecessarytopauseatthisjuncturetofirstlyexplainthedifficultiesalready

imminentfrom thisextractbeforeconsideringtheSCA’sreasoningontheRandles

matter.

TheSCAevidentlyconflated‘intention’and‘purpose’aspartofthesameconcept,

whilstintheHippoQuarriescase,thecourtclearlyfoundthattheseconceptsdiffer

from oneanother.177 ItshouldbebourneinmindthattheSCAalsoconflatedthe

conceptsof‘evasion’and‘avoidance’initsjudgment,asalreadydiscussedherein,

andstatedthatapurposetoevadetax,asopposetoavoidanceoftax,wouldresult

inthetransactionbeingsimulated.178TheeffectofthislineofreasoningbytheSCA

culminatesintheconclusionthatapurposetounlawfullyevadetaxationwould

resultinsimulation,which,initself,isanomalousinthecontextofthelaw of

176 Thisview isalsoexpressedbyWaglayJ,asindicativefrom theminorityjudgmentinBosch&
anothervCommissionerfortheSouthAfricanRevenueService2013(5)SA130(WCC)para7.
177HippoQuarriessupranote19at47.
178NWKsupranote9at55.
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contractwhichalreadyprovidesforthelegalconsequenceswhereacontracthasan

unlawfulpurpose.

Contraryhereto,thecourtintheHippoQuarries(Tvl)(Pty)LtdvEardleycasedidnot

decide thatan unlawfulpurpose underlying a transaction would renderthe

transactionassimulatedbyvirtueoftheestablishedprinciplethatthelawwillregard

contractswithanimmoralorunlawfulpurposeasineffectual.179PriceWaterCoopers
180 isoftheview thattheSCA’spropositionconflictstheprincipleestablishedin

DadooLtdvKrugersdorpMunicipalCouncil,namelythatourlaw doesnotforbid

partiesfrom enteringinto genuinetransactionswhichareconstructedwiththe

purposetocircumventtheoperationoflegalprohibition.181 Thisprincipleisthe

cornerstoneforlegitimatetaxplanningwhichhasbeenendorsedbyourcourtson

numerousoccasions.

The SCA’s reasoning appears to departfrom a premise which conflicted well

establishedjudicialprecedent,althoughitislikelythatthisconflictwasinadvertently

occasionedthroughtheSCA’sapparentmisconceptionof‘avoidance’’and‘evasion’

ratherthanto‘taxevasion’asitdidandforthisreason,thisdeparturefrom the

judicialprecedentpertainingtolegitimatetaxplanningwillnotbepursuedfurther.It

israthertheSCA’sreasoninganddeparturefrom theprinciplesintheRandles

matter182whichisimportantastheSCA’sfindinginCommissionerofSouthAfrican

ServicesvNWKLimitedconflictsthedecisionexpressedbythecourtinthiscase.183

TheSCAreasonedthattheapproachedfollowedbyWatermeyerJAandDeWetCJ

forthemajorityandminorityjudgmentsrespectivelyintheRandlescasediffered.

AccordingtoLewisJA,themajorityconcludedthatthetaxpayerincasuhadsucha

desiretopasstransferofownershipofthematerialstoobtainataxrebateinterms

oftherelevantcustomslegislationthatthepartiesinvariablyintendedthatthe

transactionshouldbegiveneffecttoinaccordancewithitsterms.Contraryhereto,

accordingtoLewisJA,theminorityjudgmentratherlookedatthesubstanceofthe

179HippoQuarriessupranote18at45.
180PriceWaterCoopers‘Taxavoidance:Simulatedtransactions’,availableat
http://www.saica.co.ca/integritax/2011/1966._Simulated_transactions/htm,accessedon24
November2018.
181Seealsotheextractfrom thejudgmentinRandlessupranote4at2.3.3inwhichthisprinciplewas
confirmedbythecourt.
182Randlessupranote4.
183NWKsupranote9at55;80).
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transactionthantheintentionofthepartiesonly.ItappearsasiftheSCAfeltthatthe

majorityofthecourtwassatisfiedthatthetrueintentionofthepartieswasreflected

inthewordingoftheagreement,whilsttheminorityofthecourtwentbeyondthe

wordsoftheagreementtoseekthecommercialeffectthereof.184Ofcourse,theSCA

preferredthelatterapproachand,onthebasis,justifieditsconclusiontodepartfrom

theestablishedintention-requirement.

Thedifficultywiththisreasoning,accordingtobothBroomberg185andVorster,186is

thattheSCA misunderstood thedifferencein conclusionsofthemajorityand

minorityjudgmentsintheRandlescase.Vorster187correctlypointsoutthatboththe

judgesapplied theprinciplesestablished in theIRC vDukeofWestminster,188

ZandbergvVanZyl189andDadoovKrugersdorpMunicipalCouncil190judgmentsbut

thattheirdifferentconclusionswerepremisedontheirrespectiveinterpretationsof

thechargingprovisionsoftherelevantstatuteanddifferentunderstandingsofthe

evidencepresentedtothem duringthehearingofthematter.Broomberg191agrees

withthecontentionandstatesthatthedifferenceinconclusionsreachedbythe

courtinthismatterwas‘notbecauseofadifferentinapproachto simulated

transactions’bythejudges,assuggestedbyLewisJAinherjudgment.Infact,both

the majority and minority judgments leftthe established simulation-principles

undistributed.

ItappearsasiftheSCA’seventualdecisiontointroduceafurtherrequirementfor

simulationwaspremisedpredominantlyonitsinterpretationofwhattheminority

judgmentheldintheRandlesmatter.Itshouldbebourneinmindthatthecourtin

CommissionerofCustoms&ExcisevRandlesbrothers&HudsonLtdexpressly

followed the principles established in the Zandberg vVan Zylmatter192 and

confirmedthatthepurposetoavoidtaxwouldnotamounttosimulationifthe

partiesintendtogiveeffecttotheirtransactioninaccordancewithitsterms.

Albeitby virtue ofthe SCA’s misunderstanding ofthe minority judgmentin

184Broombergopcitnote12at204.
185Ibid.
186Vorsteropcitnote18at84.
187Ibid.
188DukeofWestminstersupranote2.
189Zandbergsupranote4.
190Dadoosupranote4.
191Broombergopcitnite12at204.
192Zandbergsupranote4.
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CommissionerofCustoms& ExcisevRandlesbrothers& HudsonLtd,theSCA

departed from the established principles withoutadequatelymotivating whya

departurewasnecessary.ItisthereforesubmittedthattheSCAfailedtoproperly

observethedoctrineofjudicialprecedent,especiallyastherequirementstodeviate

from apreviousdecisioninordertoobservethedoctrineofstaredecisis,aslaid

downbytheConstitutionalCourtintheDanielsvCampbellandOthersmatter,193

werenotsatisfiedbytheSCA.Evenifitcouldbearguedthatitwasjustifiedforthe

SCAtodepartfrom theestablishedprinciplesasitdid,thejudgmentlacksclarityand

containedtoomanyambiguitiestoconstituteconflationofdistinguishable,basictax

conceptsinthejudgmentresultsindifficultieswiththeviewthatitsdecisionshould

bebinding.

6. CONCLUSION

SubsequenttothejudgmentoftheCommissionerofSouthAfricanServicesvNWK

Limitedcasebeinghandeddown,acleardistinctionarosebetweenthoseauthors

whowereinsupportofthejudgmentandthosewhofirmlystoodagainstit.Having

consideredthehistoricalpositionabouttheapproachtodeterminingsimulationas

wellastheviewsofrespectedsuchauthorsasBroomberg,VorsterandMazansky,it

is submitted thatthe SCA,and notably Lewis JA,indeed deviated from the

establishedandtraditionalapproachtodeterminingsimulationbyintroducingan

additionalelement,namelythatof‘commercialsubstance’.Thequestiontofollowis

thuswhetherthisdeviationcanbesaidtobeajustifiabledevelopmentofthe

existingprinciplesofthedoctrine.

InadditiontotheSCA’sinfringementonthedoctrineofseparationofpowers,there

aretwofurtherconsequencesoccasionedthroughtheconflationofthecommonlaw

andstatutorydeterrentswhichsupporttheview thatthecommercialsubstance

requirementcannotco-existwiththeGAAR.

193Danielssupranote166at95.
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CHAPTERFOUR

THEPERCEIVEDIMPACTOFTHENWKJUDGMENTONTHESTATUTORYGENERAL

ANTI-AVOIDANCERULES(GAAR):THEPOWERSOFTHELEGISLATORUSURPED?

1. INTRODUCTION

Asmentionedpreviously,asanalternativeargumenttotheallegationofsimulation,

theCommissionercontendedthatthearrangementsbetweenthepartiesconstituted

atransaction,schemeoroperationthatavoidedtaximpermissiblyandcouldbe

challengedintermsofsection103(1)oftheAct.194

Inthejudgment,LewisJAcorrectlynotedthatthesectionbeingreliedonhad,infact,

beenrepealedbytheanti-avoidanceprovisionsinsections80A–80LoftheAct.195

Theseprovisionsapplytoallthetransactionsenteredintoonorafter2November

2006, but as these transactions occurred between 1999 and 2003, the

Commissionercorrectlyreliedonsection103(1)oftheAct.

LewisJAindicatedthatwhereacourtiscontentthatatransactionhasbeenentered

into,whichhastheconsequenceofcircumventingorplummetingliabilityfortaxand

wouldnottypicallybeactiveforbonafidebusinesspurposes,theCommissioner

shallgovernaccountabilityfortaxasifthetransactionhasnotbeenenteredinto.196

Assumingthatthe‘new rule’regardingcommercialsubstancewouldbeapplied

goingforward,onemustaskwhatwouldbetheneedforthestatutoryanti-avoidance

provisions,whichempowertheCommissionertoattackatransactionthathas,asits

194 InlightofthefactthatthecourtfoundinfavouroftheCommissioner,onthebasisthatthe
transactionsweresimulated,therewasnoneedforthecourttofurtheranalyse,indetail,whethera
s103(1)oftheActcouldhavebeenapplied;however,samewasbrieflytouchedon,assetoutabove.
195Asinsertedbysection34(1)oftheRevenueLawAmendmentAct20of2006.
196NWKsupranote91at91.
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soleorcorepersistence,theavoidanceorreductionoftaxliability.197Giventhevastly

differentconsequences,whichwouldariseshouldatransactionbesimulatedversus

theconsequences,whichwouldensueifthetransactionfellfoulofthestatutory

generalanti-avoidance provisions,198 Broomberg notes thatitwould be utterly

undesirableshouldsubstantiallythesametestbeappliedinbothscenarios.199 In

essence,the‘newrule’regardingcommercialsubstancewouldbroadenthescopeof

thedoctrinetosuchanextentthatitwouldbecomparabletoajudiciallycreated

GAAR.

Consequently,ananalysisisnecessarytodeterminetheinteractionbetweenthese

provisions and the common law test for simulation as advanced in the

CommissionerofSouthAfricanServicesvNWKLimitedcase.

2. ANALYSISOFTHEGAAR

AfinalargumentagainstthefutureindependentapplicationoftheCommissionerof

SouthAfricanServicesvNWKLimitedcommercialrequirementisthatitcannotco-

existwiththeprovisionsoftheGAARbytheconflationoftheserespectivedeterrents

to taxavoidanceandtheundesiredconsequenceswhichwouldensuefrom it.

Moreover,byconflatingthetestforsimulationunderthecommonwithastatutory

provisionwhichisaimedatcombatingthesamemischief,theconstitutionaldoctrine

ofseparationofpowersappearstobeinfringedwhichispotentiallydetrimentalto

thefunctionsofthelegislatorandimpactsontheindependenceofthejudiciary.

Althoughanargumentpremisedturnsmoreonthecorrectnessoftheapproach

suggested bytheSCA to simulated transactionsthan theenquirywhetherthe

requirementisindependentornot,itisalogicalconsequencethattheCommissioner

ofSouthAfricanServicesvNWKLimitedcommercialrequirementcannotfunction

asatestforsimulationifitsintroductionwasbadinlawandincorrect.Itisforthis

reasonthatadiscussionhereofiswarranted.

197Broombergopcitnote146at20.
198Section80BoftheActprovidesthat,inthecaseofanimpermissibleavoidancearrangement,the
Commissionermaygovernthetaxconsequentlyby,interalia,disregardorcharacterisinganystepsin
orpartsoftheimpermissibleavoidancearrangement;characteriseanygrossincome,receiptor
accrualofacapitalnatureorexpenditureortreattheimpermissibleavoidancearrangementasifit
hadnotbeenenteredintoorcarriedout,orinsuchothermannerasinthecircumstancesofthecase
theCommissionerdeemsappropriateforthepreventionordiminutionoftherelevanttaxbenefit.
199Broombergopcitnote146at28.
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Failingtheapplicabilityofthecommonlaw principlesonsimulatedtransactions,a

secondarydeterrentagainstatransactionthroughwhichtaxwasavoidedcontained

insection80A to80LoftheIncomeTaxAct.200 Inessence,thestatutoryGAAR

providesthatanarrangementthroughwhichataxbenefitwasderivedmayattract

fiscalconsequences,interalia,asifthetransactionhadnotbeenenteredinto

betweentherespectiveparties.201 Thisreliefisonlyavailableifthesoleormain

purposeofthearrangementwasforeitherofthepartiestoobtainataxbenefitand

thearrangementlackednormality,lackedcommercialsubstance,createdrightsand

obligationswhichwouldnotordinarilyhavebeencreatedorresultedinanabuseof

theprovisionsoftheAct.202Thelackofcommercialsubstanceisthereforeonlyone

oftheso-called‘taintedelements’203whichmustbepresentalongthesoleormain

purposeofthepartieswiththetransactiontoobtainataxbenefit.204

Ifthecouplingbetweenthesoleormainpurposerequirementandatleastoneofthe

taintedelementsisabsent,thejurisdictionalrequirementsfortheinvocationofthe

GAARwillnothavebeenmetandthereliefprovidedforundersection80Bwillnotbe

atSARS’disposal.205Itisthereforetobeinferredthatthelegislatorsimplydidnot

envisagethelackofcommercialsubstanceascapableofbeinganindependent

requirementthroughwhichavoidancecouldbecombated.

Thecommercialrequirementenvisagesthatanytransactionthroughwhichatax

benefitisderivedwillberegardedassimulatedifitlackscommercialsubstance,in

whicheventeconomicconsequencesmaybeappliedbyregardingthetransactionin

thesamemannerasenvisagedinsection80B(1)(f)–theactualrightscreated

throughthetransactionmayberegardedasafiscalnullity.Thetestpostulatedby

therespectivedeterrentsarealmostidentical,savefortheCommissioner,South

AfricanRevenueServicesvNWKLimitedapproachtosimulationonlyrequiringthata

courtneedsto be satisfied thatthe transaction lacked commercialsubstance

withouthavingtoconsiderwhattheintentionwiththetransactionwas.Itistherefore

correctlysubmittedthattheSCAconflatedtheteststodeterminesimulationwiththe

200IncomeTaxAct58of1962.
201Section80B(1)(f).
202Section80L(definitions),readwithsection80B(consequence)andsections80A(impermissible
taxavoidancearrangements).
203Section80A(a),(b)and(c).
204DeKokeropcitnote16at19;35.
205Ibid.
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test envisaged in the GAAR,which is evident from the requirements and

consequencesoftherespectivedeterrents.206

Theimmediateproblem createdbyconflatingthesedeterrentsisthatthedecreeof

thelegislatoroftherequisitecouplingbetweenthepurposeofthetransactionand

thetaintedelementsisrenderedredundantthroughthesimplificationofthetestfor

simulationbytheSCA.207Thisconflationcreatedbetweentheconceptsrendersthe

requirementsusceptibletoattackpremisedonconstitutionalprinciples,inparticular

through theencroachmentbythejudiciaryon thedesignated functionsofthe

legislative authority.The question which therefore follows is whetherthe SCA

adheredtothedoctrineofseparationofpowers?

Inordertopreventexcessivegovernmentalpowersmanifestinginasinglebodyof

thestate,thedoctrineofseparationofpowersbetweentheexecutiveauthority,the

legislativeauthorityandthejudiciaryisrecognisedinourlawandentrenchedinthe

Constitution.208Thedoctrineentailsthatthecourtsareempoweredwiththejudicial

authorityandmustbeindependent,subjectonlytotheConstitutionandthelaw,and

thatitis tasked to perform its functions impartially,withoutfear,favouror

prejudice.209Ontheotherhand,thelegislativeauthorityvestsinParliament210andis

taskedwiththefunctionofpassinglegislation.Inorderforthejudiciarytomaintain

itsstatusasanindependentadjudicatorofdisputes,itisnecessaryforeachofthe

varying spheresofgovernmentto respectthisdistinction which byimplication

entailsthatthejudiciaryshouldnotembarkonthecourseoflaw making,211 nor

shoulditrenderstatutoryprovisionssuperfluouscontrarytotheexpressedintention

ofthelegislature,unlessthestatutestandsinconflictwiththeConstitution.212

ItissubmittedthattheSCAventuredintothedomainofthelegislativeauthorityby

disregardingthelegislator’sconstructionofthelimitswithinacourt,thusdeeming

206Geropcit170at62.
207Vorsteropcitnote18at84;seealsoDeKokeropcitnote16at19;35inwhichtheauthorstated
thattheNWK requirementisaduplicationofthecriteriaenvisagedintheGAAR,withtheonly
differenceitspurportedindependence.
208 BekinkPrinciplesofSouthAfricanConstitutionalLaw (2007)4;seess43,85and165ofThe
ConstitutionoftheRepublicofSouthAfrica,1996.
209Section165(2)oftheConstitution.
210Section44(1)oftheConstitution.
211SeeforexampleCoetzeevGovernmentoftheRepublicofSouthAfrica1995(4)SA631(CC)as
referredtoinBekinkopcitnote208.
212Bekinkopcitnote208at42,submitsthattheseparationisnotanabsoluteseparation,especially
becauseofthesystem ofchecks-and-balancesthroughwhichacourtistasked,forexample,to
reviewtheexerciseofpowersoftheotherspheres.
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therightsandobligationsanullity.TheSCArenderedtheGAARobsolete213 and

effectivelyusurpedthefunctionsofthelegislaturebyaffordingthejudiciaryanon-

statutorypowertodisregardactualrightsandobligationscreatedbythepartiestoa

transaction.The doctrine ofseparation ofpowers was therefore notproperly

observedandadheredtobytheSCA,whichplacesabigquestionmarkonthe

correctnessoftheSCA’sintroductionofthecommercialsubstancerequirement.214

Firstly,Broomberg215submitsthatitishighlyundesirablethatasimilartestshould

beappliedunderboththecommonlawandstatutorydeterrentstotaxavoidance.He

contendsthatunfairdiscriminationwillnecessarilyensuewheresubstantiallythe

sametestisappliedtodeterminethetaxconsequencesofatransactionundereither

ofthedeterrents,especiallybecausedifferentassessorswillinvariablyapplythe

deterrentsunevenly,therebyresultingindifferentialtaxtreatmentoftaxpayersin

similarcircumstances.ItisdifficulttoarguewithBroomberg’slogiconthisissue.

Theconsequencesofinvokingcommonlaw principlestodisregardaconcealed

transactiondiffersfrom theconsequencesenvisagedintheGAAR,albeitslightly.To

havesubstantiallythesamerequirementsinordertoobtainreliefundereitherofthe

deterrentsisthereforesimplynottenable,asSARSwouldbecomeentitledtoelect

reliefunderthecommonlaworstatute,dependingonwhatwouldsuititbest.This

wouldnotonlybeaharshandunfairconsequencebutwouldsuititbest.Thiswould

notonlybeaharshandunfairconsequence,butinvariablytaxpayerequalitywould

beneglectedthroughthedifferentialtreatmentbythefiscus.

Secondly,theobservationbythecourtinCIRvKing216thatitisunthinkablethata

singularcriterionofataxavoidancepurposecouldrenderatransactionanullity,as

requiredbytheoldGAAR,217isofrelevance.Whereatransactioncompletelylacks

commercialsubstance,thepurposeofthetransactionwouldinvariablybetoavoid

the imposition ofa potentialtax liability.218 As a resultofthe court’s strict

interpretationoftheoldGAAR,thelegislatorreviewedtheprovisionsandeventually

formulated itinto the presentGAAR.However,Commissioner,South African

213DeKokeropcitnote16at19.2;seealsoBroombergopcitnote12at200.
214Broombergopcitnote12at206.
215Ibid201.
216CIRvKing1947(2)ALLSA155(A).
217 Section90oftheIncomeTaxAct31of1941,postulatedthatthetaxconsequencesofa
transactionmaybedeterminedasifsuchtransactionhadnotbeenenteredintoifthepurposewith
thetransactionwastoavoidtheimpositionoftax
218Broombergopcitnote12at206.
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RevenueServicesvNWKLimitedseeminglyreturnstothepositionspostulatedinthe

old GAAR byre-introducing essentiallythesameindependentrequirement.The

objectionswhichitraisedinCIRvKingcasemaythereforeverywellbereliedon

again by taxpayers when they are faced with assessments premised on the

CommissionerofSouthAfricanServicesvNWKLimiteddecision.219Moreover,the

view thattheSCA ventured into thesphereofthelegislatorbyeffectivelyre-

introducinganoutdatedandabolishedlegislativerequirementaffirmed.

In concluding,the doctrine ofseparation ofpowers is essentialto avoid an

overconcentrationofpowersinanysingleorganofstate.Itespeciallyrequiresthat

therespectiveauthoritiesshouldnotlightlyventureintothesphereofoneanother.

Toupholdtheprinciplesembodiedinthisdoctrineisofimmenseimportanceto

respecttheindependenceofeachoftheauthoritiesand to protectindividuals

againstthearbitraryapplicationofstatepowers.

TheSCA,however,usurpedthefunctionsofthelegislatureforthereasonsalready

advanceherein.Onthisbasisalone,thecorrectnessoftheCommissioner,South

AfricanRevenueServicesvNWKLimiteddecisionisquestionableandcastsdoubt

on whetherthe commercialsubstance requirementis capable ofindependent

operation,oratall.Evenifthedoctrineofseparationofpowershadbeenproperly

observed,theconflationoftherespectivedeterrentsagainsttaxavoidanceandthe

consequenceswhichitwouldensuefrom itissimplynottenable.Whereasthe

established principles pertaining to simulated transaction were capable ofco-

existencewiththestatutoryGAAR,itissubmittedthattheprincipleenunciatedin

Commissioner,SouthAfricanRevenueServicesvNWK Limitedisnot.Theonly

inferencetobedrawnfrom thisisthatthecommercialrequirementcannotbe

regardedasanindependentcriteriontodeterminesimulation.

3. CONCLUSION

The Commissioner of South African Services v NWK Limited commercial

requirementhas been widely criticised forthe undesired consequences and

impracticalitiesitwould occasionifitwereto beregarded asanindependent

219Ibid.
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criteriontodeterminesimulation.Admittedly,muchofthiscriticism isattributableto

thecallousnessoftheSCA’sintroductionofanew testforsimulation,ratherthan

consideringitagainstdefensiblelegalprinciplesinordertoestablishitstrueeffect

andpotentialindependence.Thedefensibleargumentsraisedinthischaptersupport

theviewthatthecommercialsubstancerequirementisincapableofapplicationas

the sole criterion to determine simulation,as notonly does itdisregard the

establishedlaw ofsimulatedtransactionandimportantconstitutionalprinciples,it

alsolacksacommonlawruletogiveitanypotentialeffectanditnegatedthetest

postulatedintheGAAR.Itisthereforesubmittedthatthecommercialsubstance

requirementdoesnotestablishasatisfactoryrequirementifappliedinisolationand

cannotberegardedastheindependentcriteriontoestablishsimulation.

CHAPTERFIVE

JUDICIAL CLARITY ON THE SUBSTANCE OVER FORM DOCTRINE AFTER

COMMISSIONER,SOUTHAFRICANREVENUESERVICESvNWKLIMITED

1. INTRODUCTION

Amongstalltheconfusionanddiscussionregardingthetruemeaning,andresulting

consequences,ofthejudgmenthandeddownintheCommissionerofSouthAfrican

ServicesvNWKLimitedcase,thetaxcommunity,andapparentlythelegalfraternity,

welcomedtheclarificationboughtaboutinitiallybyCommissioner,SouthAfrican

RevenueServicesvBosch220 caseandfinallyinthecaseofRoshcon(Pty)Ltdv

AnchorAutoBodyBuildersCC&others.221 Thisclarificationwasmostnecessary,

particularlysincethecourtintheNWKcasedeviatedsubstantiallyfrom existing

principlesregardingthedeterminationofsimulationandindoingso,introducedan

additionalelement,namelythatof‘commercialsubstance’.Havingconsideredthe

interplaybetweentherevisedprinciplesofthedoctrine,ascontemplatedintheNWK

220Commissioner,SouthAfricanRevenueServicesvBosch(2014)ZASCA171.
221Roshcon(Pty)LtdvAnchorAutoBodyBuildersCC&others(2014)2AllSA654(SCA).
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judgment,andthetestforanimpermissibletaxavoidancearrangementintermsof

the GAAR,itwould notappearas though one would be able to justify the

developmentoftheexistingprinciplesofthedoctrinetovalidatetheostensible

revision.

2. ANALYSIS OF COMMISSIONER,SOUTH AFRICAN REVENUE SERVICES v

BOSCH(2014)ZASCA171.

TheAppellantswereworkersoftheFoschinigroupofcompaniesandparticipantsin

anemployee’sshareincentiveschemerunbythatgroup.Theappellantswere

assessedbySARSforincometaxinrespectofthesharereceivedinrespectofthe

scheme.

Thetypeofschemewaswhatisreferredtoasa‘deferreddeliveryscheme’.What

thismeansisthattheyhavetoexercisewithin21days.Oncetheoptiontopurchase

wasexercised,deliveryandpaymentinrespectofsharesweredelayedandwould

takeplaceinthreetranches,222eachtwoyears’apart,certainrestrictionshadbeen

placed.223

Theriskandreimbursementsdidnotpasstotheemployeesuntildeliveryand

paymentinfullfortheshares.Furthermore,theemployeeswerealsoindebtedto

vendtheirsharesbacktotheemployerforthesamecontemplationpayableon

deliveryiftheyendedtheirservicesforanyreasonotherthansequestration,death,

retirementorillhealth.SARSraisedtheargumentsthattheschemewasasimulated

transactionandthattherewas‘norealunconditional’saleatthetimeoftheexercise

oftheoption,butthatthepartiesintendedthatthesalebesubjecttothesuspensive

condition that‘the employeesremain employed’untilthe date ofdeliveryand

payment.SARSreliedonLewisJA’sdictum inCommissioner,SouthAfricanRevenue

ServicesvNWKLimited,whereitwasstated:

‘Ifthepurposeofthetransactionisonlytoachieveanobjectthatallowstheevasion

oftax…thenitwillberegardedassimulated.’
224

222Boschsupranote221.
223Employeescouldnotdisposeoforencumbertheshare;employeeswerenotentitledtodividends;
novotingrightsattachedtotheshare.
224NWKsupranote9at55.
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ThecourtthentooktheopportunitytoanalysetheCommissioner,SouthAfrican

Revenue Services v NWK Limited judgement.The courtwas faced with pure

simulatedtransactionsasexemplifiedbythefacts.Thepartieshadnotformed

genuinerightsandobligationsbutsimulatedaloanthatwasforalargeramount

thanitwas,onlytoallowthetaxpayertogetataxbenefit.

In delivering the main judgment,Davis J (Baartman J concurring),seized the

opportunitytoexaminethejudgmentintheCommissioner,SouthAfricanRevenue

ServicesvNWK Limitedcase,asthefindingthereininformedthebasisofthe

Commissionersargumentatpresent.DavisJindicatedthatinhisview andhaving

hadregardtothefactsofthecase,theSCA wasclearlypresentedwithseveral

simulated transactionsin the CommissionerofSouth African ServicesvNWK

Limitedcase.AsregardsthejudgmentbyLewisJA,DavisJwasnotoftheviewthat

LewisJAintendedtoaltertheexistingprinciplesofthedoctrine.225

Inhisview,DavisJstatedthatthejudgmenthandeddownintheCommissionerof

SouthAfricanServicesvNWKLimitedcase,andinparticularparagraph55thereof,

mustbereadwithinthecontextofpreviousjudgmentsregardingthedoctrine,such

asCommissionerforCustoms&ExcisevRandles,Brothers&HudsonLtd,Zandberg

vVanZylandErf3138/Ladysmith(Pty)LtdvCommissionerforInlandRevenue.226

Essentially,hewasoftheopinionthatthejudgmentintheCommissioner,South

AfricanRevenueServicesvNWKLimitedcaseandtheexistingcaselaw onthe

matter,oughttobereadasawhole,ratherthaninterpretingtheformerinsucha

mannersoastodeviatefrom theexistingjurisprudence.227

TheinterpretationputforthbyDavisJ,asregardsthetestforsimulationconsidering

thejudgmentintheCommissionerofSouthAfricanServicesvNWKLimitedcase,is

thatanexaminationofcommercialrationaleofatransactionisrequired,228meaning

thatwhereatransactionpurportstohave,asabasis,commercialrationale,yetno

suchrationalecanbeestablishedandthesinglereasonforthetransactionisto

225Boschsupranote221at78‘[beyondthisfinding,thereisnothingthecarefuljudgmentofLewisJA
whichsupportstheargumentthatthereasoningasemployedinNWKsupranote9above,asintended
toalterthesettledprinciplesdevelopedovermorethanacenturyregardingthedeterminationofa
simulatedtransactionforthepurposeoftax.’
226Seediscussiondetailedinchaptertwo.
227Boschsupranote221at84.DavisJstatesthat‘…withoutanexpressdeclarationtothateffect,
NWKshouldbeinterpretedtofitwithinacenturyofestablishedprinciple,ratherthanconstitutinga
dramaticrupture.’
228Louw‘HighcourtinterpretsNWKjudgment’DLACliffeDekkerHofmeyr.TaxAlert(2012)2.
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avoidincurringataxliability,thentheapproachadoptedbyLewisJA wouldbe

defensible.229

Holdingquitethecontraryview,WaglayJ,writingthedissentingjudgment,stated

thattheSCA diddrasticallydepartfrom theexistingjurisprudenceonsimulated

transaction.230WaglayJstates:

‘NWK,consideredinitsentirely,notbyextractionofwordsandphrasesoutoftheir

realcontext,doesinfactslaydowntherulethatanytransactionthathasasitsaim

taxavoidancewillberegardedassimulatedtransactionirrespectiveofthefactthat

thetransactionisforallpurposesagenuinetransaction.’

Notwithstanding,Waglay’sinterpretationofthejudgmentasstatedabove,hegoes

ontosetouttherequirementsthataretobemetforaprecedenttobecreated,

namelythatthejudgmentmustbe‘clearandunequivocal,itmustbeapplicableto

thefactsinthematterbeforethecourtconfrontedwithitspossibleapplication’.231In

hisview,thejudgmentintheNWKcasedidnotexpresslydepartfrom previous

bindingjudgments,norwasthisintentionevidentfrom thereasoningsetouttherein.
232

In addition,Waglay J pointed outthe SCA’s confusion regarding the distinct

conceptsof‘taxavoidance’and‘taxevasion’andnotesthatthedecisioncannot

serveasbeingtheauthorityonthematterofsimulatedtransactions,shouldthe

purposeofthetransactionbetaxevasionasopposedtotaxavoidance,thelatter

beingacriminaloffencethusresultinginthetransactioninquestionbeingsetaside

duetoillegality.233 Forthesereasons,WaglayJheldtheview thatthejudgment

cannotbeusedasbindingprecedentonlowercourts.

3. ANALYSISOFROSHCON(PTY)LTDvANCHORAUTOBODYBUILDERSCC&

OTHERS(2014)2ALLSA654(SCA).

DespitetheattemptsbytheHighCourtinBoschvCommissionerfortheSouth

229Boschsupranote221at86.
230Boschsupranote221at4.
231Boschsupranote221at7.
232 DavisJalsoreferredtoBroomberg’sanalysisoftheCommissioner,SouthAfricanRevenue
ServicesvNWKcase.
233Louwopcitnote228.
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AfricanRevenueServicetosettlethecontroversyarisingasaresultofthejudgment

inNWKcase,adegreeofmisunderstandingcontinued.Thedebatesparkedbythe

NWKcasewasfinallyputtorestintheSCAjudgmentofRoshcon(Pty)LtdvAnchor

AutoBodyBuildersCC.

Roshcon(Pty)LtdwasapprovedacontractinearlySeptember2008,whichentailed

ittoacquirefivetruckswhichweretobetailoredwithspecializedcranestoalterthe

truckstosuitthespecificproject.Roshconorderedthefivetrucksfrom Toit’s.Toit’s

inturnorderedthetrucksfrom NissanDiesel.Thistransactionwasfinancedby

Wesbank.NissanDieselsuppliedthevehiclesundera‘supplieragreement’ithad

concludedwithWesbankintermsofwhichitsoldandWesbankpurchasedandpaid

forthevehiclesthatauthorisedNissandealers,suchasToit’s,wantedfortheir

customers.Toit’shadaseparate‘floorplanagreement’withWesbankintermsof

whichWesbankprovidedfinancetoToit’sforthepurchaseofmotorvehicles.The

vehiclesacquiredbyWesbankfrom NissanDieselwouldbedelivereddirectlyto

Toit’sortosuchpersonasToit’smayfrom timetotimedirect.234

ThefivetrucksweredeliveredtoAnchoronToit’s’instructionstohavemodifications

undertakentothesub-framesandloadbodiestoenablecranestobefittedtothe

trucks.On19November2008twotrucksweredeliveredtoRoshconhavingbeen

modified.Theotherthreetruckswould bedelivered on21 November2008.A

deliverysheetforthetwotruckswassignedbytherepresentativesofRoshconand

Anchor.On21November2008,Roshcontookdeliveryoftheremainingthreetrucks,

thoughitdidnotphysicallyremovethem,butonlysignedthehandoversheet.There

was seeminglya technicalmisunderstanding which required the trucks to be

improvedfurther,inthatthebeam supportsforthecraneswouldnotfitinthetrucks

asmodified,sothattheywouldrequirefurtheralteration.Thisresultedinafurther

delayinthepaymentprocessbyRoshcontoToit’s.235

On28November2008thecredentialsconstitutingproofofdelivery,washanded

over to Roshcon and Roshcon established payment with Anchor for the

modifications;however,by this time,Toit’s had commenced with liquidation

234Roshconsupranote222at9.
235Roshconsupranote222.
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proceedingsand,oninstructionfrom Wesbank,Anchordidnotreleasethetrucks,as

itclaimedownershipofthetrucksasToit’shadnotyetpaidforthem.236

Severalmonthslater,AnchorreleasedthetruckstoWesbank,whichsoldtwoofthe

vehiclestoUnitransaSupplyChainSolutionProprietaryLimited.Roshconheldthat

the supplyand floorplan agreements amounted to a disguise orsimulation.

AccordingtoWesbank,theonusofprovinginrespectofasimulatedagreement

restedwiththepartyallegingsimulation(i.e.Roshcon)andinthiscaseathand,

Roshconfailedtodischargetheonus.237

4. FINDINGSOFTHESCA

In a separate judgment,which the fullCourtconcurred,Wallis JA took the

opportunityto providewelcomeclarification in respectofthejudgmentin the

CommissionerofSouthAfricanServicesvNWKLimitedcase.Asapointoffirst

departure,WallisJAconfirmedthatthefoundationofSouthAfricanlaw,regarded

simulation,iscontainedinthestatementmadebyInnesJintheZandbergvVanZyl

case,namelythatindeterminingwhetheratransactionissimulated,thecourtmust

haveregardtotherealintentionofthepartiesandsubsequentlydeterminewhether

suchintentiondiffersfrom theintentioncreatedbytheiragreement.

Afterbrieflygoingtodiscusstheprinciplesestablishedinexistingjurisprudence

regardingsimulation,WallisJAwentontosaythat‘nothingsaidsubsequentlyinany

ofthejudgmentsofthiscourtdealingwithsimulatedtransactionsaltersoriginal

principlesinanywayorpurportstodoso’.

WallisJAemphasisedthefactthatitwouldbefundamentallyincorrecttoattach

suchaninterpretationtothejudgmentintheCommissioner,SouthAfricanRevenue

ServicesvNWK Limitedcasetosuggestthatanytransaction,238 whichhasthe

236Roshconsupranote222at11.
237Roshconsupranote222at18.
238 Inhisjudgment,WallisJA stateswithparticularreferencetoparagraph55ofthejudgment
deliveredbyLewisJSintheCommissioner,SouthAfricanRevenueServicesvNWKLimitedcase,that
peoplehavemisunderstoodthejudgmentandinparticularthestatementthat‘ifthepurposeofthe
transactionisonlytoachieveanobjectthatallowstheevasionoftax,orofaperemptorylaw,thenit
willberegardedassimulated’tomeanthatallcontractualarrangementsthatenablethepartiesto
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avoidanceofataxliabilityasitssolepurpose,isasimulatedtransaction.Doingso

wouldmeanthattheinterpreterfailedtoreadthejudgmentinthecorrectcontext239

andwouldfurtherresultinmasscondemnationofseveralsuitesoftransactions,

merelysincesuchtransactionshavetheavoidanceofataxliabilityastheirsole

purpose.

TheSCA’sposition,asdeliveredbyWallisJA,regardingthetestforsimulationis:

‘…thenotionthatNWKtransformsourlaw inrelationtosimulatedtransactionsor

requiresmoreofacourtfacedwithacontentionthatatransactionissimulatedthan

acarefulanalysisofallmatterssurroundingthetransaction,includingitscommercial

purpose,ifanyisincorrect.’

5. CONCLUSION

Itisindeednoteworthythatevenhonourableandexperiencedjudges,havingregard

to the majorityand dissenting judgments in the Commissioner,South African

RevenueServicesvBoschcasedifferintheirinterpretationofthejudgmenthanded

downbyLewisJAintheCommissioner,SouthAfricanRevenueServicesvNWK

Limitedcaseandthisillustrateshow vitallyimportantclarificationregardingthe

meaningthereofwas.

ShouldtheenquiryaspertheCommissioner,SouthAfricanRevenueServicesvNWK

Limitedcasehaveprevailed,itwouldhavebeenanenormousdeviationfrom the

establishedprinciplesformingpartofthedoctrine,whichhasbeenconsideredand

applied in a plethora ofdifferentcases.In otherwords,one can determine

conclusivelythatthecourtin theCommissioner,SouthAfricanRevenueServicesv

NWKLimitedcasedidnotexpandtheexistingdoctrine,butrathersoughttorevise

the traditionalunderstanding ofcommon law principles encompassed in the

doctrine.TherevisionofthedoctrineascontemplatedintheCommissioner,South

AfricanRevenueServicesvNWKLimitedcase,wouldhaverenderedthedoctrinean

anti-tax avoidance measure ratherthan a generaldoctrine againstsimulated

transactions.

avoidtaxwillbeseenasbeingsimulated.ThatwasnotLewisJA’sintention.
239Louwopcitnote228at3.
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DespitethosewhoshowedsupportforthejudgmentintheCommissioner,South

AfricanRevenueServicesvNWKLimitedclarity,theclaritybroughtaboutbythe

Commissioner,SouthAfricanRevenueServicesvBoschandRoshcon(Pty)Ltdv

AnchorAutoBodyBuildersCC&otherscase,thejudiciarycannowacceptthatthere

arenodeviationsfrom theestablishedprinciplesformingpartofthedoctrineand

indeedanenquiryastosimulationwillplaceemphasisonthemannerinwhichthe

partiestoatransactionintendtoimplementsuchtransaction.Inotherwords,the

uncertaintyandinconsistenciesbroughtaboutasaresultoftheCommissioner,

SouthAfricanRevenueServicesvNWKLimitedcasehaveindeedbeenrelegatedto

historyandthetraditionalapproachtosimulation,assetoutinthepreviouscases

stand.

CHAPTERSIX

CONCLUSION
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1. CONCLUDINGREMARKS

Asdiscussedabove,thedoctrinehasbeenappliedtosimulatedtransactions,in

general,foroveracenturyandhasbeenrepeatedlyconsideredandaffirmedby

SouthAfricancourts.ByhavingregardtothethreecrucialjudgmentsoftheSCA,

namelytheZandbergvVanZyl,theCommissionerofCustoms&ExcisevRandles,

Brothers&HudsonLtdandtheErf3183/1Ladysmith(Pty)LtdvCIRcase,itisclear

that,in determining whethera transaction issimulated ornot,the courtswill

considertheintentionofthepartiesand,dependingonthenatureofsuchintention,

possiblyfurtherinvestigatewhethersuchintentionhasbeengiveneffectto.Priorto

theSCA judgmentintheCommissioner,SouthAfricanRevenueServicesvNWK

Limited,thecourtsdidnotdeem itnecessarytohaveregardtothecommercial

substanceofthetransaction. Rather,ourcourtshavereiteratedthatwherethe

partiestoatransaction‘legitimatelyandhonestly’intendforsuchatransactiontobe

giveninaccordancewiththenatureandmeaningthereof,thenthecourtswillgive

effecttothetransactioninaccordancethereto.Onemayconcludethatemphasisis

tobeplacedontheintentionofthepartiesofatransactionandthusatestasto

suchparties’intentionisrequired.

Inlightoftheanalysisundertakenabove,itisapparentthatmanyauthors,including

Broomberg,heldtheview,asdoestheauthorofthisstudy,thattheSCAjudgmentin

theCommissionerofSouthAfricanServicesvNWKLimitedcaseoughttorevisethe

enquiryastowhetheratransactionissimulatedornot,byrequiringfocustobe

placedonthetransactionitselfratherthanhavingregardtotheintentionofthe

parties.

Shouldthisinterpretationandostensible‘new rule’havebeengiveneffect,the

requirements for simulation under the common law and the test for an

impermissible tax avoidance arrangement of the GAAR would have been

substantiallythesame.Importantly,takingintoconsiderationthatsuchascenario

wouldbeaddressingthesamemischief,andgiventhedifferentconsequencesthat

wouldapplyineachscenario,theCommissionerwouldpossiblyhavethediscretion

tochoosewhichroutetofollowandsuchabroaddiscretionwouldcircumventthe

limitationoftheCommissioner’spowersintermsoftheGAAR.

ThedecisioninCommissionerofSouthAfricanServicesvNWKLimitedarguably
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lostsightofthepointmadebypreviousjudgments,asmentionedthroughoutthis

discussion.
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