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INTRODUCTION

My investigation within this dissertation is intended to test the ambit of anti-discrimination
legislation. I have initiated this investigation by stating what the goals of anti-discrimination
legislation should ideally be. We need to know what its goals are in order to ascertain if it if
fact has been successful at fulfilling them. Within the context of anti-discrimination legislation,
I have tried to expand on why there seems to be so many innate problems, notwithstanding the

fact that there are advantages as well.

The role of the Constitution of The Republic of South Africa and The New Labour Relations
Act (LRA) of 1995, in terms of their persuasion over anti-discrimination legislation and anti-
discrimination measures should not be inflated. Together these Acts have played a significant
role in forcing the hand of the legislature as well as the people they govern. Human nature by
common cause is such that it does not take easily to remodelling or transformation, especially
when it comes to social change. Laws have the power to do exactly that. But the only
problem is that you cannot police morality, and therein lies the confines of anti-discrimination
legislation. It tries to police morality. But, in order for any form of social engineering to

become accepted, it has to have the force of law behind it if it is to gain any reverence at all.

Echoing the words of the Green Paper on Employment Equity, law in South Africa is faced
with the daunting and somewhat impossible responsibility of trying to empower the majority.

This Green Paper tries to compensate for past racial as well as gender favouritism. This is
exactly what our South African form of Affirmative action tries to do. It tells employers that
they have to adjust their current employment practices so as to empower persons or members
of groups previously disadvantaged. This aim has to be realized with the least possible
interference with other rights of individuals as contained in Chapter 2 of the Final Constitution
and the LRA. Even if it does interfere, most believe that it should be regarded as justifiable,

given our very unique history in terms of the challenges that the majority of South Africans
have had to face.
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In essence I have tried to exemplify why a right to equality might be limited, without really
making reference to the Constitution, yet bearing in mind, those very reasons for limiting the
right. What I mean to say is that the Constitution in terms of Section 36(1) says that the
falling should be taken into account when limiting a right as contained in Chapter 2 of the

Constitution:

(a) the nature of the right;

(b)  the importance of the purpose of the limitation;

© the nature and extent of the limitation;

(d) the relation between the limitation and its purpose; and

(e less restrictive means to achieve the purpose.

On that reasoning alone, the whole notion of the compulsory institution of affirmative action
policies may be justified. These policies, as we all know is merely a temporary measure and
will not have to stay in place indefinitely. According to Professor Rycroft, the whole purpose
of law in engaging itself within the arena of discrimination is so that it can somewhat change
attitudes gently. But it becomes more apparent from the words that follow, that the law alone
is simply not equipped to deal with this dilemma. In making this more intelligible, I have used

some academic descriptions of the characteristics of anti-discrimination legislation.

Moving on then, in Chapter Two, I have injected an examination of the qualifier “unfair
discrimination”, as contained in section 9(3); 9(4) and 9(5) of the Final Constitution. The
significance of these provisions relate to the fact that not all forms of discrimination is
proscribed, only the forms when such conduct is regarded as unfair. The importance of the
Labour Relations Act of 1995 extending its protection to job applicants, deserved some
attention as I saw it. What this in turn has meant is that the qualifier that is contained in the

Constitution will have ramifications for every stage of the job recruiting process.

My investigation then takes on a Constitutional exploration. I have tried to dissect the

Equality provision as contained in the Constitution , with the intention of stressing the

importance of promoting a culture of Equality of Opportunity within the recruitment process,
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and most importantly within the working environment once you are in fact employed. The
jurisprudence of both America and Canada have been very encouraging in the way that they
deal with the whole idea of equality. Canada, specifically, since many of our Constitutional
guarantees have tended to be replicas of, to certain degree. My analysis of the South African
jurisprudence in this regard centres on the concept of formal and substantive equality. I have
endeavoured to clarify aspects of equality within the practicals setups that we encounter every
day. At this point in my investigation I tended to provided a fairly comprehensive

interpretation of the Constitution and its contribution to the protection of the Right to

Equality.

Thereafter, I discuss the differences between Direct and Indirect discrimination. [ deemed it
imperative, because in most cases discrimination might not appear in patent sense, in fact one
has to very often sift through legislation with a fine toothed comb to finally see the impact
that such a law is having on the people that it governs . It is this type of discrimination that
disturbs one the most, since it is brought about in a very insidious and in most cases, guarded
manner. This brings me to the notion of the “disproportionate impact” of ceratin practices,
rules or regulations as the case might be. There are cases in which a specific test for example,
has a significantly different “impact” on certain members of a group than it does on others.

On a casual perusal it might not be clear at first, because these laws usually materialize in a

fairly neutral way. Regardless, the practical implications of that very practice , show clear

motives of unfairness. But then what can we do about it?

My objective in presenting this dissertation has been purely to offer my understanding of
interviewing techniques, testing, and the use of law in terms of recruitment within the Labour
Market. T am hoping that I clearly pinpointed how and why I think that the once of Face-to-
face interview seriously lacks credibility. I have instead advocated policies that I think are
more favourable in the light of the LRA and the Final Constitution. My policies centre around

social factors as well, besides insisting on a more transparent recruitment system.

It is my strong contention that transparency in the whole process of recruitment will eliminate

a lot of controversy when it comes to this arena. It would ensure that a proper system of
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checks and balances exist between an employer and a future employee. In that way the
balance of power would not be in the hands of the employer as it used to be. Once there is an

equal bargaining position, the need to resort to the legal process as a method of redress will be

severely diminished.

At the expense of sounding repetitive, my concerns centre around the following issues:

[1]  What is the purpose of legal intervention against discrimination;

(2] [s subjective prejudice susceptible of legal sanction?;

[3]  In an era of de-regulation - of freeing business people from legal restraints, how can
one justify the imposition of non-discrimination provisions?;

[4]  Is there anything wrong with a Chinese Restaurant only hiring Chinese waiters? Or a
Portuguese bakery only employing Portuguese bakers? Or a firm that markets men's
clothing to only hire men?;

[5] A discussion on what the legitimate defences to discrimination are if any;

(6] How can employers improve their IR strategies while simultaneously increasing
productivity and efficiency.

My aim is to try and present arguments in favour of using informal methods of controlling the

work environment. It seems to me, that the most favourably way of achieving a productive

environment between employer and employee is where employers in each circle of
employment work toward a system of socio-legal codes of practice and behaviour. I will
hopefully show that this might in fact be the only successful way in which the entire problem

of Discrimination within the working environment may be approached.



CHAPTER : 1

Anti - discrimination legislation

In declining order of importance, the goals of employment discrimination law should be:?

(1]

(2]

3]

[4]

(5]

[6]

171

(8]

9]
[10]

eliminating all bias and arbitrariness from the workplace, especially with respect to
employee selection, promotion, and allocation of benefits;

limiting employment decisions to accommodate criteria that are essential to job
qualification;

encouraging individuals to pursue their chosen occupational goals without the risk of
encountering employment criteria unrelated to job performance;

enabling employers to hire, promote, and reward the best available employees, by
focusing only on those selection criteria that are integral to job performance;
facilitating the development of more ergonomically and psycho socially
accommodative work settings;

enhancing occupational mobility, so that labour allocation maximizes social welfare, by
enabling every worker to conveniently obtain the employment which maximizes his
happiness and productivity;

optimizing the efficiency of selection procedures;,

minimizing the social costs of employment discrimination litigation;

facilitating optimal resolution of employment discrimination disputes; and

eliminating retaliatory treatment toward employees who complain about employment

discrimination.

DISCRIMINATION IN THE LABOUR MARKET

Economists define labour market discrimination as arising when employers make decisions

about employees for reasons that are not related to genuine work requirements.

% See generally Internet articles: http: / www . hackney . gov. . . . struction / equalopp . htmi and http: // www . soe . beit . be . . . . g/mine
2099/emp_resp.html
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Discrimination appears most obviously when an employer focuses on irrelevant personal
characteristics instead of work performance or merit. Thus, in many organizations, women or
Black people must still work unusually well to gain a promotion. The Constitution spells out a
range of criteria that employers may not generally use in making employment decisions - sex,
race, religion, and so on.” The only exceptions occur when an employer is explicitly aiming to

overcome disadvantage arising out of past discrimination.
THE IMPACT OF INEQUALITY

Massive inequalities in income and status affect social cohesion, undermine efficiency and
economic growth, and have a devastating impact on families and individuals. Clearly, South
Africa cannot sustain any inequalities related to race and gender at the level it currently
suffers. They have contributed to high levels of social unrest and crime, which in turn has
undermined growth and development. Extreme inequalities also affect the economy directly.
They are associated with inefficiencies in the labour market and consequently throughout the
economy. In addition, they have prevented the growth of the middle class, which has stunted
domestic demand and human resource development. Apartheid policies led to allocative and
technical inefficiency. They marginalised large sections of the labour force, preventing them

from engaging in directly productive and sustainable economic activities either as employees

or as self employed individuals.*

This is a plain waste of resources. Apartheid policies also artificially reduced the cost of the
labour of the majority, and increased the cost of employing a favored minority. As a result,
employers faced higher costs for skilled and supervisory workers, while having little incentive
to improve the productivity of unskilled labour. Consistent inequalities in incomes by race and
gender were associated with an unusually skew distribution of income. As a result, poverty
and inequality in South Africa prove worse than in most Third World countries at a similar

level of productivity. Measures for employment equity will contribute to alleviating

. The Constitution of the Republic of South Africa Act 20 of 1995,as seen in section 9. See also Internet site

: http:
/rwww. law . cornell . edu / topics / employment_dsicrimination . html. ’

‘. Hittp: //\w - mbendi . co. za / werksmns / wkemp - 01 . Htm # 3., see also article entitled: “ Employment Werks (Extracts) At
Internet site http: /www . Polity . Org. Z . ..reen _ papers/ equity . html.
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inequalities only as part of broader strategy of reconstruction and development. For one
thing, inequalities in race and gender do not arise solely or even primarily because of

discrimination in employment.

THE POTENTIAL AND PROBLEMS OF ANTI-DISCRIMINATION LEGISLATION

At this point of our evolution as a nation faced with enormous challenges of people
development, elimination of poverty, hunger an unemploymeht, it is important that this areas
of policy making be approached carefully. Unlike the rest of the world, South Africa is faced
with a unique challenge; one of majority empowerment. It is important that we realize that it
is not enough to simply say that the gates of opportunity are open to all equally. All our
citizens have to have the ability to actually walk through those gates. Pivotal to this whole
dilemma therefore, is our ability to establish equality as a fact and as a result. The proposals in
the Green Paper on Employment Equity are based on an understanding of the limitations of
affirmative action as applied elsewhere in the world and as was transplanted into SA.> It is
against this background that the debate has to be shifted to focus on a new vision of equity

beyond affirmative action, which is but a means to an end.

The Green Paper states that the proposals contained in it are intended to help compensate
disadvantages emanating from past racial policies and, as far as possible, ensure the
accommodation of differences between people in the workplace.® They are intended to find a
statutory base for affirmative action in employment. It states further that measures to achieve
employment equity will necessarily reflect an analysis of the nature and extent of
discrimination in the workplace and its relationship t past discrimination outside the labour
market. The key elements of employment equity envisaged in the Green Paper are the
eradication of unfair discrimination of any kind in the workplace and measures to encourage
employers to undertake organizational transformation to remove unjustified barriers to

employment for all South Africans. Such measures are intended to accelerate training and

* Http: //iwww . Polity . Org. Z . . . reen _papers/equity . Html. See also Employment and Occupational Equity Policy Proposals,
Government Gazette no. 1703, Part 2 of 2, vol 373. 1 July 1996. Notice Number 804.

6. Tbid.
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promotion for individuals from historically disadvantaged groups: Black people, women and

persons with disabilities.

The Green Paper sets out proposed measures designed to achieve employment equity. It also
proposes that disputes about employment equity be referred to the CCMA (A body established
in terms of the LRA") and then to Labour Court. It is proposed in the Green Paper that
employers be prohibited form using recruitment and selection methods and criterta which
discriminate unfairly and that advertising mechanisms that avoid neglecting historically

disadvantaged groups be developed.

Proposals in the Green Paper concerning selection criteria include the following:
* employers should review their criteria for hiring, training, transfers, retrenchments and
promotion to ensure that they do not discriminate;

employers should define criteria in terms of skills rather than formal educational
requirements;

where a company has historically employed few people from disadvantaged groups
seniority within the company may be a discriminatory criterion;

employers should avoid psychometric tests unless they can demonstrate that they

respect diversity;

language policies may unnecessarily limit access by historically disadvantaged groups;

redefining grades may be necessary;

standard selection criteria may be considered discriminatory as last in first out (LIFO)

practices may perpetuate past disadvantages.

The Green Paper proposes that the Department of Labour be responsible for achieving
compliance with the proposed legislation and that codes of good practice be developed. A
Directorate for Equal Opportunities will develop codes of good practice and a Labour
Inspectorate will undertake monitoring and enforcement activities. While acknowledging and

appreciating the intention behind the proposals of the Green Paper on Employment Equity,

7. Labour Relations Act 66 of 1995.
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and the mechanisms toward the implementation of such proposals, there are several important

considerations that have been omitted namely:

The lack of reference to quotas and time frames as minimum standards or guidelines
for the realization of employment equity (the same concerns have been raised by the
Foundation for African Business and Consumer Services [FABCOS], the National

African Federated Chamber of Commerce [NAFCOC] and Kennedy Murire, Director

Of Product Development Laboratories.

The submission of employment equity plans to the Minister of Labour by employers in
some categories is problematic. There seems to be a grey area when it comes to an
identification of what these categories would be, furthermore, the criteria for the
determination of these categories is also unknown. The provisions on the submission
of equity plan could be constructed to mean that the implementation of employment
equity, will to a certain extent, be at the discretion and at the pace determined by
individual employers. This could have the effect of leaving the realization of
employment equity to voluntary action and market forces ( See 4.8 and Box 3 of the
Green Paper’ ). According to a report that appeared in the Sowetan 19 August 1996,
the results of a survey conducted by Ernest and Young and Insight Customer
Satisfaction has 375 companies and employing between 500 and 3000 people reveal
that most local companies were reluctant to invest in staff training and contribute less
than 2% of there payroll to staff training and development. According to the report,

this has contributed to the slow pace in the transformation of Business in SA.

The provisions on incentives and sanctions to facilitate effective employment equity are

not very clear and specific (See 5.11 of the Green Paper)."

8
. See The Star- Business Report- 16 July 1996.

9

10

Government Gazette number 17303, 1 July 1996.

Gazette number 17303, 1 July 1996.
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4. The Human Rights Commission has not been mentioned with regard to the monitoring
of the implementation of the employment equity plans. This is particularly strange in

view of the provisions of the interim constitution and even the Final Constitution.

The non - referral to relevant international human rights instruments such as the Convention
on the Elimination of all forms of Discrimination against Women, the Discrimination
(Employment and Occupation) Convention and the International Convention on the
elimination of all Forms of Racial Discrimination. These treaties are relevant in addressing
discrimination. South Affica has ratified the Women's Convention, has signed but not ratified

the racism Convention and has not yet signed the Employment Convention. "’

The primary objective of a constitution is to limit the power of government and regulate the
institutions of govt. It is for the institutions of govt to attend to the ordering of the private
affairs of the people. Thus if private discrimination is to be prohibited, the parliament should
pass a law prohibiting this practice.’* Those in favour of horizontality argue that the reality in
modern society is that the exercise of private power poses as great a threat to the enforcement
of fundamental rights as does the exercise of public power. It is thus illogical to subject the

exercise of public power to constitutional scrutiny whilst ignoring, in the constitution, the

exercise of private power.

THE POSITION IN THE UNITED STATES OF AMERICA

Americans are faced with the dilemma: To what extent may Congress "appropriately” enforce
the Fourteenth and Fifteenth Amendments by "proscribing conduct which the court would
not construe to be 'state action' ""."> The Americans believe that Congress has at least some
latitude, in that certain types of private conduct which the court would not construe to be state
action. For instance, if there is a situation where private conduct prevents state officials from

giving equal protection or due process to others. Similarly, private conduct, which

"', See article: “Explanatory memorandum “- Compliance with Constitutional Principles at site : Http: //www . Constitution . . . afts /
tdrafts / 2equal . Htm.

‘> RWDSU v Dolphin Delivery 1986 (2) S.C.R. 573 CANADA.

13
. Emanuel Law Outlines on Constitutional Law, 1996 - 1997. 14th ed.
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intentionally interferes with rights guaranteed to an individual by federal constitutional
provisions other than the Fourteenth Amendment may be barred by Congress."* The grey area
in this regard seems to be to what extent may Congress prevent purely private

discrimination by one individual against another, where no state facilities, programmes or

rights are involved.

Initially it was decided by the in the civil rights cases that only state action could violate the
Fourteenth Amendment, Congress' enforcement power oniy permitted it to restrict state
action, and not private conduct.”” Under the logic of the Civil Rights Cases (though this was
not made explicit), Congress did not even have the power to prevent one private individual
from forcibly blocking another's exercise of the right to vote in state elections, the right to
attend public schools, or other exercises of state rights.'®  Such private conduct would
presumably be in violation of state law, but would not itself be a violation of the "equal
protection of the [state] laws;" only action by the state could be that. And Congress'
enforcement power was limited to enactment of statutes which were needed to prevent the

state from abdicating its equal protection obligations.

This exceedingly narrow view of congressional power under the Fourteenth Amendment, was
not re-examined until the 1960's. Then, in U.S. v. Guest"’, six members of the Court stated
that Congress could, under section S of the Fourteenth Amendment, reach a substantial
range of privately racially discriminatory conduct. But since three Judges did so in one
concurring opinion and the other three in another, Guest did not produce a single majority

articulation of the scope of Congress' right to reach private conduct.

The Guest case concerned a prosecution for criminal conspiracy under 18 U.S.C. s241. The

14 .
. Ibid on page 456.

See article entitled : “Congressional enforcement of Civil Rights” -1In: Emanuel Law Outlines, Constitutional Law . 1996-1997.,
or at site : http: //www . Emanuel . Com.

. Ibid

. 383 US. 745 (1966).
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defendants were private individuals. The first count of the indictment charge them with
conspiracy to interfere violently with the right of several blacks to use state-owned facilities;
the second count charged them with conspiring to interfere with blacks's rights to travel in

interstate commerce (into and out of the state of Georgia).

The opinion for the Court, written by Justice Stewart, avoided deciding s241 could
constitutionally be applied to racially discriminatory, but entirely private, interference with the
use of public facilities (the first count). It did so by pointing to the possibility that the
indictment might be claiming, although ambiguously, that state officials participated in the
interference. But in considering the second count, Justice Stewart concluded that purely
private interference with the federally-guaranteed right. of interstate travel was

constitutionally reachable by Congress, since the right was "fundamental to the concept of our

federal union."™®

Stewart's disposition of the interstate travel count remains significant today, since it establishes

that Congress may proscribe private conduct that satisfies two requirements:

[a] such conduct be racially motivated; and

[b] it be committed with the intent to deprive the victim of rights guaranteed by the

federal constitution.

Similarly, in South Africa parliament may use the above two rules to step in and create

legislation if the above criteria are met .

Six Justices, in two concurrences, were willing to go further. They thought that the first count
of the indictment (conspiring to interfere with another's use of state -owned facilities) was also
constitutional. One concurrence by Justice Clark, reasoned that " the specific language of s5
of the Fourteenth Amendment] empowers Congress to enact laws punishing all conspiracies -

with or without state action- that interference with Fourteenth Amendment rights." Justice

18
. Supra.
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Brennan on the other hand seemed to deal with the perplexity in a more logical fashion. He
believed that s5 gave Congress the power to make any law which it concluded was
"reasonably necessary" to protect a right created by and arising under the Fourteenth
Amendment. Consequently he would apply the same standard as applied by Chief Justice
Marshall in McCulloch v. Maryland, in interpreting "the necessary and proper” Clause.
Justice Brennan is of the opinion that Congress could reasonably have concluded that
prevention of private interference with the access to state-owned facilities was a reasonably
necessary means toward preventing governmental interference with that access. In fact, he
believed that Congress could punish all conspiracies that interfered with Fourteenth
Amendment rights, even if no state officers were involved. This I believe is how the South

African courts should or rather could effectively deal with the whole concept of anti-

. .. . . . 19
discrimination legislation.

Let us for argument sake, assume that the Clark and Brennan concurrences in Guest
collectively represent currently valid doctrines, it is still not clear how far the rationale of these
concurrences extend. The easiest cases are those in which Congress prohibited private
individuals from directly interfering with state officials attempts to furnish equal protection
of due process. Here, very few people will disagree that Congress has the right to take action.
Take for example an individual trying to prevent a local school board official from carrying
out desegregation orders, Congress would have the right to punish such an individual, *°

furthermore, federal courts have similar power to bar private interference with desegregation.

Now, suppose that the ability of A (a private citizen) to use facilities, or otherwise receive the
benefits of equal protection and due process, is blocked by the conduct of B (also a private
citizen), where B's conduct is directed at A, and not at any state official as in the preceding
paragraph. For instance, assume that B threatens to beat up A if A attends a recently-
desegregated school. Even though B has not directly prevented a state official from granting

equal protection or due process, he has frustrated A's ability to receive the fruits of those

9
. Emanuel Law Outlines - Constitutional Law 14th ed. Chapter 13 [page: 458].

20
. Brewer v. Hoxie School District No. 46, 238F . 2d 91 (8th Cir. 1956).
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rights. Accordingly, it seems quite apt that here, too, Congress is sanctioned by the

constitution, to punish (or establish liability for) such acts by B, under s5 of the Fourteenth
Amendment.

THE POTENTIAL AND PROBLEMS OF ANTI-DISCRIMINATION LEGISLATION

Anti discrimination legislation requires individuals to act in a manner different from how they
would have preferred to act on pain of some sort of sanction”. According to Lustgarten, the
law may not and cannot be used to extend to racial disadvantage because no one can be held
formally responsible. In order for a law to be truly effective, one needs an identifiable
defendant to whom blame may be imputed.” There are tight limits to what legal regulation

can reach; at least some formally articulated or reasonably clear policy is required.

In terms of the definition of discrimination, it i1s the "antithesis of individualized decision"
2 He contends further that people might be treated illy or might share some social
circumstances due to his or her involuntary membership of a group. This implies that to every
discrimination case the presence of a collective dimension is inevitable, this in turn is difficult
to fit within the traditional processes of the law. According to the English law, adjudication

has conventionally been proceeded by “individuation'.

The law demands that we should be very clear in our contentions. In the case of a
discriminatory practice, it is not enough to ague that the defendant is within the broad policy
canvass or spirit of the legislation. There would be a huge onus on the complainant in these

circumstances. Within the legal process, we find that there are various rules and procedures

that have to be followed eg:

*'. Lustgarten Supra 1986,

2 B: Hepple: “4 right to work?”, 1981 10 ILJ 65,82. and L. Lustgarten, ‘Racial Inequality and the Limits of Law’, 1986 49
MLR 68,84,

?. Ibid and see also generally, C. McCrudden, ‘Law enforcement by Regulatory Agency’: Employment Discrimination in Northern Ireland.
1982 45 MLR 617.
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(1] Technical rules of procedure specified by statute or rule of court;

[2]  Judicial notions of appropriate procedure.

Each formal investigation has to include terms of reference, which the House of Lords have
held to be based on specific evidence, and without such evidence the investigation was without
statutory authority. The law is only supposed to impose minimum standards, compliance is
satisfied by strict adherence to the letter, and it is perfectly legal to do nothing more. If we
place too much emphasis on defining minimal standards, and minimum compliance with these
standards, might hinder the development and the implementation of creative measures aimed
at solving the "ultimate" problems faced by victims of discriminatory conduct. Legal
regulation of rights in actual fact works against victims in that it tends to impose constraints

which gain there force from the fact that non compliance shall be dealt with via strict penalties.

According to Rycroft, the purpose of the law in trying to intervene in the field of
discrimination, is to "deflect, minimize or change attitudes and behavioral patterns".** A
stark reality as enunciated by Lord Wedderburn, however, is that subjective prejudices are not
easily capable of legal sanction in the real world.® Lusgarten adds support to this view and

asserts further that we must not build up " an exaggerated faith in the efficacy of the

law".*¢

Similarly, in America, civil rights laws have to a greater extent been a failure. Although formal
changes have taken place, substantive changes have been minimal. In the famous case of
Brown v Board of Education,”’ the initial threads of abolishing racial discrimination were
sewn. The case declared that discrimination had now become illegal, but what did it mean to
people who belonged to that group? To these people, with this came the expectation that

there will in addition be some significant change in their living conditions. In order to give

M. Rycroft, A. ‘Unfair Discrimination in Employment’, 1990, p372.

25

. Lord Wedderburmn The Worker and the Law 3 edn (1986) 447.

b Lustgarten, Supra.

“. 98 LAW . ED . US. 873.
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true content to the law of illegalizing racial discrimination, it would have to include significant
changes to living conditions as well [the past practices of segregated schools; lack of jobs; the
least desirable jobs; lack of political power]. Results are what is really crucial, instead, we have

a body of anti discrimination legislation that makes results largely irrelevant.

Brown's case simply set free various ideas and expectations, raising ambiguities that were to
be resolved at a later date. However separate its origins and historical practices may be, racism
in America has to be confronted today within the context of contemporary American capitalist
society. The problem is how to connect a unique history with a complex present. In Brown's
case the court concluded that "laws aimed at requiring cessation of white conduct deemed
harmful to blacks are hard to enforce because they seek to police morality".*® There is
nothing in the American constitution that authorizes the regulation of what government at any

particular time would deem appropriate ‘moral’ behavior in any event.

In English law has expanded the ambit of legal remedies in discrimination cases, and also
increased the number of protected classes.”® This had meant that the available resources
needed to process claims in a sensible and orderly fashion has diminished under demanding
administrative burdens. The backlog of unresolved cases increased from 49,000 to 73,000
during 1994 alone.™ There is no one civil rights movement anymore. Each of these groups
have transformed themselves into special interest groups and act less like the vanguard of a
universal moral movement. McAdams advocates many reasons for the vigorous enforcement
of anti-discrimination laws.>' He claims that cooperation between individuals can be improved
by social norms and practices that use group membership and affiliation. Part of his strategy is

that the individual self esteem of group members should be encouraged by effectively reducing

the relative status of rival groups.

28
. Bell, D :"dn allegorical Critique of the United States Civil Rights Model ", 1996.

¥ See generally C. McCrudden, ‘Law Enforcement by Regulatory Agency: Employment discrimination in Northern Ireland’
(1982) 45 MLR 617.

30 .
. Epstein RA: "The status-production sideshow: Why the antidiscrimination laws are still a mistake”, 1995.

. Ibid page 1090
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Professor Owen Fiss also believes that the ambit of antidiscrimination legislation seems to be

really confined :
“The limited nature of this legal strategy is not just a function of the circumstances of
politics but rather reflects a deep commitment to the values of economic efficiency and
individual fairness. The most troublesome question is whether the historical legacy of
the class, will or should, moderate that commitment so as to yield, through enactment
or construction, a more robust strategy for the law. The legacy supplies an ethical
basis for the desire to improve the relative economic position of blacks, and yet it also
explains why a law that does no more that prohibit discrimination on the basis of race

will leave that desire, enlarger part, unfulfilled “**

Similarly it can be seen that in South Africa, the dominant white group has in the past seized
upon such practices to create a solidarity that has worked against the interest of excluded
groups. He claims that the unfortunate out come can only be countered by effective anti-
discrimination laws that roots out these practices. As it stands this approach tends to have its
advantages in that if we had anti-discrimination legislation, people would still hold on to their
subjective beliefs, but The presence of such legislation might serve as a deterrent against

people actually acting out on these subjective prejudices.

Looking in on the broad society one has to decide how to address the problem of inequality in
the workplace or in general. We have a constitutional democracy which has at present huge
chasms between the ‘haves’ and the ‘have nots’. Therefore, you need to provide incentives by
govt which would encourage non discrimination without the practical burden of anti-
discrimination legislation. McAdams believes that anti-discrimination legislation tends to
prevent unfortunate social outcomes, and therefore emphasizes the importance of all civil
rights.>® Tt is his firm contention that people acting privately, uncoersed, bring about unsuitable
social outcomes which could very competently have been solved by the presence or creation
of "well-crafted" anti-discrimination legislation. He goes on to add that this may result in

covert practices giving rise to an impermissible pattern of racial discrimination.

. Fiss, 0. 4 theory of Fair Employment laws’, 1971

33 .
. McAdams in Epstein (Supra) page 1088
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McAdams, in the projection of his view, expounds a two stage analysis (he limits himself to
discrimination against blacks). By way of introduction he proceeds by borrowing from the
experiences of the game theory, which advocates that cooperation between individuals can be
improved by social norms and practices that use group membership and affiliation.>* Under
this strategy, the self esteem of an individual is encouraged, often by reducing the relative
status of members of rival groups.”> He illustrates this point and it's usefulness, by drawing on
the example of how the white dominant group has in the past seized an opportunity such as
the one at present, and have managed to create a solidarity which effectively have kept out the
excluded groups. This quandary he professes, can only be elucidated by an efficacious anti-
discrimination law that would counter such practices. "In his view the status-production
function of discrimination exerts so powerful an influence that it alone is sufficient to maintain
destructive racist practices ..."° His final analysis leads to the proposal that in deciding
whether or not to retain civil rights laws, one must by necessary implication, involve oneself in

an inquiry as to whether the benefits outweigh the costs.

Epstein finds shortcomings in this analysis. He says that McAdams correctly acknowledges
the fact that all groups would have access to status-production techniques. His problem lies in
the fact that he underestimates the effectiveness of these techniques as a counterweight to the
activities of any dominant political group. His position is clear: As long as all people
concerned have access to the same techniques, there is no reason why any faction cannot
attain nor maintain a cartel. It is contended that the foremost task that we have to indulge in,
is to try and depreciate the level of public force in the arena of human activities and/affairs.

This accordingly can effectively only be attained by repealing and not enforcing civil rights

laws.

It seems to be common cause that if people are bound by contract (ie via legislation in place),

then their own tenancies for self gain would be greatly curbed, since legal intervention could

34

. Ibid on page 1090.
. See McAdams, supra note 9, at pp 1021-23

. McAdams in Epstein supra, at p 1091,
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be used as a tool in the instance of a breach arising. By having contracts in place, we reduce
the costs involved in trying to deal with a person who is in breach. "And when contracts
cannot be formed because of high transaction costs, the imposition of reciprocal obligations by
legislation can provide similar forms of assurance".”’ People will not become insecure about
competing for resource etc, because they can rest assured that all parties would be subject to
constraints as imposed by the legal system. This strategy whereby all parties are subjected to

the very same constraints, seems to be the most favorable outcome for all concerned.*®

McAdams has problems dealing with the point that people would cooperate with each other
even though they do not have to face any sanctions for defection. Further, he argues that in
many instances, informal practices that people observe in daily activities generally rule out the
possibility that some private individual might in actual fact defect. By way of explanation he
concedes that as soon as people thoroughly understand the impact of their actions on others,
they are less likely to act in a self-indulgent manner, and less likely to deviate from cooperative
social solutions. This strategy however seems to be rife with difficulties since it seems to
justify antisocial behavior that might be directed at outsiders to the so called group. In the end
it boils down to the fact that one should not place too much emphasis on the significance of
non-constraining and non-pecuniary stimulants such as altruism and status, because without
the sticks of discipline and force, success would be attained only in theory and not in

. 39 . . . .
practice.” Harsh sanctions are an absolute must when it comes to effective strategies.

Against a backdrop of centuries of discrimination, anti-discrimination laws are perpetuating

discrimination, rather than eliminating it,* and may exacerbate inequality.*’ Irrespective of

the professed benign motive of any programme, it has to be inclusive rather than exclusive in

37
. Epstein at page 1092.

8 See generally Michelle O Sullivan, ‘Theory and practice of Judicial Equality in South Africa’. 1994.

39
. McAdams in Epstein, Supra, pl094.

40
. Fullwider (1980) pp 171-172.

41
. Albertyn and Kentridge J. (1994) P152.
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. . . . . . . . 42
its operation, otherwise it may amount to reverse discrimination.

This was clearly seen with particular reference to the case of affirmative action in the
American decision of Bakke v Regents of the University of California® where an affirmative
action programme was regarded as unconstitutional because it operated to exclude absolutely,
applicants from the majority group. So anti discrimination legislation may be said to only
advantage those who in actual fact, are in a disadvantaged position, together with the fact of

his/her race or gender which serve merely, as indications/presumptions of discrimination.

Catherine O’ Regan has some interesting assertions in terms of legislation that affects the
status of women. She acknowledges that women are clustered in low status jobs where there

earning power is commensurate with their status and therefore amounts to very small salaries.

2 Ibid.

43

438 U.S. 265 (1978).
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Her rationale of this situation is that employers have always discriminated against women,
furthermore, their has always been a sexual division of labour in relation to housework and
child care.** The fact that women in most instances have responsibilities both at home and at
work, has made it increasingly difficult for them to operate equally in the formal employment
sector. Within the formal employment sector is a system that is tailored around the “male”
worker. So, whilst changes are welcome, it must be acknowledged that the formal legal
recognition of equality will not automatically achieve equality in practice. Positive steps have

to be undertaken to ensure that formal legal equality promotes practical equality in women’s

. 45
lives.

The patterns of employment as identified by O’ Reagan, have come about as a result of a
wide range of complex social considerations. The most important of these considerations is
the fact that employers actually reserve certain types of jobs for males, by refusing to

appoint or promote women or even train them for it.** So there exists this conscious marking
between jobs for women and jobs for men. Women therefore become segregated from the
male workforce. This however is not the only reason for the subordination of women in the
workplace, because women also lack the skills or experience that is necessary for many jobs.
This is a direct consequence of them being so heavily burdened with household

responsibilities which prevent them from full participation at the workplace. So we can see
that nght from the beginning, that anti-discrimination legislation, which aims at influencing
employer behaviour, is just such a limited strategy when it comes to the promotion of equality
in the workplace. Furthermore, anti-discrimination legislation is also limiting in the sense that
it is directed at making sure that differential treatment is prevented. This implies that it

does not seek to remove disadvantages experienced by disadvantaged groups, which is what it

should be attaining as a matter of equity.

*. O’ Regan, “Equality at work and the limits of the law: Symmetry and individualism in
anti- discrimination legislation”, Acta Juridica.
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. O Sullivan, ‘Theory and Practice Of Judicial Equality In South Africa’, 1994.

% Kline, M. ‘Race, racism and Sfeminist legal theory’. 1989.
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KEY FEATURES OF ANTI-DISCRIMINATION LEGISLATION: SYMMETRICAL
TREATMENT AND INDIVIDUALISM"

Anti-discrimination legislation provides remedies for people who have been treated differently
or disadvantageously, where the discrimination occurs on a prohibited ground, for example,
sex, or color. Before we embark on an analysis of anti-discrimination legislation, we have to
acknowledge the comparative right to equality/equal treatment.”® This implies that the rights
of members of protected groups are to be determined by reference to the rights of others.

Ant-discrimination legislation is expressed in neutral terms. Prima facie, according to its
language and gammer, it claims to protect white people and men as much as it protects black

people and women.. This attempt at even handedness focusses concern on differential

treatment of individuals.*

Legislation therefore is weak, in terms of successfully changing patterns of social behavior.

The first principle of anti-discrimination legislation is that it is symmetrical and therefore
favors the imposition of symmetrical treatment on all people alike. This means that women
should be treated as men are treated and, conversely, men should be treated as women are
treated.® The second principle of anti-discrimination legislation is individualism: relief is
afforded to individuals or groups of individuals who can show that they were
disadvantageously treated. Each of these principles upon which anti-discrimination legislation

is conceptually based creates difficulties for the promotion of equality for women.”!

. O Regan, Supra. Page 66.
“. Ibid.

**. Ibid.

. Ibid on page 66.

O’ Regan, Supra.
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THE PROBLEM WITH SYMMETRICAL TREATMENT *

Anti-discrimination legislation requires protected groups to be treated in the same way that
others are treated. When we speak within the context of sex discrimination, we are saying
that women must be treated in the same way as men are. Prima facie this might seem like a
fairly equitable solution, however, should you attempt a practical application of this exercise
you will encounter two problems. Firstly, men and women are not the same, for example in
relation to childbearing, it is difficult if not impossible to determine what treatment will be
symmetrical.” Secondly, by the law placing so much emphasis on symmetrical treatment,
impact is given little if no attention at all in the grand scheme of affairs. This prevents a
consideration of the impact of a discriminatory provision, which in essence is the key social
problem that needs special attention. In both of the mentioned cases, the symmetrical nature

of anti-discrimination rights fails, because symmetry is inappropriate.

Anti- discrimination law requires a women to show that she has been treated less favorably
than a male in a similar situation.”® What most commonly occurs in the case of anti-
discrimination legislation, is that a disadvantaged women will not be able to find a similarly
situated male. The classic example would be pregnancy. The forerunner in terms of our law
of anti-discrimination, ie Britain and America have themselves struggled to make a
determination as to whether discrimination on the grounds of pregnancy constitutes sex
discrimination. In Turley v Allders,” the Employment Appeal Tribunal (EAT) held that the
dismissal of a women because she was pregnant did not constitute sex discrimination, as there
was no male comparator who was treated more favorably.*® A route out of the problem is to

argue that temporarily disabled men are an adequate comparator for pregnant women; but this

has been rejected by the American Courts.”’

2. O’Regan : "“Equality at Work and The Limits of The law”. Page 67.

. See also in the regard O’Sullivan 1994, Supra.

. Section 1(1)(a) of the British Sex Discrimination Act 1975.

. (1980) ICR 66.

%6 This approach was overtuned by the EAT in Hays v Malleable Working Mens Club (1985) ICR 703 (EAT).

7, O’Regan, Supra note 26.
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This problem of Anti-Discrimination legislation goes far deeper than pregnancy. The whole
arena of anti- discrimination , legislation is grounded in the Aristotelian concept of equality.”®
According to this theory likes should be treated alike, and those who are different should be
treated differently in proportion to their likeness or difference’”. This has in turn led to the
adoption of the ‘similarly situated’ test in the equality jurisprudence of the United States and
Canada.® This test basically advocates that people alleging inequality have to show that they
have been accorded worse treatment than another person in a similar situation.®® This test was

proved to be insufficient because it does not supply criteria by which to judge:

(a) when a person is similarly situated and with whom;
(b) when a person should be treated in the same way, or differently; and

(¢) what kind of different treatment is appropriate.®

Furthermore, this test has failed in its attempt in distinguishing between legitimate and
illegimate legal differentiation. A further problem with the ‘similarly situated test is the fact
that a victim would have to show that there is a male who has been more favorably treated.

Therefore, it is only a few women who are in the unique position of being similarly situated to

men, in terms of their position within the hierarchy who can benefit from anti-discrimination

legislation. And Catherine Mckinnon states:

“The more unequal a society gets, the fewer such women are permitted to exist. Therefore,

the more unequal society gets, the less likely the difference doctrine (for example, anti-

discrimination legislation) is to be able to do anything about it.”%

8 Aristotle Ethica Nichomacae Book V.3 at 1131a-1121b; as quoted in Peter Westen “The empty idea of equality”, -In:
Harvard Law Review, vol 95 at p543.

» Supra at note 58.

. Albertyn, C. And Kentridge, I, 1994, at page 153.

. See J. Tussman and J. Tenbroek “The Equal Protection of the Laws”, -In: California Law R

(1949); PW Hogg Constitutional Law of Canada, 3ed (1992) 52-14 to 52-15.

eview, vol37, p34l.
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. C McKinnon. In Feminism Unmodified: Discourses on Life and Law (1987) 37-38.
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Women in South Africa very rarely use the unfair labour practice definition in the Labour
Relations Act to challenge discrimination.®® It has also been a strong contention that gender
equality has not been at the top of the list even within Trade Unions.”> South Africa has been
characterized by a society which is grossly unequal. Just like how Black workers would rarely
be able to find similarly white workers upon whom to base a claim for discrimination, black
female workers would rarely be able to find similarly situated white female or Black male
workers upon whom to base a claim of discrimination.®® In some cases courts have tried to
assist women in that they have allowed them to prove discrimination by using a hypothetical
comparator.””  But even this may prove to be incredibly difficult since she will have to
persuade the court that the hypothetical male would have been more favorably treated than she
has been. It is only within the context of pregnancy that the courts have been willing to accept

that a hypothetical male would have been more favorably treated.®®

As a general principle we can say that anti-discrimination legislation requires symmetrical
treatment. Basically giving rise to the fact that the focus of the law is on treatment the rather
that the impact, which in turn raises a further difficulties. Firstly, “it is possible to use as the
basis for differentiation an apparently neutral criterion, which in fact impacts differently on
protected groups; and secondly, programmes which are aimed at treating protected groups

differently in order to overcome historic patterns of disadvantage will not be symmetrical

169
treatment.”®

Within the context of anti-discrimination legislation, symmetrical treatment of employees is

required by law. Prima facie, this might appear to be neutral, but in fact it might affect one

. O’Regan, Supra, page 69.

65
. For a report of a survey of trade union attitudes to gender equality, see C. O’ Regan & C Thompson :
“Collective Bargaining and the Promotion of Equality: The case of South Affica”. (1993).
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. SACAWU v. Sentrachem (1988) 9 ILJ 410 (IC).

. See also Reaney v Kanda Jean Products Ltd (1978) IRLR 427,

68
. Webb v. EMO Air Cargo (UK) Ltd (1993) ICR 175 (HL).

69
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group differently than it would the other. In America the wording of Title VII is narrow,
despite this fact, the Supreme Court of America has held that such a requirement constitutes a
breach of an employer’s obligations in terms of the law, unless the employer can show that it
was necessary to impose such a requirement.” Chief Justice Burger ruled that: “the Act
proscribes not only overt discrimination but also practices that are fair in form, but
discriminatory in operation. The touchstone is business necessity.””' In terms of sex
discrimination, plaintiff’s generally bear the onus in showing that the proportion of women
who can comply with the requirement or condition is smaller than the proportion of men, and
the evidentiary requirements become far too onerous. "> The effect of indirect discrimination
provisions, however, to focus anti-discrimination legislation not only on differential treatment
but also on the impact of employer conduct in certain cases. This appears to be a significant
step in the right direction in terms of the scope of anti-discrimination legislation. In Britain

however, obtaining compensation for discrimination requires proof of intent in indirect

discrimination cases.

I have already discussed that anti-discrimination legislation focuses on treatment, and not on
impact. A further difficulty in this regard is the fact that it prohibits different treatment. In
certain instances different treatment is exactly what the disadvantaged might need in order to
favor them and undermine systemic disadvantage. A focus on impact rather than treatment
may legitimate such programmes. American Courts have constantly encountered difficulty as
to whether affirmative action programmes voluntarily adopted by employers, constitute
unlawful discrimination in terms of Title VII (and the Constitution).”” Two cases have held
that they do not, provided that: the affirmative action plan is designed to address manifest

racial (or other) imbalances; it does not unnecessarily trammel the interests of other

employees; and that it is a temporary measure.”*

70 .
. Griggs v. Duke Power Co 401 US 424 (1971)-The case concerned a condition which had an adverse
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Anti-discrimination legislation is designed to prohibit blameworthy conduct. This means that
only legally blameworthy conduct as seen as seen as being worthy of payment of
compensation via the legal system. The blameworthiness of the conduct is tested in anti-
discrimination legislation in two ways.” Firstly, in some jurisdictions, the plaintiff must show
intention to discriminate and, secondly, respondents may be allowed to argue that their
conduct was justifiable. On perusal of Title VII we find that it does not expressly state that
an applicant must prove intention. Their Constitutional jurisprudence has influenced the US

Courts into the finding that direct discrimination involves an element of intention.”®

It is a well known fact that direct evidence of intention is hard to obtain, therefore the courts
have relaxed the burden on the plaintiff. A person claiming of employment discrimination is
required to show a prima facie case of discrimination,”” thereafter the onus shifts onto the
employer to show that the conduct did not constitute discrimination or that there is a
legitimate non discriminatory reason for the conduct.”® If the employer consequently shows
that there was a legitimate reason for the conduct, the complainant will then have to satisfy
the court that the reason given by the employer is merely a pretext.”” This the complainant

will have to do on a preponderance of probabilities. From all of the abowve, it is patently clear

that plaintiff bears the full burden of establishing intentional discrimination.*

The need by Courts in requiring the plaintiff to show intention to discriminate has been
severely criticized. Rhode argues that the determination of intent is ‘a highly indeterminate

and unnecessary divisive enterprise’.®" She goes on to ad that intention is extremely difficult
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for the plaintiff to prove, especially in cases where there appears to be ‘mixed motives’.

Sex discrimination legislation is aimed at prohibiting the disadvantage caused to women and
men by sexual stereotyping. The genuine occupational requirement defense may well be used
to persist in disadvantaging women because of stereotypes. Unless a court is willing to
consider the individual qualities of the women concerned and the possibility of restructuring
the workplace in ways that will permit women to participate more fully, the above defense
will undermine the purpose of anti-discrimination legislation.*” This is not likely to happen
where the only defense allowed is based on biological sexual characteristics as a necessary

employment qualification.®

The persistent problem with the justification grounds ans with the requirement of establishing
intent arises not from legislative drafting but from the formulation of anti-discriminatory
legislation as a form of statutory tort or delict. Even were legislation specifically to exclude
justification grounds, the courts would be unlikely to grant compensation against defendants
where they felt that the defendants had not acted in a legally blameworthy fashion. This
appears to be attributable to the nature of anti-discrimination legislation itself. It tends toward
the flavor embedded in delictual liability: to impose compensatory duties on people who have
wrongful caused harm. This approach assumes that discrimination is aberrant conduct in our

society; but the patterns of discrimination suggest that this is not so.%

Another problem area within the arena of anti-discrimination legislation is the fact that

employers tend to focus on the characteristics of a specific individual. In some instances,

discriminatory conduct is based on generalizations that certain qualities of a women make

them specifically unreliable.*> Cases of this nature deserve special attention because the

. O’Regan, Supra page 76.

. Harvard Note 84 (1971) Harvard Law Review 1109 at 1178-9.

. O’Regan, Supra.

% Phillips v. Martin Marietta Corporation 400 US 542 (1971) - An employer had refused toemploy a women who
had pre-school ~children. Marshall J (at 544), in a minority opinion, ruled that the employer could not argue that

the conduct was justifiable even if the employer proved statistically that such women were less reliable employees
than men.
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discrimination concerned arises out of generalized assumptions or stereotypes about women.

In the case of City of Los Angelese v Manhart*, Stevens J ruled that:

‘Even a true generalization about the class is an insufficient reason for disqualifying an

individual for whom the generalization does not apply.”®’

He continued later on in the judgment:

‘the basic policy of the statute requires that we focus on fairness to individuals rather than
fairness to classes. Practices which classify employees in terms of religion, race or sex tend to
preserve traditional assumptions about groups rather than thoughtful scrutiny of individuals.”**
In summation, this approach tries to stress the importance of not allowing an employer to base

its decision as to how to treat a women on generally imputed characteristics or on
stereotypes. Discriminatory conduct on the part of the employer may only be justified where
the characteristic concerned applies to the individual concerned. The approach of anti-
discrimination legislation is to disqualify race, sex, religion etc, as a relevant factor in decision-
making. An emphasis on the characteristics of the individual concerned is encouraged. Anti-
discrimination legislation is unlikely to be an effective tool to promote equality in employment
because it is founded on principles of symmetry and individualism. The concept of
“symmetry”, prima facie appears to be fair in that it requires women to be treated equally to
men, but it tends to disintegrate in cases where men and women cannot be treated the same
because of biological differences etc. On the other hand we find the concept of
“individualism”, which ignores the group basis of discrimination. “Like the old proverb of
‘not seeing the wood for the trees’, the focus on the individual loses the perspective of the

broad social pattern of disadvantage which proponents of social reform would want anti-

discrimination legislation to address”.*

8. 435 US 702 (1978).

¥ Tbid at 709.
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This brings us back to the position that the law is both too specific and too selective in 1s
choices of causes in the cycle of disadvantage to be capable, in itself, of delivering real
substantive equal rights.”” As we have already seen, the purposes of anti-discrimination
legislation in most cases have not been fulfilled in that they profess to achieve certain
advantages, yet at the same time display evidence of an even more severe form of inequality.

What then are our options in this regard? Do we state the purposes of anti-discrimination

legislation differently?

In the UK the classic liberal definition of the aims of anti-discrimination legislation was stated

as follows:

[1]  Alaw is an unequivocal declaration of public policy.

[2] A law gives support to those who do not wish to discrimination, but who feel
compelled to do so be social pressure.

(3] A law gives protection and redress to minority groups.

[4] A law thus provides for the peaceful and orderly adjustment of grievances and the

release of tensions.

[S] A law reduces prejudice by discouraging the behavior in which prejudice finds

. 91
expression.

In other words, anti-discrimination legislation was also supposed to lend support to those who
wanted to resist the pressures imposed on them by society to discriminate, in addition to the
fact that they were supposedly the educators of those who were prejudiced. A problem that
can be associated with this notion of anti-discrimination legislation taking on an educational
role is that it hinges on the supposition that there is a social consensus about the need to

promote equality of opportunity. But we have to realize that we are a nation faced with

90 .
. D Bell in B Hepple & E Szyszczak Discrimination: The Limits of Law (1992). At page 27.

. Report of The Race Relations Board for 1966-67 (London, HMSO, 1968) para 65, -In: D Bell, Supra. At page
27.
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enormous challenges. We are all part of a process of conflict between different values and
beliefs, each one struggling for their own dominance. The law is faced with the formidable

task of having to police conditions of disparate social integration.

Anti-discrimination legislation enumerates the groups or persons within their ambit of
protection. Enumeration is the essential device used to make the duty not to discriminate
concrete and to provide guidance for those who must comply. In some jurisdictions, they
have approached this problem by setting forth extensive catalogued of traits, which cannot be
the basis for discrimination. The Constitutional guarantee as afforded by section 9, promises
that no person shall be denied the right to equality before the law. But this would have to co-
existent with the practical necessity that most legislation classifies for one purpose or another,
with resulting disadvantage to various group or persons. What we have to do, is attempt a
reconciliation of the principle with reality by stating that, if a law neither burdens a
fundamental right nor targets a suspect class, we will uphold the legislative classification so
long as it bears a rational relation to some legitimate end. By requiring that the classification
bear a rational relationship to an independent and legitimate legislative end, we ensure that

classifications are not drawn for the purpose of disadvantaging the group burdened by the

law.*?

In the absence of institutional and cultural reform, however, anti-discrimination legislation
alone will do little to empower the majority.” Indeed, it may the catalyst that leads to
tokenism. Employers will then place individuals from historically disadvantaged groups in
positions that have no real influence or prospects of advancement. Moreover, the
environment may prove so full of obstacles, or even hostility, that individuals cannot perform
well. An exclusive focus on reforming decision-making makes individuals the principle source
of change in the workplace. Employers and fellow workers become, not part of the process,

but rather the objects of legal challenges. The government cannot easily intervene in these

situations, and may fall back on time-consuming and expensive court cases. Then, even if

. United States Railroad Retirement Bd. v. Fritz, 449 US. 166, 181 (1980).
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individuals win, they often find they cannot function in their new positions. It distills into the
formula that anti-discrimination measures , in order to protect individuals have to be combined

with measures that encourage institutional and cultural change by employing organizations.
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CHAPTER 2

Discrimination in Recruitment and Selection

Parliament , trade unions and employers are focussing attention on the new Basic conditions
of Employment Bill, important aspects of the Labour Relations Act (LRA)™ - which came into
force in 1995 - are at last beginning to have a profound influence on employment practices.

Based to a large extent on the new constitution and on international conventions, guidelines
and practices, the LRA (which can still be considered “new” as far as laws go) has introduced

changes which have been described as “more wide-ranging than most employers realise.

The Act provides important relief to job applicants who claim that they are the victims of
unfair discrimination. According to paragraph 2 of schedule 7 of the Act, an “employee”
includes an “applicant for employment”. The effect of this is that any job applicant, like an
employee, will have the right not to be subjected to any unfair labour practice including “unfair
discrimination” based on “any arbitrary ground: such as race, gender, sex, ethnic origin, sexual
orientation, age, religion, disability, political opinion, culture and marital status, provided that
any distinction, exclusion or preference based on the inherent requirements of a particular
position would not constitute unfair discrimination and accordingly an unfair labour practice.”
Not only does this section of the Act afford relief to first time job applicants, it also comes to

the aid of those feel they have been discriminated against when applying for promotion within
a company.

Up until this Act was promulgated (in 1995), the LRA did not include an applicant for a job as
an employee and therefore, if you were looking for a job, you did not have any rights in
respect of whether you felt you were being discriminated against. The media has tended to

ignore the section, but it does have universal impact because everybody is a job applicant at
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. The Labour Relations Act 66 of 1995.

% Matheson, B. “Recruitment policies and employer liability - a new order.”” People Dynamics. Volume 13,
No. 11, No/Dec 1995.
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some stage of their lives. It has been lost in the fine print. You can see infringements in every
classified advertisement section of the newspaper and it will certainly be the subject of
increased ligation. Employers will have to become very careful of their hiring practices to

ensure that they do not fall foul of the law.”®

The unfair discrimination clause in legislation will have ramifications for every stage of the
job-recruiting process. It will affect the wording of job advertisements, the completion of the
application form (here perhaps gender issues will be even more vital than racial ones) and of
course the conduct of the job interview itself. During which only questions which are pertinent
to the performance of the job, should be permitted. The crucial question will always be: Was
the job application process procedurally fair? For example, during the job interview, what
the Act makes very clear is that only questions which are pertinent to the performance in the
job and the objectives of that job are important. Even questions relevant to gender could be
considered unfair and discriminatory. If a women can show that she is competent to do the

job in terms of qualifications and experience, then why should that be a relevant question.

Stipulations in job advertisements that the applicant will be required to speak a specific
language etc, seems to be a potential area of dispute. If it is very clear that a job definitely
requires such a skill, then it is fine and there is no discrimination. The job function is always
the critical factor. The key question should be: “Is the requirement an essential function of
that job?” Similarly, with gender, the LRA and the constitution make a distinction between
positive and acceptable discrimination(affirmative action) and adverse effect or negative
discrimination. While affirmative action is allowed, an employer must always act procedurally

fair, and should always consider all applicants for the position and should not unreasonably

exclude others because of their race or gender.

What then will the remedy be where a person can show that he/she has been the victim of
discrimination in the job application process? Most experts agree that the remedy is more

likely to be the reinstatement of a fair procedure (for example by requiring an employer to

%, Von Witt, B. ‘Fired before you're hired’. Source unknown.
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grant the applicant another interview),”’ but in ceratin cases the tribunal, usually the CCMA,
might grant an award of damages against the employer and in favour of the job applicant.

Companies may only advertise according to what the competency requirements of the job are.
In certain cases, such as that of a chartered accountant or engineer, such requirements will of
necessity be that the person applying for the job have ceratin qualifications such as a diploma
or degree. Furthermore, gender and age should never be used as a requirement, so that all

applicants are treated the same way.

Companies have resorted to having a list of all the requirements of a job written in front of
them when they answer an advertisement response. So if the CCMA or the Department of
Labour were to complain that a company had been unfair in some way, they could produce
that written document to show that for that particular job, every applicant was asked the same
questions and subjected to the same criteria. Transparent systems that show why an applicant
was either rejected or accepted, are definite step in the right direction. New legislation in this
regard, has made recruitment agencies more efficient and had also caused them to pay more
attention to detail. The New Act potentially offers great benefit to employers , if only because
(it) forces thorough thought and preparation for recruitment and selection. Furthermore, it is

widely accepted that a primary cause of avoidable resignations in any organisation, is poor

selection.
DISCRIMINATION AND THE CONSTITUTION

In most countries it has generally been accepted that workplace discrimination constitutes an
unfair labour practice. In South Africa, the case of SACAWU v Sentrachem™ has managed to
clear any doubts that might have existed in this regard. In a society like ours, which is and
always has been characterised by sexual discrimination and even more prominent is the
institutionalisation of racial discrimination, there are surprisingly few discrimination cases that

make it to court. Employers are certainly practising discrimination, and workers care deeply

. Matheson, B.  ‘Recruitment policies and employer liability - a new order’. 1995.

8. Cited in: Discrimination and the Workplace' - In: . Employment Law, 1990 6:5 P102.
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about it; yet the number of industrial court decisions on the point can be counted with the

greatest amount of spontaneity.”

The reason for this appears to be quite simply that in most cases involving discrimination,

employers engage in negotiations with the affected employees. Problems with proof may also

explain the dearth of the cases.'”
SECTION 9 AND THE RIGHT TO EQUALITY

Most constitutions seek to protect and promote equality and liberty as their guiding
principles. '’

According to Professor Karthy Govender, the South African constitution, prior to the new
democratic dispensation was premised on inequality and a steadfast commitment to white
supremacy. Within our final constitution, we see that there is in fact a powerful dedication to
the practical considerations of the right to equality. This in turn displays a very conclusive
detachment of the past constitutional dispensation. All in all it seems as though we now have

a system, where the right to equality of treatment 1s to be regarded as being paramount.

The right to equality is a universally accepted fundamental right in terms of Constitutional
Principle II. It is also expresses as a central constitutional commitment in Constitutional

Principles I, III, and V. The right to equality and non-discrimination on certain prohibited

grounds are fundamental norms of international human rights law.'*

Article 26 of the Covenant on Civil and Political Rights has played an important role in

developing both international and national standards on equality and non-discrimination. Tt

reads as follows:

. “Discrimination in the Workplace”, in Employment Law, (1990), 6:5 ppl02-106.

190 Ihid.

101 . o . . o
. Van Wyk, M. ‘The constitutional contours of affirmative action as ‘Fair discrimination’

ver , In: The Human Rights and
Constitutional Law Joumal of South Africa., volume No 4, February 1997.

2 A masters article written by Professor Karthy Govender, entitled : ‘Equality’.
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" All persons are equal before the law and are entitled without any
discrimination of the equal protection of the law. In this respect, the law shall
prohibit any discrimination and guarantee to all persons equal and effective
protection against discrimination on any grounds such as race, colour, sex,
language, religion, political or other opinion, national or social origin,

property, birth or other status.”

THE CONTENT AND SCOPE OF THE RIGHT IN INTERNATIONAL AND
COMPARATIVE LAW

Formal and substantive equality

Formal equality is a principle of equal treatment which requires that those individuals who are
alike should be treated alike, according to their actual characteristics rather than stereotypical

103

assumptions made about them. " This principle derives from Aristotle's principles of justice.

It implies that not all differences in treatment by law are discriminatory.'**

A number of cases within the United States jurisprudence have adopted a test which enquires
whether individuals or groups are "similarly situated" for the purpose of deciding whether they
should receive equal treatment'” This principle has been criticised because it provides little
guidance on how to distinguish between a case of legitimate differentiation by the law and
unjustified discrimination. It also does not always lead to fair and equal outcomes. An
approach that puts the emphasis on the results of effects of a particular rule or practice as
opposed to its form, represents a substantive approach to the equality principle. Thus, a rule

which may appear neutral and non-discriminatory may have an unequal impact or outcome for

particular groups.'*

19 Seegenerally  Albertyn, C. and Kentridge, J, ‘Introducing the right to equality in the Interim Constitution’ 1994,
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“It was a wise man who said that there is no greater inequality than the equal treatment of unequals” as per
Frankfurter J in Dennis v United States. 339 US. 162 (1950) At 184.

'%. See generally Griggs v Duke Power, 401 US. 424 and Washington v Davis, 426 US. 229.

1%, Ibid.



38

An example would be a rule that required all applicants for the police force to be a certain
height and weight, would have the outcome of excluding the majority of the women
applicants. The concept of "indirect" discrimination has been recognised by the US Supreme
Court in the case of Griggs v Duke Power Company. 7 This case dealt with Title VII of the
Civil Rights Act of 1964, and related to employment criteria which operated to disqualify
Black applicants at a substantially higher rate than white applicants. The Court held that an
absence of discriminatory intent or motive did not prevent the criteria in question from

amounting to prohibited discrimination.

The formal equality standard also does not take into account that sometimes the achievement
of effective equality may require special or different treatment to certain groups because of
their different characteristics and circumstances. Thus for example, pregnant women may
require special laws and benefits to ensure their job security.'”” Likewise groups who have
suffered historical discrimination may require remedial positive measures to ensure that they
enjoy substantive equality. The formal approach to equality is exemplified by the case of
Gelduldig v Aiello," in which the U.S. Supreme Court held that pregnancy discrimination is
not the same as sex discrimination. In this case the plaintiff challenged a state law providing
disability benefits for every temporarily disabling condition other than those resulting from
pregnancy and the delivery of a child. The Supreme Court agreed that pregnant women would
be deprived of benefits under the law, but said that this was not a case of sex discrimination

because both of the comparable groups included women: pregnant women in one group, and

all men and non-pregnant women in the other.

Similarly in the Canadian case of Bliss v A-G, the Unemployment Insurance Act of 1971 was
held not to be discriminatory. This Act required pregnant women to have a longer period of

insurable employment than all other claimants in order to qualify for the prescribed benefits.
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. 401 US. 424
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Civil Rights Act 1964 (United States of America).

. Cf. O'Regan, C. “Equality at work and the limits of the law: Symmetry and Individualism in anti-discrimination
legislation’, 1994 and O’Sullivan, M. ‘Theory and practice of Judicial equality’. 1994,
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The court held that the legislation defined the qualifications for the benefits, and did not
involve a denial of equality of treatment in the administration and enforcement of the law
before the courts. Special measures to redress the effects of both historic and systemic causes
of disadvantage constitute substantive approaches to equality. Largely owing to a formal and
narrow construction of the equality principle in early Canadian cases, a number of changes

were introduced in the drafting of the equality clause in the Canadian Charter of Rights and

Freedoms.
Section 15 of the Canadian Charter reads as follows:

[1] "Every individual is equal before and under the law and has the right to the
equal protection and equal benefit of the law without discrimination and, in
particular, without discrimination based on race, national or ethnic origin,

colour, religion, sex, age or mental or physical disability.

(2] Subsection (1) does not preclude any law, programme or activity that has as its
object the amelioration of conditions of disadvantaged individuals or groups
including those that are disadvantaged because of race, national or ethnic

origin, colour, religion, sex, age or mental or physical disability."

The abstraction of "equal benefit of the law" was introduced to enable the courts to examine
whether legislation or programmes which confer economic or other forms of benefit (e.g.
unemployment or disability benefits) on certain categories of persons amounts to unfair
discrimination. The Canadian Supreme Court has held that in deciding whether a law
discriminates against any group of persons regard must be had to "the content of the law, to
its purpose, and its impact upon those to whom it applies, and also to those whom it excludes
from its application. This determination is to be made not only in the context of the law which

is subject to challenge but rather in the context of the place of the group in the entire social,

political and economic fabric of our society.

The constitutional protection of equality rights, is designed to protect those groups who suffer
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social, political and legal disadvantage in our society. The UN Human Rights Committee also
adopts a substantive approach to the principle of equality in elaborating the provisions of the
International Covenant on Civil and Political Rights (1966). It has thus held that the term
"discrimination” as used in the Covenant should be understood to imply "any distinction,
exclusion, restriction or preference which is based on any ground such as race, colour, sex,
language, religion, political or other opinion, national or social origin, property, birth or other
status, and which has the purpose or effect of nullifying or impairing the recognition,

enjoyment or exercise by all persons, on an equal footing, of all rights and freedoms".

It goes on to point out that the enjoyment of rights and freedoms on an equal footing, does
not mean identical treatment in every instance. Fxristotle once said equality is a matter of
treating like cases alike and unlike cases differently in proportion to their likeness or
differencie_. frl But this leaves us with even more of a dilemma, because we are not told of the
degree of match that can be regarded as necessary between two entities in order to be
considered like. Furthermore, in what ways must treatment be the same in order to be alike?

There is silence as to the attributes to be taken into account in establishing likeness or

2

unlikeness.'” This approach seems to centre on the idea of “sameness”. Formal equality

requires an even distribution of entitlements, whereas substantive equality, is geared towards
the goal of achieving equality, and accepts that this might require the allocation of

goods/benefits/entitlements may be differential in order to reach this goal.'"

The Principle of affirmative action tries to correct factual inequality and is also recognised in
the International Convention on the Elimination of All Forms of Racial Discrimination
(1966) [Article 1 (4)], and the International Convention on the Elimination of All Forms
of Discrimination against Women (1979) [Article 4]. The Human Rights Committee has
also interpreted the right of equality before the law and non-discrimination in article 26 of the

Covenant to apply to any benefit conferred by the law of a State party. Legislation in the

U1 Aristotle Quoted in Peter Westen ‘The empty idea of equality’ (1982) 95 Harvard Law Review at 543.
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. Janet Kentrdge, “Measure for measure: Weighing up the costs of a feminist standard of equality at work”, in Acta
Juridica, 1994, p84 at page 86.
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Netherlands relating to unemployment benefits was held to be in violation of article 26
because it required married women to prove that they were bread winners before they could
receive benefits, a condition not applied to married men. The Human Rights Committee
rejected the argument that the right to social security was an economic and social right and, as

such, did not fall within the scope of the Covenant on Civil and Political Rights. Prohibited

. .. . 114
grounds of discrimination.

As in section 8 of our Interim Constitution, the specified grounds of prohibited
discrimination in the international human rights instruments are not exclusive. Thus article 26
of the Covenant on Civil and Political Rights states that the law shall guarantee equal and
effective protection against discrimination "on any ground such as race, colour, sex, language,
religion, political or other opinion, national or social origin, property, birth or other status also
referred to in article 2(1) of the Covenant. These grounds are based on article 2 of the
Universal Declaration of Human Rights. The following grounds listed in the international
instruments do not appear in 5.8 (2) of the Interim Constitution: national origin, property,
birth or other status (although section 8 also includes additional categories of prohibited
discrimination, e.g. disability). The UN Human Rights Committee has observed the omission
of certain enumerated grounds of discrimination in a number of national constitutions and

laws, and has requested information from States parties as to the significance of such

omissions.
SOUTH AFRICAN LAW:

Under the apartheid reign, the entire South African legal and political order was based on
racial discrimination. Racial discrimination was entrenched by all laws in all spheres of life in
South Africa: be it political, civil, economic, social and cultural. Thus although the common
law of South Affrica is based on the principle of formal equality of all persons before the law,
this principle was effectively undermined by apartheid legislation. In addition, the common

law of contract (based on the principle of freedom of contract) allows individuals to refuse to
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enter into contracts with certain persons, even when such refusal is motivated by racial or
other forms of prejudice. In this way access to important social goods and services can be
denied to persons of certain races, to women and other groups who are the victims of social

prejudices and stereotypes.

The Interim Constitution'" represented an attempt at dissociation from this past. Section g1
of the interim constitution prohibits racial and other forms of discrimination. This prohibition
is binding on "all legislative and executive organs of state at all levels of government". '’
A further issue arising from section 8 is the relationship between the qualifier, "unfair"
discrimination and the general limitations clause, section 33.'® The courts will have to
distinguish within the framework of section 8 when discrimination is "fair" and hence
permissible, and when it is not. It may be argued that this allows for "greater contextual
sensitivity to the distinct values and interests at stake in the particular right at issues." The
qualifier, "unfair", thus relates to the scope of the right itself as opposed to the justification
for its limitation (a matter arising under s. 33)."” The courts are thus given a degree of

discretion in scrutinising the nature of the differing treatment in order to determine whether it

constitutes prohibited "unfair discrimination' within the context of section 8.

This maybe relevant, for example, when special benefits or protections are conferred on
pregnant employees. A court might hold that such preferential treatment does not constitute
"unfair" discrimination for the purposes of section 8. The determination of what constitutes
"unfair" discrimination should be informed by the significance of equality both as central value
of our constitution and as the basis for remedying disadvantage in our society.'” Finally, a

litigant who seeks to allege discrimination on a ground not enumerated under section 8 (2) ,

"5, The Constitution of the Republic of South Africa Act 200 of 1993

Y6 The Right to Equality as contained in the Interim Constitution.

nz7

. Section 7 (1) of the Constitution Act 200 of 1993.

18 Ibid

Y% Interim Constitution Act 200 of 1993,

129 See Constitutional Principle V.
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will bear a greater burden of proof. As she will not be assisted by the presumption in section 8

(4) , she will have to prove not only that she has suffered discrimination, but also that this

discrimination is "unfair".

It has been suggested that our courts should adopt the Canadian approach by restricting the
grounds of discrimination to those which are either listed or analogous to the listed grounds.

The determination of what constitutes an "analogous ground" is said to relate to human
characteristics which are either immutable (race, colour etc.) or very difficult to change (sex,
language, culture). Others are of the conviction that this approach is too inhibiting, and do not
give proper effect to the words in section 8 (2), "without generating from the generality of
this provision."The protection of section 8 (2) can be extended to cover distinctions which
are either named or analogous to those named provided that the discrimination in question is

unfair in that it creates or reinforces the subordination of a vulnerable group or class of

persons.

On this interpretation section 8 (2) is not applicable only to natural persons, and corporations
can also rely on section 8 (2) in the aforesaid circumstances. Section 33 (4) provides that
prima facie proof of discrimination on any of the grounds enumerated in section 8 (2) shall be
presumed to constitute unfair discrimination until the contrary is established. It should also be
noted that in Motala and Another v University of Natal,”*' the Supreme Court upheld the
admission criteria of the University which were based on affirmative action principles in terms

of section 8 (3)(a) of the Constitution. These admission criteria had been challenged as

discriminatory under section 8 (1) and (2).

Section 9 of our Final Constitution provides that we have the right to equality.'? This leads
us to the inference that we should be protected and also benefit equally from such a right. In

the preamble of the constitution, it is stated that one of the functions of the constitution is to-

1. 1995 (3) BCLR 374 (D).

22 Section 9 of the Final Constitution.
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"Lay the foundations for a democratic and open society in which government is
based on the will of the people and every citizen is equally

protected by the law".'*

The right to equality is both recognised and respected in most bills of rights internationally as
was stated earlier on, for example this position is supported by Article 7 of the Universal

Declaration of Human Rights which provides that:

"All are equal before the law and are entitled without discrimination to equal
protection of the law. All are entitled to equal protection against any
discrimination in violation of this declaration and against any incitement to such

discrimination.”

From the case of Andrews v Law Society of British Columbia,”** we can assume the nature of

the right in question as being the generally imputed meaning to equality clauses:

"the essential meaning of the constitutional requirement of equal protection and
equal benefit is that persons who are 'similarly situated be similarly treated' and

conversely, that persons who are 'differently situated be differently treated'
nl25

A liberal democratic society is one that not only recognises that tis members are sometimes the
victims of various types of cruelty, but also commits itself to doing something about relieving
the cruelty. Affirmative Action is but one solution chosen to do this work. The ultimate end
result of Affirmative Action, as most of us understand it, is to create a colour blind equal
opportunity society in which there is no discrimination based on irrelevant factors such as race

or gender."® T do not think that the goal can ever be achieved (discrimination can never be

2 Section 1 (a) of the Constitution.
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eliminated or reduced), but I do think that it ought to be pursued by distributing the
discrimination more fairly. Even thought the gaol can never be reached, the pursuit of it
appears to be its own reward for society and its members. That this redistribution will have to
be done at the expense of discriminating against members of other groups, particularly whit
males who have traditionally not been the target of discrimination, is a price I think we ought

to be willing to pay for two reasons.

Firstly, the discrimination against the white males is not pursued as an end in itself. Rather, it
is the unintended result of an action whose main intentions lay elsewhere. The real intention
of Affirmative action policies, is not reverse discrimination, but to include more members of
marginal groups in the economic and political processes. So-called reverse discrimination is
the foreseen, but unintended , result of these policies. I do realise however this argument
alone is not enough to make affirmative action acceptable. This unintentionality, however,
does not in itself constitute justification of affirmative action. It only says that affirmative
action does not mean to reverse the discrimination, but it has no choice in the matter; that is
simply has it has to work. The key question is why we ought to accept those unintentional

results when by eliminating affirmative action, we don’t have to deal with them at all.

Secondly, it appears to be in the best interests of a liberal democratic society as a whole that it
be given as much diverse input into its operations as possible. If we limit the effect that the
members of s society are able to have on the growth of that society, then we limit the gains
that society can provide for all its members. However, by including the voices of heretofore
unheard members, we open the door for more growth overall, which will not only ultimately
benefit everyone by providing a richer and more stimulating living environment, but also will
teach members that no one group is inherently more important than another. This kind of

recognition is just the sort of thing that out form of democracy encouraged in principle, but
neglects to do in a practice.

From the above we can see that affirmative action is not an exception to the equality clause,

but is rather a fundamental and necessary requisite for the effective realisation of the equality
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provision. In George v Liberty'”’) Landman P said that although affirmative action, or
positive discrimination, is and will be viewed to be discriminatory in its effect against the
advantaged, it is not unfair. Non-discrimination is a value and a constitutional right while
affirmative action is a means to an end and not an end in itself See p. S92E. He then

concludes as follows at p. 593C:

“In my opinion the concept of the unfair labour practice is one which must
keep in touch with contemporary values or priorities in society that should
reflect the realities of society. Fairness and Equity as well as other
considerations, dictate that affirmative action in South Africa is an imperative
which at this stage of our history must be allowed to outweigh eh injunction

not to discriminate on the basis of race and gender.”

In a similar vein Kentridge in the chapter on equality in the Constitutional Law of South
Africa, pp 14-25" said the following;
“Understanding section 8(3) as a guide to the interpretation of section 2
accords with the meaning I have attributed to the word ‘unfair’ in section 8(2).

On the interpretation section 8(3)(a) lays down the conditions on which
positive discrimination is not unfair under the Constitution. In many situations
affirmative action policies will benefit some individuals and groups and affect
others adversely. The wording of section 8(2) facilitates the argument that a
person thus adversely affected (let us call him the relatively privileged person)
experiences discrimination, but not unfair discrimination, provided that the
policy meets the requirements of section 8(3)(a)..... If the requirements of

section 8(3)(a) are met, then the discrimination and issue is found not to be

unfair because it is justified as a fair and rational means of achieving the object
of full equality.”
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In the case of Motala and Others v University of Natal'®, the respondent had adopted an
affirmative action programme in terms of which the selection criteria applied to African
students was different from those applied to Indian students. Only 40 Indian students would
be admitted."® The applicant, a young women who had obtained excellent high school grades
was denied admission to the medical faculty of the respondent and contended that the
aforesaid affirmative action policy was a discriminatory practice in conflict with the provisions
of sections 8(1) and 8(2) of the Constitution. The court however found the aforesaid policy
was in fact a measure designed to achieve the adequate protection and advancement of a
group of persons disadvantaged by unfair discrimination within the meaning of that expression
as used in section 8(3)(a) of the Interim Constitution [see p. 383B-C]. The Court furthermore
stated that it did not consider that a selection system which compensates for a discrepancy due

to certain disadvantages to a race group runs counter to the provisions of section 8(1) and
8(2) [p. 383D-E].

Although item 2(1)(a) of Schedule 7 of the 1995 Labour Relations Act refers to unfair
discrimination either directly or indirectly, against an employee based on inter alia race ,
gender, etc., as an alleged unfair labour practice, subsection (2)(1)(b) of the aforesaid
Schedule specifically states that for the purposes of item (1)(a) an employer is not prevented
from adopting or implementing employment policies and practices that are designed to achieve
the adequate protection and advancement of persons or groups or categories of persons
disadvantaged by unfair discrimination, in order to enable their full and equal enjoyment of all

rights and freedoms and see that any discrimination based on the inherent requirement of the

particular job will not or does not constitute unfair discrimination.

The above defence has received a substantial concern abroad. Certain general principles may

be distilled from a reading of certain cases in several international jurisdictions. These general

principles include the following:

1% 1995 (3) BCLR 374 (D).

30 See p . 378 H.
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Business necessity: where the essence of a business operation will be undermined if the
differentiation is not made; the need for authenticity: is also recognised by other jurisdictions
as playing as significant role; the need to preserve privacy and decency; the nature of the job:
may be such that it may call for persons of a specific sex for reasons of physiognomy or

: 131
dramatic performances.

In the matter of the President of The Republic of South Africa and Another v Hugo , Case No
CCP11/96 Justice Goldstone said the following with regard to section 8(3) of the Interim

Constitution on p36 thereof:

“In section 8(3) the Interim Constitution Contains an express recognition that the is a need for
measures to seek to alleviate the disadvantage which is the product of past discrimination. We
need , therefore, to develop a concept of unfair discrimination which recognises that although
a society which affords each human being equal treatment on the basis of equal worth and
freedom is our goal, we cannot achieve that goal by insisting upon identical treatment in all
circumstances before that goal is achieved. Each case, therefore, will require a careful and
thorough understanding of the impact of the discriminatory action upon the particular people
concerned to determine whether its overall impact is one which furthers the Constitutional

gaol of equality or not. A classification which is unfair in one context may not necessarily be

unfair in a different context.”

Most South African writers seem reluctant to address the issue of whether affirmative action
can ever amount to reverse discrimination (beyond a flat denial that affirmative action is
reverse discrimination). It may well be that there is a real fear that by admitting that not all
forms of affirmative action can be benign discrimination, commentator (especially if he or she
happens to be a supporter of affirmative action) may be tainted by this admission with being an

opponent who professes support while in reality wishing to protect white privileges. To admit

that affirmative action must have boundaries is not to oppose it."**

P! “Recruitment policies and employer liability - a nmew order”, In: People Dynamics, NOV/DEC 1995, pp71
- 72.

B2 Van Wyk, “The constitutional Contours of Affirmative Action as ‘Fair Discrimination’ *, 1997.
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In order to be able to evaluate the constitutional validity of affirmative action we have to
examine the purpose for having such a programme in place. We have to determine whether
its’ focus is retribution or compensation or whether it in fact is really being used as a vehicle
to achieve greater substantive equality or substantive equality of opportunity. It may be
argued that should an affirmative action programme be found out to promote reverse
discrimination based on a scheme of racial classification, it should not be allowed to pass the
constitutional test. Our Constitution strives for equality of opportunity rather than equality of

outcome in order to promote the ideals of freedom and egalitarianism.

There are three models or forms of affirmative action:

A strong, an intermediate and a weak form."* According to the “strong variant”, a person
qualifies for preferential treatment solely on the grounds that he she or she possesses an
immutable characteristic (eg. An employee is promoted because she is female, without
satisfying any of the job specifications). In the “intermediate or moderate variant”, of
affirmative action the person meets the minimum standards/qualification for the job and is
given preference over another candidate who is better qualiﬁéd, because of some immutable
characteristic which he/she possesses but the better qualified person does not (eg. the job
specifies matric a minimum qualification but preferably a bachelors degree, and a black
matriculant is promoted rather than the white male graduate candidate). In the “weak
variant” of affirmative action a black/female/handicapped etc employee is promoted in

preference to an able bodied white male only if both candidates are equally qualified for the
job.

It is obvious from the above that the weak and intermediate variants of affirmative action will
pass the test of constitutional scrutiny. It is therefore not necessary to focus on those two
models. It is however imperative that we concentrate on the model of “strong affirmative

action”. This type of action has the effect of absolutely excluding certain groups. It has often

B3, Ibid

4. Sloot (1986) : p217.
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been asked if the strong variant is nothing more than a restatement and application of
apartheid. Could the strong variant of affirmative action , if applied to include blacks (and
exclude whites) be constitutional? The answer would have to be in the negative.”” Even
though such a policy might give rise to a system of substantive equality generally speaking, it

would be exclusionary and denigrating in its operation and would be counter to the principle

of reconciliation as contained in the interim constitution.

What then do we do about this entire problem of affirmative action resulting in nothing more
than “reverse discrimination”(or rather unfair discrimination which is then regarded as being
unconstitutional) rather than it amounting to ‘positive discrimination’(regarded as fair
discrimination and is there a permissible intervention in terms of S9 of the Constitution). To
discriminate ©.....is to fail to treat fellow human beings as individuals’.®® From this we can
safely say that affirmative action based on group membership alone as the only dimension of
personality, (to the exclusion of the riches of each person’s individuality and individual
circumstances ) will amount to discrimination.”?’ This is so since our Constitution does not
prohibit discrimination totally, it does make provision for fair discrimination. This is further
reinforced by the presence of s9(2) which allows for positive discrimination. Prof Van Wyk
on this question asks further whether discrimination in favour of disadvantaged groups will

always be fair, irrespective of the means chosen to advance those objectives.'*®

In my previous submission I argued, along with the assistance of Prof Van Wyk that our
Constitution endeavours toward a conscious effort of creating substantive equality of
opportunity rather than of outcome. Substantive equality of opportunity seems to be our
starting point, we therefore need to determine what the limits of this theme are. The
guarantee of equality may be deviated from if it is done in order to advance persons or

categories of persons disadvantaged by unfair discrimination. It is a well known and

Y. Van Wyk, 1997, pl6.

S, Van Niekerk a “Equality Rights and the New Act” (1995) P77.
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. Van Wyk (1997) pls.
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established fact that not all South Africans were unfairly discriminated against, even in cases
where the majority of the members of particular groups were unfairly treated. It follows that
individuals who have not been “disadvantaged by unfair discrimination”are not covered by sub
- section 9(2) and therefore that affirmative action programmes that confer advantage on such

individuals will amount to an unconstitutional deviation from the equality principle.

Affirmative action schemes which would have the effect of absolutely excluding non -
beneficiaries from competing for social goods, would fall outside the scope of subsection 9(2).

For this reason some group based quota models of affirmative action may well be
unconstitutional.™ In terms of Section 9(2) therefore, any affirmative action scheme that
aims at assisting actual victims of discrimination of the past would be constitutional. All
section 9(2) provides is that certain groups or categories may betaken into account when
identifying those disadvantaged individuals, it does not it does not grant a license to allege
that race/gender are in themselves badges of disadvantage. They may however be used as a
presumptive indication of unfair discrimination for the purposes of easy identification. In other
words although race and gender may be useful in identifying victims of unfair discrimination,

they do not by themselves constitute conclusive proof of unfair discrimination.

It is submitted that indicators of socio - economic deprivation combined with the presence if
indirect indicia of deprivation are sufficient to qualify a person as being entitled to the
benefits of affirmative action.*® This means for example that a black indigent female would be
an appropriate candidate for affirmative action, not solely on the basis that she is black, but
because she in actual fact is in a disadvantaged position. Her race and gender will merely
create a “presumption” of unfair discrimination but it is her actual material circumstances that

will confirm this presumption and grant her access to the protection offered by the affirmative

action programme.

From this we can say that affirmative action is and can not be regarded as being reverse

B Van Wyk (1997) P19.

10 Thid
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discrimination. By equating affirmative action with discrimination, we involve ourselves in a
pointless exercise since the dominant purpose behind such a scheme would have to be
inclusion rather than exclusion which is the case in discrimination. Also, affirmative action
requires positive action to overcome systemic , institutionalised discrimination.  Anti
discrimination laws on the other hand are passive in the sense that they proscribe someone

from indulging in ceratin types of behaviour.

Bad laws based on bad classifications cannot be saved simply because they are equally applied

to whom it has application.'*!

Thus, laws which uniformly treated black people differently
form white people on the basis of race would be a isolation of the equality provision in the
absence of compelling reasons justifying the distinction. It is necessary that consideration also
be given to 'the content of the law, to it's purpose, and its impact upon those to whom it
applies, and also upon those whom it excludes from its application'.!* The purpose of the

equality provision is to restructure, foster and develop a society 'in which all are secure in the

knowledge that they are recognised at law as human beings equally deserving of concern,

. . 43
respect and consideration”.'®

In South Africa we are faced with a situation of a very conscious asymmetrical allocation of
resources. This was fulfilled during the subsistence of our past government. Therefore, we
need to use the equality provision as a swift and productive mechanism to ensure speedy

governmental action to equalise the imbalances of the past. This is provided via the safety

mechanism in Section 9(2).

Section 9 (1) guarantees the right to be treated equally by the law, to be afforded equal
protection of the law and to equally enjoy the benefits of the law. Section 9 (2) provides that
the right to equality includes the full and equal enjoyment of all rights and freedoms. In order
to achieve this, legislative measures designed to advance persons previously disadvantaged by

racial discrimination may be undertaken. Section 9 (3) prohibits unfair discrimination

¥l O’Sullivan, M. ‘The potential and limits of the law’. 1994.

", Van Wyk 1997 at pl3.

', Karthy Govender in notes on equality.
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directly or indirectly on any one or more grounds including race, gender, sex, pregnancy,
marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion,
conscience, belief, culture, language and birth. Section 9 (5) contains a presumption that
assists the person alleging discrimination. Unfair discrimination is presumed if the person
proves that he or she has been discriminated against directly or indirectly on any one of the

grounds mentioned in section 9 (3).

The right to equality as contained in the final constitution is different from section 8 of the

Interim Constitution in the following respects:

Section 9 makes it explicit that the right to equality means both substantive and
procedural equality and that affirmative action is an essential component in the

realisation of the right to substantive equality.

Section 9 of the Final Constitution makes the right to equality horizontally applicable.

THE RIGHT TO BE TREATED EQUALLY

The mere fact that an equality clause is contained in a constitution does not deter government
from making classifications. People may be classified and treated differently according to that
classification, for legitimate reasons. However, in making these classifications, government
will have to ensure that the criteria upon which such classifications are based are legitimate as
well. a classification would be regarded as being acceptable if there is a sufficient link between
the criteria used to effect the classification and the governmental objectives. So in essence, we

are dealing here with the purpose for which such a classification does in fact exist.

Seervai, after analysing the Indian cases, restates the proposition thus:
"Permissible classification must satisfy two conditions, namely, (1) it must be
founded on an intelligible differentia which distinguishes persons and things
that are grouped together from others left out of the group, and (11) the

differentia must have a rational relation to the object sought to be achieved by
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the statute in question".144

In the United States of America, the US supreme court have developed levels of scrutiny,

which are dependant upon the nature of the classification.'”

When the court examine
classifications brought by socio-economic legislation, they utilise the highly differential
'rational relationship test' . The courts will not interfere provided that the classification
seeks to serve a legitimate public purpose and provided that the classification seeks to serve a
legitimate public purpose and provided that the is a rational link between the classification and

the objective sought to be attained. The courts adopt a strict scrutiny analysis where a

'suspect classification' such as race is used where the classification prejudices a fundamental

right.

Government will not be able to escape liability by claiming that there is a governmental
interest concerned that justifies a specific classification. Courts will insist that government
support such a contention by showing that they are in fact pursuing a 'compelling or
overriding' end. The limitation has to be of such a great magnitude that it justifies the
limitation of a fundamental right. In the event that the government demonstrating such an end,
the classification will not be upheld by the courts unless the justices have independently
reached the conclusion that the classification is necessary to advance that compelling interest.
Absolute necessity might not be required, however, the justices will require the government
to show a close relationship between the classification and the promotion of a compelling or
overriding interest. If the justices are of the opinion that the classification need not be

employed to achieve such an end, the law will be held to violate the equal protection

46
guarantee.'

There is in addition, a third standard that is used in the case of classifications based on gender.

In terms of this standard, the government must show that the classification that it has used is

'substantially related to an important governmental objective. "’

Seervai Constitutional Law on India (4th) 454 (para9.33)
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. See Cachalia et al Fundamental Rights in the New Constitution (1994) 28.

196, Nowak, Rotunda and Young Constitutional Law (3rd) 530.
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. Craig v Boren 429 US. 190 at 197.
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It has been argued that our equality provision was premised on the Canadian model. Section

15 (1) of the Canadian Charter of Freedoms and Rights reads as follows:

"Every individual is equal before and under the law and has the right to the
equal protection and equal benefit of the law without discrimination and, in
particular, without discrimination based on race, national or ethnic origin,

colour, religion, sex, age or mental or physical disability".

It is important to note that when engaging in interpreting the equality clause of the South
African Constitution, we have to examine the wording of the right within the constitutional

context, and it is imperative that we take cognisance of our history.
Accordingly Section 9 of our Constitution expressly includes the following:

The right to equality before the law.

The right to be equally protected by the law.

The right to equally enjoy the benefits of the law.

The right to the full and equal enjoyment of all rights and freedom:s.

The right not to be unfairly discriminated against on grounds including those listed.

EQUALITY BEFORE THE LAW

This concept has on numerous occasions been referred to as formal equality. Basically, it
entails a practice of "all persons being treated in the same manner by the same law" **® Tn the
case of S v Ntuli '*°, was faced with the validity of sections of the Criminal Procedure Act

1977.%° The relevant sections in the Act distinguished between unrepresented appellants who
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- Davis 'Equality and Equal Protection’: Rights and Constitutionalism (1994) at 200.
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. Section 309 read with section 305 of the Criminal Procedure Act 1977,
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were in prison and other appellants. In terms of these sections, only an unrepresented
appellant had to secure a certificate from a judge, authenticating that there are reasonable
grounds for the review, prior to pursuing an appeal. This meant that all prisoners who had bee
represented or persons fined or received suspended sentences had lesser of an onus to

discharge. They were treated more favourably by the law.

The court held that these provisions infringed the right to have recourse by way of appeal or
review to a higher court (section 25{3} {h}) and the right to equality before the law ( section
8 {1} ) . Justice Didcott, felt this violation was in direct threat to the right o equality rather
than the prohibition against discrimination. Even if you had to interpret the right o equality on
a very understanding, you would still come to come to the conclusion that it encompassed a
guarantee that every person would be treated equally by our courts of law. This Act was in

direct contravention of this guarantee by imposing a greater burden upon unrepresented

prisoners in the event of an appeal being pursued.

From all of the above we can safely say that the right to equality may, in suitable

circumstances, rank separately from the right to be free from unfair discrimination.™"

THE RIGHT TO BE EQUALLY PROTECTED BY LAW AND THE RIGHT TO
EQUALLY ENJOY THE BENEFITS OF THE LAW

Laws that grant to persons, some sort of benefit, or laws that forbid or regulate activities have
to be equal in their application. Under this analysis, a court has to by necessary implication,

engage itself in evaluation of the substance and content of the law and determine whether the

legislative choices were correctly made. '

THE RIGHT TO THE FULL AND EQUAL ENJOYMENT OF ALL RIGHTS AND
FREEDOMS

11, Note, that I will deal with the concept of unfair discrimination in a later chapter.

2 Karthy Govender from Kentridge: Equality in Constitutional Law of South Africa (1995) at 14 - 14.
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The apparatus that secured the apartheid era had perpetuated a strategy that deliberately
favoured designated people while simultaneously discriminating against others. This in turn
has left our country in a.position where there will always be the haves and the have nots,
unless a positive obligation is imposed on government to make sure that everyone fully and
equally enjoys all rights and freedoms. This is exactly what section 9 in our final constitution
accomplishes. It is manifest, that any state that allows its laws and regulations to effect a

situation in which some people are more equipped to enjoy rights and freedoms than others,

. . . N 153
would be in serious breach of this section.

Our Constitution has incorporated Section 9 (2) which grants us the right to full and equal
enjoyment of all rights and freedoms. In order for these rights to be truly realised and utilised,
they have to be satisfactorily equipped. The state would be obliged to remedy any system

which has the effect of preventing people from fully and equally enjoying their rights. B4

South Affrica is placed in a very unique situation. We have to demonstrate a strong
commitment to substantive or real equality. Therefore it is clear that the drafts persons
intended that an affirmative action be brought into immediate action, in fact as an absolute
necessity to the realisation of true equality. This affirmative action scheme is and should never
be seen as a limitation or exception to the right of equality, in fact people that intend
challenging such a scheme, would bear the onus of proving that such a scheme is illegal."

Affirmative action legislation makes its way into our daily lives via the express consent of the
highest authority in our land viz the constitution. This implies that there is no question as to

whether preferential treatment of disadvantaged persons is permitted or not. '

Affirmative action programmes must:

" Tussman and Tenbroeck, ‘The equal Protection of the laws’ 37 California Law Review 341 (1949).
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. San Antonio Ind. School District v Rodriguez 411 US. (9173)
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%6, Smith : Affirmative Action under the new Constitution 1995 (2) SAJHR 84 AT 86.



[1]  promote the achievement of substantive equality.

[2]  be designed to protect and advance persons disadvantaged by unfair discrimination.

In other words, affirmative action programmes should be designed to achieve the above two

. . . . 157
aims and should in fact achieve those aims.

In addition they should also be capable of
achieving those aims in question. The beneficiaries of the programme must be persons or
categories of persons who have been disadvantaged by unfair discrimination in the past. In the

case of Motala v University of Natal™®

A gifted Indian student who had obtained five distinctions and a "B’ symbol in matric was
refused admission into the medical school. The medical school argued that they used an
affirmative action policy in order to circumvent the difficulty caused by poor standards of
education available to African students under the control of the Department of Education and
Training. Affican students with lower matriculation results, than students whose applications
were turned down, were accepted. It was argued that as the Indian community were also
disadvantaged by apartheid, discrimination between African students and Indian students
amounted to unfair discrimination.

The court held that the admission policy adopted by the medical school was a measure
designed to achieve the adequate protection and advancement of a group disadvantaged by
unfair discrimination. While there is no doubt whatsoever that the Indian group was decidedly
disadvantaged by the apartheid system, the evidence before me establishes clearly that the
degree of disadvantage to which the African pupils were subjected under the 'four tier ' system
of education was significantly than that suffered by their Indian counterparts. I do not
consider that a selection system which compensates for this discrepancy runs counter to the

provisions of section 8 (1) and 8 (2) of the Interim Constitution.'*
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. E Murenik, 'A bridge to Where: Introducing the Interim Bill of Rights' (1994) 10 SAJHR 31.
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THE PROHIBITION AGAINST UNFAIR DISCRIMINATION
Hogg argues that a law may be discriminatory in three different ways:

[a] a law may be explicitly discriminatory. a law which provides that only men are eligible
for admission into the armed forces is an example of such a law.

[b]  alaw may be discriminatory in effect. If a law prescribed a height requirement for
admission tot the police force and if the effect of such a requirement is to exclude
female applicants then the law is discriminatory in effect. Whether this result was in
tended or not is irrelevant.

[c] a law may be discriminatory in its application. a law may be constitutional, but applied
in a discriminatory fashion. Thus if the police recruitment procedures led to a

disproportionate number of women being rejected then the application of the law

would be unconstitutional.'*°

The idea behind including this prohibition in the constitution, was so as to ensure that all of
the above forms of discrimination would be covered. Thus any law which has an unfair
discriminatory impact may amount to prohibited discrimination even if the law is neutral on its
face.'”'In Beukes v Krugersdorp Transitional Local Council and Another'®) the council
levied a flat rate of charges in respect of services in townships such as KAGISO and
Munsieville whilst the residence of Krugersdorp paid a higher user-based levy for services.

They argued that they were being discriminated against on the base of race. The TLC argued
that the distinctions were nor based on colour but on practical considerations. The court held
that while the TLC, did not expressly levy higher on whites it did so indirectly. Because of
our history of racially exclusive areas, people resident in the town ships were almost all blacks
while people resident in Krugersdorp were almost all white. The differences in charges

therefore had an indirect racial impact. However, the court held that the discrimination was

1. Hog op citn 8 at52-33

' Karthy Govender on page 10.
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not unfair as it was a temporary interim measure that had to be implemented for practical

reasons such as inadequate metering facilities and the long standing boycott by residents of

townships.
THE CONSEQUENCES OF THE LIST

According to section 9 (3) of the Final Constitution, discrimination is prohibited on the
following grounds:
race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation,

age, disability, religion, conscience, belief, culture, language and birth.

After years of deliberation, Canadians, have limited the application of the equality provision to
reviewing classifications based on the grounds listed and those analogous to it. The position

in Canada was very conclusively stated n the case of Mirhadizadeh v Ontario'® .

'The significance of the supreme courts judgement in Andrews'®* is that the benefit of section
15 (1) is now limited to groups or classes who are enumerated in that section who can be
considered analogous to them. The mere fact legislation may treat one group of Canadians
differently from another is not sufficient to invoke the protection of the section. Indeed his

judgement recognises the obvious fact that governments and legislatures must make

distinctions and treat groups differently.

As Mclntyre J said at 13:

Tt is not every distinction or differentiation in treatment of law which transgress
the equality grantees of section 15 of the Charter. It is, of course obvious that
the legislature may - and to govern effectively - must treat different individuals
and groups in different ways. Indeed, such distinction are one of the main

preoccupations of the legislatures. The classifying of individuals and groups,
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the making of different provisions respecting such groups, the application of
different rules, regulations, requirements and qualification to different persons

is necessary for the governance of modern society.'

Cachalia argues that the listed grounds in section 8 (2) of the Interim Constitution refer to
immutable human characteristics which are difficult to change. It has been argued by Cachalia
that section 8 should not be interpreted to contemplate the review of any and every
classification, but only those that are enumerated or analogous.'” The clause "without
derogating from the generality of this provision"”, is not an invitation to test any form of
classification against the equality provision. The grounds listed are immutable human traits

and the unstated classifications ought to be limited to analogous classifications.

This was an issue that was dealt with in greater detail by the Namibian Courts in the case of

Mwellie v Ministry of Works, Transport and Communication and Another'®:

Section 30 (1) of the Namibian Public Service Act 2 of 1980 provides that any
legal proceedings against the state must be prosecuted before the expiry of
twelve months after the date upon which the claimant had knowledge of the
events upon which the claim is based. Plaintiff was employed by the
government and was subsequently dismissed. He claimed that he was unfairly
dismissed but failed to bring his cation within the twelve month period. He
argued that as this law did not apply to non-state employees, it violated the

Article 10 (the equality provision) in the Namibian Constitution which
provides:

[1]  All persons shall be equal before the law.

[2]  No persons may be discriminated against on the grounds of sex, race, colour, ethnic

origin, religion, creed or social or economic status.

'3, Cachalia et al op cit n at 27.
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It was argued that the equality provision should be limited to reviewing classifications on the
enumerated grounds or analogous grounds. The court declined to follow the Canadian

approach and held:

‘In terms of our Constitution it would mean that cases concerning equality
before the law are restricted to classifications which involve the subjects set out
in article 10 (2) of the constitution namely, sex, race, colour, ethnic origin,
religion, creed or social or economic status. Bearing in mind the values
expressed by the Namibian Constitution of recognising the inherent dignity of
all, and according to all equal and inalienable rights, such an interpretation
would run contrary to the spirit of the Constitution. To this must further be
added the degree of development of the various people of Namibia, our past
history of discrimination and the fact that we still sit with a legacy of pre-
independence legislation originating from that era. An interpretation such as
that contended for ...is therefore in my opinion too restricted and will not give

effect to the aims of the Constitution.” (1137 to 1138)

The Court, however, went on to hold that there was a reasonable basis to draw a distinction
between state and non-state employees in this regard. The court reached this conclusion

because of the size of the public service, the turnover of staff in the Public service, budgetary

constraints and the need to make detailed investigations timeously.

The Constitutional Court, in interpreting section 8 of the Interim Constitution, held in Brink v
Kitshoff'®" that section 8 (2) of the Interim Constitution contains a wide, but not exhaustive
list, of prohibited grounds of discrimination. Unfortunately, no indication was given of what
criteria would have to be satisfied before an additional ground would be added to the list. Tt
would appear that grounds analogous or similar to those listed would have to be included.

In Baloro and Others v University of Bophuthatswana ' | Friedman J had to determine

171996 (4) SA at 217.

181996 (4) SA 197 at 217.
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whether discrimination on the basis of citizenship was prohibited by section 8 (2) even though
it was not one of the grounds listed. The court held that citizenship was included by
implication and thus where the University discriminated against non-South Affican citizens, it

contravened section 8 (2) of the Interim Constitution.

The listed grounds in section 9 (3) are all personal characteristics of individuals which is not
capable of being easily changed. Gibson'®argues that immutability, within the Canadian
context, be considered as a test for determining analogous grounds to those specified and that
immutability be defined as 'not immediately changeable except with great difficulty or cost.’

This appears to be a suitable test for determining whether analogous grounds should be added
to the list.

It is submitted that the conclusion in Brink that the list is not a closed list is equally applicable
to section 9 (3) of the Final Constitution . While the wording of section 9 (3) is different to

that of section 8 (2) of the Interim Constitution, it is clear that the former does not intend the

list to be exhaustive.

The Constitutional Court judgment in Brink v Kitshoff'™ provides valuable insight into how
section 9 (3) of the Final Constitution is likely to be interpreted.

The court had to consider the constitutionality of section 44 of the Insurance Act 27 of 1943,
The effect of this section was that when a life insurance policy had been ceded by a husband to
his wife more than two years before estate became sequestrated, the wife would only be entitle
to a maximum of R30 000. The remainder would fall into the insolvent estate of the husband.
If the policy was ceded within two years of the husband's estate being sequestrated, then all
the proceeds of the policy would be deemed to be part of the husband's insolvent estate. The

Act made no reference to life insurance policies ceded in favour of the husband by the wife.

', The Law Of The Charter: Equality Rights (1980) 158.

170
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The issue before the court was whether this disparity violated the right to be treated equally
enshrined in section 8 of the Interim Constitution. The court held that section 8 (2) contained
a wide, but not exhaustive, list of prohibited grounds of discrimination. The disparity in
treatment meant that married women were disadvantaged and married men were not. The
court held that the constitution was unequivocal that discrimination on the basis of sex had to
be eradicated from out society. The court concluded that the discrimination was unfair
without conducting any analysis as to the reason for the difference. Section 8 was adopted
then in recognition that discrimination against people who are members of disf<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>