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Abstract

This thesis assesses the importance of competition policy and competition reforms in
enhancing regional and continental integration processes. While using the envisaged
Tripartite Free Trade Area (TFTA) as a case study, it assess competition reforms in the
individual countries as well as bilateral trade flows between the countries that would
become members of the TFTA. As strides are now being made towards continental
integration, the role that competition policy adoption and enforcement can play in
enhancing benefits from the integration remains largely unexplored. The thesis’s
objectives were threefold. Firstly, it aimed to demonstrate the need for competition reform
to be part of the discussions on regional integration at the level of the envisaged TFTA
by showcasing how existing bilateral trade flows between the countries were influenced
by competition reforms in the countries. Secondly, the study investigated whether the
existing competition regimes in the countries that would form the TFTA reflect a general
belief in competition policy. Thirdly, it aimed to assess whether changes in levels of
economic development over time within the African context, as reflected by members of

the envisaged TFTA, influenced decisions to tighten competition regimes.

An index, the Competition Reform Index (CRI), which quantitatively measures the
strength of competition regimes, was designed to assess the level of acceptance of the
competition reform agenda among the countries constituting the TFTA. Such acceptance
is inferred based on univariate methods, specifically how the levels of the mean CRI, the
standard deviation of the CRI and the maximum CRI score, have evolved over time. CRI
data for 23 countries over the period 1998 to 2018 is used for this purpose. The manner
in which competition reforms impact international trade was estimated using panel data
models, with a measure of the strength of competition regimes included among the
explanatory variables. More specifically, the gravity models of international trade were
estimated through random effects panel data models and Generalised Methods of
Moment (GMM) models, using bilateral country exports and imports for countries that

would be part of the envisaged TFTA. The estimation for the random effects and GMM

Vi



models was over the period 2001 to 2016 across 20 countries?! that would all be part of
the proposed TFTA. The extent to which adoption of competition reforms in the envisaged
TFTA could have been the result of changes in economic performance in these countries
was estimated using panel Granger causality methods, for 23 countries over the period
1998 to 20182. More specifically, the study estimated the extent to which changes in
Gross Domestic Product (GDP) levels in the proposed TFTA countries Granger cause

changes in the CRI.

The mean score of the CRI shows that although only 20% of the countries in the TFTA
have not yet embraced competition reforms, few countries have been subjected to high
guality competition regimes for a long period of time. The standard deviation of the CRI
reflects some attempts to improve competition reforms over time in the region, although
only 44% of the countries in the TFTA have high quality competition regimes. This
confirms earlier studies that showed that some competition laws were adopted among
the countries in the envisaged TFTA, but were designed to ensure that other public

interests are not compromised.

The study established that tightening competition reforms in the exporting country,
reflected in an increase of 1% in the competition reforms variable will, on average, result
in bilateral exports increasing by between 0.1% and 0.16%, holding other influencing
variables constant. However, if the importing countries increase their competition variable
by 1%, an average short-run decrease of 0.46% in bilateral exports would be expected,
holding other things constant. With respect to imports, the results show that bilateral
imports among countries in the proposed TFTA will increase by between 0.07% and
0.18% if the exporting countries increase their competition reforms by 1%, holding other
influencing variables constant. The findings from the Granger causality tests of panel data
do not produce statistically significant evidence that there is short-run causality from GDP
to CRI. However, in the long run, this relationship is statistically significant.

! Botswana, Burundi, Comoros, DRC, Djibouti, Egypt, Eswatini, Ethiopia, Kenya, Madagascar, Malawi, Mauritius,
Mozambique, Namibia, Rwanda, Seychelles, Tanzania, South Africa, Zambia and Zimbabwe

2 This gives N=23 and T=21, hence T was not considered significantly lower than N to cause significant estimation
distortions

Vi



There are three major implications of these findings. Firstly, there is still room for countries
to improve their competition regimes and enjoy more benefits from regional integration
within the envisaged TFTA. Second, competition reforms should be enhanced in a quest
to promote regional competitiveness and ultimately, global penetration rather than
bilateral trade within the TFTA. This is due to the fact that an increase in bilateral exports
in the TFTA is only apparent if other countries are lagging behind in competition reforms.
Thus, if all countries in the TFTA were to adopt competition reforms, this added advantage
would be neutralised. Third, the absence of short-run causality between GDP and
competition reforms implies that regulatory capture and vested interests, which are
characteristic of countries with low levels of development, are no longer a significant
obstacle in the TFTA. This is encouraging from a policy perspective, as efforts to promote
competition reforms at regional level can be continued across all countries with little fear

of country vulnerability to capture by business and other vested interests.

Key Words

Competition policy; competition reforms; Tripartite Free Trade Area; International Trade

viii



Publications

Published article

Dube, C. (2021). The Role of Competition Reforms in Unlocking International Trade:
Evidence from Africa’s Proposed Tripartite Free Trade Area. The Antitrust Bulletin, 66(2),
252-275

This article is based on Objective (ii) of this thesis.

Article accepted for publication

Dube, C., Holden, M., and Sibanda, M. (2021). Competition Reform Motivation in Africa:
Does Economic Development Play A Role? Interdisciplinary Journal of Economics and

Business Law (IJEBL) (forthcoming)

This article is based on Objective (iii) of this thesis



Table of Contents

1= Tox =T = o) o PR ii
ACKNOWIEAGEIMENTS ...ttt iii
Y 01 1 =T Vi
e U o] o= o] o 1SS (¢
LISt OF FIQUIES .ottt ettt ettt et ettt e e et e e e e e e e e e e e e e eeees Xiv
[ 0 7= o PP PPPPPPPPPP XV
IS o o1 £0] 0170 0 =S XVi
CHAPTER 1: INTRODUCTION . ..ttt 1
L0 I OOUCTION. ...t 1
1.2 Background tO the STUAY ........coooiiiiiiici et e e e e 2
1.3 ProbIlem STAIEMENT ........uuiiiiiiii bbb nnn e nnnnnnes 6
I @ ] ] [=Tox 1Y SR 7
1.5 RESEAICH QUESHIONS .....ceiiiiii e e e et e e e e e e e e e re e e e e e e 8
1.6 Rationale fOr the StUAY ........ii i e e e e e e 8
1.7 SIigNificance Of the STUAY ..........uuieiiiiiii bbb eenneee 11
1.8 Delimitations Of the STUAY ..........uuuiiiiiiiii bbb ennneee 11
1.9 LimitationS Of the STUTY ........uueiiiiiiiiiii e eennnee 12
1.10 Chapter summary and structure of the thesis .............ccccoiiiiiiiiiiiiiis 14
CHAPTER 2: DEFINING COMPETITION POLICY AND COMPETITION REFORMS.............. 16
2200 R 1 11 0T [T 1T 1SS 16
2.2 Drivers of cCoOmpetition refOrMS ........ooiiiiiiiiii 16
2.3 Key tenets of cOmMpPEtition POIICY ........oovvviiiiiiiiiiiii 18
2.3.1 ANtICOMPELITIVE AGIEEIMENTS ......uutuiiiiiiiiiiiiietietteaeebbeeeebebbbebb bbb eeeebbbbeeeeeeeeeeenenee 21
PR B Y o 1N KT e (o] 4o 1T o g T 26
2.3.3 ANtICOMPETItIVE MEIGEIS . .uituiii i e et e e e e e e e e e e e e et e e e e e e e e e e aesaaaaeeeaaaeeennes 28
2.3.4 Institutional framework for a strong competition regime.........ccccooeeevvieiiiiieieeeeeeeeeeins 31
A O =T o1 (=T g U o] g = Y APPSR 35
CHAPTER 3: OVERVIEW OF TRADE AND COMPETITION LAWS IN THE TFTA COUNTRIES
................................................................................................................................................ 37
G 700 I 1 11 0T [T £ [ PRSP 37
3.2 TFTA countries’ trade floW PatternS ...........oooviiiiiiiiiiieeee e 38
3.2.1 TFTA countries’ trade patterns with the world ..., 38
3.2.2 Trade among the proposed TFTA MEeMDErS............uuuiiiiiiiiiiiiiiiiiiiiiiiiieeeees 40



3.3 The evolution of competition laws iNn the TFTA ... ..o 43
3.3.1 The first countries to adopt competition reforms (before 1990)........cccceeveeevvrievinnnnnnn. 43

3.3.2 Countries adopting competition laws during the market liberalisation phase (1990-

3.3.3 Countries adopting competition laws during the new millennium period (2000-2010)52

3.3.4 Late adopters of competition 1aws: POSt-2010 .........ccooieieieiieieeeeeeeeeeeeeeeeeeeee e 57
3.3.5 Countries yet to adopt COMPELItioN [aWS ........cooeiiiieeieee e 59
3.3.6 Developments at the regional 1eVel ... 60

3.4 Implications from the evolution of competition regimes among the TFTA countries ........ 60
3.5 Chapter SUMMANY ......coooiiiiiiiiiiie et 61
CHAPTER 4: THEORETICAL LITERATURE REVIEW ......coutiiiiiiiiiiiiiiiieiee e 63
s 1 1 o o U Tod 1T o PP 63
4.2 Motivations for competition policy adoption deCISION...........uvururuereiriiiiiiiiiiiiiiiiiienineeienennns 64
4.2 Implications from trade theories about impact of competition reforms.............cccccvvvvennee 68
4.3.1 Founding international trade thEOrES ............vuieiii i e 68
4.3.1.1 Mercantilism theory of international trade ............cccoooeeiiiiiiiiiii e, 68
4.3.1.2 Theory of absolute advantage .............couvvviiiiiiiiiiiiiiiiiiiieeeeeeeeeee e 69
4.3.1.3 Comparative advantage theory...........ccccoeiii i 70

4.3.2 Contemporary theories of international trade...............cccoeieeiii i, 74

4.4 Theoretical framework and motivation for economic regulation...............ccccoooeeeeiiiiiiinnnnn. 79
4.5 The implications of the study’s theoretical framework ...............cccccvvviiiiiiiiiiiiiiiiii. 84
4.6 Chapter SUMIMAIY ...... it e e ettt e e e e e e et a e e e e e e e e ettt e e e e eaaeesasttaaaeeeaeeesseraannes 87
CHAPTER 5: EMPIRICAL LITERATURE REVIEW ......ccoiiiiiiiiiiiiieiiee e 89
o0 A o 0T [T o o PP 89
5.2 Acceptance of the competition reforms agenda in Africa ...........ccceeeviieeiiiiiiciiieni e, 89
5.2.1 The quantity dimension measure of aCCEPLANCE .........covvvveviviiiiiie e e e e e 89
5.2.2 The quality dimension of competition reforms acceptance ..............ccccvevuvevvevenennnnnns 92

5.3 Competition policy’s impact on international trade ..............ccccovvviviiiiiii e e 93
5.3.2 Impact of competition reforms on international trade: Indirect effect......................... 98

5.4 Causal effect of economic development on competition law adoption.............ccccceeeeeee.. 101
5.5 Gaps in the existing [Ierature ... 104
5.6 Chapter SUMMAIY ......coooiiiiiiiiiii e 105
CHAPTER 6: DATA AND RESEARCH METHODOLOGY ...ccoviiiiiiiiiiiieeciiiin et 107
LS00 I 1 £ (0T [T £ S 107

Xi



6.2 Objective 1: Assessing acceptance of the competition reform agenda in Africa........... 109

6.2.1 GeNEral QPPrOACK .....cooviiiiie i e e e e e e e e aaaaaann 109
6.2.2 Data, data sources and mMeaSUIrEMENT CIHEEIIA ......vvuierniereiree e et e e e e eraeerarenees 112
6.2.3 Assessment techniques and SOftWare ..............ovieiii i 119

6.3 Objective 2: Analysing how intra-TFTA international trade flows are influenced by

countries’ COMPELItION TEGIMES .......cooiiiiiiiiiie e 120
6.3.1 Variables and their relationShips ..............uuuiiiiiiiiiiiii e 122
6.3.2 Data and data SOUICES ......uuuiieeeeieeeiiiiiae e e e e ettt ea e e e e e e e e eeetaea s e e e eeeeeseatanaaaeeeeeeenenes 127
6.3.3 Model specification and estimation Methods ..................uuiiiiiiiiiiiiiie 129
6.3.4 Model diagnostiCS and SOMIWAIE ............uuuuiuieiiiiiiiiiiiiiiiiiiie b 135

6.4 Objective 3: Assessing the influence of economic development on adoption of competition

1] 1] 1 0 138
6.4.1 Theoretical formulation and rationale ..................eiiiiieiiiiiiiii e 138
6.4.2 Variables, model specification and data SOUICES............ceuviviiiiieeeriieiiiiiee e eeeeeeieees 138
6.4.3 Estimation methods and model diagnOSEICS.........eeiiiieiiiiiiiieee e 140

6.5 Ethical CONSIAEratiONS..........ccviiiiiiiiiii e 141

(SISO =T o) (=] g=T U T gL T oSS 142

CHAPTER 7: FINDINGS, ANALYSIS AND DISCUSSION .....ccciiiiiiiiiiiiiiiieee e esiiriiineaeee e 143

4% T e T [T o o PP 143

7.2 Acceptance of the competition reform agenda in AfriCa..........cooviiieiii i, 144
7.2.1 Country and overall regional assessment of competition reforms acceptance........ 144
7.2.2 Impact of other geographic and regional dimensions in influencing acceptance..... 152

7.3 Competition reforms’ impact on international trade ...............cccoovviiiiiii e, 156

7.3.1 Static panel data model estimation for exports and results...............ccceeeeeeeeeenn. 157
7.3.2 Dynamic panel data model estimation for exports and resultS ...............ccccvvvnenn. 160
7.3.3 Imports model: Static panel data model estimation and results .......................... 165
7.3.4 Dynamic imports panel data model estimation and results ............cc.oeevvvvvevennnnnn. 168

7.4 Influence of economic development on competition reforms adoption .......................... 171
7.4.1 Unit root and coiNtegration tESTS ... ...... e e e e e e e e eeeeees 172
7.4.2 Estimation of the Model and reSUItS...........cooooiiiiiiiii e 175

7.5 Findings’ implications for existing theories and evidence............cccccceeviiieiiiieiiiceiee e, 178
7.5.1 Acceptance of competition reforms in the TETA ... 178
7.5.2 Impact of competition reforms on international trade ............ccooooeevvviiiiiiiiii e, 180
7.5.3 Influence of economic development on adoption of competition reforms................ 182

Xii



AL I O = o (=] g =T U0 T oSS 183

CHAPTER 8: CONCLUSIONS, SUMMARY AND RECOMMENDATIONS.........coccciieeiiiiien. 186
8. L INITOTUCTION. ... 186

o TS T U0 ] = LY USSP 186
8.2.1 Acceptance of the competition reforms agenda in Africa............cccoovvviiiiiiiieeniniinns 186
8.2.2 Competition reform’s impact on international trade................cccccvmiiiiiiiiiiiiiiiiiiiien, 187
8.2.3 Influence of economic development on competition reform adoption...................... 188

8.3 CONCIUSION.....ciiiiiiiieee e 188
8.4 Contribution to the existing body of knowledge..............oovviiiiiiiiiiie 190
8.5 RECOMMENALIONS. ......ciiiiiiiiiiiiie e 192
8.6 Suggestions for further reSEarcCh...........cccccvvvviiiii 193
=] (=] €= o > S 195
Appendix 1: Competition Authority QUESHIONNAINE ..........ccevviiiiiiiiiiiiiiiiiiieeeeeeeeeeeeeee e 214
Appendix [1: EthiCal CIEAraNCe ...........covviiiiiiiiiiiiiiiee e 216
Appendix [lI: Turnitin Report SUMMArY PAgE ......cooooeiiiiiiiiiiii e e e aaaees 217

Xiii



List of figures

Figure 1: Exports and imports share in total trade between the TFTA and rest of world, 2001-

P20 R TP PP P PP PPPPPPPPPPPPP 39
Figure 2: Value of exports and imports between countries in the TFTA and rest of world, 2001-
207119 (USSP 000)....eeeeeuetreeeeauieeee e ettt e e e et e e e e et e e e sk ee e e e e e bbbt e e e e s b e e e e e e R e e e e e e e nb e e e e e e nbr e e e e anrreaeaaas 40
Figure 3: Intra-TFTA imports and exports, 2001-2017 (US$ thousands) ..........ccceeeeeeeeriiiiinnnnn. 41
Figure 4: Intra-TFTA trade compared with TFTA members’ trade with non-TFTA members
(percentage), 2001-2019......coouiiiii i e e e e e e ar e 42
Figure 5: Measures of the substance of a CoOmpetition regime............coevvvvvvieiiiiiiiiiiiiiiiiieeeeee, 110
Figure 6: Enforcing authorities’ attributes in a competition regime...........cccccvvieeen e, 111
Figure 7: Disaggregation of a competition regime into its various COmponents ....................... 112
Figure 8: Decomposition of the CRI and itS WeightS ............coovvviiiiiiiiiiiiiiiiieeee 118

Figure 9: Evolution of countries with competition laws in the proposed TFTA (percentage) ....145
Figure 10: Annual trend of the average CRI for the countries in the TFTA and the gap, 1998-

20 L8 e aa e 146
Figure 11: Classification of TFTA countries based on quality of competition regimes.............. 150
Figure 12: Strength of enforcing competition institutions in the TFTA, 1998-2018.................... 151
Figure 13: Strength of the substance of the competition regimes in the TFTA, 1998-2018...... 152
Figure 14: Comparison of the strength of competition regimes by REC ...........cccccovvvvvviiiiinnnn. 154
Figure 15: Strength of competition regimes based on countries with competition laws only ....156
Figure 16: Means for competition reforms and GDP across the TFTA countries ..................... 172

Xiv



List of tables

Table 1:
Table 2:
Table 3:
Table 4:
Table 5:
Table 6:
Table 7:
Table 8:
Table 9:

Table 10:
Table 11:
Table 12:
Table 13:
Table 14:
Table 15:
Table 16:
Table 17:
Table 18:
Table 19:

Membership of the proposed TFTA arranged by REC ..o 3
Decomposition of the CRI based on attributes for the substance of the law................. 115
Decomposition of the attributes of competition authorities and their scores................. 117
Data and datA SOUICES........cueiiuiririirierierieeeee ettt sttt st sttt et et e e s sessesbesaeanen 129
Descriptive statistics for the CRI across the TFTA countries (1998-2018).................... 147
Random Effects Model Regression results for @XPOrtS..........cceveveveneneneeneeeeneneneenes 159
Wooldridge Test for serial autocorrelation reSults .........cccoeevevieceviceecese e 160
Summary of the two-step system GMM estimation results for exports..........ccceeueueene. 162
Long-run and short-run coefficients for the estimated model ..........cccccoovvveeverceeinnenenns 165
Random Effects Model Regression results for imports ........cccoccevvveecevecceececeecieseeen, 167
Wooldridge Test for serial autocorrelation in the panel data model used.................... 168
Summary of the two-step system GMM estimation results for imports..........cccceee.e.. 169
Long- and short-run coefficients for the estimated model...........ccccoeeeeveecieeerenenen. 171
Panel unit root tests for the variables............cooivireeec e 173
Johansen Fisher Panel Cointegration Test: CRI and GDP........c.ccocvvevevevninenencnnne 174
Residual Serial LM Correlation Tests for the VECM.........ccccevivinineneneeceeeesesee 175
Estimation results from the VECM for competition reforms and GDP.......................... 176
Wald Test for GDP restrictions in the VECM model .........ccocoevevieeeviniecenecee e 177
Pairwise Granger Causality Test results for GDP and CRI........cccccoveevevveveeceeveviecenen, 177

XV



List of Acronyms

ADF
AFCFTA
ATLI

AU
CCPC
CLI

CNC
COMESA
CRI
CUTS
DFID
DRC
EAC
ECOWAS
ESCWA
GDP
GMM
GNI
GNP
IDRC
IMF
MENA
OECD
PPF
REC
RICA
SACU
SADC
TCCPA

Augmented Dickey Fuller

African Continental Free Trade Area

Antitrust Law Index

African Union

Competition and Consumer Protection Commission
Competition Law Index

National Competition Commission

Common Market for Eastern and Southern Africa
Competition Reform Index

Consumer Unity and Trust Society

Department for International Development
Democratic Republic of the Congo

East African Community

Economic Community of West African States
Economic and Social Commission for Western Asia
Gross Domestic Product

Generalised Methods of Moment

Gross National Income

Gross National Product

International Development Research Centre
International Monetary Fund

Middle East and North Africa

Organisation for Economic Co-operation and Development

Production Possibilities Frontier

Regional Economic Cooperation

Rwanda Inspectorate, Competition and Consumer Protection Authority

Southern African Customs Union

Southern African Development Community

Trade Competition and Consumers Protection Authority



TFTA
UNCTAD
VAR
VECM
WTO
ZCC

Tripartite Free Trade Area

United Nations Conference on Trade and Development
Vector Auto Regressive

Vector Error Correction Model

World Trade Organisation

Zambia Competition Commission

XVii



CHAPTER 1: INTRODUCTION

1.1 Introduction

This chapter serves as the introduction to the thesis. This study is timely, as it was
undertaken during a period in which debate on continental integration in Africa has gained
considerable momentum. Strides are now being made to move beyond regional economic
cooperation (REC) agreements to regional trade cooperation and a broader initiative
targeting the whole continent (Kigwiru, 2020; Albagoury and Anber, 2018; Scholvin,
2018). ltis, therefore critical to investigate the factors that will strengthen continental and
regional integration in order that the participating countries can enjoy more international
trade benefits. It is against this background that this thesis assesses the importance of
competition reforms in enhancing regional and continental integration processes. In
general, competition among firms creates several advantages, which are necessary to
enhance economic growth. For example, competition is a critical tool in enhancing
efficiency in resource allocation, creating firm dynamics that promote innovation,
productivity and overall competitiveness (IMF, 2019), which determine international trade.
Furthermore, since competition limits rent extraction opportunities among firms and helps
to stabilise prices, it is generally welfare enhancing (IMF, 2019). However, competition
does not come naturally and needs to be nurtured (Aydin and Buthe, 2016). One way of
inculcating competition in the market is regulating firms’ behaviour as well as creating
favourable conditions for entry into markets. This is usually achieved by embracing

competition policy.

Competition policy is generally intended to ensure fair competition among business
enterprises so as to promote both consumers and producers’ welfare (IMF, 2019; World
Bank and OECD, 1999). Although competition can arise naturally, at times the process is
thwarted when businesses resist competition as it erodes rent. This compels
governments to introduce laws and policies to guide competition. However, businesses
often resist such efforts (CUTS, 2006). This could explain why countries are at different
stages in adopting competition reforms, depending on the extent to which resistance

among some stakeholders has been thwarted.



The different stages in the competition reforms journey imply that any benefits accruing
from intra-regional and intra-continental trade that would emanate from competition policy
implementation would accrue differently among countries. Deeper understanding of how
enforcement of competition reforms has facilitated improved trade flows could motivate
countries that are lagging behind to move to higher levels of competition policy reform.
Bringing all the countries in a region or continent to the same level would facilitate regional

and continental integration, as the parties would be speaking from comparable positions.

This chapter comprises nine sections. Section 1.2 discusses the background to the study,
focusing on the Tripartite Free Trade Area (TFTA) and the African Continental Free Trade
Area (AfCFTA) processes, which the study aims to influence. Section 1.3 presents the
problem statement, while the fourth section sets out the study’s objectives. The research
guestions are outlined in section 1.5, and the rationale for the study and its significance
in sections 1.6 and 1.7, respectively. Section 1.8 covers the scope of the study and

section 1.9 concludes with its limitations.

1.2 Background to the study

The proposed TFTA is a very broad REC that will come into being through a merger of
three African RECs, namely the East African Community (EAC) with six members, the
Common Market for Eastern and Southern Africa (COMESA) made up of 21 members
and the Southern African Development Community (SADC), which has 16 members
(Table 1). Negotiations on the TFTA among the three regional groupings have been
ongoing since 2008, when the first conference was held in Kampala, Uganda (Mold and
Mukwaya, 2016; Albagoury and Anber, 2018). In June 2015, 26 members of the three
trading blocs met in Egypt and agreed to step up momentum to bring the TFTA into force.
The TFTA Agreement is only enforceable if it is signed and ratified by 14 member states.
The June 2015 meeting was held when the number of countries to form part of the TFTA
was 26; however, it has since grown to 29 following South Sudan’s admittance into the
EAC in April 2016 and the joining of Tunisia and Somalia into COMESA in January 2020
(COMESA, 2020). COMESA supplies the bulk of membership in the TFTA (Table 1),



although there are a lot of overlapping membership, especially between COMESA and
SADC. For example, eight Member States of COMESA are also members of SADC?,
while two Member States of the EAC (Rwanda and Burundi) are also members of
COMESA. However, if the envisaged TFTA were to take off, the overlapping membership

issues would also cease to matter.

Table 1: Membership of the proposed TFTA arranged by REC

REC Member states Number of countries
COMESA Comoros; Djibouti; 21

Democratic Republic of
Congo; Kenya; Rwanda;
Egypt; Ethiopia; Eswatini;
Burundi; Libya;
Madagascar; Somalia;
Malawi; Tunisia; Mauritius;
Seychelles; Sudan;
Zambia; Zimbabwe;
Uganda; Eritrea

SADC Angola; Democratic 16
Republic of the Congo;
Seychelles; Botswana,
Namibia; Comoros;
Eswatini; Lesotho; Malawi;
Madagascar; Mauritius;
Tanzania; Mozambique;
South Africa; Zambia;
Zimbabwe

EAC Burundi; South Sudan; 6
Kenya; Rwanda; Tanzania;
Uganda

Source: Author’s compilation using the respective RECs’ membership websites

By June 2018, the Declaration setting up the TFTA had been signed by 24 of the 27
countries, with Libya, South Sudan and Eritrea remaining (Tralac, 2018). By April 2020,

3 DRC, Eswatini, Seychelles, Madagascar, Malawi, Mauritius, Zambia and Zimbabwe



22 countries had signed the TFTA Agreement, while only eight* of the required 14 had

ratified it®.

The TFTA’s overall objectives include®:

e The promotion of regional economic and social development;

e Promoting intra-regional trade by creating one market with free movement of
goods and services;

e Enhancing integration processes at the regional and continental level; and

e Building a strong TFTA that will benefit the whole region and its people.

These objectives would be met by eliminating tariff and non-tariff trade barriers and the
adoption of measures to facilitate trade. As specified in the TFTA Agreement, cooperation
among the partners will be based on equality as well as fair competition (COMESA, EAC
and SADC, 2015). It was also agreed that there is a need to negotiate protocols on trade
related issues, including competition policy (COMESA, EAC and SADC, 2015). This
implies that the member states’ level of competition and its regulation in their markets

have been identified as critical.

Although the TFTA is not yet in force, some empirical studies demonstrate the potential
benefits that would accrue to member states from its implementation. Focusing on the
manner in which industrial production and consumption affect trade flows, Mold and
Mukwaya (2016) conclude that intra-regional trade would rise by around US$8.5 billion,
a 29.2% increase. The study found that the benefits would be more pronounced in some
segments of the manufacturing sector such as processed food, and light and heavy
manufacturing. Walters, Bohlmann and Clance (2016) examined the impact of the TFTA
focusing on South Africa, which is most of the member states’ main trading partner. They
found that South Africa’s GDP and welfare will be boosted by the TFTA which would see

4 Egypt, Kenya, South Africa, Rwanda, Uganda, Burundi, Botswana and Namibia.

5 News item from Bilaterals.org of 23 April 2020 entitled ‘SADC takes over Tripartite economic group leadership’
at website https://www.bilaterals.org/?sadc-takes-over-tripartite accessed 14 June 2020.

6 Article 4 of the TFTA Agreement.
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its trade shift from non-TFTA members towards TFTA countries. Makochekanwa (2014)
investigated the likely impact of the TFTA on the 26 participating members and
established that nearly US$2 billion worth of new trade would arise, with the DRC and
Angola being the main beneficiaries. The study also concluded that while about US$454
million worth of trade will be diverted, the net trade benefit would be positive at about
US$1.5 billion. These studies demonstrate the TFTA’s potential to deliver trade benefits
to the participating countries. It is, therefore important to identify possible complementary
measures that could further enhance the potential benefits of regional integration, for

which undertaking competition reforms could be one such measure.

Like other regional economic communities, the rationale for the formation of the TFTA is
to boost trade among member states, especially at the intra-regional level so as to
facilitate the development of the region (COMESA, EAC and SADC, 2015). Facilitating
trade would enhance the flow of goods and enable infrastructure development (Walters,
Bohlmann and Clance, 2016; Albagoury and Anber, 2018; Scholvin, 2018). It is also
envisaged that the TFTA will facilitate the establishment of the African Continental Free
Trade Area (AfCFTA) (Abrego et al, 2019; Mold and Mukwaya, 2016). Given that
discussions on continental integration are now centred on the AfCFTA, it is critical to
identify the factors that enhance trade between the countries, with a view to taking

corrective action for member states to realise full value from the process.

Although the TFTA is expected to facilitate its development, discussions at AfCFTA level
are progressing well, with the potential to yield results earlier than the TFTA. After several
years of negotiations, which date back to as early as 1980, in May 2019, the AfCFTA
entered into force (Kigwiru, 2020). The decision taken at the Heads of State Assembly
meeting of the African Union (AU) in Ethiopia in January 2012 to fast track the
establishment of the AfCFTA created the necessary momentum to produce the AfCFTA
Agreement in 2018 (AU, 2018) following a Heads of State meeting of the AU in Kigali,
Rwanda. By 6 May, 2020, 30 countries had ratified the Agreement and all 55 AU
members, except Eritrea, had signed it (Tralac, 2020). The aims of the AfCFTA include
the establishment of a single goods and services market, which would deepen the



continent’s economic integration and would serve as a foundation for a Continental
Customs Union’ (AU, 2018). Member states would be expected to progressively reduce
tariff and non-tariff barriers while liberalising trade in services®. More importantly, the
AfCFTA Agreement specifies that members should remain conscious of the need to,

among other things, come up with rules to govern competition policy®.

Thus, in general, both the TFTA and the AfCFTA processes are very much alive to the
important role that competition policy would play in regional and continental integration.
However, the countries which would form the TFTA and the continental body are not at
the same level with respect to adopting and implementing competition reforms; hence
priorities and attitudes towards coming up with the rules on competition policy ar regional
and continental levels are expected to be different. This was one of the motivations for

conducting this study.

1.3 Problem statement

Africa is making strides on the regional integration front, and the envisaged AfCFTA will
be a significant milestone when implemented. At both the AfCFTA and the TFTA, member
states would need to agree on competition policy protocols, as it is envisaged that such
policy will play an influential role in international trade. However, countries are not at the
same level with respect to adoption of competition reforms; while some countries such as
Zambia and South Africa are now highly experienced in enforcing their competition
regimes, others such as Lesotho and Uganda are still reluctant to undertake any
meaningful competition reforms (Lipimile, 2018). Given that competition enforcement is a
critical determinant of the nature of the competition prevailing in the national markets, the
lack of competition reforms in some countries would imply that some countries have
economies with low levels of competition compared to others (Aydin and Blithe, 2016).
The former would lag behind in enjoying the benefits of competition, which matters in

unlocking international trade advantages. While development partners, including the

" The objectives are set out in Article 3 of the AfCFTA Agreement.
8 Article 4 of the AfCFTA Agreement.
® The preamble to the AfCFTA Agreement.



Department for Trade and Development (DFID); the World Bank, and the International
Development Research Centre (IDRC), among others (Preston, 2005; Joekes and Evans,
2008; Khemani, 2007) have invested resources to support competition reforms, including
in the countries to constitute the TFTA, the fact that some scepticism and reluctance
persists is of concern. This suggests that further evidence is required of the benefits of
competition reforms to countries that embrace them. Countries like Ghana, Uganda and
Nigeria that received funding from their development partners to formulate competition
laws in the early 2000s (CUTS, 2010; 2007) had not gone beyond the drafting stage of
those Competition Bills by 2018. It is thus likely that the protocols on competition policy
at continental level could fail to reach the minimum ratification threshold level required for
passage, reflecting these differences in opinions. This underlines the importance of
evidence to showcase that competition reforms are beneficial to international trade,
especially bilateral trade between countries in a regional grouping. In sum, differences in
the extent to which countries that are party to the same continental economic integration

grouping have embraced competition reforms are a potential problem.

This study argues that such differences can be reduced by producing evidence of the
benefits of adopting competition reforms by the countries in the TFTA in the context of
regional integration. However, no comprehensive research has been conducted to
produce such evidence, which could guide the discourse on competition policy protocols.
In addition, development partner support towards competition reforms has not yielded
results for some countries. There is also need for all critical variables that are likely to
determine competition reforms acceptance to be known. This study assesses whether
economic growth plays a role, such that the competition reform advocacy agenda could

be properly targeted. The rationale for this study is thus to contribute in filling these gaps.

1.4 Objectives
The study’s objectives were to:
(i) Assess the extent to which the competition reforms agenda has been accepted

among the TFTA countries;



(i) Analyse how the competition reforms undertaken by the countries in the proposed
TFTA influenced bilateral international trade flow patterns among the countries;
and

(iif) Examine whether the competition reforms processes that have been taking place

in Africa were influenced by the level of economic performance.

1.5 Research questions
The following research questions were formulated to achieve these objectives'o:

(i) Is there any evidence that the competition reforms agenda has been accepted in
the proposed TFTA?

(i) Are there regional or geographic factors that influence the trends and patterns of
competition reforms acceptance among the TFTA countries?

(i) How have trade patterns between the TFTA countries been influenced by the
nature of competition reforms by the countries?

(iv) Are there any other factors that matter in the manner in which competition reforms
affects bilateral trade among the proposed TFTA countries?

(v) To what extent can the level of economic performance be said to have influenced
the decision to embrace competition reforms in the countries constituting the
TFTA?

(vijWhat are the policy implications emerging from the relationship between

competition reforms, economic growth and international trade patterns?

1.6 Rationale for the study

The reasons for conducting this thesis are manifold. First, the thesis is intended to give
input into the debate about the benefits of competition reforms. Debate continues on the
role played by competition policies in the economy, even among stakeholders that are
aware of the benefits of competition reforms (Evenett, 2015). Within the context of the

10 Research questions (i) and (ii) help answer the first objective, while research questions (iii) and (iv) answer the
second objective. Research question (v) answers the third objective, while research question (vi) draws from all the
three objectives.



TFTA, some countries have not yet adopted competition laws!?, while others might have
adopted laws, but have not yet introduced the necessary frameworks for implementation?
or have rendered the competition regime ineffective by retaining conflicting policies.
Identifying the positive role that competition reforms could play in international trade flows
could encourage countries that are lagging behind to come on board. An examination of
the countries across the three RECs points to differences in competition reforms that
could negate the benefits of regional integration. For example, COMESA has an effective
regional competition framework in the form of the COMESA Competition Regulations of
2004. However, as at December 2019, nine member states® did not have actively
enforced national competition laws, making regional enforcement difficult. In the EAC,
which adopted the EAC Competition Act of 2006, only two of its six members (Kenya and
Tanzania) have significant competition enforcement experience, while it is emerging in
Rwanda and Burundi. Countries in the SADC region have generally adopted competition

laws except Lesotho, although Angola only adopted its competition law in 2018.

Second, the thesis would also help resuscitate the competition policy discussion within
the trade discourse. Within the international trade context, competition policy was
recognised as a critical issue early on in the World Trade Organisation (WTO) discourse.
However, there has been little debate on this phenomenon at the global level. “Trade and
competition’ was one of the four issues discussed during the ministerial conference
organised by the WTO in Singapore in 1996 (Mehta and Chakravarthy, 2011)4. Although
the Doha ministerial meeting of 2001 further prioritised the issue, there was strong
opposition to negotiating it among developing countries during the 2003 ministerial
meeting in Cancun (Mehta and Chakravarthy, 2011). A meeting in Geneva in July, 2004
eventually resolved to remove ‘trade and competition’ from the agenda, leaving trade
facilitation as the critical issue for negotiations (Mehta and Chakravarthy, 2011). The

current study thus focuses on an issue that is also relevant at the broader level of

11 Eritrea, Lesotho, Libya, Somalia, South Sudan, and Uganda

12 Examples include Burundi, Comoros, Djibouti, Mozambique, and Sudan.

13 Burundi, Comoros, Djibouti, Eritrea, Lesotho, Libya, Mozambique, Somalia, and Sudan

14 The other three issues were trade facilitation, transparency in government procurement, and trade and
investment.



international trade, including the WTO, as its findings could inform competition policy

within a multilateral context.

Third, the thesis would also help enrich empirical findings on the benefits of competition
reforms within the African context. Competition enforcement has also been touted as a
critical tool to enhance transparency and facilitate market entry which is essential to
promote trade. However, there is limited evidence within the African context on whether
the competition oriented reforms adopted thus far has yielded such benefits to the
countries adopting them. This study comes at an opportune moment, especially when

international trade discussions are now located at the TFTA and AfCFTA level.

Fourth, the study is also useful in giving input into the debate about the main drivers of
competition reforms in Africa. While the study’s central aim is to recommend competition
policy reforms if they are advantageous to international trade, it is crucial to understand
the main drivers of the adoption of competition laws in Africa, especially in shaping
advocacy agendas. Assessing whether economic performance can influence competition
reforms is also critical, as it might not be necessary to recommend such reform for those
countries in nascent stages of development. Such countries could still be pursuing
protectionist policies for domestic firm development, despite the various commitments
under regional integration. Thus, depending on the findings, they might need to be given
an opportunity to grow despite missing potential competition benefits, as the growth would

eventually create the need for competition reforms.

These factors generally constitute the rationale for this study. Studies on the dynamics
within the TFTA are important, as they would reveal some of the obstacles to trade which
need to be addressed to make trade more beneficial when the TFTA eventually becomes
operational. This study was construed as a potential input into the TFTA discourse; hence
the selection of the TFTA as a case study. It is important to note that at the time of
conducting this study, the TFTA is not yet in place, such the case study of the TFTA is

focused on the countries to form the TFTA. At a stage when milestones have been
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reached in the establishment of the AfCFTA, the study is timely as the findings are likely

to be informative in guiding competition policy discourse within continental integration.

1.7 Significance of the study

The study is significant in four respects. Firstly, it measures the quality of competition
regimes in Africa, which would be of interest to competition practitioners, including the
competition authorities and governments in assessing their progress in creating
institutions to promote competition in the market and to make the necessary
improvements to be on par with their peers. Secondly, the study will assist development
partners and other stakeholders interested in advocating for competition reforms to
identify potential target countries. This mainly arises from the fact that there are some
countries that are, on paper, deemed to have embraced competition reforms, while the
assessment of the provisions of the competition laws adopted in this study could reflect

some shortcomings that prevent the benefits of competition from being fully realised.

Thirdly, the study will be of interest to stakeholders in the continental and regional
integration discourse. Its findings will enrich discussions on competition policy as well as
competition policy protocol under the TFTA and the AfCFTA. In particular, the findings
would be useful in encouraging countries that are lagging behind in competition reforms
to catch up. Fourthly, the study’s findings contribute to academic knowledge on the
development of quantitative measures of competition reforms. Further refinement of the
methodology would lead to the development of indicators that are more reflective of the

realities of competition enforcement, strengthening policy research and analysis.

1.8 Delimitations of the study

The three objectives have been answered using different time frames depending on data
availability in this thesis. The quantitative measure of competition reforms acceptance
used in this study reflects competition policy and law in the countries constituting the
TFTA countries up to 2018. Recent developments are thus not captured. The data
employed to estimate the relationship between competition reforms and international

trade using panel data models runs from 2001 to 2016. The reason is that there is a
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component on competition enforcement which required gathering primary data, and this
was gathered from the competition authorities in order to assemble the necessary inputs
for the competition policy reform variable. This exercise was initiated in 2017 and
completed in 2018. Thus, at the time of data collection, the most recent data available
was for 2016. The starting date of 2001 was chosen based on historical international trade
data availability. However, where descriptive statistics involving international trade flows
in general are discussed, the period 2019 is used as this was the most recent data point
at the time of concluding this thesis.

While the initial intention was to cover countries with competition authorities across the
whole TFTA, some countries had to be dropped from the gravity equation model*® due to
the non-availability of primary data following unsuccessful attempts to obtain the
necessary cooperation from the competition authorities. Kenya, Mauritius, Ethiopia and
Egypt were omitted for this reason. Other countries that joined the TFTA (through
membership of COMESA) after 2018 were also not included. Detailed analysis of some
countries’ competition legislation was not possible either due to language barriers or the
lack of such legislation. Angola only adopted competition legislation in 2018, and it is
available in a format that does not allow online translation. Tunisia’s competition law,
especially the first pieces of legislation, could not be accessed in a format that can be
translated, and Sudan’s competition law could not be accessed. These three countries
were thus dropped from the TFTA countries whose competition laws were assessed in

detail.

1.9 Limitations of the study

Although every effort was made to ensure that the study is of the highest possible
standard, limitations inherent in the data could affect the quality of the results. For
example, the competition policy variable used in assessing study objective (ii) is a
blending of the strength of competition policy on paper as well as the enforcement history

of the competition authority. Thus, there are two dimensions that are simply summed

15 This is the model used to estimate the relationship between competition reform and international trade.
See Chapter 6 for more details.
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across, although a weighting is used to take into account the different sizes of the country.
However, adding across a measure of competition strength and cases concluded has
limited theoretical justifications, which could affect the quality of the variable. However,
since it is whether the changes in the variable explains changes in the trade variables
that the model is assessing, the impact of the construction errors that could arise was
considered minimal. Secondly, cases concluded in a given year are used. However, the
case might have taken years to investigate and prosecute, such that firm behaviour would
not be confined to the year in which the case was eventually concluded. Thus, using only
the year in which a case was finalised might underestimate the impact that its
investigation might have had on the market. Nonetheless, the year the case was finalised
was used, as in most cases, only after a case has been finalised will the correction
measures identified be applied. Using the period when the investigation was launched
might have led to the inclusion of cases which were abandoned in the early stages due
to lack of evidence. Thus, despite the limitations, the year in which a case was finalised
was considered the most appropriate to capture the impact of the authorities’ decision on

the market. Section 6.3 gives more details about this issue.

The study also relied on case data reported by the competition authorities either on their
websites or in response to a questionnaire; hence, this data is basically self-reported. In
general, self-reported data is limited, as it can rarely be verified independently. It could
suffer from attribution and exaggeration (Althubaiti, 2016), which would affect the findings.
However, the risk was considered minimal in this study, as the reported data was mainly
a compilation of historical data which the competition authorities compile over time. Thus,
the researcher is confident that the data used is good enough to model the relationship

between competition reforms, trade and economic growth.

The review of competition legislation also spanned different languages. As | am only
fluent in English, | relied on secondary sources for detailed assessment of competition
regimes, which in some cases left a number of gaps. This resulted in reliance on online
translation platforms, specifically Google Translate, PROMT and DeepL Transate. While

this risk is considered minimal as the main focus was to check the depth of coverage of
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competition cases, it is possible that some meaning might have been lost in translation.
However, the use of different online translation platforms as a verification exercise is

expected to have minimised the risk.

1.10 Chapter summary and structure of the thesis

This chapter set the context by presenting the background to the study, the problem
statement, and the study’s objectives and research questions. It discussed the rationale
for the study, its significance and scope, and the delimitations and limitations.

The remainder of this thesis is structured as follows:

Chapter 2 sets the context by defining competition reforms and competition policy. An
overview of trade and competition laws among the TFTA countries is presented in
Chapter 3. Total trade flows between countries in the TFTA and the rest of the world are
summarised before focusing on TFTA members’ trade patterns with one another (referred
to as intra-TFTA trade). The evolution of competition laws in the region is traced,
describing all the countries with competition reforms in the region in chronological order
with respect to the time of adoption. The chapter concludes by discussing developments

at the regional level.

Chapter 4 presents the study’s theoretical literature review, which is the study’s
theoretical frameworks. It discusses market structure theories and international trade
theories and their evolution, as well as regulation theories, leading up to a general
discussion on how the level of economic development affects regulatory decisions. This
discussion locates the role of competition policy within the various theories, which

informed expectations of the causal channels investigated.

Chapter 5 presents a review of the empirical literature relevant to this study. The review
mainly focuses on empirical studies related to the study’s three major areas of
investigation. The gaps in the existing literature, which the study sought to fill are also
identified.
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Chapter 6 describes the methodological approaches adopted by this study and the data
employed. It also provides a detailed description of the models and justifications for their

selection. The various sources of data are also discussed.

Chapter 7 presents the estimation results and diagnostic tests that were conducted to
come up with the findings. It also discusses the implications of the results with respect to

the theoretical expectations.

Finally, Chapter 8 provides an overall summary, conclusions, recommendations and
suggestions for further research. It also highlights the study’s contribution to the existing

body of knowledge.

Having laid the foundation in this chapter, Chapter 2 defines competition reforms and
competition policy in relation to the context of this study. This is a preparatory step
towards the assessment of competition regimes, which is based on the defined elements

of a strong competition regime as discussed in the Chapter.
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CHAPTER 2: DEFINING COMPETITION POLICY AND COMPETITION REFORMS

2.1 Introduction

Given that this thesis measured the quality of competition regimes based on
predetermined variables, it is important to discuss competition policy and competition
reforms as used within the context of the study. This Chapter sets the context for the
remainder of the study by defining and outlining the key features that a competition regime
would be expected to have. It provides definitions and discusses various anticompetitive
practices which enforcement of competition policy would help to regulate. This includes
a discussion on the manner in which competition enforcement affects firm behaviour and
market structures, which is the channel through which the impact on international trade
would be expected to occur. By describing the key tenets of competition regimes, this
Chapter enables conceptualisation of what an ideal competition regime should look like
and, more specifically, the key attributes of the elements that could be expected to be
found in a good competition regime, as well as what would constitute a quality competition
regime. These elements are used as yardsticks to assess the quality of competition

regimes for the thesis, whose measurement criteria is described in detail in Chapter 6.2.

Section 2.2 discusses the drivers of competition reforms in the envisaged TFTA, while
also defining competition reforms, competition policy and competition regimes as used in
the thesis. Section 2.3 identifies various categories of anticompetitive practices that are
regulated by competition laws, together with the institutional framework that is considered
ideal for effective competition enforcement. Section 2.4 concludes by giving a Chapter

summary.

2.2 Drivers of competition reforms

During the 1990s and 2000s, many development partners and competition practitioners
lobbied developing countries to adopt competition reforms (Mehta, 2006; Waked, 2016).
This affected the pace at which African countries adopted such reform. Competition
reforms have many facets, including new or amended policies, facilitating a level playing

field, a well-designed and adequately-resourced regulatory framework and a competition
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law whose enforcement results in fair competition (UNCTAD, 2010; CUTS, 2015). For
the purposes of this study, competition reforms is defined to include the initial adoption of
competition policies and laws, the revision of existing competition laws as well as putting
in place institutions to ensure active enforcement of existing laws. The inclusion of the
initial adoption as part of competition reforms under this study mainly emanates from the
fact that competition oriented measures are always part of the broad industrial policy,
hence a stand-alone competition legislation or policy would be sharpening the already
existing framework. The competition law, policy and the enforcement institutions that have
been put in place would constitute what is referred as a ‘competition regime’ in this study.
It is the status of competition regulation and enforcement institutions at a given time. The
level and extent to which competition reforms are embraced differs among countries.
While one might have enacted a competition policy and competition laws as well as
established institutions to enforce them, another might have promulgated laws without an
implementing institution, while yet another could have done both. While all three are
regarded as having embraced competition reforms in this study, the quality of the
competition regimes would differ. This is discussed in more detail later in this study.

Differences in the manner in which competition reforms have been adopted and
implemented across developing economies could reflect ideological differences and a
lack of shared belief in the associated benefits. Such differences could also explain why
some countries have yet to adopt competition reforms. Globally, the number of countries
with competition laws increased significantly from about 20 in 1990 (OECD, 2014) to
about 130 in 2016 (Aydin and Bithe, 2016). Thus, approximately 33% of countries had
not embraced such reform by 20166. There was a noticeable increase in the number of
African countries adopting and enacting competition laws from only 13 in 2000 (World
Bank, 2016) to 30 in 2017 (Lipimile, 2018), meaning that about 45% of the continent had
no competition laws by 2018'". Given that calls have been made to adopt competition
reforms in more or less every country, the fact that some have not done so suggests a

lack of appreciation of the anticipated benefits. The proportion of African countries with

16 Assuming that there are 195 countries in the world.
1 Assuming there are 55 African countries.
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no competition laws is higher than that at the global level, suggesting that there is greater
reluctance among the continent’s governments to go this route. Empirical evidence on
the benefits of tighter competition reforms could motivate them to adopt a different
attitude.

It has also been argued that the adoption of competition laws was inspired by structural
adjustment programmes in some African economies in the late 1980s and 1990s (World
Bank, 1994; Waked, 2016). In addition, in the year 2000, an international consumer rights
non-governmental organization, Consumer Unity and Trust Society (CUTS) International,
launched an ambitious project which focused on advocacy and capacity building to
support the adoption of competition laws and policies in three Asian and four African
countries (Kenya, South Africa, Tanzania and Zambia) (CUTS, 2003). The so-called 7-up
project was extended to 19 more countries in Africa and Asia from 2004 to 2010*8 (CUTS,
2006; 2007; 2010). Development partners associated with CUTS International also
launched programmes to lobby for the adoption of competition reforms, including DFID,
the World Bank, the United Nations Conference on Trade and Development (UNCTAD)
and the IDRC.

Regional bodies in Africa, including COMESA, ECOWAS, SADC and the EAC have also
embraced competition law enforcement (Lipimile, 2018; World Bank, 2016), putting
pressure on individual countries to embrace competition reforms. It is thus clear that
pressure on African countries to adopt competition reforms has emanated from a myriad

of sources.

2.3 Key tenets of competition policy

For the purposes of this study, competition policy is defined as the measures and
instruments to promote and preserve competition in national markets (Cook, 2001; CUTS,
2001; Khemani, 2007; UNCTAD, 2010). Such measures may take the form of industrial,

trade, investment or other policies at national level. However, being a tool for determining

18 Including Bangladesh, Cambodia, Lao PDR, Nepal, Vietnam, Botswana, Malawi, Namibia, Mauritius,
Mozambique, Ethiopia, Uganda; Burkina Faso, The Gambia, Ghana, Mali, Nigeria, Senegal, and Togo.

18



the overall picture in terms of competition conditions in the market, including structural
issues which a competition law cannot handle, a stand-alone competition policy whose
focus is not diluted by other considerations is bound to be more effective (Cook, 2001;
Gouri, 2020). In such a case, a competition policy can be regarded as a strategic action
plan which spells out the steps that government will take to ensure fair competition in the
market. Thus, while industrial, investment and trade policies can promote competition;
countries also need a stand-alone competition policy to drive the competition agenda. In
this study, only countries with distinct pronouncements or strategies spelling out how
competition is to be promoted in the market are classified as having adopted competition

policies.

The features associated with competition policy include transparency, non-discrimination,
legal and implementation frameworks for enforcement, and mechanisms for evaluation
and communication within the different government institutions whose activities impinge
on competition in the market (OECD, 2012). In terms of transparency, the policy should
clearly state how the competition law will be applied, and its objectives as well as the
general approach to enforcement. Non-discrimination implies equal treatment without
undue favour based on ownership structure and location (foreign versus domestic)
(OECD, 2012). Enforcement requires that the necessary support be provided to the
enforcing authorities, as well as adequate resources and political support to ensure their
independence. Evaluation checks whether there are other policies which could affect
entry and competition, while communication and cooperation among the implementing
government institutions promote policy harmony. Laws that are found to be contrary to
the general thrust of promotion of competition might need to be reviewed (UNCTAD,
2011). Ensuring that competition policy is consistent with other laws is critical, as in most
cases it is introduced when sector regulation already exists, creating the potential for turf
wars and overlapping mandates (CUTS, 2003). Competition policy should thus provide
for interface with other regulatory authorities and facilitate the review of any conflicting
laws and regulations (CUTS, 2003). This helps to ensure that competition promotion

objectives are not negated by conflicting policies.
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Competition policy generally signals government’s intention to ensure fair competition in
the different economic sectors. However, legislation in the form of a competition law*® is
more effective in enhancing competition outcomes in the market. A competition law has
binding rules, which regulate firms’ behaviour, thereby forcing them to act in a manner
that enhances competition in the market (Khemani, 2007; UNCTAD, 2010). It is enforced
to limit the harm that would be done to the economy if firms were allowed to exercise
market power in their goods transactions (Peters, 2006). Three categories of behaviour
are usually regulated by competition law; cases where dominant firms abuse their
position; those where firms enter into anticompetitive agreements; and anticompetitive
mergers and acquisitions (Peters, 2006; CUTS, 2001). The main focus of this thesis is
how regulating activities affects trade. As discussed in detail in Chapter 5, the extent to
which activities that violate competition principles are accommodated can differ among
countries, as some might pursue objectives which are in conflict with free market
principles. This reduces the level of competition in the economy, with potential to negate
some of the anticipated benefits from competition enforcement. Allowing such activities
thus works against a country, and when the competition regime is quantitatively measured
in this study, this accommodation of these other objectives is regarded as a negative

contribution.

It is necessary to understand the various activities that competition laws seek to regulate
in order to appreciate what competition enforcement would entail. The basic tenets of
competition law and the issues that are subject to regulation are well covered in the
literature, especially since the 1990s. While enforcement techniques and methods may
have undergone some changes, the basic tenets of competition law have remained the
same. The basic literature that unpacks competition law and violations includes the World
Bank and OECD (1999); CUTS (2001); Motta (2003); Khemani, 2007; UNCTAD (2008)
and the Competition and Consumer Protection Commission (CCPC) and CUTS (2012).
A review of this and other literature helps to contextualise how the enforcement of

19 Also known as antitrust law in some jurisdictions.
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competition law regulates firm behaviour and market structures, which are the basis for

influencing international trade outcomes.

Generally, violations of the principle of competition take the following three forms:

2.3.1 Anticompetitive agreements

Anticompetitive agreements refer to situations where firms enter into agreements that
specify the manner in which they will act in the market so as to enjoy better returns than
they would gain if they were to operate independently (World Bank and OECD, 1999;
UNCTAD, 2008; World Economic Forum, 2019). In other words, the agreement intends
to reduce the prevailing level of competition. Such agreements can be vertical or
horizontal. In vertical agreements, the parties are at different levels but one is, or has the
potential to be, a supplier or the customer to the other (Motta, 2003; CCPC and CUTS,
2012; DLA Piper, 2020). The agreement would involve an upstream firm and a
downstream one in terms of supplying or producing a product. For example, in the
production process, one party would be a supplier of a raw material while the other would
be a user. In the retail business, one party could be a manufacturer while the other is a
wholesaler or a retailer. Vertical agreements can be efficiency enhancing rather than
anticompetitive (World Bank and OECD, 1999; UNCTAD, 2008), hence are generally not
prohibited per se but under a rule of reason assessment. However, where either party
favours the other over its competitors in procuring a product, this becomes

anticompetitive, especially when the product concerned is in limited quantities.

Vertical agreements can be split into four categories as follows:

0] Resale price maintenance
Under this arrangement, the manufacturer seeks to control the retail price of the
product, even though the retailing is done by another party. The manufacturer and
the retailer agree that retailers or distributors can only sell the product at a
predetermined price range (Chakravarty, 2019; UNCTAD, 2008). Resale price

maintenance can be minimum or maximum. If the retailer is required to ensure that
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products are above a certain price, the retail price maintenance is classified as
minimum while if given a price ceiling, it is classified as maximum. Most
competition laws do not punish maximum resale price maintenance, mainly
because it has advantages for the public (Gabrielsen, Johansen and Lemo, 2018).
However, if the price margins allowed by the manufacturer are too low, some
smaller firms or those with limited economies of scale will incur higher costs per
unit, and could find such prices less lucrative. Resale price maintenance that
targets the minimum price restricts competition if it is binding, as in most cases it

ends up being the ruling price in the market, thus killing price competition.

(i) Exclusive dealership or exclusive distribution agreements

There are also instances where the agreement does not allow the producer to sell
to other retailers or distributors before ensuring that the other party receives
adequate stock (UNCTAD, 2008; CCPC and CUTS, 2012). In worst-case
scenarios, the distributor would be the only concern allowed to market the product,
even though there are many other distributors with the capacity to do so.
Alternatively, a big retailer or distributor with extensive networks can enter into an
arrangement with particular manufacturers, such that the products of those that
are not party to the agreement will not be prioritised in the distributor’s network.
These agreements are known as exclusive dealership arrangements (Kazmerzak
and Sandrock, 2020). They restrict competition at both the supplier and customer
levels. Competitors of the manufacturer and the distributor will have limited choices
as their traditional business channels accord them less priority. A competition law
would seek to ensure that the market is rid of such anticompetitive behaviour.

(i)  Tie-in agreements
A firm can also use a vertical agreement to ensure that some product lines that do
not move at high volumes are purchased through tie-in arrangements. A firm that
supplies a critical or much sought after product would require firms that want to
purchase it to purchase other products that they would not have bought under
normal circumstances (World Bank and OECD, 1999; CUTS, 2001). Normally,
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these products would be complementary, but the other party would have preferred
to source them elsewhere were it not for the agreement. This usually arises
because the party supplying the desired product is in a dominant position; hence,

it is also an example of abuse of dominance.

(iv)  Quantity forcing
Firms can also try to move large volumes by inducing buyers to buy a pre-
determined minimum quantity (Schwartz and Vincent, 2008). Only large firms or
those that work together would be able to do so. This restricts competition in that
it limits the number of potential competitors at any given time, especially small
scale businesses (World Bank and OECD, 1999; Schwartz and Vincent, 2008).

Horizontal agreements involve firms that operate at the same level in the value or supply
chain agreeing to act in a coordinated manner to avoid competing with one another as
the profit that each would make in a competitive market would be lower (Motta, 2003;
UNCTAD, 2008). Since they involve coordination among firms that would be expected to
compete, they are regarded as the most serious among competition law violations as they
cause direct harm to consumers and downstream firms (World Bank and OECD, 1999).
In most competition legislations, horizontal agreements are prohibited per se; proving
their existence is sufficient for prosecution without considering any possible merits. These

arrangements, which also include hard core cartels, can take the following five forms:

0] Price fixing agreements
Competition among firms is mainly reflected in the prices charged for products. A firm
that charges less is likely to attract more buyers than one that charges more. Firms
try to avoid price competition by agreeing to coordinate their pricing mechanisms.
These arrangements are referred to as price fixing agreements. There are various
ways through which cartels engage in price fixing, including:

e Agreeing on the exact price they will charge customers;

e Agreeing on the margin or band within which price increases will be made;
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e Agreeing on the frequency with which they will adjust their prices, for
example, monthly;

e Agreeing on a common standard formula for price adjustments or
computations;

e Agreeing on common credit terms or discounts offered to customers (Motta,
2003; CUTS, 2001).

(i) Bid-rigging agreements

Tendering constitutes the most significant source of business, especially tenders from
the public sector. Firms that win tenders are likely to win more in future as they gain
experience. However, the winner takes all scenario is very risky to competitors; hence,
they try to spread the risk evenly by colluding in the tender process. This is known as
collusive tendering or bid-rigging (CUTS, 2001; Motta, 2003). The winner and the
losers set terms that ensure that they all stand a chance to benefit. Collusive tendering
is very harmful in that projects costs are inflated, which increases the cost of doing
business with implications for user charges to recover the costs. It can take place in

four ways:

e Bid rotation
The parties to a bid rigging plot take turns to ensure that each firm stands a chance of
winning the tender. Tenders that are designed to lose are submitted so as to give a
pre-determined winner the chance. This process occurs over a cycle so that all the
parties to the agreement get a chance at winning (Motta, 2003; CUTS, 2001).

e Bid suppression
In this arrangement, some parties do not respond to the tender so as to give others a

higher chance of winning against those that are not party to the deal (CCPC and
CUTS, 2012; Lin and Fung, 2008).

e Complementary bidding
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The parties to a bid-rigging cartel can also try to create the impression that the process
is very competitive by all bidding differently, but having arranged beforehand how they
will do so. In this case, all the members would be fully aware of one another’s bid,
including the actual tender amounts and specifications. Those designed to win bid
lower or those designed to lose add conditions that they know are unacceptable
(CCPC and CUTS, 2012).

e Sub-contracting agreements
Members can also bid after agreeing beforehand who the winner will be. However, the
winner agrees to give the losing parties sub-contracts to implement the project, such
that all the parties to the agreement benefit from the tender (CCPC and CUTS, 2012).

(i)  Market allocating agreements

Firms can undermine competition by deciding how they will coordinate their operations
in specific markets. One way is for cartel members to agree on geographic locations
in which each will be more visible than the others (World Bank and OECD, 1999;
UNCTAD, 2008). This limits direct competition as each member has some control over
the price in the allocated territory. These are known as market allocation

arrangements.

(iv)  Output restricting agreements

In general, if a firm reduces the available quantity of a product, this creates excess
demand, which causes the price to rise. However, if an individual firm reduces output,
its rivals can sell more by increasing theirs to match excess demand. Cartel members
can agree to reduce their output at the same time, creating excess demand and
allowing them to increase their price. This is known as an output restricting
arrangement (CCPC and CUTS, 2012). If the cartel markets a monitored or controlled
product, it can also create artificial shortages as a way of increasing prices by selling

through the parallel or unofficial (black) market.

(v)  Joint boycott
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When firms buy individually in an uncoordinated manner, they have limited control of
supply conditions. This mainly applies to the price as well as the terms of supply. If
firms come together, they can force the supplier or buyer to agree to their terms by
threatening to refuse to buy or sell the product unless such conditions are met. Known
as a joint boycott (Lin and Fung, 2008), this tactic aims to manipulate the market or to
whip suppliers into line, with the end goal of enhancing the profit of the parties to the

agreement.

2.3.2 Abuse of dominance

Although the market is normally characterised by a number of players, one large firm or
a group of large firms could be in a position to control the market price. There are several
reasons why a firm might enjoy such dominance, including being more efficient than its
competitors. Thus, being dominant is not punished by competition laws. However, when
a firm in a dominant position uses strategies aimed at reducing competition in the market
or exploiting customers, this is known as abuse of dominance and is regulated by the
competition authorities (CCPC and CUTS, 2012; Lin and Fung, 2008). As a result, abuse
of dominance is also regulated using a rule of reason approach. Abuse of dominance can
be designed to exploit customers (exploitative practices) or to remove weaker or smaller
players from the market (exclusionary practices) (World Bank and OECD, 1999).

Exclusionary practices include the following two categories:

0] Refusal to deal

A dominant firm could deny other firms’ access to its products in order to increase
its long-term profit. While this is not regarded as anticompetitive since firms mainly
deal with downstream firms rather than their competitors, competition laws
intervene if an essential facility is involved (CCPC and CUTS, 2012). Market
conditions could be such that the dominant firm has access to infrastructure which
cannot be easily replicated but can be used by competitors to provide the service
to other areas where it is lacking. This normally occurs in network industries, where
the competition authorities would compel the dominant firm to grant its rivals

access. When firms become vertically integrated, a dominant firm might also
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refuse to deal with a subsidiary of its competitor, in this way stifling the competitor’s
growth. The competition laws would treat such behaviour as abuse of dominance

and impose sanctions on the dominant firm.

(i) Predatory pricing

A dominant firm has an incentive to chase off rivals in the market. Such a firm can
survive a price war. One way is to charge below the marginal costs of production,
knowing full well that smaller rivals cannot afford such pricing. When a firm charges
prices below production costs, where marginal costs are normally used as a
benchmark, this is referred to as predatory pricing. The predator would suffer
losses in the interim, which would be recovered by raising prices once the rivals
have been chased out of the market (CCPC and CUTS, 2012; Lin and Fung, 2008).

Examples of practices designed to exploit customers include the following:

(1) Excessive pricing

Normally, firms are free to charge the maximum price they can, given the level of
demand. However, with no competition, a firm in a dominant position can charge
excessively high prices to a level where the competition authority will intervene. This
is known as excessive pricing (CCPC and CUTS, 2012). Downstream firms that use
excessively priced raw materials will struggle to market their products as they become
uncompetitive in relation to imported goods. Excessive pricing is difficult to prove, but
competition laws offer guidelines on how the competition authorities should investigate
cases, based on a rule of reason approach.

(i) Discrimination

A dominant firm can decide to punish some firms while offering others favourable
terms, depending on the relations that have been built over the years. When a
dominant firm applies different trading terms to different customers for similar
transactions, it is known as discrimination (CCPC and CUTS, 2012). This practice

distorts the market as firms that are favourably treated will have an advantage over
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their competitors that have not received the same treatment, as they can price their
products better. The practice is, therefore, prohibited by competition law when the
practice is found to have caused significant lessening of competition under a rule of

reason assessment.

(i) Tie-ins

Tie-ins can fall under vertical agreements or abuse of dominance depending on
whether there is a dominant firm in the transaction, as well as whether the activity is
restricted to only one or a few selected firms. If tie-ins are taking place uniformly across
all customers, the firm in the dominant position is abusing its dominance. In most
cases, the practice of making the sale of a product conditional on the purchase of
another succeeds if the firm is dominant in supplying the tie-in goods (CUTS, 2001).
In this scenario, the firm faces little competition in the sale of one product, but there is
significant competition in the other (usually complementary) product; hence, the
decision to force customers to purchase a product they would not have desired. This
would constitute abuse of dominance if the practice is established to have no

economically justifiable reasons.

2.3.3 Anticompetitive mergers

One way of reducing competition in the market is to merge with a rival firm or to acquire
one that supplies critical products for vertical integration and thus control how the critical
product is distributed to rivals. Mergers and acquisitions in the market are therefore
regulated under competition law to ensure that the principles of fair competition are not
violated. Only when a merger is found to be substantially lessening competition would it
be stopped, or approved only subject to some conditions aimed at reducing the negative
impact on competition being accepted. The nature of competition concerns that arise from
mergers differ across merger types. Mergers and acquisitions can be classified into three

types, and the associated competition fears differ depending on the type.

0] Horizontal mergers
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Horizontal mergers occur when firms that are party to the merger are at the same level
in terms of producing or selling products that are similar or close substitutes (CCPC
and CUTS, 2012; Lin and Fung, 2008). Such mergers reduce the number of
independent competitors and are hence classified as the most harmful (CCPC and
CUTS, 2012). Concerns related to horizontal mergers arise from two possible
outcomes. In the first place, they increase the possibility of unilateral effects or
coordinated behaviour post-merger (World Bank and OECD, 1999; CCPC and CUTS,
2012). The reduced number of players in the market makes it easier for firms to
coordinate their behaviour rather than competing, which would negate the benefits of
free competition. The likelihood of horizontal agreements is enhanced if competitors
merge. If the market is already highly concentrated, a merger of two players can create
a very big firm that can act independently of competitors in terms of increasing prices
and dictating trading terms. A horizontal merger can thus facilitate unilateralism in the
market (CCPC and CUTS, 2012). Secondly, it is possible for a horizontal merger to
create a monopoly situation if a market characterised by a duopoly sees the two
players merging. Competition laws thus take a very firm stance on horizontal mergers,
allowing them to proceed subject to an undertaking that the merging firms will not

engage in behaviour that would facilitate market coordination.

(i) Vertical mergers

A firm can also become more competitive by acquiring a critical supplier or customer
to create vertical integration (CCPC and CUTS, 2012; OECD, 2019). These are known
as vertical mergers. They can enhance efficiency in the market, which would be
reflected in better pricing and other benefits to the consumer (OECD, 2019). However,
it is also possible for such mergers to be a strategic decision to ensure that rivals are
disadvantaged, which would reduce competition. Thus, when the competition
authorities assess vertical mergers, they are mainly interested in assessing the
possibility of market foreclosure taking place post-merger (CCPC and CUTS, 2012).
The possibility that some upstream or downstream businesses may fold if their critical

supplier or customer is tied to one of their rivals would need to be checked, as this
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could result in some firms closing shop, creating a more concentrated market

structure.

(i)  Conglomerate mergers

In order to expand and participate in several product lines, a firm can acquire or merge
with another firm that is involved in a business line that is not related to it. These
mergers are often referred to as conglomerate mergers (OECD, 2019). Since the
market structure will remain the same after the merger, with only ownership patterns
changing, these mergers are the least harmful to competition. They only raise concern
if it is suspected that the merger will enable a large firm to use its financial muscle to
engage in anticompetitive practices (CCPC and CUTS, 2012). However, such
mergers’ impact on the market is so minimal that they can even be exempted from

investigation under competition laws.

The above practices generally constitute the key conduct regulated by competition laws.
As firms are prevented from engaging in all these practices, a competitive market
structure would be expected to result. Enforcement of competition laws therefore,
acknowledges that imperfect market structures are not desirable; regulation aims to
transform the market by mimicking perfect competition models which is discussed in
Chapter 4. As markets are transformed through regulation, it is expected that the changes
would have implications for how firms make production decisions, which affect their

productivity and hence international trade.

However, as will be covered in detail in Chapter 5, governments also seek to
accommodate other interests in competition regimes so as to achieve social objectives.
Some allow anticompetitive practices that are harmful to competition if correcting them is
not seen as being in line with other public interests, or if it can be argued that the
anticompetitive behaviour can promote efficiency (Nicholson, 2004). Regardless of the
justification, competition is undermined when competition regimes accommodate
anticompetitive behaviour. Thus, for the purposes of this study, tolerance of

anticompetitive behaviour in pursuit of other objectives is considered competition
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restricting and a negation of expected competition benefits regardless of the justification

on other social grounds.

2.3.4 Institutional framework for a strong competition regime

In addition to ensuring that the law deals effectively with all the identified anticompetitive
practices, a strong institutional framework is required for a competition law to be fully
effective. The different institutions responsible for enforcement need to coordinate their
efforts. The manner in which roles and responsibilities are shared among these
institutions differs across the world (Arezki et al, 2019; Fox and Trebilcock, 2012;
Mahmood and Ait Ali Slimane, 2018). While there are differences as well as overlaps, in
general, there is need for a competition authority that conducts the investigation, but relies
on another body for adjudication and prosecution (Arezki et al, 2019). Adjudication also
extends to the courts, such that if both the competition authority and the courts lack
capacity and independence, it would be difficult to ensure a competitive market.
Enforcement should be balanced and fair. Three different enforcement models have been
adopted around the world (Fox and Trebilcock, 2012; Jenny, 2016), and these are
differentiated based on not only the role of the competition authorities and the courts, but
also the structure and number of institutions that are involved in competition case
handling. These are the integrated agency model; the bifurcated agency (tribunal) model,
and the bifurcated judicial model. Under a bifurcated judicial model, after investigation,
the competition authority has to go to the courts for enforcement of the decision (Fox and
Trebilcock, 2012; Jenny, 2016). This means that there is only one competition authority,

whose role is to investigate, but it has no enforcement power.

Under a bifurcated agency model, a specialised tribunal is established to enforce the
competition authority’s decisions, as well as to hear any appeals that may arise (Fox and
Trebilcock, 2012; Jenny, 2016). This implies that there would be two competition
authorities, but with clearly defined roles and specialisations. In the integrated agency
model, the competition authority would have two arms, namely, an investigating arm and
a commission that undertakes first level adjudication (Fox and Trebilcock, 2012; Jenny,

2016). The two main institutional models found in Africa are the integrated agency model

31



and bifurcated agency model (Burke et al, 2017). Under the integrated agency model,
which is the most common, the competition authority investigates and adjudicates cases,
although these functions are carried out by different specialised units within the
competition authority. The competition authority directorate investigates and comes up
with a conclusion, while its Board of Directors/Commissioners is called upon for
adjudication (Burke et al, 2017).

The challenge in most developing countries is that the courts are generally weak (Fox
and Trebilcock, 2012). Court systems are characterised by delays, mainly due to a lack
of specialised jurists who are knowledgeable about competition matters. A disadvantage
associated with the integrated agency model is that when a party has a grievance
concerning an order issued by the competition authority, the appeal process takes place
in the normal courts, where the issue might take a long time to be heard. The introduction
of a competition tribunal would save time. Having separate investigation and adjudication
arms is an advantage, as the tribunal would serve as the first line of appeal, enabling
cases to be disposed of without going to the courts. The bifurcated agency model
promotes independence and also reduces the time taken to reach decisions compared to
reliance on the courts (Mahmood and Ait Ali Slimane, 2018). The integrated agency
model could be challenged on the grounds of partiality with respect to adjudication, as the
separation of the commission and the directorate can be blurred, resulting in confusion
between the investigation and adjudication roles housed in the same institution
(Mahmood and Ait Ali Slimane, 2018). Concentration of power in one agency, as in the
integrated agency model, which is poorly capacitated can become a key governance
vulnerability, which, in the absence of adequate checks and balances, can compromise
impartiality and effectiveness (Arezki et al, 2019). The bifurcated agency model helps
improve decision making quality in that adjudication lies in the hands of a small,
specialised group of expert judges; hence administratively, it is the most efficient
enforcement scheme (UNCTAD, 2019). Kovacic and Hyman (2012) also argue for more
than one enforcement agency, as this insures against poor decisions due to lack of
resources, sloth, state capture or political influence. Court proceedings are generally

costly and time consuming as the courts deal with many other cases (Arezki et al, 2019).
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Thus, a bifurcated agency model can be considered superior to the integrated agency
model in the long run, as both the competition authority and the tribunal would be

expected to build expertise over time.

For the purposes of this study, competition enforcement by two independent institutions,
one with investigating and some enforcement power (the competition authority) and the
other with adjudicative power (the tribunal) is considered ideal?®. As will be shown in
Chapter 3, a number of countries which will be part of the TFTA are now shifting to a
bifurcated model. Thus, a competition tribunal should complement the competition
authority rather than duplicating its efforts. This thesis argues that a critical characteristic
of a strong competition regime is a competition tribunal that serves as an appellate
platform, with powers to reverse or confirm decisions made by the competition authority,
to impose fresh orders if considered necessary, and the power to impose fines even in

areas where the competition authority might not have done so.

Competition authorities need to be autonomous in order to spur competition in the
economy (Kovacic and Hyman, 2012) and to ensure that in investigating and prosecuting
infringements, they are not subjected to political pressure. The competition authority
should not be established as a branch or unit in a government ministry, where the minister
would influence its activities (Mahmood and Ait Ali Slimane, 2018; Kovacic and Hyman,
2012). Rather, it should be a standalone body that has the ability to decide and adapt to
changing circumstances without needing approval from the minister. Although
competition authorities would still rely on support from government and thus cannot be
truly independent, independence in functions is critical, while they remain accountable to
the government (Arezki et al, 2019). The day-to-day running of the competition authority
should not be among the roles assigned to ministers, political bodies and government

agencies in general.

20 Each model has its own advantages and weaknesses, as the competition tribunal might also have
capacity challenges and cause delays. In addition, even after passing through the tribunal, cases could still
eventually go to the courts, meaning that the tribunal would be an unnecessary layer (Jenny, 2016).
However, these weaknesses only occur if sufficient expertise is not built in the adjudicative body over time.
The number of appeals to the tribunal, coupled with capacity building programmes, would address capacity
challenges with time.
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The powers bestowed on a competition authority determine the effectiveness of
competition enforcement. If competition regimes have embraced private enforcement,
such that when the competition authority has established an anticompetitive practice, third
parties can launch private litigation for damages, this serves as a deterrent (Nicholson,
2004). Competition authorities have wide powers to facilitate enforcement. UNCTAD
(2015) identifies a number of areas where the power of the competition authority needs
to be expanded to ensure that enforcement results in the desired outcomes. First, they
should be able to impose fines that relate to the gravity of the offence or the gains enjoyed.
Second, they should be able to imprison the leaders of firms in situations where the
violation of the law is flagrant or intentional. Third, the competition authority should be
given powers to order damages or provide restitution to consumers who suffered from
price hikes due to anticompetitive behaviour. Fourth, where parties engage in
unauthorised mergers, the competition authority should have the power to order a

divestiture.

Some transactions take place outside the jurisdiction of the competition authorities, but
impact the economy, especially among multinational corporations. For example, two
competitors in the domestic market that are subsidiaries of international companies, could
find themselves merged if their parent global companies merge. The competition authority
should have the power to investigate such cases, even though the merger took place
outside its jurisdiction (Phan, 2016; UNCTAD, 2017). Extraterritoriality provisions should
be adopted to ensure that the competition authority could guard against reduced market
competition due to activities outside the borders.

As competition enforcement gathered momentum, it became apparent that successfully
prosecuting cartels was a difficult task (OECD, 2018). Hard core cartels are difficult not
only to detect but also to successfully prosecute if there is no cooperation from one of the
members or from an insider. Thus, competition laws also provide for incentives to
members of cartels to confess and aid in the prosecution of the other members (UNCTAD,

2016). Provisions in the competition laws for immunity for cartel members that cooperate
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are widely known as the corporate leniency programme. Under this arrangement,
members of a cartel escape punishment or receive reduced fines if they provide
information as well as evidence that would assist in the prosecution of the other members.
Thus, in the early 2000s, a leniency programme became embedded in many competition
laws around the world and it is now regarded as the single most effective weapon for
cartel detection (OECD, 2018). For example, the detection of about 45-55% of the cartels
exposed in Canada, Germany, New Zealand and Korea by 2015 can be attributed to
leniency programmes, while in the EU about 80% of cartels were detected through the
programme (OECD, 2018). South Africa recorded marked improvement in busting cartels
following the adoption of the corporate leniency programme in 2004 and its amendment
in 2008 (Muzata, Roberts and Vilakazi, 2017). Thus, in this study, provisions on corporate
leniency are considered a critical attribute of a strong competition regime.

2.4 Chapter Summary

This Chapter has provided the definitions for the key terms as used in this study. This
makes it easier to understand the context under which the terms are used in subsequent
chapters. More importantly, the Chapter has also given the definitions and discussions of
the anticompetitive practices which a competition authority would be expected to enforce
once established, as well as the institutional framework that is considered ideal for
effective competition enforcement. This has also helped set the context for the
assessment of competition regimes in the TFTA countries under focus, as the presence
of these attributes will be the basis upon which quality of competition regimes is measured

as explained in Chapter 6.

This discussion on the key aspects of competition policy sets the context for the
discussion on the key issues under investigation in this study, as competition policy is a
central pillar for the study. However, given that the TFTA was used as a case study and
trade patterns for the countries that will form the TFTA were of interest, there is also a
need for an overview of the level of trade taking place among the TFTA countries as well
as with the rest of the world. The thesis also focuses on how changes in competition

regimes affected trade; there is thus a need to trace the evolution of competition regimes
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in the countries to form the TFTA and the main factors behind these changes. An overview
of the trade patterns and competition regimes that exist in these countries is therefore
discussed in the next chapter. It is important to note that only an overview of the
competition regimes is given, the purpose being to appreciate the scores that each

country will be assigned based on measures discussed in Chapter 6.
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CHAPTER 3: OVERVIEW OF TRADE AND COMPETITION LAWS IN THE TFTA
COUNTRIES

3.1 Introduction

This study aimed to understand the trade and competition dynamics of the countries in
the envisaged TFTA and to assess whether the current trade flow patterns among the
countries that will form the TFTA could be enhanced by adopting competition reforms. In
order to contextualise these issues, this chapter presents an overview of the current size
of the envisaged TFTA trade with the rest of the world by adding the individual TFTA
country trade data?! . The chapter also assesses bilateral trade patterns among the
countries that will form the TFTA. The trade patterns and their evolution over time would
also help to reveal whether the volumes have been sufficient to allow for an assessment
of their main drivers, for which competition reforms in the countries is a candidate. In the
same vein, understanding how the competition regimes in these countries have evolved
over time helps to set the context for the study. The discussion on competition reforms in
the TFTA countries enables an examination of whether such reforms could be expected
to shape the nature of competition in the market. Only competition reforms that are
enforced would be expected to facilitate competition outcomes in the market, which would

in turn influence trade patterns.

This chapter outlines TFTA country trade patterns using data for the period 2001 to 2019.
The discussion focuses on intra-TFTA trade flow patterns (total bilateral trade between
the countries that will form the TFTA) as well as trade with the rest of the world. In addition
to total trade volumes, Section 3.2 covers import and export trends among the countries,
which will be the basis for reflecting on whether the levels of imports and exports have
been influenced by the competition reforms adopted by member countries over time. The
discussion on intra-TFTA trade also helps reflect whether the current levels of bilateral
trade among the countries could be large enough to fit the estimation models employed

in this study.

21 TETA trade with the rest of the world is therefore the total sum of each of the TFTA countries’ trade with the rest
of the world
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Section 3.3 discusses the evolution of competition laws in the TFTA countries. The
adoption period is split into four phases??, namely, the first countries to adopt competition
reforms, countries that adopted them during the structural adjustment phase (1990-2000),
those that embraced them in the new millennium (2001-2010), and late adopters (post-
2010). The factors that caused member countries to adopt competition reforms are
examined as this would also affect the manner in which the reforms are likely being
enforced. The discussion on individual countries is extended to the REC level to establish
how the dynamics at this level would have influenced countries to adopt competition
reforms. Tracing the evolution of competition reforms over time will reveal whether there
have been significant variations that would be captured by the model. A summary of the
implications of the trade patterns as well as the evolution of competition reforms across

the member countries is presented in section 3.4.

3.2 TFTA countries’ trade flow patterns
Variations and patterns in international trade among the countries constituting the TFTA
is the central issue of this study, as this enables an understanding of the region’s status

in terms of global and continental trade.

3.2.1 TFTA countries’ trade patterns with the world

In nominal terms, total trade?® between the TFTA countries and the rest of the world grew
significantly during the period 2001 to 2019. Data from the International Trade Centre’s
Trade Map shows that total trade between the TFTA countries and rest of the world
increased from about US$123 billion in 2001 to about US$543 billion in 2019. This
demonstrates the region’s importance in global trade. On average, total TFTA countries’
trade with the world grew by about 9.9% per annum. The share of imports in total trade
in the TFTA averaged about 55% between 2001 and 2019, while the remainder is the
share of exports (Figure 1). Thus, based on trade patterns, the envisaged TFTA is

generally a net importer.

22 The basis for splitting into these categories is just arbitrary and not based on any predetermined formula
23 That is, total exports by all the TFTA countries plus their total imports.
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Data Source: Trade Map database
Figure 1: Exports and imports share in total trade between the TFTA and rest of world,
2001-2019

Exports from the TFTA countries to the rest of the world, which increased from about
US$52.4 billion in 2001 to about US$250.9 billion in 2019 (Figure 2), grew by an average
of about 11.1% per annum over the period. If this momentum is maintained, the region
could eventually become a net exporter. Imports by the TFTA countries from the world
were valued at about US$70.3 billion in 2001 and increased to US$292 billion by 2019,
growing by an average of about 9.2% per year. This generally shows that there is a
significant level of trade which is worth analysing in terms of main drivers. The trends
show that there is general similarity between the movement in exports and imports
between 2001 and 2019 (Figure 2), with the two appearing to fluctuate in a similar pattern.
This is confirmed by a simple correlation coefficient between exports and imports, which

for the period under review was a high positive of about 0.97.
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Figure 2: Value of exports and imports between countries in the TFTA and rest of world,
2001-2019 (US$ 000)

3.2.2 Trade among the proposed TFTA members

Given that the focus of the thesis is on whether competition reform drive bilateral trade, it
is also important to discuss the trade patterns among the countries to form the TFTA.
Trade among TFTA members (intra-TFTA) also increased between 2001 and 2019 in
nominal terms. Total intra-TFTA trade increased from about US$18 billion in 2001 to
about US$69 billion in 2019. Imports and exports are equally important in determining
total intra-TFTA trade trends. Prior to the global financial crisis in 2009, intra-TFTA
imports were higher than intra-TFTA exports; however, exports were higher from 2010
(Figure 3). The slowdown in economic activity in developed countries might have caused
shifts in import behaviour among TFTA members, which has been sustained since then.
Intra-TFTA imports increased from about US$10 billion in 2001 to about US$33 billion in
2019, having peaked at about US$53 billion in 2013. Intra-TFTA exports increased from
about US$7 billion in 2001 to over US$35 billion in 2019, with a peak of US$55 billion in
2013. On average, intra-TFTA exports grew by more than 11% per year while imports
grew by about 9%; hence, exports overtook imports in terms of volume. However, a

worrying trend is that between 2013 and 2016, intra-TFTA trade was on a sustained
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downward trend. While it recovered slightly in 2017 and 2018, the recovery was not

sustained into 2019.

120
2]
c
K]
= 100
= 1 . \
80
60
40
’ IIII
OI
I N M I IO © I~ 0 O O «+4 N M < 1 © N~ 0 O
O O O O oo 0o oo 00 O d d d d d d d o «d
o O O O O O O O O O O O O O O O o O o
N N AN NN NN AN AN AN NN NN N NN N
mmmm ntra TFTA exports = Intra-TFTA imports Total intra trade

Data Source: Trade Map database
Figure 3: Intra-TFTA imports and exports, 2001-2017 (US$ thousands)

The extent to which the countries to fall under the proposed TFTA prioritise trade among
themselves rather than with non-TFTA members is also important. On average, total intra-
TFTA trade constituted only about 15% of total trade conducted by TFTA members with
non-TFTA members around the world between 2001 and 2019 (Figure 4), peaking at
about 17.3% in 2003. Expressed as a percentage of total TFTA global exports over the
period, intra-TFTA exports averaged about 16%, peaking at about 21% in 2016 (Figure
4). Intra-TFTA imports averaged about 14% of TFTA members’ total imports. This implies
that TFTA members’ main trade partners are generally outside the TFTA; hence, much

remains to be done if the TFTA is to achieve its key objectives.
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These trade patterns have three implications with respect to this study’s objectives.
Firstly, the trade volumes and interactions to be estimated are a small but significant
market, with the potential to increase further based on rising international trade volumes.
The study is thus timely as embracing competition reforms and discussions within the
TFTA could promote further improvement in trade volumes. Secondly, the bulk of trade is
conducted with countries outside the region. There is, therefore, a huge potential market
that could be tapped through trade diversion from non-TFTA members to TFTA countries.
This should be a motivation to pursue regional integration to ensure that more resources
are localised. Thirdly, the export and import patterns among TFTA members are a
significant proportion of total trade. Thus, if competition reforms matter, they have a
potential to be a significant influencer of trade volumes, whether through imports or
exports. It was thus important that the methodology should enable the impact of
competition reforms to be separately assessed with respect to whether the adopting

country is the exporter or importer.
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3.3 The evolution of competition laws in the TFTA

Although many countries in the TFTA now have competition laws, this was a somewhat
lengthy journey. It also included weak attempts to produce competition laws in some
countries, resulting in some legislations that lacked the basic provisions required to
adequately regulate anticompetitive behaviour. In chronological order?, the evolution of
competition reforms among the TFTA countries can be described as having been initiated
by the Democratic Republic of the Congo (DRC) and ending with Angola, which adopted
its first competition legislation in May 2018.

3.3.1 The first countries to adopt competition reforms (before 1990)
Four countries, the DRC, South Africa, Kenya and Tunisia moved to adopt competition
laws prior to 1990.

a) Democratic Republic of the Congo

The DRC can be regarded as the first TFTA member to embrace competition reforms,
even though it took a long time to promulgate effective legislation. The DRC constitution
empowers the president to promulgate laws as well as to issue decisions by ordinances.
Competition laws were mainly by ordinances. The first attempt at regulating competition
in the DRC was the Ordinance-law on Unfair Competition (No 41-3) which was passed in
February, 1950. However, it merely allocated responsibilities in matters of unfair
competition and listed activities that could be deemed to be contrary to honest practice in
trade and industry (WTO, 2016). It therefore did not adequately cover anticompetitive

practices.

In 1961, the DRC introduced another ordinance, the Decree-Law of March 1961 which,
together with its amendment in 1983 (Ordinance-Law No. 83-026) defined offences
relating to prices and supply. Anticompetitive practices were still not adequately covered.
A Ministerial Order in 1987%° established a Competition Commission to investigate and

24 The discussion in this study ends in December 2018 and there have since been further developments.
% No. DENI/CAB/06/013/87.
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sanction restrictions on free competition and empowered it to regulate a number of

restrictive business practices, including?®:

e Agreements imposed by manufacturers on retailers

e Concerted practices or similar agreements among competitors

e Vertical agreements

e Abuse of dominance, including excessive pricing and inappropriate conditions
e Price discrimination

e Vertical, horizontal and diagonal mergers and acquisitions.

However, the Competition Commission never functioned in practice (WTO, 2016) and it
was only in 2018 that a law, which can be deemed to contain provisions that keep up with
modern competition law, was passed. The Law on Pricing Freedom and Competition?’
that was promulgated in July 2018 regulates key anticompetitive practices. It provides for
the setting up of the Competition Commission as the enforcement authority, although the
regulations have yet to be issued?® (Sorinas et al, 2018); hence, the law remains

unenforced to date?°.

Thus, despite early signs of attempting to introduce competition laws, the DRC lags

behind other countries which only adopted competition reforms in the 1990s.

b) South Africa
South Africa was the second country in the TFTA to embrace competition reforms through
the Regulation of Monopolistic Conditions Act of 1955. However, this was largely a ‘feeble

piece of legislation’ (Mokoena, 2012) in that it was administered by the Board of Trade

26 The law can be found at https://www.droitcongolais.info/files/9.3.4.1.-Arrete-du-26-mai-1987 Commission-de-
la-concurrence.pdf accessed 07 March 2019.

27 Organic Law No. 18.020.
28 Herbert Smith Freehills Legal Briefings, at https://www.herbertsmithfreehills.com/latest-thinking/the-

democratic-republic-of-congo%E2%80%99s-new-pricing-freedom-and-competition-act, accessed 13
November 2019.

29 As at November 2018.
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and Industry which was mainly inactive. Indeed, the only case that was acted upon was
one referred to the Minister of Economic Affairs by the board (Mokoena, 2012). The
Maintenance and Promotion of Competition Act, 1979 was introduced to address some
of the identified challenges. This law was implemented by the Competition Board, but was
ineffective due to the weaknesses of the law as well as the limited powers granted to the
Competition Board. It was only in 1998 that a strong competition regime came into force

in the form of the Competition Act, 1998, which became effective in September, 1999.

The Competition Act was the result of an internal process initiated in 1995, spearheaded
by the Department of Trade and Industry, which included negotiations among business,
labour and government to settle on competition policy principles (Mokoena, 2012). This
could explain why South Africa is more successful in enforcing its competition laws than

other countries in the TFTA where the process was largely imposed on business.

South Africa’s competition legislation introduced the Competition Commission, an
independent body, as the enforcement authority. It also created the Competition Tribunal,
where parties aggrieved by the Competition Commission’s decisions can appeal. The
tribunal also serves as the adjudication institution. The Competition Appeal Court was
established to review decisions of the Competition Tribunal and hear appeals against its

decisions.

Although the Act has been amended a number of times3°, the 2009 amendments
introduced significant changes to the manner in which competition law is enforced in
South Africa. The 2009 Competition Amendment Act introduced concurrent jurisdiction,
spelling out how regulatory roles relating to competition would be shared between sector-
specific regulators and the Competition Commission. It also promulgated the Competition
Commission’s Corporate Leniency policy, which had been prepared in 2004. Finally, the
Commission was empowered to deal with complex monopolies and criminal cartel

conduct, although this did not become effective until 2016.

30 For example, the Competition Amendment Act, No 35 of 1999; Competition Amendment Act, No 15 of 2000;
Competition Second Amendment Act, No 39 of 2000; and Competition Amendment Act No 1 of 2009.
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c) Kenya

Kenya promulgated the Restrictive Trade Practices, Monopolies and Price Control Act in
1988, which became effective a year later. The Monopolies and Prices Commission was
established within the Ministry of Finance to enforce the Act, together with a Restrictive
Trade Practices Tribunal to hear appeals against the Commission’s decisions (Mehta,
2006). The Commission’s powers included regulating defined restrictive trade practices,
correcting unwarranted concentration of economic power, and overseeing price controls.
The law defined conduct associated with abuse of dominance and anticompetitive
agreements as ‘restrictive trade practices’ and rendered them illegal. However,

liberalisation of the economy in 1993 saw the abolition of price controls (Mehta, 2006).

The Competition Act that was passed in 2010 introduced an independent competition
authority as an enforcement agency and also introduced criminal penalties for violations
(Mudida, Ndiritu and Ross, 2015). It provided for the establishment of a Competition
Tribunal, although its members were only sworn in on 7 June, 2017 and the rules to
ensure that the tribunal becomes operational have not yet been formulated and
gazetted 3. A 2016 amendment strengthened penalties relating to mergers and

introduced provisions to empower consumers.

d) Tunisia

Tunisia, which is a recent entrant to the TFTA, having joined COMESA in 2018, was the
first Middle East and North African country to adopt a competition law (Gani, 2012). Law
No. 64 of 1991 was passed on 29 July, 1991 as part of the country’s shift from a highly
regulated and controlled economy to a market economy (Mehta, 2006). Its promulgation
followed the adoption of the World Bank and IMF sponsored structural adjustment
programmes that commenced in 1986 (Mehta, 2006). Tunisia’s competition law was
modelled on France’s 1986 Ordinance, which mainly aimed to abolish price controls

(Mehta, 2006). It also conformed to EU standard as 80% of the country’s trade was with

31 As at the end of 2018. See https://www.bowmanslaw.com/legal-updates/kenyas-competition-tribunal-members-
sworn/ accessed 7 March 2019.
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the EU (Gani, 2012). The Tunisia Competition Council was established as the regulatory
body.

By 2012, competition legislation in Tunisia had undergone five amendments (Gani, 2012;
Hammed, 2006) as the government sought to strengthen it by addressing a number of
identified deficiencies. These included Law No. 93-83 of 1993; Law No. 95-42 of 1995;
Law No. 99-41 of 1999; Law No. 2003-74 in 2003; and Law No. 2005-60 of 2005. One
reason for the amendments was that the law had not differentiated between vertical and
horizontal agreements and had also not provided much detail, such that a number of
agreements were not regulated. The 1995 amendment prohibited all exclusive
agreements (Mehta, 2006) and regulated mergers. The 1999 amendment mainly catered
for other public interest provisions and bestowed power on the Minister of Trade to
authorise such agreements under exceptional circumstances (Mehta, 2006). The 2003
amendment accommodated various international commitments that the government had
entered into (Mehta, 2006).

The amendments strengthened Tunisia’s competition law, which now covers all types of
anticompetitive practices (Gani, 2012). The Competition Council was also bestowed with
powers to impose sanctions, including administrative as well as judicial measures and
imprisonment (Economic and Social Commission for Western Asia (ESCWA), 2015).
Tunisia was also among the first African countries to embrace the corporate leniency
programme (ESCWA, 2015).

The most comprehensive and significant change to Tunisia’s competition law was Law
No. 36 of 2015 (Youssef and Zaki, 2019) which, to a large extent, replaced the 1991
competition law in total. Article 78 provides that the law repeals all provisions of Law No.
91-64 relating to competition and prices, including amendments. Thus, anticompetitive
practices, the power of the competition authority to impose sanctions, the corporate
leniency programme and administrative operating procedures are now all regulated
through Law No. 36 of 2015, which is a modern competition law whose provisions are in

line with those required to ensure fair competition in the market.
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3.3.2 Countries adopting competition laws during the market liberalisation phase
(1990-2000)

Some countries adopted competition laws in response to the actual and anticipated
effects of the market liberalisation phase between 1990 and the year 2000. This includes
the period when structural adjustment programmes spearheaded by the IMF and the
World Bank were adopted by many countries in the TFTA. Competition laws were either
adopted as part of the reform package or during the period following the reforms to

address anticompetitive conduct.

a) Tanzania

Trade liberalisation in the early 1990s rendered Tanzania’s economy vulnerable to
shocks, including anticompetitive practices by both local and international firms, which
found themselves at an advantage following liberalisation and privatisation of state-owned
firms (Ringo, 2012). A government taskforce was established in the early 1990s, which
eventually came up with recommendations for competition reforms, including the need

for competition law (Ringo, 2012).

Parliament passed the Fair Trade Practices Act in 1994, which was to be implemented
by a Trade Practices Commissioner, together with a secretariat. The law also provided
for a Trade Practices Tribunal, an appellate platform, to hear appeals from parties
aggrieved by the commissioner’'s decisions. However, the Act was not effectively
implemented due to a number of challenges. These included too much discretion being
granted to the Minister, including price control functions, which compromised the
independence of the commissioner (whose appointment process was also not specified)
and too broad provisions which also disallowed pro-competitive conduct (Ringo, 2012).
In 2001, the Fair Trade Practices Act was amended and the Trade Practices
Commissioner was replaced by a Chairman, while a new enforcing authority was

introduced in the form of the Fair Competition Commission.
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The Fair Competition Act which was promulgated in 2003 remains in force. This modern
competition law regulates all competition violations as well as maintaining the original
institutional set up, namely the Fair Competition Commission as the enforcing authority
and the Fair Competition Tribunal®?. The Act also enhanced the independence of the

regulating institutions.

b) Zambia

Zambia and Tanzania established their first competition laws in the same year, both in
response to liberalisation. Zambia’s decision can also be said to have been motivated by
structural adjustment programmes. The Zambian Parliament passed the Competition and
Fair Trading Act in 1994 and it came into force in 1995. Although the Act provided for the
Zambia Competition Commission (ZCC) as the enforcement institution, it was only
operationalised in May, 1997 (Ng'ona, 2015). The Competition and Fair Trading Act
remained in force for 13 years, during which time some challenges were identified,

including the fact that it:

e Did not adequately cover critical competition issues, including the manner in which
cartels and vertical agreements would be interpreted and treated, as well as the
definition of mergers and their notification process;

e limited the ZCC’s investigative powers and the administrative penalties it could
impose on businesses;

e made it difficult to prosecute cartels due to the lack of a leniency programme
(Ng’'ona, 2015).

In 2009, Zambia launched the Business Licensing and Regulatory Reform Programme
(BLRP), which was spearheaded by a BLRP Committee. The Committee’s mandate was
to simplify the licencing regime and make it more transparent, focusing only on the
necessary regulation processes (Ng’ona, 2015). The Competition and Fair Trading Act,

32 The 2001 Amendment to the 1994 Act also renamed the Trade Practices Tribunal the Fair Competition Tribunal.
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1994 was among the legislation identified for reform to enhance the manner in which

businesses operate.

In 2010, the Competition and Consumer Protection Act, 2010 (CCP Act) replaced the
1994 legislation. The ZCC was renamed the Competition and Consumer Protection

Commission (CCPC). Among the changes brought about by the 2010 legislation were:

e |t gives the CCPC the mandate to impose fines, which can go up to 10% of the
annual turnover of the guilty party, especially for abusive and cartel conduct, which
was not provided for under the old Act;

e the Act makes it easier to prosecute cartels by introducing a leniency programme,
where a party to a prohibited agreement that voluntarily discloses its existence and
co-operates with the CCPC in investigating it may be exempted in full from paying
the fine or pay a reduced fine;

e the CCP Act introduced the Competition Tribunal to hear appeals from businesses
against decisions of CCPC, which was not provided for in the earlier legislation;

e the merger enforcement regime was enhanced to make notification of all mergers
mandatory as long as a threshold is reached, unlike the old Act which provided for

notification only with respect to horizontal mergers.

c) Zimbabwe

Following the IMF/World Bank inspired Economic Structural Adjustment Programme
(1991-1995), Zimbabwe saw the need to regulate restrictive business practices that would
ensue from the process. In 1992, a team of local and foreign consultants undertook a
study which concluded that there was a high level of market concentration and entry
barriers which facilitated restrictive business practice (UNCTAD, 2012).

The Competition Act (No. 7 of 1996) was adopted in 1996 and created the Industry and
Trade Competition Commission as the competition regulator. It came into force in 1998.
In 2001, it was decided to merge the Industry and Trade Competition Commission and

the Tariff Commission as a cost saving strategy. The Competition Act was amended,
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largely to accommodate the merger. The 2001 amendment also made merger notification
mandatory. The regulatory authority was renamed the Competition and Tariff Commission
(Mehta, 2006). There has been no major amendment to the Act since 2001, making
Zimbabwe one of the few countries to go for a long time without amendments to factor in

new developments and enforcement challenges.

The Competition Act is very weak, although some of its provisions have been used to
regulate all three main anticompetitive practices since inception. However, there is no
general prohibition on anticompetitive agreements which are covered under ‘restrictive
practices’ and ‘unfair business practices’ (UNCTAD, 2012). The enforcement institutions
include the Commission and the Board of Commissioners, with appeals being made
through the Administrative Court, which also handles non-competition issues.

Due to these weaknesses, initiatives are3® underway to amend the Competition Act. In
2017, a Competition Policy was adopted to usher in a new approach to competition
enforcement, but it has yet to be implemented, pending amendments to the Act. The
amendments are largely in line with the recommendations from the 2012 UNCTAD Peer

Review exercise on competition laws.

d) Malawi

Following liberalisation in the 1990s, Malawi identified the need to control the transition
from public to private monopolies. In response to observed imperfect market structures
which would give rise to restrictive business practices, the country’s Competition Policy
was approved in 1997 (Government of Malawi, 1997). It provides for the enactment of
legislation on competition as well as an autonomous regulatory authority to administer the

law.

Promulgated in 1998, the Competition and Fair Trading Act only entered into force two

years later (Mehta, 2006). It provides for a Competition and Fair Trading Commission to

33 As at December 2019.
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implement the law, although it was only established in 2005. Prior to this, an Interim
Secretariat under the Ministry of Trade and Industry was tasked with administration of the
law. Despite being established in 2005, the Commission only became a fully-fledged
statutory corporation in October, 2012 (Competition and Fair Trading Commission, 2013).
Thus, enforcement of competition law in Malawi by an independent body only

commenced in 2012 even though the law was promulgated in 1998.

3.3.3 Countries adopting competition laws during the new millennium period
(2000-2010)

Countries in the TFTA that embraced the competition reforms agenda during this period
included some that adopted such reforms as a continuation of the liberalisation agenda
initiated in the late 1990s.

a) Mauritius

On the one hand, Mauritius can be regarded as the third country after the DRC and South
Africa to adopt competition reforms. The Fair Trading Act was enacted in 1980 and
amended in 1988 (Mehta, 2006). On the other hand, this Act lacked the basic aspects of
a competition law. Administered by the Ministry of Industry, Commerce and International
Trade, it mainly targeted consumer protection, especially conduct that misleads or

confuses consumers.

The Competition Act of Mauritius was passed in 2003, but due to a lack of political will
and opposition from the business sector, it never entered into force (CUTS, 2007). It
provided for a Competition Commission together with a Competition Appeal Tribunal to

hear appeals.

In 2007, Mauritius enacted the Competition Act of 2007 which repealed the 2003 law
before it had been enforced. The Act provided for the Competition Commission of
Mauritius, which was established in 2009 to enforce the Act. Unlike the 2003 legislation,

there is no provision for a separate appeal institution with the Board of Commissioners
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being the adjudication arm whose decisions can be appealed in the High Court. Thus,

implementation of competition legislation in Mauritius only began in 2009.

b) Namibia

Like Mauritius, Namibia adopted a competition law in 2003. A Steering Advisory
Committee on Competition was constituted following assistance from the EU, which
resulted in the development of a Competition Bill in 1996 (Mehta, 2006). The rationale for
adopting competition law in Namibia was largely its proximity to South Africa, at a time
when many South African firms had subsidiaries in the country. It was felt that such firms

would engage in anticompetitive practices given their dominance (UNCTAD, 2014).

Despite the law being promulgated in 2003, the Namibia Competition Commission was
only established as an enforcement agency in 2008. The secretariat was formed in
September 2009 (UNCTAD, 2014). The Board of Commissioners determines cases and
appeals are heard at the High Court of Namibia.

c) Ethiopia

Ethiopia also adopted its competition law in 2003. The Trade Practices Proclamation No.
329/2003 was enacted as part of the groundwork for the country’s membership of the
World Trade Organisation (Mehta, 2006). The Trade Practices and Consumer Protection
Authority, which was accountable to the Minister, was tasked with implementation (Mehta,
2006).

The 2003 legislation was replaced by the Trade Practice and Consumer Protection
Proclamation (No. 685/2010) in 2010. It introduced merger controls and an autonomous
competition authority (UNCTAD, 2018). The law was, however, repealed by the Trade
Competition and Consumer Proclamation, which was promulgated in 2013 and came into
force in March, 2014. It strengthened the powers of the competition authority, which was
renamed the Trade Competition and Consumers Protection Authority (TCCPA). It also
introduced a separate appellate body, the Federal Trade Competition and Consumer

Protection Appellate Tribunal.
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d) Egypt

Although articles that deal with monopolistic and anticompetitive behaviour were
embedded in Egypt’s criminal law for more than a century, it was only in 2005 that the
country adopted a legislation solely focusing on competition in the form of the Competition
and Prevention of Monopolies Law (Mehta, 2006). Prior to this, 17 draft laws were
formulated (Mehta, 2006). Successful promulgation of the 2005 legislation is attributed to
the change in government in 2004.

The Egyptian Competition Authority was established in 2006 together with a board vested
with central administration and decision making (OECD, 2016). In 2008, the law was
amended by Law No. 190 of 2008. The amendments increased fines for anticompetitive
practices, made notification of mergers compulsory and introduced other fines (El Fadl
and Hashish, 2009). Further amendments in 2010 through Prime Minister's Decree No.
2957/2010 and in 2011 through Prime Minister's Decree No. 1410/2011 granted
independence to the competition authority.

Law No. 56 of 2014 resulted in significant changes to competition enforcement in Egypt,
as it amended almost 60% of the extant law (OECD, 2016). The executive director was
now appointed by the board rather than the Prime Minister, while full leniency was to be
granted to a first violator who took the initiative to inform the competition authority of an
offence and submitted supporting evidence. The main weakness is with respect to merger
notifications, where notification can be made to the competition authority after the parties
have already merged, rendering merger regulation less effective.

e) Madagascar

Madagascar promulgated Competition Law No. 2005-020 in 2005. However, it was only
in July 2008 that Decree No. 2008-771 was issued which was intended to enable
enforcement of the legislation. The law could not be enforced given that the necessary
statutes to establish the enforcement institution, the Madagascar Competition Council
had not been passed (World Bank, 2015).
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A political crisis (2009-2014) as well as lobbying by industry slowed momentum and the
implementing decrees were only approved in 2014 (World Bank, 2015), with the
Madagascar Competition Council established in 2016 (Lipimile, 2018). This implies that
despite adopting competition law in 2005, Madagascar is among the countries in the

TFTA with the least experience in competition enforcement.

f) Eswatini

Eswatini’'s decision to adopt a competition law was largely driven by external factors,
especially pressure from regional groupings of which the country is a member, particularly
the Southern African Customs Union (SACU), although there was also pressure from
SADC and COMESA (Mehta, 2006). In 2004, Eswatini and Lesotho requested a
consultative workshop from UNCTAD to identify the main cross border trade and
anticompetitive practices affecting SACU intra-trade. Following this workshop, the country
requested assistance from the Zambia Competition Commission to draft a Competition
Bill (Mehta, 2006).

Parliament passed the Eswatini Competition Act in 2007, with the Eswatini Competition
Commission as the enforcement authority. However, it only became operational in 2010
(OECD, 2015). A Board of Commissioners is the adjudicative and policy making body.

g) Djibouti

Djibouti can be classified among the countries without competition legislation. However,
law No. 28/AN/08/6" L of 2008 on the Protection, Repression of Fraud and Consumer
Protection has some provisions which would be expected in competition law. Section 2
regulates agreements, abusive conduct and other competition violations, while section 3
deals with market transparency and restrictive practices. Part One of the Law, which
focuses on freedom of competition and prices, also has some competition law provisions.
There is, however, no provision for a competition institution to enforce it, with authority to

enforce the law being vested in the Ministry of Commerce (Lipimile, 2018). Thus, despite
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having legislation with some competition provisions, Djibouti does not have any

experience in competition enforcement.

h) Botswana

Botswana was among the few countries on the African continent to formally adopt a
competition policy before introducing a law. In July 2005, the Botswana National
Competition Policy was introduced to establish the parameters and create the
environment for the drafting of a competition law (Government of Botswana, 2005). The
need to adopt the policy was highlighted by two studies on economic mapping and a
legislative inventory through a process spearheaded by UNCTAD. Studies were
conducted on the market structure, firm conduct and existing laws which were harmful to
consumer welfare (UNCTAD, 2018b).

The Competition Act, 2009 was passed four years after the policy statement. It introduced
two institutions, namely the Competition Authority of Botswana, which is the investigative
institution and the Competition Commission of Botswana, the adjudicating authority. The
Competition Authority was established in April, 2011 and started operating in October,
2011 when the regulations governing its operations were gazetted. The Competition

Commission was put in place a year later in 2012.

Although the competition enforcement regime is only a few years old, there are already
initiatives to amend it. In 2017, a new Competition Bill was passed in Parliament which
was assented to by the president in May, 2018 (UNCTAD, 2018). As at November, 2018,
no further progress had been made.

i) Sudan

Sudan passed the Competition (Organisation) and Monopoly (Prevention) Act in 2009 in
response to economic liberalisation and anticipated anticompetitive practices. It provides
for a Competition and Prevention of Monopoly Practices Council as the enforcement
institution. The Council’s board was appointed in 2013 as well as a chair and secretary,
and it held its first meeting (UNCTAD, 2015b). However, by 2018 the secretariat had yet
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to be appointed, which implies that although there is a competition law, it is not being
implemented (African Law Business, 2018). Thus, Sudan is among the countries that

have adopted laws but do not prioritise their implementation.

]) Seychelles

The Seychelles government adopted the Fair Competition Act in 2009. It is enforced by
the Fair Trading Commission, which was established by a separate piece of legislation,
the Fair Trading Commission Act of the same year. The Fair Competition Act became
operational in April, 2010, which also implies that the enforcement history is fairly new. It
provided for the establishment of an Appeal Tribunal, an independent platform through
which the Fair Trading Commission’s decisions can be appealed. However, the Appeal
Tribunal was only established in February, 2013 (UNCTAD, 2014b). It was thus four years
before businesses were able to appeal. In December, 2014, Seychelles adopted a

National Competition Policy to guide the overall competition environment34,

k) Burundi

Burundi enacted the Competition Act in 2010 through Law No. 1/06. It provides for the
Competition Commission as the enforcement authority. However, the Burundi
government did not develop any legislative mechanisms to enforce the law, including
relevant statutes to create the enforcing authority (Karanja-Ng’ang’a, 2017). By 2018, no

further progress had been made®®.

3.3.4 Late adopters of competition laws: Post-2010
The TFTA includes some countries where adoption of competition reforms is very recent.
This implies that there are a number of countries that are still in the early stages as far as

gaining competition enforcement experience is concerned.

a) Rwanda

34 The Fair Trading Commission at http://ftc.sc/fair-competition/national-competition-policy/ accessed 30 March
2019.

35 Us Bureau of Economic and Business Affairs, ‘Burundi 2018 Investment Climate Statements Report” at
www.state.gov/e/eb/r/s/othr/ics/2018/af/281392.htm
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Although Rwanda enacted competition legislation during the post-2010 period, the initial
steps were taken in 2010 when the government formulated a Competition and Consumer
Protection Policy (Government of Rwanda, 2010). A Competition and Consumer
Protection Unit was also established under the Ministry of Trade and Industry. Law No.
36/2012, which was passed in October, 2012, contains provisions on mergers, abuse of
dominance, and anticompetitive agreements and is generally in line with modern
competition laws. It also provided that the implementing institution would be established

by a separate law.

Law No. 61 /2013 of 2013 established the National Standards Inspectorate, Competition
and Consumer Protection Authority (NICA), which, among other legislation, was intended
to implement the 2012 competition law. It was to be supervised by a supervisory authority
to be determined by a Prime Minister’'s Order. Delays were caused by the government’s
efforts to merge the NICA with other institutions performing similar functions and it was
only in July, 2017 that Law No. 31/2017 was passed, establishing the Rwanda
Inspectorate, Competition and Consumer Protection Authority (RICA).

This legislation repealed Law No. 61/2013 which established NICA and thus made RICA
the new competition enforcement authority. However, RICA could not commence
operations until August, 2018 when Prime Minister's Order No. 116.03 that set out the
organisational structure, and salaries and fringe benefits for members of the executive
organ of RICA was passed. Thus, while the law was passed in 2012, it could not be
enforced until August, 2018. The Competition Unit at the Ministry of Industry and
Commerce was generally in charge of competition matters during this period.

b) Mozambique

The journey towards competition reforms in Mozambique started in 2007 when the
country adopted a competition policy (Pereira and Saraiva, 2018). Competition law was
adopted through Law No. 10/2013 of 11 November, 2013. Its provisions are those
expected in modern competition law, as it regulates all the main anticompetitive practices.

In August, 2014, Decree No. 37/2014 was issued to provide for the Mozambican
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Competition Authority to enforce the law. Decree No. 97/2014 followed in December,

2014 which provided for the competition law to become effective.

Mozambique’s competition law closely follows the Competition Act of 2003 in Portugal,
the country’s former coloniser (Pereira and Saraiva, 2018) However, although Decree
79/2015 was issued to set out the various charges imposed by the competition authority
for different services, the Mozambique Competition Authority was not operational by 2018
(Pereira and Saraiva, 2018). This implies that only the courts can prosecute violations
using the Competition Act. Without a dedicated institution to undertake investigations, the

competition law generally remained unenforced by 2018.

c) Comoros

Comoros adopted Law No. 13-014/AU in 2016 that established the National Competition
Commission (CNC) as the enforcement authority. While the law contains modern
competition provisions, it does not provide for merger notification despite including
administrative penalties if parties to a merger provide incorrect information to the CNC?26,

However, by January, 2018, the competition authority was not yet in force in Comoros?’.

d) Angola
Angola enacted its first competition law in May, 2018. Law No. 5/18 creates a competition
regulatory authority to enforce it. The competition fraternity will be monitoring how the law

will be implemented?8.

3.3.5 Countries yet to adopt competition laws
Countries in the TFTA without competition laws include Eritrea, Lesotho, Libya, Somalia,

South Sudan and Uganda. Of these, Uganda stands out given that in 2004, the country

36 See the African Antitrust and Competition Law Bulletin of March 2016 entitled “Comoros Gets Competition
Law” available online at https://africanantitrust.com/2016/03/17/comoros-gets-competition-law/ accessed 14
November 2018.

37 See the African Antitrust and Competition Law Bulletin of January 2018 entitled “Second Non-Merger
Investigation Opened By COMESA Enforcer” available at https://africanantitrust.com/2018/01/23/resale-price-
maintenance-in-comesa/ accessed 14 November 2018.

38 The author was not able to locate the new competition law to closely analyse the provisions.
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produced a Competition Bill but an Act had not been promulgated as at 2018. The
decision to draft the Bill can largely be attributed to efforts by development partners and
civil society organisations. The subsequent lack of action suggests that government was
not convinced about the need to develop competition law.

3.3.6 Developments at the regional level

Developments at the regional level with respect to competition regimes also affect the
nature of competition in the TFTA countries. Both COMESA and the EAC adopted
regional competition regulations that are superior to national competition laws (Lipimile,
2018). However, at SADC, it is Article 25 of the SADC Trade Protocol of 2000, where
member states are required to implement measures prohibiting unfair business practices
and promote competition (Lipimile, 2018). The Declaration on Regional Cooperation and
Consumer Policies of 2009 also calls upon Member States to take the necessary steps
to adopt, strengthen and implement the necessary competition and consumer protection
laws. Thus, there are is no regional competition law at the SADC level. The COMESA
Competition Regulations and the COMESA Competition Rules were adopted in 2004
although the COMESA Competition Commission, the enforcing authority, only became
operational in 2013 (Lipime, 2018). The EAC Competition Act, which was adopted in 2006
and is enforced by the EAC Competition Authority, has not yet been fully operationalised.
The regional competition laws largely apply to transactions with a cross border effect,
which prevents possible overlap in mandates with national competition laws. Thus, since
2013, even in countries that have yet to adopt competition law, the COMESA Competition
Commission has conducted some competition investigations. This also affects the
behaviour of economic agents, which could have an effect on trade.

3.4 Implications from the evolution of competition regimes among the TFTA
countries

The evolution of competition regimes across the TFTA countries has revealed about five
critical issues. First, there are quite some differences in terms of competition experiences,
as some countries have quite a lengthy experience with competition enforcement, while

others are still at the nascent stages. The benefits of competition are, therefore, expected
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to have differently accumulated among the countries. Second, the competition regimes
adopted in the countries are not the same. There are only six countries that have
competition policies in addition to competition laws. This shows that despite the benefits
associated with a competition policy, there are still some reservations in having the
commitment to prioritise competition reforms being explicitly expressed through a
competition policy. Third, there are countries that adopted competition laws, but took a
long time before the enforcement institutions of the law could be in place. This could
reflect that the commitment to embracing competition reforms was not quite pronounced,
as the reluctance to have the competition regime enforced is quite apparent. Fourth, while
South Africa and Zambia significantly amended their competition regimes to take into
account the developments that they encountered in their enforcement history, there are
also some countries such as Zimbabwe and Malawi that have gone over a long period of
time without significantly altering their competition regimes. Fifth, there are different
motivations for adopting competition reforms, including internally generated reasons as
well as external pressure. The different motivations could also explain the different paces
of the competition reforms.

In sum, there are a lot of differences between the countries’ competition regimes, which
would be expected to have also created differences in associated benefits from the
enforcement of the regimes. The different pace of competition reforms across the
countries offers an opportunity for the models used in the study to capture differences
among them and to assess whether these differences would explain differences in trade
volumes. The differences also offer an opportunity to explore whether economies in
countries that improved the quality of their competition regimes at a faster pace were able
to extract more benefits from bilateral trade than those whose competition reform journey

proceeded at a sluggish pace.

3.5 Chapter Summary

This chapter demonstrated that there are large trade volumes that take place within the
proposed TFTA, which have generally trended upward since 2001. Total trade volume
with the world of about US$543 billion by 2019 will make the TFTA an important player in
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the global trade discourse. Bilateral trade volumes between the countries to form the
TFTA are also large at about US$69 billion by 2019, highlighting the role that regional
integration measures will play in cementing this relationship. It is important to ensure that
these trade volumes are maintained and to explore other measures to create more trade
opportunities among the member countries. The adoption of competition reforms is one

such potential avenue which this study explored.

The chapter also traced the evolution of competition reforms among countries in the TFTA
between 1950 and 2018. This was a sluggish journey and the quality of the competition
regimes differs significantly. While some countries took a long time to enforce their
competition regimes after adopting them, others have yet to embrace competition
reforms. Furthermore, some laws have remained static while other countries have
amended their laws periodically to remain relevant in the dynamic market environment.
The Chapter thus set the context to empirically examine the relationship between

competition reforms and international trade.

The following chapter presents the theoretical review of literature in order to understand

the theoretical framework for this study.
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CHAPTER 4: THEORETICAL LITERATURE REVIEW

4.1 Introduction

Before undertaking a review of the empirical literature, it is important for the theoretical
framework of the study to be comprehended. The three objectives that this study is
exploring need to have some theoretical basis, which would inform how expectations are
formed with respect to the issues to be assessed. As stated in Chapter one, this study
has three objectives. All of these are engrained within different theoretical foundations.
The first objective is to assess the level of acceptance of competition reforms in the
countries to constitute the TFTA. The rationale for adopting competition reforms is
influenced by the theoretical benefits of competitive markets, which is what competition
policy would be seeking to attain. The second objective was to investigate whether the
differences in the level of the adoption of competition regimes in the African countries
under review can explain trade flows between the countries. This would imply that
competition policy can be located within international trade theories. The third objective
was to determine whether differences in economic growth could explain the different pace
at which competition reforms has been adopted among TFTA members, which would also
explain why they could be losing out from any benefits from competition enforcement.
Thus, a discussion of regulation theories would be instrumental in explaining the rationale

for having existing forms of regulation in an economy, including competition policy.

This chapter presents the theoretical framework adopted for this study. Section 4.2
focuses on theories of market structure. The way in which markets are structured
influences a firm’s expected behaviour in the market. In general, four types of market
structures would be expected to arise across different sectors of an economy. These are
briefly discussed, with the main intention being to showcase the major characteristics and
concerns of each type of market structure. Enforcement of competition reforms is
generally expected to create the conditions similar to those of a perfect competition
model, which has desirable characteristics in terms of consumer welfare. If markets are

not competitive, they would fall under one of three categories, namely, monopoly,
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oligopoly or monopolistic competition. Thus, the motivation for the TFTA countries to

adopt competition reforms is related to the need to transform the market structures.

Section 4.3 briefly focuses on theories of international trade, classified into founding and
contemporary theories. It discusses their evolution as well as their main focus and
implications. The founding theories of the international trade that are discussed were
developed during the 18th and 19th centuries®. Each theory is discussed in relation to
the main issue under investigation, namely, how competition (which competition policy
seeks to influence) relates to international trade. It should be noted that several theories
are not discussed as they are not relevant to the issue under investigation. The main

objective is to unveil each theory’s implications with regard to competition.

Section 4.4 presents the theoretical framework which would set the context for the
discussion on whether competition reforms can develop naturally as the economy grows.
The primary motivation for exploring this argument stems from Waked (2016), who
established that the level of economic development in African countries appeared to have
a causal effect on the decision to adopt competition laws. The theoretical framework are
the regulation theories, especially how economic development would be expected to

influence the type or model of regulation to be adopted.

4.2 Motivations for competition policy adoption decision

Theories of market structure generally influence the decision to embrace competition
reforms, where the intention is to transform the structure of the market from one
considered to be less favourable for the promotion of consumer and societal welfare to a
market structure that is more conducive. Thus, a discussion on market structure theories
demonstrates the rationale for adopting competition reforms. According to Hattori (1975),
the origins of the term market structure lie in a discussion on early industrial organisations

by the Harvard Group after the 1930s. Prior to this, discussions on market structure were

39 One exception is the protectionist theory by Richard Schuller, published in 1905, which falls in the 20th
century. However, like many economists at the time, his published work followed many years after the
original idea was in the public domain.

64



generally informed by pricing theories. Hattori (1975) adds that although Edward H.
Chamberlin is credited with the original formulation, Mason (1939) and Bain (1956) from
Harvard were responsible for the further development of market structure theories. Bain
(1956) introduced the famous Structure-Conduct-Performance model, which holds that

the market structure determines firm behaviour, which also influences performance.

The market structure can be defined as the environment in which a firm is subjected to
competitive discipline, that is, it is the setting in which the principle of competition can be
made effective (Hattori, 1975). As such, the critical environmental factors that affect the
basic decisions made by an individual firm shape the market structure. Hatorri (1975)
identifies three main elements of market structure which emerged from the various market
structure theories over the years. The first is the number, size and distribution of the
buyers and the sellers participating in a market, while the second is the degree or extent
of product differentiation. Finally, ease of entry to the market determines the market
structure, as this would also determine the number and size of players. In addition, the
extent to which any individual firm is able to exercise control over prices affect the market
structure (Viljoen, 1998).

The market structure has significant influence on the level of competition in a market.
Competition can be classified into two categories, hamely, commodity competition and
enterprise competition (Hatorri, 1975). The former focuses on the extent to which different
varieties of the same product compete. These varieties or characteristics would differ
based on buyers’ preferences and tastes, to which producers would react by changing
production techniques. Enterprise competition focuses on the extent to which an
enterprise can increase its profit by either working to gain more transactions or by
obstructing its competitors’ transactions (Hatorri, 1975). Thus, the decision matrix of an
enterprise is dependent on the behaviour of its competitors. Commodity competition is,
therefore, a precondition for entrepreneur competition as products need to be considered

as substitutes before producers compete to produce them.
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Since market structures are different, there would also be differences in the manner in
which firms compete, which also depends on the structure of the market. Four competition
models have emerged over the years based on market structure characteristics, which
provide the basis for explaining how market structure affects firm behaviour. These
include perfect competition and monopoly on the one hand and monopolistic competition
and oligopolistic competition on the other. The first two are generally extremes and
opposites of each other, while the last two share some similarities. Under perfect
competition, there would be no government intervention in the market to influence buyers
or sellers (Viljoen, 1998). The presence of a number of producers selling identical goods
implies that there is price competition until the forces of demand and supply determine an
equilibrium price. Thus, each firm is not a price setter, but a price taker since it cannot
influence market prices individually (CUTS, 2001; Simpson, 2010; Rosenburg and
O’Halloran, 2014). A perfect competition model would be preferable for consumers, as
prices are low because firms can only extract enough to meet their costs rather than to
exploit consumers. Thus, competition policy will aim to create conditions which mimic
perfect competition, where firms compete fairly and the consumer benefits through
reduced prices. At the other extreme of a perfect competition model is a monopoly.
Producing a product with no close substitutes, where competition is prevented by
significant natural and artificial barriers, the only limitation on a monopolist’s ability to
extract as much as possible from consumers is consumers’ budgets, as reflected by
demand (Viljoen, 1998). Although the monopolist is the only seller, high prices may cause
consumers to shift consumption habits to other products. Thus, competition policy would
aim to ensure that only natural monopolies as well as those arising out of production
efficiencies would be allowed, while those that emerge due to behaviour aimed at
squeezing out potential rivals are regulated. This implies that concerns about increasing
monopolisation of some sectors of the economy could motivate the adoption of

competition reforms.
However, it is not likely that markets in the TFTA would be characterised by perfect

competition or monopoly, but would be somehow in between. This means that markets

are likely to have more than one player, even though the number might not be as large
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as that envisaged by the perfect competition model to the extent that each player would
fail to influence the market price (Chamberlin, 1949). For example, the market structure
could be monopolistic, where the main distinguishing feature is product differentiation.
However, in a monopolistic competition market structure, there are incentives to
overcome competition constraints through collusion and creating artificial barriers, calling
for regulation. Countries might adopt competition regimes in order to ensure that a
monopolistic market structure does not gravitate towards monopolies in the long run

through anticompetitive behaviour.

Oligopoly markets are generally characterised by rivalry, as each producer’s behaviour is
determined by the actual and potential actions of the other players. Thus, the possible
reaction of other producers keeps the behaviour of each firm in check (Chamberlin, 1949;
Viljoen, 1998; CUTS, 2001). Given firms’ interdependence, it would be expected that
similarities in strategy would be common. This is often referred to as tacit
collusion/agreement when firms engage in similar strategies but there is no specific
agreement to adopt a common strategy (Chamberlin, 1949). However, the fact that there
are only a few firms and the need to be aware of their rivals’ strategies, create the need
for collaboration. Thus, cartels are likely to emanate from oligopolistic industries (Viljoen,
1998).

The ease with which firms in an oligopoly market structure can collude and collaborate
would also be a theoretical reason for the adoption of competition reforms. Competition
policy would aim to ensure that even when oligopolistic markets exist, similarity in pricing
behaviour among firms is the result of conscious parallelism rather than cartelised
behaviour. It also aims to ensure that other behaviour, which seeks to prevent an
oligopolistic market from transitioning towards a market with perfect competition

conditions characteristics, is regulated.
In summary, market structure theory goes some way in explaining why countries would

adopt competition laws. Deviation from perfect competition is expected to undermine

social welfare (Semmler, 1982). According to Semmler (1982), such deviations include
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leading firms gaining a larger share of the market through industrial concentration;
collusion among competing market participants; and limited flow and mobility of resources
across different industries due to restrictions on market entry. Competition policy aims to
devise tools to control deviations from a perfect competition model, which would be
detrimental to consumer welfare. This is the context in which the adoption of competition
regimes by the countries in the TFTA could be expected to have unfolded. Market
conditions, influenced by market structures, would give rise to the need to introduce
competition reforms so that such conditions would at least resemble those of perfect

competition, which offer benefits in terms of consumer and societal welfare.

4.2 Implications from trade theories about impact of competition reforms
International trade theories, which can help contextualise the relationship between
competition and international trade, date back to the 18th century. As they evolved, the

role of competition came under the spotlight.

4.3.1 Founding international trade theories
Among the many founding theories of international trade, six are relevant to a discussion

on competition and international trade.

4.3.1.1 Mercantilism theory of international trade

This is among the oldest international trade theories, having emerged during the 17th
century. Adam Smith (1776) identified Thomas Mun as an advocate of the ‘mercantile
system’. According to Mun (1664), national wealth increases through foreign trade by
selling (exporting) to strangers more than what they consume (importing) from strangers.
Smith’s (1776) critique of Mun (1664) resulted in the former’s theory of international trade.
Other mercantilists identified by Reinert (2004) include Jean-Baptiste Colbert and
Friedrich List. Central to the mercantilism theory is a favourable trade balance, achieved
by encouraging exports while discouraging imports (Mun, 1664). However, this situation
cannot occur naturally, calling for state intervention. The mercantile system promoted
merchants and manufacturers at the expense of consumers (Smith, 1776). Therefore,

international trade was mainly dependent on the ability to manufacture products that
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would be competitive in the export market and earn a return for the merchant and the
manufacturer (Smith, 1776). State intervention under mercantilism also took the form of
protective measures. According to Reinert (2004), Colbert argued that protective duties
were like crutches, which manufacturers could use to learn to walk but throw away as
soon as they mastered walking. Manufacturers were central to the theory and
mercantilists encouraged the importation of raw materials for manufacturing as a strategy
to avoid more expensive finished products (Smith, 1776). However, where raw materials
were native to the country, export taxes or bans were imposed to ensure that they become

very expensive for competing producers in other nations (Reinert, 2004).

Therefore, under the mercantilism ideology, low levels of competition could be expected
in the domestic manufacturing sector as a result of state intervention and this would be
the basis for increased international trade. If this theory were to hold in the present day,
adopting competition policy, which would promote competition in all markets, would slow

rather than promote international trade.

4.3.1.2 Theory of absolute advantage

The theory of absolute advantage is a foundation for most contemporary international
trade theories. It can be traced back to the 1770s, when Adam Smith, who is credited with
its development, observed that trade flows naturally depending on which country
produces a product cheaper or faster (or both) (Smith, 1776). This ability became known
as the measure of absolute advantage. According to Smith (1776), if a country has some
advantage in producing a product and other countries want that product, it will always be
to the advantage of these countries to buy rather than to make the product. However, free
importation of products that local manufacturers did not enjoy an advantage in producing
would be preferable, even if local manufacturers might suffer. Given that trade restrictions
are argued to be ineffective in preventing the flow of goods, allowing free trade and
importing such goods would be the solution rather than trying to protect inefficient
industries (Smith, 1776).
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Though not explicitly stated, the trade and competition relationship was also embedded
within the absolute advantage theory from three perspectives. First, the market system
upon which the theory was based was a perfectly competitive market, where demand and
supply determine prices. Competition laws and policies also seek to ensure reliance on
market forces by prohibiting behaviour that stifles competition. Second, Smith noted that
monopolies generally harm the welfare of the citizenry. When a country specialises in the
production of specific products for sale to those without such advantages, there would be
more competition among the domestic firms producing the product, which would result in
a surplus for trade. Therefore, absolute advantage would mainly be determined by the
level of competition in the domestic market. Third, as observed by Schumacher (2012),
production of surpluses for trade under Smith’'s theory was mainly attributed to
specialisation and hence increased efficiency. As countries increased their levels of
specialisation, associated technical and organisational innovations would be reflected in
increased productivity, which would become the basis to increase the scope of
international trade. Therefore, based on the absolute advantage framework, competition
policy would facilitate international trade through productivity driven channels.

4.3.1.3 Comparative advantage theory

The comparative advantage theory of trade is related to the absolute advantage one, with
its origins attributed to David Ricardo. Ricardo (1817) observed that even though an
absolute advantage might not exist in producing a product, a country can still produce the
product more efficiently than other goods. It can thus have a relative productivity

advantage even though it might not have an absolute advantage.

While the theory’s emphasis is mutually beneficial trade between two countries, it relates
well to competition. For example, Ricardo (1817) points out that since payment is likely
to be in the form of gold and silver rather than barter, the distribution of trade gains would
depend on the ‘competition of commerce’ within each country. For any two countries with
the same population, the same quality of land and the same knowledge of agriculture, the
distinguishing factor would be the price of raw produce. The price tends to be highest

where considerable skills and better machinery are concentrated, which would be
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determined by the level of competition within the domestic market. Like Smith (1776),
Ricardo assumed a perfect competition market structure, which is generally what

competition policy and laws seek to mimic.

4.3.1.4 Gains from trade theories

Among those that are identified as gains from trade theories are three which are relevant
to competition policy. Firstly, comparative advantage was further refined by John Stuart
Mill in a series of essays written between 1829 and 1830 and published in 1844 (Murphy,
2013). In an essay on the laws of interchange between nations and how trade gains would
be distributed among the trading countries, Mill (1844) observed an error (which he called
an oversight) in the comparative advantage theory. This occurred because Ricardo did
not focus much on how the trade gains could be shared among the trading countries. His
main point was that it is possible for trade to benefit only one country when the other one
does not gain anything. In addition to pointing out this error, Mill’s significant contribution
to trade theory was to note the important role played by demand and supply in
international trade dynamics by influencing prices. Specifically, Mill introduced the
importance of demand for a foreign product relative to demand for a local product as a
central factor in influencing international trade. Thus, markets need to be structured in
such a way that local firms are able to respond to meet demand, as the higher the demand
for a foreign produced product, the less favourable the resultant terms of trade to that
country. Competition policy generally serves to ensure that behavioural induced barriers
to commerce, which could be a result of anticompetitive practices, be reduced to facilitate
more competition in the local market, which is a tool towards reducing demand for foreign

products by expanding choices.

Second, Augustin Cournot’s (1838) contribution to international trade theories also falls
within gains from trade theories. He demonstrated that international trade between two
countries will cause variations in their national income by affecting prices in the domestic
market. In the domestic market, there would either be producer gains or consumer losses
as prices change in response to international trade. However, the central issue in

Cournot’'s model, which influenced trade between the two countries, was the extent to
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which competition conditions are different. In other words, the equilibrium price in the two
countries, which was influenced by supply and demand, had to be different to yield price
differentials, which would promote trade. This role of supply and demand fits well with the
theoretical foundation of this study. Differences in competition conditions across countries
would be expected, given the different degree of competition reforms adopted. This is

expected to create price differentials which determine trade flows.

Third, while it is argued that Alfred Marshall’s main contribution was to translate Mill's
version of the comparative advantage into mathematics (Murphy, 2013), the offer curves
developed by Marshall were a significant contribution to international trade theory. The
offer curves also fall within gains from trade theories. Marshall (1930) acknowledged that
his essay, ‘The Pure Theory of Foreign Trade’ was almost complete by 1875-7 and had
already been used by economists interested in trade theory. It thus fits well within the
founding international trade theories, although the first print under his name was only in
1923 (Murphy, 2013). Like most of the classical economists, Marshall focused on how
unrestrained trade under perfect competition would influence trade. If the classical view
of international trade holds true, then those markets with more competition or that are
more exposed to conditions of perfect competition would be expected to have more trade
compared to those characterised by many restrictions in the domestic market. Thus, the
adoption of competition reforms, which try to mimic the conditions of perfect competition,
would be expected to result in improved trade. The gains from trade theories, therefore,

identify a country that is more competitive as gaining more from international trade.

4.3.1.5 The infant industry protection theory

The infant industry protection theory is another founding theory of international trade. It is
mainly seen as having arisen as a critique of the free trade theory, which was central to
the absolute and comparative advantage theories. This school of thought justified the
imposition of tariff duties as a way of controlling free trade, although this was qualified
protection rather than general protectionist trade. The infant industry protection theory is

attributed to Friedrich List through his published work of 1841. However, Alexander
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Hamilton raised a similar argument as early as 1791 when he was concerned that firms

in the US could not adequately compete with Great Britain (Shafaeddin, 2000).

The argument was that if there is a possibility that in the future, a newly developed
industry could capably compete with foreigners if allowed to thrive, the government should
encourage the manufacture of the product (Dimand, 1998). This was deemed necessary
because some foreign industries had outpaced local ones in manufacturing (Shafaeddin,
2000). It was, therefore, not ideal for an industry that has not yet matured to be exposed
to uncontrolled competition with superior competitors from other countries. However,
there was emphasis on the need for protection to be temporary, such that as the industry

matures, it should be removed.

The infant protection industry argument thus also has implications for the relationship
between competition policy and international trade. It sought to limit or reduce competition
between domestic and foreign firms through protection, even though the objective was to
enable the development of local industries. Competition policy is also cognisant of the
important role of import competition in influencing market outcomes, especially domestic
firms' behaviour in the presence of competition from foreign markets. In particular, if
protection creates monopolies, it would be difficult to stop the anti-competitive behaviour
normally associated with them. Thus, it is not expected that countries that are still
interested in protecting their industries would adopt competition laws that would
discourage protection of individual firms rather than the market. However, since trade
would be limited through protection, the expectation is that such countries would also
have limited trade flows, especially imports. Therefore, countries that subscribe to the
infant industry protection argument are expected to be characterised by limited

competition reforms as well as low trade levels.

4.3.1.6 Schuller’s protectionist theory
Although the early classical economists believed in free trade without restrictions, this
view became increasingly questioned as allegations that they were more interested in

servicing the interests of the more advanced Great Britain at the expense of the less
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advanced US gained prominence (Shafaeddin, 2000). Richard Schuller (1905), as cited
in Murphy (2013), argued that there are some idle resources in most countries. Resource
underutilisation mainly occurs because private firms and capital do not adequately exploit
resources (including labour) without state intervention. In this regard, foreign competition
can retard domestic production, as it prevents the full utilisation of unexploited forces of
production. The negative impact of foreign competition, therefore, justifies the imposition

of tariffs on trade.

The implication of Schuller’s theory for competition mainly lies in local industry’s ability to
respond following the imposition of a tariff. A local market characterised by imperfections
with barriers to production would not respond fast enough to any restrictions on foreign
competition. Thus, only a local market operating under conditions of competition or at
least with limited restrictions is bound to enjoy the gains from the trade restrictions
envisaged by Schuller. Competition also needs to be maintained in the domestic market

to enable firms to seize opportunities that would arise from the imposition of tariffs.

4.3.2 Contemporary theories of international trade

Modern theories of international trade that were developed in the 20th century continue
to shape the international trade discourse. This section focuses on those that are most
relevant to the competition policy-international trade relationship. These theories are
generally either firm-based or embrace firm-based variables rather than only country-
based factors. Modern theories of trade fit well with the general focus of this study, as
competition policy generally focuses on firm behaviour, which would influence
international trade in the long run. Five modern theories of international trade are

discussed in this section.

4.3.2.1 Factor proportions theory

This theory is generally referred to as the Heckscher-Ohlin (H-O) theory and is classified
among the modern theories of international trade even though it builds on the comparative
advantage theory. It was developed in the early 20th century by Eli Heckscher and Bertil
Ohlin and published by Ohlin in 1933 (Ohlin, 1933). It extends comparative advantage
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analysis by considering two factors of production rather than one to showcase the vital
role of factor endowment in determining comparative advantage and hence trade
(Leamer, 1995). Using a two-country, two-product, and two-factor model as an example,
the model shows that relative differences in factor endowments and factor prices can be

the key determinants of international trade.

While this basic theory mainly focused on factor prices and endowments, it has several
implications for competition. Firstly, among the assumption of the H-O model are perfect
competition model conditions in the commodities market (wheat and cloth) as well as in
the factor markets (capital and labour), including free entry and exit, free information
availability, no trade restrictions and pricing decisions based on price equalling marginal
costs (Pal, 2017). In other words, production efficiencies and pricing are the result of free
competition among the various producers in the countries. While the production factors
would move freely within the country, movement is not free across borders, which shows
that existing firms would have to compete for raw materials and factors of production for
the model to work. Assuming perfect competition also implies that producers, traders,
consumers, and factor owners do not individually influence market prices and outcomes.
Thus, the H-O theory would only work provided there are no barriers to free trade or high
concentration levels in markets, which would create monopolistic behaviour that destroys
competition. Competition is therefore also embedded within modern trade theories. The
theory postulates that international trade can benefit both countries if competition is

maintained in both.

4.3.2.2 Country similarity theory

The country similarity theory is mainly attributed to Staffan Burenstam Linder (1961).
According to Linder (1961), home demand for a product is considered a critical
determinant of comparative advantage. This is mainly because a product passes through
learning phases as the producer receives feedback from the market in order to respond
to consumers’ tastes and preferences. It would be difficult for a firm to produce a product
destined only for foreign demand as it is hard to obtain feedback from a distance. New

products always go through a trial and error phase; hence, internal demand determines
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which products should be produced. An entrepreneur that tries to satisfy foreign demand
for a product with no domestic demand is likely to be unsuccessful due to lack of
information and learning between consumers and the producer. Lam (2015) describes
Linder’s explanation as an expansion of the trade horizon, that is, a firm’s trade horizon

can only extend across national boundaries rather than originating across them.

It therefore follows that producers that have been able to perfect the product to meet
domestic demand are better positioned to gain international competitiveness. This implies
that international trade will only be intense among countries with similar demand
structures; hence, the country similarity theory. This is mainly because foreign demand
will be residual, with domestic demand being the primary motivation for developing a
product. Thus, a foreign market where demand matches domestic demand is easier to
penetrate through exports. Linder (1961) identifies the existence of ‘representative

demand’*? as a critical determinant of a product’s export potential.

Linder's argument implies that competition policy would influence international trade.
Success at home is a result of perfecting production processes under a defined market
structure. The ability to overcome foreign competition becomes easier for firms that would
be accustomed to rivalry at the domestic level. Since competition policy would intend to
create fair competition conditions, firms in such an environment that are successful at the
domestic level are more likely to successfully penetrate export markets with similar

demand.

4.3.2.3 Product Cycle Theory

This international trade theory was introduced by Raymond Vernon in 1966. It departs
from the comparative costs theory by placing more emphasis on innovation, scale
economies and uncertainties in influencing trade patterns (Vernon, 1966). The theory
postulates that a product generally passes through three stages in its development. The

first is the product location (or product introduction) stage. At this stage there is need for

40 He defines representative demand as demand at the ruling price in the world market for a product to be
consumed in a country.
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communication and feedback between producers and customers, and competitors and
suppliers, as much uncertainty still surrounds the direction which the market will take. The
second stage is the product maturing stage, where, after being introduced and reacting
to market signals, product standardisation emerges, while competition also calls for
product differentiation. The third stage in the product cycle theory is the product
standardisation stage. As the product becomes standardised, production is possible in all

countries and the original producer might relocate or expand to other countries.

The theory focuses on a newly-introduced product, rather than existing products. This
implies that the extent to which the characteristics of the home market promote innovation
that is critical for sustaining the introduction of the product is the foundation of the model.
Given that production is always characterised by high product costs during the first stage,
Lam (2015) identifies low price elasticity of demand and monopoly power as implied. This
suggests that the level of competition matters, including whether the incumbent is
protected by entry barriers or property rights to prevent rivals from producing the product
while the costs of innovation and marketing are not yet recovered.

4.3.2.4 Economies of scale-based trade theories

The critical role played by economies of scale in explaining specialisation and
international trade emerged in 1979 and 1980 through the writings of Paul Krugman and
Kelvin Lancaster. They argued that economies of scale, rather than factor endowment
differences explain international trade. As explained by Krugman (1979), other models,
especially factor proportion-based ones such as the H-O theory, generally assumed that
economies of scale would be external to a firm, such that firm operating conditions would
be in perfect competition. By identifying economies of scale as external, Krugman (1979)
argued that firms operate under conditions of imperfect or monopolistic competition. In

other words, they operate under conditions of increasing returns.
If economies of scale are the main determinant, even countries with the same tastes,

technology and factor endowments can trade to their mutual benefit. This is mainly

because the combined market enables the production of a greater variety of goods at a
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larger scale of production. Thus, the main determinant is demand beyond what one
country can supply. Similar demand across any two countries enables firms to produce
beyond local demand. This point was also emphasised by Lancaster (1980) who
demonstrated that under conditions of perfect monopolistic competition, even those
economies that are identical in all aspects can engage in mutually beneficial trade.
Indeed, Lancaster (1980) concludes that similar economies can generate more mutually
beneficial trade than those that are dissimilar. Thus, Krugman and Lancaster’s economies
of scale theories were in line with Linder’s country similarity theory in that similar demand
would be critical in unlocking trade. A firm producing for the local market would eventually
find it easier to satisfy the international market provided that conditions are similar.
However, without increasing returns, it would be difficult for the firm to increase production

beyond local market requirements.

Therefore, like the other modern trade theories, the main market structure under which
economies of scale would be enjoyed is identified as monopolistic competition. This
implies that the models postulate that in cases where conditions of perfect competition
have eroded all scale advantages, trade would not arise. Thus, the manner in which
competition reforms has shifted the market structure from monopolistic competition would

have a bearing on international trade.

4.3.2.5 National Competitive advantage theory

The National Competitive Advantage trade theory was introduced to the trade discourse
by Michael Porter (1990). It states that competitive advantage matters more than
comparative advantage in influencing trade. According to Porter (1990) the capacity of a
country’s industries to innovate is the main determinant of its competitiveness, which is a
critical determinant of trade. Strong domestic rivals, demanding customers and
aggressive home-based suppliers are critical for companies to gain advantage over their
international rivals (Porter, 1990). Differences in nations’ level of competitiveness thus

reflect differences in economic structures and institutions, among others.
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The degree of competitiveness is different across nations, as each country will have some
industries that are more successful than others. Competitive advantage is gained at
company level through innovation, including new technologies as well as new ways of
operating. A firm that does not innovate will be overtaken by its competitors. Porter (1990)
defines competitiveness in relation to productivity; the value of output which can be
produced by one unit of labour or capital. International trade is also a critical determinant
of productivity as it exposes industries to international standards such that an industry
that does not have high levels of productivity loses out to foreign rivals. International trade
can facilitate specialisation in industries which are competitive, while imports will replace
products produced by local industries that are less competitive. Countries with a
favourable home-base for companies to become competitive and compete internationally,
thus tend to perform better, reflected by trade volumes.

The country’s position in terms of ‘factor conditions’ determines its competitiveness. This
focuses on factors which affect the ability to compete in a given industry, including
infrastructure, skilled labour, and factors of production. The nature of demand for products
and services in the home market is also critical (demand conditions). The nature of the
market structure under which firms operate is also an important influencing variable. This

includes how firms are created, regulated and organised, in addition to the level of rivalry.

Thus, rivalry is critical in influencing competitiveness. This trade theory fits well within the
context of this study. It suggests that TFTA economies with high levels of rivalry through
the enforcement of competition laws are likely to gain competitiveness and advantages

over those with low levels of competition.

4.4 Theoretical framework and motivation for economic regulation

As explained in the chapter introduction, one of the objectives of the study is to assess
whether differences in economic growth could explain the different pace at which
competition reforms has been adopted among TFTA members. While competition and
international trade is the central theme, a critical issue in understanding why some

countries might not have fully embraced competition reforms, and hence are missing out
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from the associated trade benefits, would be to explore the theories of regulation since
competition policy is generally part of economic regulation. A review of regulation theories
would, therefore, give the context under which motivations for adoption of competition
reforms could be better understood.

Regulation can be broadly defined as intentional, direct, binding intervention by public
sector actors in the private sector's economic activities involving standard-setting,
monitoring and sanctions (Koop and Lodge, 2015). It can be split into two classes, namely
economic regulation and social regulation. Social regulation focuses on issues such as
the environment, consumer protection, labour, and health and safety (den Hertog, 2010),
which lie outside the realm of competition policy. Competition policy falls under economic
regulation, which regulates the conduct and behaviour of economic actors. Economic
regulation can also be classified into structural regulation and conduct regulation.
Structural regulation seeks to govern the structure of the market (den Hertog, 2010). It
thus focuses on market exit and entry requirements and, hence, influences how many
players can participate in the market. Conduct regulation controls the behaviour of
producers and consumers. However, the main targets of economic regulation are natural
monopolies as well as economies with imperfect competition, where adverse effects on

welfare are expected from uncontrolled firm behaviour (den Hertog, 2010).

In general, economic regulation theories can be classified into two; public interest and
private interest (den Hertog, 2010). At the heart of public interest theories is market failure,
which calls for government intervention. Markets that are left to operate on their own do
not promote social welfare (den Hertog, 2010). The regulatory capture theory is at the
heart of the theory of private interest regulation. Under this theory, the private sector is
always strong enough to influence regulatory outcomes. The main issue of interest in this
study is the extent to which the level of economic development influences the nature of
regulation adopted in an economy. This would also be the theoretical basis for expecting

the level of economic development to influence the decision to adopt competition reforms.
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4.4.1 Public interest regulation theory

Posner (1974) states that the public interest theory dates back to the period between
1887 and 1958. It assumed that economic markets that are left alone are fragile and
inefficient. Government regulation was regarded as bearing no costs when intervening in
the market (Posner, 1974). Later variants of the public interest theory aimed to address
observed limitations. For example, despite sound arguments, empirical research later
established that there was no correlation between regulation and the presence of market
imperfections (Posner, 1974). Regulation tended to include areas where no market failure

could be found.

One criticism levelled against the theory was the assumption that regulation was without
costs and was also able to correct market inefficiencies. This led to the development of
new variants of the theory in the 1980s, which took into account transaction as well as
information costs, such that regulation was no longer cost free (den Hertog, 2010). It was
concluded that government regulation was comparatively more efficient in dealing with
market failure. Thus, even though some inefficiencies could be embedded within

regulation, market failure requires regulation to enhance the public welfare.

den Hertog (2010) identifies the causes of market failure which regulation seeks to
address. First, imperfect competition implies that firms can price their products well above
their marginal costs. Imperfect competition could be due to many reasons, including
agreements between producers on prices and only a few competing firms, resulting in
dominant firms dictating prices (den Hertog, 2010). Second, market failure can arise due
to the existence of unstable markets. These are characterised by dynamic inefficiencies,
especially concerning the speed with which the market will stabilise following a shock.
Thus, if an event temporarily causes supply shocks, products will be priced high, and
even when the shock is over, there is no guarantee of return to stability. Unstable markets
thus require regulation. Third, market failure exists where there are missing markets.
These are markets where socially valuable products and services have to be produced,
but such markets do not develop naturally to provide the required services at affordable

prices. Examples include some public utilities which offer services at below cost recovery
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prices. These features are generally expected in less developed rather than developed

economies.

Given that market failure is the main reason for regulation on public interest grounds, this
is the basis for the discussion on the relationship between economic growth and
regulation. According to Stiglitz (1989), less developed countries continue to lag behind
their developed counterparts because market failures are more prevalent in less
developed countries. When countries are still developing, relevant institutions that are
critical in regulating economies will lack the capability and means to do so. Thus,
differences in economic growth between less developed and developed economies result
from differences in economic organisation, the interaction of factors of production, and
differences in the quality of institutions established to mediate these interactions. This
view is echoed by Datta-Chaudhuri (1990), who intimates that market failure is a serious
obstacle to growth in less developed economies. Such failure emanates from the limited

capacity of various institutions, which are gradually improved through learning processes.

From this perspective, it would be expected that some relationship will exist between
competition reforms and economic development. Competition reforms generally seeks to
mimic free markets by addressing general impediments to fair competition in the market.
However, given that multiple market failures characterise less developed economies, they
might consider protection measures that are not necessarily in the interests of fair
competition. For example, where state-owned enterprises are operating in competition
with privately owned firms, policy decisions might be taken to protect the former, which
would violate the neutrality principle of competition policy. Thus, itis likely that competition
reforms would not be considered a priority in countries with low economic growth levels
due to market failure. Based on the public interest theory of economic regulation, the
decision to adopt competition reforms would thus also be influenced by a country’s GDP.
In other words, countries that are still at low GDP levels, expected to have a preference
for market control, are unlikely to adopt competition reforms. Furthermore, it could be
expected that African countries with high GDP will adopt competition reforms faster than
those with low GDP, in line with what Waked (2016) established.
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4.4.2 Private interest regulation theories

Stigler (1971) is among the theorists associated with private interest regulation. These
theorists argued that regulation was designed to promote the private rather than the public
interest. Stigler’s theory centred around the government’s coercive power (Posner, 1974)
and identified regulation as a product, whose allocation in a market can be decided
through supply and demand. This is because economic regulation was defined as simply
an expression of power over the economic sphere (Posner, 1974). Unlike products that
are consumed, the structure of and need for regulation in Stigler's theory are also
determined by the political process (Carrigan and Coglianese, 2015). Since regulation is
based on demand and supply, it is more likely to be applied on behalf of those in society
that want it the most (Posner, 1974). This is where private or business interests come in.

Stigler posited that businesses try to influence the use of coercive authority to their
advantage in four areas of regulation, namely, subsidies, entry, product substitutes or
complements, and price controls (Carrigan and Coglianese, 2015). Firms lobby for
subsidies as they offer direct monetary benefits. However, since subsidies are shared
among all firms, and the benefit thus depends on the number of firms, businesses prefer
regulations that serve as entry barriers to competitors (Carrigan and Coglianese, 2015).
They also support regulations that limit the availability of substitute products while
supporting complementary ones (den Hertog, 2010). Thus, the primary purpose of

regulation is to promote private rather than public interests.

Stigler’s work followed similar theories already in existence, although they were referred
to as capture theories (Posner, 1974). While Stigler did not use the term ‘capture’, the
issue of regulatory capture had long been the subject of discussion. The foundation of
capture theories was that capitalists generally control institutions in society, including
regulators (Posner, 1974). Regulatory capture exists where a clique of powerful
businesses tries to influence regulation to their advantage. Thus, regulation is intended

to advance private interests, as political leaders prioritise industry over public interests.
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Posner (1974) notes that private interest theories of regulation generally pointed to the
need to deviate from the principles of fair competition as being the central aim of private
interest regulation. Thus, regulations that promote private interests specifically restrict
entry, limit output, and mainly serve the interests of the few. Cartels and highly
concentrated markets would result. Such a process where rents are mainly confined to

one group, would not result in economic development.

Thus, most economies that are characterised by regulatory capture or regulations that
mainly serve the interests of business have low levels of economic development.
Countries that deregulate register economic growth (Stankov, 2010; Alesina et al., 2003;
Acharya, 2004) as economic regulation curtails development. The introduction of
competition reforms can be seen as an attempt to remove regulatory power from powerful
interest groups. It can thus be expected that only countries with reasonable levels of
development, to the extent that the hold of businesses and other powerful actors over
regulators is weaker, can undertake such a bold initiative. This would also imply that
countries that have reached a conducive development stage would make the bold
decision to undertake competition reforms that opens up markets to competition.
Therefore, only when countries in the TFTA have reached a level of development where
regulation capture has slackened, will competition reforms be expected to emerge. A
positive correlation between GDP and the decision to adopt competition reforms would

be expected if the countries have not yet reached this level.

4.5 The implications of the study’s theoretical framework

This discussion on the theoretical framework provides the context for the analysis of the
issues assessed in this study. First, the study argues that the quest to transform market
structures would prompt the decision to adopt competition reforms. However, it is not
easy to transform market structures and this might not be in line with other government
priorities. Thus, it is expected that some TFTA countries would be reluctant to embrace
competition reforms. This study assesses whether the existing trajectory and trends

confirm this expectation.
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Second, the study argues that competition is embedded within the various trade theories.
In turn competition policies affect trade. Therefore, a blend of the founding trade theories
and the modern firm-based trade theories is employed to explain the impact of
competition reforms on international trade. Mercantilism focused on state assistance for
merchants and manufacturers of exports, who required protection before non-exporters.
This is a departure from the fair competition norms which competition policy seeks to
enhance, as it is the process of competition rather than specific firms, which is protected.
Protection through tariffs, which was part of mercantilism, infant industry protection, and
general protectionist theories, also limits competition in the economy, which is against the
spirit of competition policy. Thus, the founding theories of trade based on imperfect

competition models reflect low trade flow levels.

However, competition policy is well-engrained in the absolute and comparative advantage
theories, which are based on free rather than restricted trade under perfectly competitive
markets. Competition policy seeks to ensure that market conditions mimic those of a
perfect competition model, where barriers to market entry are removed to facilitate free
trade. Thus, firms would need to optimise their production decisions based on their
comparative advantages but under conditions of competition and rivalry in the domestic
market. This study’s thrust also finds relevance within the founding theories of trade,

where competition policy would be expected to result in improved trade flows.

Modern trade theories also resonate well with this study, including those based on
monopolistic competition. This is mainly because modern international trade theories tend
to be firm-based and highlight the importance of competition in facilitating international
trade. Modern international trade theories underline the importance of rivalry in the home
country in stimulating capabilities to match international competition. This generally forms
the channel which this study is also exploring. Competition regimes affect firm
performance in the domestic market in particular, which, as modern theories of
international trade postulate, also affects their performance in the export market.
Competition reforms are introduced to influence firms’ conduct, which in turn affects

market structures and output, which would be available for domestic and international
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trade. Competition policy eliminates strategic entry barriers and opens the economy to

trade.

The theoretical framework for this study fits the African economic context. African
economies are characterised by market imperfections, which create entry barriers that
protect incumbents from competition, especially foreign competition. For example, the
World Bank (2016) argues that a number of factors necessitate the adoption of
competition laws in Africa. First, compared to other parts of the world, African economies
have lower levels of competition, with more than 70% ranked in the bottom half of the
World Economic Forum’s local competition intensity index. Second, policies in Africa
impose restrictions and distortions which create entry barriers, resulting in a high
prevalence of monopolies, duopolies, and oligopolies. For example, in the
telecommunication and transport sector, a single operator holds more than a 50% share
of the market in more than 40% of African countries. In line with Porter's national
competitive advantage theory, it can be argued that this does not promote
competitiveness and, hence, trade.

Where dominant firms charge high prices, foreign firms are attracted and will either export
to the economy or set up new investments. Levinsohn (1994) identifies what he calls the
‘imports-as market-discipline hypothesis’, where import competition tends to be low in
competitive market structures as prices would have been competed downwards. If
competition policy has successfully removed barriers and facilitated the entry of more
domestic firms, the level of competition could reduce the market's attractiveness for
imports. This also suggests that exports tend to fall as countries tighten their competition

regimes and their markets become more competitive*!.

Third, the study’s theoretical expectation is that economic growth, reflected by

improvement in GDP, will also be a critical factor in the decision to embrace competition

41 In line with monopolistic competition theories of international trade (Krugman, 1980), this points to the
level of trade that is induced by imperfect market structures. Multinational firms with a competitive edge can
easily take advantage of the high prices that result from limited competition.
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reforms. To the extent that many African countries are still characterised by market
failures and regulatory capture and influence were still an issue in the period under review,
the level of economic development would play a role. The theoretical expectation is that
low levels of economic development still characterise such economies. Thus, an
economy’s level of development would be expected to influence the adoption of
competition reforms. However, the influence of external factors, including regional
integration and lobbying by international bodies, could invalidate this theoretical
expectation. This study assesses whether this is indeed the case.

4.6 Chapter summary

This chapter set out the theoretical context for this study in relation to three main research
objectives. First, the market structure theories describe the main motivation for countries
to adopt competition reforms. Economies, including those in the TFTA, are characterised
by monopolies, and monopolistic and oligopolistic market structures, and competition
reforms are intended to transform these markets to mimic conditions of perfect
competition. This is expected to be the driving force behind competition reforms in the
TFTA countries.

Second, the chapter explored international trade theories, which were classified into
founding theories and contemporary ones. It showed that competition is embedded within
these theories, as the nature of the competition prevailing in the market would influence
the manner in which trade would take place. It is, therefore, expected that the differences
in the structures of economies would be reflected in differences in the nature of
competition reforms adopted to suit the trade policies. Third, the chapter explored
regulation theories to situate the decision matrix on competition reforms adoption. An
economy’s stage of development, which is reflected in the level of GDP, would influence
the nature of the regulation adopted. Economies with low levels of development would
prioritise public interest issues and would hence be reluctant to open up to the forces of
supply and demand. Thus, it is expected that competition reforms might be resisted when
economies are in the early stages of development and that GDP and competition reforms

would be related.
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The following chapter presents a review of the literature relevant to this study.
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CHAPTER 5: EMPIRICAL LITERATURE REVIEW

5.1 Introduction

Chapter 4 presented the theoretical literature upon which the basis for the thesis stemmed
from. This chapter reviews the existing literature to provide the context for each of the
three main research objectives. The first section focuses on the literature on uptake of
the competition reform agenda in Africa, while the second reviews the literature on the
relationship between competition policy and international trade. Studies that tested the
relationship between competition policy and other variables which have been traditionally
shown to affect international trade are also reviewed. The third and final section reviews
the literature on the relationship between economic growth and the adoption of
competition reforms and the extent to which different forms of regulation in developing

countries shape the causality between GDP growth and competition reforms adoption.

5.2 Acceptance of the competition reforms agenda in Africa

Acceptance of competition reforms in Africa can be examined using both quantity and
guality dimensions. The quantity dimension mainly focuses on changes in the number of
countries adopting competition reforms during given time periods. One critical indicator is
the adoption of competition law. Although this is not sufficient, it is a critical step as
amendments as well as refinements of a law that has already been adopted are easier
than convincing governments to come up with legislation. Adopting a competition law is
a critical step towards full-fledged competition reforms. The quality dimension goes
deeper and examines underlying support as well as institutional capacity to enforce the
law. While countries can adopt a law, it is ineffective if there are limitations in the
institutional setup and support framework. Quality therefore, refers to the absence or
presence of inhibitors to the effective enforcement of the regime.

5.2.1 The quantity dimension measure of acceptance

With respect to the quantity dimension, competition reforms in Africa started gathering
momentum in the 1990s (Lipimile, 2018; Waked, 2016), although, as noted in Chapter 3,
some countries already had competition laws. In the early 1990s, only four countries

among the countries to constitute the TFTA had such laws (Lipimile, 2018). However,
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given their different economic structures as well as regulatory thrust, these economies
would not be expected to move at the same pace. The 1990s’ wave of liberalisation as
well as the shift to market oriented policies (CUTS, 2006) would have been expected to
result in a significant increase in the number of countries with tighter competition regimes,
as competition reforms would be needed to regulate market conduct following
liberalisation (Gal, 2004). However, by 2007, only 18 African countries (34%) had
competition laws (Waked, 2016). This was lower than the number of Asian developing
countries, which stood at 59%, and also lower than developing economies in the
Americas, which had an adoption rate of about 53% (Waked, 2018). By 2010, 28 African
countries had adopted competition laws (Kigwiru, 2020), which implies that 10 adopted
new laws within a two-year period. By 2018, 23 countries among the countries to
constitute the TFTA had competition laws (Lipimile, 2018) while the number for Africa as
a whole stood at 37 out of 55 by January 2020 (Kigwiru, 2020). This means that over the

13-year period between 2007 and 2020, 19 countries adopted competition reforms.

Based on the number of countries adopting competition reforms, there is evidence that
countries are promulgating competition laws. However, this was also the result of
pressure from external institutions. For example, Hazel (2015) notes that the IMF and
World Bank’s Washington Consensus required that countries adopted competition laws.
The consequence was that, although a number of developing countries adopted such
laws, they were not enforced as they clashed with other socio-economic ideologies,
limiting government support (Gal, 2004). Generally, economies with government induced
barriers to competition do not adopt competition laws. Of the 23 countries in the TFTA
with competition laws, six had no enforcement mechanisms, including an institution to
enforce them (Lipimile, 2018). Thus, while the quantity dimension would consider these
countries to be among those that have accepted competition reforms, in reality, many are

far from convinced of the benefits of implementing these laws.
Acceptance of competition reforms in Africa is also reflected at REC level based on the

increasing number of regional economic cooperation institutions that have competition

regimes. Although the main focus is cross border transactions, competition laws have
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been passed at COMESA, the West African Economic and Monetary Union (WAEMU),
the Central African Economic and Monetary Community (CEMAC), ECOWAS, as well as
at EAC level (Kigwiru, 2020). The COMESA Competition Regulations and Competition
Rules were adopted in 2004, with amendments in 2014 and 2015 to supplement merger
control rules. The COMESA Regulations were made superior to the competition laws at
national level and the COMESA Competition Commission has the mandate to investigate
anticompetitive practices in member countries that have a cross border dimension
(Lipimile, 2018). Regional competition framework under the EAC is governed by the EAC
Competition Act of 2006 as well as the Protocol on the Establishment of an EAC Customs
Union, especially Article 21 of the Protocol. Provisions governing competition in the EAC
are generally similar to those of COMESA (Lipimile, 2018), as the regional law has some
supremacy over national laws when it comes to competition issues with a cross border
dimension. The ECOWAS Supplementary Act A/SA.1/06/08, introduced in 2008 is the
main legislation governing the enforcement of competition law at the ECOWAS level.
However, unlike COMESA and EAC, the regional law is not superior to the national laws,
as competition issues that are purely domestic are handled by national competition
authorities, while only anticompetitive practices that have a direct impact on regional trade
and investment flows would be subject to regulation at ECOWAS (ECOWAS, 2007). The
WAEMU competition regime was adopted in 2002, and became operational in 2003.
Although it has a supranational character like COMESA, the WAEMU regime is worse as
it requires member states to partially give up their sovereignty on competition
enforcement in its favour (Lipimile, 2018). At CEMAC, Regulation 1/99-UEAC-CM-639,
passed in 1999 is the main competition regulation. The CEMAC regional competition law
does not generally have supremacy over national competition laws, for example, the
regional competition authority has power to investigate only those which are deemed to

have a “community” dimension (Lipimile, 2018).
However, the number of competition laws does not reflect the degree of conviction or

belief in competition policy. Acceptance should also be measured by the quality of the

competition reforms.
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5.2.2 The quality dimension of competition reforms acceptance

Nicholson’s (2004) Antitrust Law Index (ATLI) includes the critical components that a
competition law should have to reflect the quality of the law. Thus, the quality of a law
focuses on how the law appears in the books but does not embrace its enforcement. An
observed attribute is given a binomial score and the sum of the scores reflects the
strength of a competition law. If all the identified attributes are present, then a country
would have an ATLI of 32. Among the 52 countries that were assessed were three African
countries, Kenya, South Africa and Zambia. Only South Africa achieved a score above
the midpoint of 17, with Kenya’s index being 16 and Zambia’s 14 based on the situation
as at 2003. However, since the average index for the three countries is just about at the
midpoint, it follows that their competition regimes were not strong. Miroudot, Pinali and
Sauter (2007) used the ATLI to assess competition regimes and added more countries,
including Algeria (with an ATLI of 17), Cameroon (18), Cote d’lvore (12), Ethiopia (9),
Senegal (9), Tanzania (15) and Zimbabwe (13). In addition to the scores of the three
countries already assessed by Nicholson (2004), the average for the 10 African countries
can be calculated at 14, which is below the midpoint of the total score. Thus, Nicholson
(2004) and Miroudot, Pinali and Sauter (2007) demonstrate that despite the presence of
laws, they were not sufficiently stringent to address all kinds of anticompetitive behaviour
in the market. Based on this measure of quality, by 2005, the competition reform agenda
cannot be argued to have been widely accepted in these African countries.

Hylton and Deng (2007) refined the ATLI and produced the Scope Index which shows the
‘size of the competition law net’ by making some additions to reflect critical aspects. One
area they included was whether the ‘public interest’ provisions in merger assessment
favour the merging partners or the competition authority. Based on the 2004 reference
period, they produced a Scope Index for 102 countries, with 17 from Africa. While the top
score, which was assigned to countries such as Australia, Barbados and the US, was 25,
the average score for all the African countries was 16. This confirms that the laws suffered

from shortcomings which could be expected to affect these countries’ competitiveness.
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Bradford and Chilton (2018) modified the ATLI and the Scope Index to produce the
Competition Law Index (CLI). The most significant improvement is that CLI takes into
account both the substance of the competition law (similar to the ATLI and Scope Index)
as well as the quality of the competition authority. Bradford and Chilton (2018) capture
provisions on the competition authority separately from the substance of the competition
law. They analyse competition regimes in 122 countries including 24 African countries
during the period ending 2010. With a score of 1 showing that a country has a more
stringent competition law in place, the average score for the 24 African countries was
about 0.56. This also shows that by 2010, the quality of competition regimes in African
countries had not moved significantly from the mid-point. However, exceeding the
average score is commendable, as this reflects that on average, the laws would be
expected to at least inculcate a culture of competition in the region.

In conclusion, there is evidence that some African countries have strong competition
regimes, while a number have relatively weaker regimes. However, the number of
countries adopting competition laws continues to increase. There is a paucity of research
on the strength of competition laws based on recent data. The observed difference in the
guality of competition laws, and the fact that some countries have yet to adopt competition
reforms, implies that the positive impact of competition policy on international trade will
not be shared equally among TFTA countries. This study sought to test this hypothesis.

5.3 Competition policy’s impact on international trade

The empirical literature on how competition policy influences international trade can be
divided into two categories. The first is direct assessment where different measures of
competition are used to establish whether the adoption of competition policy or other pro-
competition measures resulted in increased trade flows. Competition policy aims to
ensure fair competition in the market. It may thus reduce some players’ hold on the
economy, making the market easier to penetrate. This mainly arises because the
introduction of competition policy as well as its implementation has been empirically found
to significantly increase competition (Vagliasindi, 2001; Kee and Hoekman, 2003;

Krakowski, 2005; Pekarkiene et al, 2018). Thus, the first part of this section reviews the
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literature on how competition was found to directly affect international trade. Secondly,
competition policy can impact productivity and innovation at firm level, which would create
competitiveness at industry and country level, and hence international trade. This can be
regarded as an indirect effect. Thus, the second part of the literature review in this section
showcases studies that demonstrates the impact of competition on innovation and
productivity, which would be the basis through which a nation’s competitiveness is

enhanced thereby facilitating international trade.

5.3.1 Impact of competition policy on international trade: Direct effect

The genera expectation is from classical as well as modern theories of trade is that
emphasis on the need for competition in domestic markets is to enable firms to become
competitive in foreign markets. In other words, where there is high market concentration,
exports would tend to be low, which would explain why the implementation of competition
policy would help. Studies conducted in the early 2000s demonstrate the importance of
competition in enhancing exports. Hollis (2003) assessed the relationship among
concentration, output and trade by comparing 82 firms in the manufacturing sector of
seven countries. The findings show that where the domestic market is highly
concentrated, firms would have fewer net exports. Zhao and Zou (2002) reached a similar
conclusion after surveying 1700 highly concentrated firms in manufacturing and the
service sector in China. They established that such firms are less likely to export.
Clougherty and Zhang’s (2008) findings were also similar. The study covered the airline
industry and highlighted the importance of domestic rivalry in improving exports. These
studies all point to the important role that enforcing competition regimes would play in
promoting exports, especially outside of the natural resources sector. The expectation is,
therefore, that those countries in the TFTA that have been effectively implementing their
competition regimes would have an export advantage over their counterparts yet to
embrace competition reforms. If these studies hold for the TFTA, a positive relationship
between competition enforcement and export promotion would be established by this

study.
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The importance of competition in influencing international trade is the central issue of this
thesis. It is expected that although some countries have not fully embraced competition
reforms, those that have might have been able to ensure competition in their markets,
which would be instrumental in facilitating international trade. Recent studies confirm that
competition influences international trade. Opoku, Yan and Hynes (2020) use data from
139 countries to examine how competition affects productivity and exports at firm level.
Their evidence shows that a domestic market with strong competition promotes not only
productivity, but also firms’ propensity to export. Babuscu et al (2019) explore how exports
are affected by sector level competition and establish a non-linear relationship between
these variables. For export sectors that are less competitive, exports would decrease as
competition increases, while among those that are relatively competitive, increased
competition would generate an increase in exports. This implies that markets in the TFTA
that have achieved some level of competitiveness would benefit from the increased
competition induced by competition reforms and would export more. The net effect of the
adoption of competition reforms would thus depend on the extent to which competitive
sectors outweigh those that are not competitive in the TFTA.

Some studies also empirically tested the relationship between competition reforms and
international trade variables. One way in which competition policy can influence
international trade is by influencing exporters’ decision matrix. Decisions made by
exporters can change depending on the expected influence of competition policy on their
ability to extract maximum returns from the market. Generally, exporters would expect to
extract more in countries that do not have competition laws by engaging in anticompetitive
behaviour, for example establishing exclusive dealership arrangements and engaging in
tie-ins. Clarke and Evenett (2003) conclude that following the establishment of the
international vitamins cartel in 1990, exports from countries that are part of the cartel to
countries without competition laws grew faster than those to nations with such laws. This
implies that markets with competition regimes were considered less lucrative, mainly
arising from the fear of prosecution. The introduction of competition regimes saw a
significant reduction in overcharging on vitamins by the cartel due to fear of the anti-cartel

laws of the 1990s. Since international cartels command a significant share of international
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trade (Clarke and Evenett, 2003), the mere adoption of competition laws can influence
the trade patterns in developing countries. If a large volume of cartelised products is
imported by African nations, a negative relationship can be expected between imports
and the adoption of competition law*2.

One of the benefits of embracing competition policy is that entry barriers, which could be
policy induced, are addressed as the government’'s commitment towards competition
takes precedence. An OECD report estimates the macroeconomic benefits of reducing
barriers to market entry in the OECD region (OECD, 2005). Such barriers include
government controls over companies, and government’s involvement in business
operations, as well as barriers to competition. The report shows that overall, pro-
competition reforms in the OECD region would increase trade by almost 40%, with all
countries benefiting. Reforms which improve the competitiveness of the exporting country
while easing market access were found to be the most influential on trade patterns.
Furthermore, policies that increased competition were significant drivers of trade, and
countries that adopted policies to restrain anti-competitive practices gained more from the
reforms. The implication for the current study is that competition in the TFTA, which is
driven by enforcement of competition policy, would be expected to boost exports. It would
also imply that the trade benefits of competition reforms would be higher in those
countries that adopted and implemented such reform at a time when their markets were
still characterised by a number of market imperfections arising from the pre-reform period.
However, this would depend on the extent to which the introduced reforms are

implemented.

Babool et al (2007) investigated whether a country’s export competitiveness could be
positively impacted by competition policy, using the manufacturing sector as a case study.
They employed panel data estimation models and established that manufacturing exports
tended to be positively related to the nature of the competition policy adopted in the
source countries. These findings are in line with classical trade theories. The

manufacturing sector requires competition in order to facilitate specialisation as well as

42 Exports by foreign suppliers would be reflected as imports in the country that adopts competition reform.
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to prepare for competition from foreign suppliers. Thus, an effectively implemented
competition regime and competition at sector level render it easier to penetrate foreign
markets. As competition regimes adopted in the countries to constitute the TFTA over the
years begin to be implemented, it is expected that the level of manufactured exports from

the region will increase.

The influence of competition regimes on trade flows can also be deduced from Miroudot,
Pinali and Sauter’s (2007) assessment of the joint impact of investment and competition
policies on trade in the developing world. Their findings show that countries with less
competitive markets have lower levels of trade than those with more competitive markets.
More specifically, a 1% improvement in competition in the market would result in a 0.33%
increase in exports and a 0.76% rise in imports. The finding that both imports and exports
are positively related to a competitive environment would not be generally expected. A
competitive environment generally drives prices down to the extent that the market
becomes unattractive to foreign firms. Thus, Miroudot, Pinali and Sauter’s (2007) finding
that competition and imports are positively related might not hold within the envisaged
TFTA, unless the importation of raw materials is a significant driver of imports.
Furthermore, their research included 26 OECD countries among the 82 countries under
study, which have different conditions from countries in the envisaged TFTA. Finally, in
striving to remain ahead of their rivals, firms that operate in a competitive environment
can become competitive to such an extent that they are able to achieve global
competitiveness, which is reflected in increased exports. It is expected that this positive
relationship can be anticipated between competition policy implementation and exports
in the proposed TFTA.

In line with the country similarity theory, promoting competition can also be critical in
preparing a firm for exports to similar economies. Luniku (2014) employed data on
Canadian manufacturing firms to show that a strict competition policy regime would
positively affect a country’s exports. More specifically, he establishes that competition
policy has a greater effect in more concentrated industries than in those that are

competitive. Two implications arise from Luniku’s (2014) findings. The first is that highly
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concentrated industries stifle exports, such that when competition policy is introduced and
market concentration is reduced, the increased number of firms would create conducive
conditions for exports. Secondly, a positive relationship can be expected between strong
competition policy and exports. Therefore, if the competition reforms adopted in the TFTA
have succeeded in enhancing competition in its markets, competition policy will be found

to have positively influenced exports.

A recent study by Pekarskiene et al (2018) uses two countries, Lithuania and Latvia, to
assess how competition policy would impact economies with a developing competition
culture. They establish that competition policy enforcement would be manifested in
innovation, investment and international trade. These findings are in line with the
expectations from this study’s theoretical framework. This would imply that improved
competition policy in the envisaged TFTA would result in improved trade flows, spurred
by innovation and investment. It is therefore expected that competition reforms would be

found to have positively influenced international trade.

5.3.2 Impact of competition reforms on international trade: Indirect effect

In line with the study’s theoretical framework, competition reforms can also affect
international trade through productivity driven growth. A number of studies have
established that competition positively influences innovation and productivity in both
developed and developing economies. For example, Backus (2019) uses the US Census
of Manufacturers database to assess the correlation between competition and
productivity in the ready-mix concrete industry. He establishes that productivity tends to
respond directly to the nature of competition. This is attributed to specialisation as well as
managerial input. Since productivity is central to competitiveness and hence international
trade, it would be expected that firms operating under conditions of competition in the
TFTA would tend to be more productive, enhancing their scope for participation in the
international market. Backus’ (2019) findings concur with those of Wolszczak-Derlacz
(2014) who assessed how competition has affected total factor productivity in 18 OECD
countries, focusing on 21 manufacturing sectors. The findings reflect that a more stringent

domestic competition landscape would be associated with higher sector productivity.
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Productivity is a critical input in competitiveness, which is trade enhancing. This also
supports the expectation of a positive relationship between competition policy

enforcement and international trade.

Friesenbichler (2014) used data for EU members in Central and Eastern Europe between
2002 and 2013 to assess the impact of the implementation of competition policy on market
structures. The study found that less concentrated markets tended to be associated with
higher productivity levels. Correa and Ornaghi (2014) assessed how competition affected
productivity growth among 85 industries during the period 1987 to 2008. Their findings
show that total factor productivity tended to grow more in industries that are more
competitive than in those characterised by market power. Based on data for 22 industries
in 12 OECD economies from 1995 to 2005, Buccirossi et al (2013) establish that
competition policy indicators positively affect total factor productivity growth. This
conclusion concurs with Bourlés et al (2013), who found that eliminating anti-competitive
practices would result in a growth in total factor productivity per annum of between 1 and
1.5 percentage points. These four studies suggest that where competition policy has
been effectively implemented in the TFTA, it would facilitate productivity, which would be
the basis for expecting improved exports. However, productivity also depends on other
facilitating factors, which might not necessarily exist across all TFTA countries. Thus, the
current study focuses on whether this conclusion applies across all economies

irrespective of the constraints and challenges they could face.

The discussion on trade theories also revealed that in addition to productivity, firms in
domestic markets can escape increased competition through innovation, which gives
them an edge over their rivals and creates scope for exports. A number of studies have
investigated the relationship between competition and innovation across countries at
different levels of development. Moen, Tvedten and Wold (2018) used a database of 363
small and medium size Norwegian enterprises that were involved in exporting. They
established that competition is positively correlated with innovation. This finding is
consistent with Lim, Trefler and Yu (2018) who used data for 77,000 Chinese exporting
firms spanning seven years to study the effects of competition and innovation. They
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established that firms can innovate so as to escape competition at their level by moving
to a higher level where competition is less intense. If trade barriers are lowered, increased
competition among firms that have innovated to escape competition at the lower level will
lead to further innovation. Therefore, competition is required to induce firms to innovate
S0 as to compete with foreign firms in the absence of trade barriers. An earlier study by
Clarke (2011) based on data from 27 developing countries in Europe and Asia found that
stricter competition laws tended to increase the chances of firms introducing new
products. These studies create the impression of competition’s unconditional effect on
innovation. If this holds true, it would imply that an effectively enforced competition regime
in the TFTA would be expected to facilitate trade through its impact on innovation.
However, market conditions as well as firm characteristics also play a role in shaping
firms’ ability to innovate following conditions of competition. This is mainly because
competition erodes profit, which would be one of the sources to finance innovation. A
recent study by Aghion et al (2018) indicates that the impact of increased competition on

innovation might not be unconditionally positive.

Aghion et al (2018) analyse the extent to which increased competition causes an increase
in step by step innovation. They establish that with increased competition, only those firms
that operate at the same technological level (neck-to-neck firms) would invest significantly
in research and development (R&D), which is a proxy for innovation. Firms that are
lagging behind would decrease investment in R&D when competition increases.
Tomohiko, Atsushi and Tsutomu’s (2008) earlier study also established that only when
the technology used by existing firms is close to the technology frontier in their industry
would the entry of new firms generate efforts to increase their productivity through
innovation. Where existing firms are operating at technological levels that lag behind the
industry’s’ technology frontier, increased competition would not result in innovation and

increased productivity.
It therefore follows that innovation is conditional on existing firms’ ability to differentiate

themselves from new entrants as competition increases. This is critical within the TFTA

context, where markets can be characterised by firms that are not operating at efficient
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scales, and a number of market imperfections make it difficult to afford significant R&D
budgets. Thus, it is possible that enforcement of competition policy in Africa could create
an environment which is not necessarily conducive to increased innovation and hence
international trade. In this sense, the study builds on the existing theoretical and empirical

foundation by assessing whether this holds true within the African context.

5.4 Causal effect of economic development on competition law adoption

To set the context for estimating the third objective of the study, it is also critical to review
literature that would help set the context about whether economic growth can be expected
to influence the decision to engage in competition reforms. There are only a few studies
that have, however, investigated the extent to which economic development can have a
causal effect on competition law adoption. Nicholson (2004) established that economic
development measured by GNP was a statistically significant explanatory variable for the
ATLI. In a later study, he established a nonlinear relationship between the ATLI and GDP
as well as GDP per capita (Nicholson, 2008). Dalkir (2009) concluded that
macroeconomic stability as well as growth were positively associated with an effective
competition policy. Based on the Pearson Chi? and Fisher exact tests, Waked (2016)
found evidence that income levels had a strong effect on the decision to adopt a
competition regime. The findings from these four studies generally confirm the theoretical
expectations which this study investigates. As economies grow, this could ultimately

impose pressure on governments to embrace competition reforms.

Although they did not empirically test it, many studies have sought to explain why a
relationship would be expected between economic development and the adoption of
competition reforms. Waked (2016) notes that developing countries would generally be
reluctant to embrace competition reforms as this reduces their ability to shield domestic
firms, which could be positioned as national champions or regarded as infant industries,
from competition. This is in line with public interest regulation theories. Gal and Fox (2015)
also identify characteristics of developing countries which would not favour the adoption
of competition reforms. Firstly, their markets are not well developed, as reflected by low

GNI per capita which, in turn reflects consumers’ low purchasing capability and hence
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potential markets for competition. This would generally imply that competition policy might
not be a priority for economies. Secondly, many developing economies are transitioning
from planned to market economies and thus have yet to fully embrace free market
principles, which competition laws would seek to uphold. Thirdly, there are both artificial
and natural barriers to trade in developing countries which would not fit well with the
general principles governing the adoption of competition laws. It could be expected that
a number of developing economies in the TFTA would still be at the stage where they are
prioritising other aspects of development over competition reforms. They would be
expected to make a shift as their economies develop, which creates the scope for this

study to capture these dynamics.

Resistance to competition reforms in developing countries would also emanate from
incumbent elites, who would lobby against reforms for fear of losing their rents (Waked,
2016). Gal (2004) established that some groups in developing countries resist the
adoption of competition laws due to regulatory capture. This supports the regulatory
capture theoretical framework discussed earlier, where a group of businesses could have
a hold on policy makers and influence the direction which the economy would be expected
to take. This problem would be more pronounced in Africa than on other continents.
Waked (2016) established that Africa had a larger number of low and middle lower
developing countries compared to Asia, Oceania, the Americas and Europe. Thus, market
imperfections which do not favour the adoption of competition laws would be expected to
be more pronounced in Africa. Waked (2016) confirms this by establishing that only about
37% of low income countries globally had competition laws. This suggests that economic
development can indeed play a role in influencing the decision to adopt competition

reforms.

As per the theoretical framework discussed, the causal effect of economic growth on
competition law is more likely than not to stem from the regulatory path that a country
pursues as it seeks to transform itself into a developed economy. Fox (2016) identifies
developing countries, including African economies, as generally characterised by markets

which do not work perfectly, as the majority of big businesses were originally state owned
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and enjoy some privileges. Gal (2004) also notes that developing countries tend to be
characterised by institutional design challenges as well as complex government
regulations. In addition, the capitalist market system would not work well for businesses
except for those with connections (Fox, 2016). Thus, high entry barriers and inequalities
would not favour the free market conditions that competition policies in more developed
economies seek to achieve (Fox, 2016). Economies that still have government induced
barriers to competition will not adopt competition law as it would not function (Gal, 2004).
Thus, the expectation would be that there is a stage in the economic development of
developing countries where competition laws would be considered, but not in the early
stages where market imperfections are common. This would imply that an economy’s

level of development indeed influences the adoption of competition reforms.

Furthermore, developing countries’ primary goal might not be economic growth but
inclusive sustainable development, with a focus on redressing inequality and
unemployment among the masses historically neglected by the system (Fox, 2016). As
these groups become absorbed into the system and new enterprises emerge to serve
their interests and the economy expands, a shift can be expected towards more open
markets. This would be the stage where competition reforms would be expected to be
accommodated. Some developing economies adopted competition laws but could not
enforce them as they clashed with other socio-economic ideologies, which eventually
eroded government support (Gal, 2004). Pressure from external sources can lead to the
non-implementation of laws. This study therefore offers an opportunity to empirically

establish whether this relationship holds within the TFTA context.

The quality dimension focuses on the strength of the competition regime. However,
countries that are still at low levels of development also tend to accommodate public
interests in regulation. This implies that while competition reforms can be adopted, it
would incorporate public interest provisions, which would tend to reduce the quality of the
competition regime. However, when public interest provisions are accommodated in
competition policy, some restrictive clauses, which would normally be expected, would

have to be omitted (Obradovi¢ et al, 2019). Pursuance of other objectives related to the
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public interest could explain why developing countries tend to score poorly when the
strength of their competition regime is assessed. Ezrachi (2016) identifies non-
competition objectives which were included in competition legislation in different countries
to cater for other priorities. Namibia protects the empowerment of minorities, while public
interest objectives are included in competition laws in India, Taiwan and South Africa.
Smith and Swans (2014) also identify public interest considerations in Botswana, Zambia,
Kenya, Eswatini, and Malawi’'s competition laws. In addition, where there are transaction
costs, information asymmetries and coercion, competition policy would embrace some
normative judgements (Ezrachi, 2016). The expectation is, therefore, that the economy’s
level of development, measured by GDP, would exhibit some correlation with the strength

of its competition policy regime. The study offers an opportunity for such an assessment.

According to Roberts, Vilakazi and Simbanegavi (2017), advocacy for the adoption of
competition laws in African developing countries often disregards political and institutional
realities. More specifically, it is often overlooked that weak institutions are not able to
overcome strong business interests. Firms that benefit from an anti-competitive
landscape would work to subvert the competition regime. In the absence of some
compromises, competition reforms could be rejected. Economic regulation can also fall
short of addressing market failure and natural monopolies due to lobbying by powerful
businesses, such that regulation ends up reflecting the balance of power between
different interests (Roberts, Vilakazi and Simbanegavi (2017). In such a scenario of
market capture, it is not expected that a strong competition regime would emerge.
Regulatory capture is thus expected to play a role in the TFTA context, and the level of

economic development of a country would likely determine its extent.

5.5 Gaps in the existing literature

This study sought to fill a number of gaps in the existing literature. Firstly, while the
reviewed studies provide an overall picture of the adoption of competition laws in Africa
at a given point in time, no study has traced how this has evolved over time. Legislation
is often amended and changes occur in the manner in which competition laws are

enforced. This study develops a time series competition variable for each country which
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changes as the competition legislation is introduced or amended. This helps to ensure
that changes to the variables are captured in assessing the impact of the reform, which
reduces the likelihood of conjecture and incorrect attribution. In addition, previous studies
focus on the presence or absence of competition law, without examining its quality or
using it as a basis to show whether competition reforms have generally been accepted in
Africa. This study is a comprehensive examination of the TFTA countries that traces the
evolution of competition reforms over the years. The approach used, where the manner
in which competition regimes have been evolving is based on a time series variable which
captures improvements in quality at any given time, is the first of its kind in the African

context.

Secondly, no existing studies empirically test the competition policy-international trade
relationship focusing exclusively on African countries. While competition reforms has
been found to matter in international trade, the context might change when the
assessment is narrowed to only African countries. The study aimed to fill this gap by
focusing on countries in the region, which allows for the capturing of issues that are
specific to the region with regard to competition enforcement and are critical within the

continental integration discourse.

Thirdly, no study has empirically tested whether economic growth can influence the
decision to adopt competition reforms within the African context, as postulated by Waked
(2016). Most studies that focused on economic growth-competition policy dynamics
assessed the impact of competition reforms on economic growth. Reverse causality has
not been investigated. This study aimed to fill this gap, enabling an assessment of

whether there should be targeted or indiscriminate lobbying for competition reforms.

5.6 Chapter Summary

Many issues emerge from this literature review. First, a number of factors might slow

down acceptance of competition reforms in Africa. While the number of countries adopting

competition laws has increased, the need to incorporate other objectives is likely to result
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in weak competition regimes. Second, there are many channels through which
enforcement of competition laws would be expected to affect international trade. It is
therefore likely that evidence will be found of competition reforms in the TFTA having
helped to enhance international trade. However, given that other factors can affect firms’
ability to produce and export goods, such impact could be diluted within the TFTA context.
Third, although the literature review supports the view that competition reforms can be
adopted as economies progress, the role of external pressure, including lobbying by
development partners as well as conditionalities within the regional integration discourse
could see countries whose economies have not yet developed also embracing
competition reforms. Thus, there is no clear indication whether such a relationship is likely

to be established by the study.

Many gaps remain in the literature, some of which this study sought to fill. Firstly, while
some studies have investigated the direct relationship between competition policy and
international trade, they did not properly trace the quantitative evolution of the competition
reforms variable so as to isolate the competition policy aspect from other related
measures. This calls for a variable that reflects the true state of competition. Secondly,
innovation in quantifying competition regimes as they evolve over the years has not yet
been effectively utilised to study the effects of competition regimes. The use of static
measures of competition reform variables when amendments and revisions are ongoing

might not reflect the true status of competition regimes at any given time.

By focusing exclusively on Africa, this study ventures into a new empirical field on
competition policy enforcement and its benefits. In introducing a competition reforms
variable that is not only innovative but also encompasses issues already tested, it
improves on currently available evidence. These issues are highlighted in the following
chapter, which provides a detailed description of the methodology employed and how the
approach differs from the reviewed studies.
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CHAPTER 6: DATA AND RESEARCH METHODOLOGY

6.1 Introduction

Having discussed the theoretical framework and presented a literature review, this
chapter discusses the data and estimation methods used to achieve the research
objectives. Quantitative methods were employed to fulfil each of the three objectives
Thus, positivism rather than interpretivism is the research paradigm. According to Ryan
(2018), positivism is based on objectivity as well as the belief that a hypothesis can be
proved or disproved. Data interpretation can be relied on to reach conclusions, which are
generally dependent on quantifiable observations. Positivism is mainly based on the use
of tools, including mathematics (Gavrilov, 2020); hence, a quantitative approach would
be the basis for assessment. By adopting a positivist approach, the study is able to
empirically analyse data using inductive reasoning to develop a testable hypothesis on
the issues subject to investigation. A quantitative approach was deemed suitable due to
two reasons. Where variables can be measured objectively, quantitative approaches are
desirable (Mehrad and Zangeneh, 2019). Firstly, the quality of competition laws is bound
to be objectivity interpreted if the analysis is confined to some quantitative measurements.
Quantifying the quality of competition regimes using internationally accepted variables
introduces objectivity in the research, as this can easily be independently verified.
Secondly, using secondary data from reputable public sources to assess whether
competition reforms have helped to unlock trade flows ensures that methodological

issues rather than data usage is the main focus, limiting data bias and sampling.

This chapter comprises three sections, in line with the study’s three main objectives. The
first section outlines the estimation methods and methodologies used to assess
acceptance of competition reforms among the TFTA countries. The methodology largely
draws on the discussion on competition policy and its key tenets in Chapter 2, especially
the principles of a sound competition regime. The methods for both the quantity and
quality dimensions of competition regime acceptance discussed in Chapter 5 are
included, with the quality of the competition regimes given more prominence. In other

words, while acceptance of competition regimes in the TFTA is demonstrated by the
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increase in the number of countries adopting such regimes, it is the improvement in the
guality of the existing regimes that would be expected to create more competition in the
economy. The variable which traces the quality of the competition regime for each country
over the years is named a Competition Reform Index (CRI). Since the assessment is only
based on one variable, univariate assessment techniques are utilised rather than
regression with respect to this objective of assessing acceptance. The main basis of
assessment is existing methodologies established by Nicholson (2004) and Bradford and
Chilton (2018). However, following the discussion on elements of competition policy and
law in Chapter 2, some additional elements are included to form the CRI. The justification
for their inclusion and the value which such inclusion is expected to bring to measurement

of the quality of competition regimes is also presented.

Section 6.3 describes the methods used to estimate whether existing evidence
demonstrates that improvement in competition regimes in the TFTA over time, as well as
their enforcement, have unlocked additional international trade flows. This means that in
addition to the quality of the laws measured by the CRI, enforcement realities are
included. Thus, the competition reforms variable embraces both the quality of the
competition regime and the manner in which it is being enforced. The enforcement
dimension is measured by the number of cases handled per year in each country. Where
a country has adopted a competition regime but has not implemented it, its competition
policy variable will not change over time, which would differentiate it from countries that
might also have a strong competition regime but are actively enforcing it. The data

sources for the estimation, as well as its relevance, are also discussed in this section.

Section 6.4 explores the extent to which existing evidence shows that improvement in the
quality of competition laws is in response to improvements in the level of economic
development. The main focus is whether the decision to adopt a competition regime and
the manner in which the regime is designed to curb anticompetitive behaviour without
exception, are a reaction to changes in the level of economic development. This means
that the CRI is of interest rather than enforcement of the law. As discussed in the

theoretical framework, the public interest doctrine as well as regulatory capture are
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associated with low levels of economic development. Inclusion of other objectives, which
compromises the effectiveness of the competition regime would lessen its strength,
measured by the CRI. The aim is to demonstrate whether the competition law together
with the institutions put in place to enforce it are likely to be more relaxed when the
economy is still developing, only to become tighter as the economy progresses. Thus,
assessment framework for the relationship between the CRI discussed in section 6.2 and

each country’s economic performance, measured by GDP, is discussed in this section.

6.2 Objective 1: Assessing acceptance of the competition reform agendain

Africa

6.2.1 General approach

Acceptance of the competition reform agenda in the TFTA, is generally reflected in both
the number of countries adopting competition reforms, and an increase in the quality of
the competition regimes over time. Objective assessment of the quality of a competition
regime calls for an analysis of the various elements that constitute such a regime. A
competition regime’s strength depends on the substance of the law as well as the powers
bestowed on enforcing institutions (Bradford and Chilton, 2018). The substance of the
law focuses on the extent to which it embraces the key tenets of competition regimes
discussed in Chapter 2. To recap, competition law regulates anticompetitive practices
which can be split into three categories, with violations taking various forms. The main
provisions expected in a strong regime are shown in Figure 5. It was also noted earlier
that competition policy that complements the competition legislation is required to create
the necessary environment for the competition law to be effective, and it would become
part of the substance of the law.
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Source: Author’s compilation*®

Figure 5: Measures of the substance of a competition regime

Thus, a review of all the competition laws for each country would reveal the extent to
which each has all the above provisions in its competition policy and laws. Legislations
and policies that includes all these provisions is considered a very strong regime in terms

of the substance of the law.

While the substance of the law matters, the powers bestowed on the enforcing authorities
also determine the extent to which enforcement would create competition outcomes in
the market. The attributes of competition institutions were discussed in detail in Chapter
2, with a bifurcated agency model being considered more desirable for this study. A
competition investigating authority and an appellate institution constitute the competition
authorities, and their desired attributes include those listed in Figure 6.

43 The basis for this construction has been discussed in Chapter 2
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Figure 6: Enforcing authorities’ attributes in a competition regime

A competition regime can thus be disaggregated into two; the substance of the law and

the enforcing institutions (Bradford and Chilton,

2018). These can be further

disaggregated into various components; hence, differences among competition regimes

can be explained by variations in these different components (Figure 7).

4 These attributes are as discussed in Chapter 2.
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Figure 7: Disaggregation of a competition regime into its various components

Figure 7 is a modified version of Bradford and Chilton (2018) in two respects. First, a
distinct competition policy has been included as part of the substance of competition law,
based on the critical role such a policy performs in line with the discussion in Chapter 2.
A separate appellate authority has also been added to the ‘authorities’, as a bifurcated
agency model has been argued to be more appropriate to this study. Thus, the
assessment of the substance of the law and the effectiveness of the institutions would be
the basis upon which acceptance of competition reforms in the region is assessed. This
would be deduced from the extent to which each country’s CRI is improving over time.

The CRI is determined as a simple aggregation of these desired attributes.
6.2.2 Data, data sources and measurement criteria

The data sources employed for the assessment are the respective countries’ competition

laws and policies where they exist. Although there are 29 countries in the region,
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competition laws for a total of 20 countries were reviewed. Five countries*® in the TFTA
had competition policies, and these were also reviewed. The competition law and policy
for each country was used as the data source. This meant examining the country’s
competition laws and policies, and then assessing the extent to which the identified
attributes were either present or missing. In addition to the laws, any amendment which
resulted in an improvement in these desired attributes was used. For example, if a law
had weaknesses but amendments were made to address them, this was reflected in
improvement in the quality of the law in the year when it was amended. Where the law
was repealed, the new law became the basis for assessment starting with the year in

which it became effective.

The data collected with respect to each competition law and policy were the desired
attributes. The presence of a desired attribute was reflected in a numerical score, and
differences in the total scores reflect differences in the quality of competition regimes. The
value of the scores awarded for each law generally followed Nicholson (2004), Hylton and
Deng (2007) and Bradford and Chilton (2018) as described in Chapter 5. However,
although the methods of scoring remained the same, a number of quality indicators that
were not included by these authors were factored into this study, based on the basic

tenets of competition regimes described in Chapter 2.

Each desired attribute was assigned a numerical score, which generally ranged from 0
when the attribute was missing, to 1 when it was present. However, as one category could
have more qualifying factors than the others, this should not give rise to a higher score
ahead of the others. For example, the substance of the law categories related to
anticompetitive practices, namely abuse of dominance, merger control and
anticompetitive agreements should ideally contribute equally to the overall score as they
are all equally harmful to competition. However, abuse of dominance could have more
sub-categories compared to the other competition violations, hence the need for ensuring
that the three have an equal weight. The scores for the substance of the law and its

elements are shown in Table 2. There are five critical attributes for competition policy and

45 Botswana, Malawi, Mozambique, Seychelles and Zambia.
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five for merger control regulation, which give them a highest possible score of 5 each.
However, abuse of dominance and anticompetitive agreements have ten attributes. Thus,
in order to avoid giving these measures a higher weight than the other two categories,
the total should remain 5, meaning that the presence of an attribute was assigned a score
of 0.5. The extent to which the laws accommodated some anticompetitive practices under
public interest or efficiency defences was also penalised (Nicholson, 2004; Bradford and
Chilton, 2018), as the level of competition in the market would still be reduced even if

such exemptions are required on welfare grounds.

A comparison of Table 2 with the attributes identified by Bradford and Chilton (2018)
reveals three modifications that aimed to make the assessment of anticompetitive
practices more complete. Firstly, Bradford and Chilton (2018) did not include competition
policy as a desired attribute. As noted earlier, a competition policy sets the necessary
groundwork for the smooth operation of the competition law by addressing policy-induced
entry barriers (Khemani, 2007; UNCTAD, 2010). Second, there are some dimensions in
gualifying anticompetitive practices which were not included by Bradford and Chilton
(2018) but are all forms of anticompetitive practice. These include excessive pricing as
an abuse of dominance and joint boycotts and quantity forcing as anticompetitive
agreements (Lin and Fung, 2008; Schwartz and Vincent, 2008). They have now,
therefore, been included in Table 2.
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Table 2: Decomposition of the CRI based on attributes for the substance of the law

Attribute Value | Attribute Value
(i) Competition policy (if) Merger Control
Government commits to competition in the | 1 Mandatory notification 1
market
Interface with other regulators 1 Pre-merger notification 1
Consistency with other laws 1 Substantive assessment: Public interest | 1
Provides for review of laws in conflict 1 _Substantive assessment: Economic | 1
interest
Opens up markets to competition 1 Regulates all types of mergers 1
Highest Possible: Competition Policy 5 Efficiency defence -0.5
Failing firm defence -0.5
(iii) Abuse of dominance Public interest defence -0.5
Definition of dominance 0.5 Highest possible 5
Excessive pricing 0.5
Market access 0.5 (iv) Anticompetitive Agreements
Tying 0.5 Bid rigging 0.5
Discounts 0.5 Price fixing 0.5
Unfair pricing 0.5 Market sharing 0.5
Retail price maintenance 0.5 Output limitation 0.5
Discriminatory pricing 0.5 Joint boycott 0.5
Predatory pricing 0.5 Tying 0.5
Retail price maintenance 0.5 Exclusive dealing 0.5
Other abusive acts 0.5 Resale price maintenance 0.5
Efficiency defence -0.5 Eliminate competitors 0.5
Public interest defence -0.5 Quantity forcing 0.5
Highest possible 5 Efficiency defence -0.5
Public interest defence -0.5
Highest Possible 5

Source: Author’s modification of Bradford and Chilton (2018) (page 35)
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The same template can be extended to the competition enforcement authorities, based
on the identified attributes presented in Figure 6. However, as explained in Chapter 2,
while a separate appellate institution has its advantages, it does not necessarily follow
that it might not also have some inherent weaknesses. In general, only half of the cases
go on appeal to the tribunal, and cases can be handled without any party appealing. In
addition, there is high probability of a case being referred to the courts after the tribunal
(Fox and Trebilcock, 2012). The existence of a dedicated competition appellate institution
is therefore important, but in this study, it was assigned a score which equals half that of
the competition investigation institution*® (Table 3). The corporate leniency programme,
which is a useful tool in cartel busting, was not among the attributes identified by Bradford
and Chilton (2018). This programme generally enhances the effectiveness of the
competition authority and this variable was thus added to the attributes on the
effectiveness of the competition authority. It is also argued that functional independence
is a critical attribute (Mahmood and Ait Ali Slimane, 2018; Kovacic and Hyman, 2012),
and it was added as an attribute of the competition investigating authority, as it enhances
its effectiveness.

46 This is based on the probability of a case being appealed to the Tribunal being estimated at 50%
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Table 3: Decomposition of the attributes of competition authorities and their scores

Attribute Value

a) Competition investigating authority

Functionally independent

Private right of action

Fines

Imprisonment

Divestitures

Damages

Extraterritoriality

Corporate leniency

Industry exemptions

Enterprise exemptions

SN oY Bl Bl Bl I Bl Bl Bl
gl o

Highest possible: Competition investigating authority

b) Separate appellate institution

Appeal platform

Power to reverse or confirm orders

Power to impose fresh orders

Power to impose fines

Al R R R P

Highest possible: Appellate institution

Source: Author’s modification of Bradford and Chilton (2018) (page 35)

These scores generally constitute what was termed the CRI in this study. A regime with
all the desired attributes will have a score of 32, which also happens to be Nicholson’s
(2004) highest possible score. The substance of the law has a higher weight than the
authorities, given that the highest possible score for the substance is 20, constituting
62.5% of the total score. Thus, the weights are simply each attribute’s contribution to the
overall score. The CRI, together with its subcomponents and the weights of each is

diagrammatically represented in Figure 8.
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Figure 8: Decomposition of the CRI and its weights

Annual movement in the CRI which is constructed in the above manner demonstrates the
extent to which competition reforms have been accepted in Africa. This implies that the
extent to which competition reforms have been accepted on the continent would be shown
as the extent to which the difference between each country’s overall score and 32 narrows
with time. In other words, the extent to which the competition regimes in the TFTA can be
argued to be of high quality, together with a noticeable increase in countries with
competition regimes, would reveal their acceptance in the region. In addition, the study
explored whether the trends and patterns in competition reform adoption show that there
are regional or geographic factors that favour the adoption of competition reforms in
Africa. Thus, in addition to the entire TFTA, the analysis based on the CRI was extended
to the REC level (SADC, COMESA and EAC) in addition to individual country level to
reflect whether regional specific issues affect acceptance of the competition reform

agenda.
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6.2.3 Assessment techniques and software

This analysis on how competition reforms have been accepted in the proposed TFTA was
based on univariate statistical analysis, using the STATA package. The maximum score,
mean and standard deviations of the CRI, whose construction is as defined in the previous
subsection, and their evolution over the years reflect the pace at which competition reform
was accepted in the region. It is generally expected that countries would have gradually
improved their competition regimes from 1998 to 2018. A country that invested much
effort in improving its competition regime over time would be characterised by very high
standard deviation. This means that the standard deviation will reflect the frequency with
which a country tried to improve its competition regime during the period 1998 to 2018.
Given that most countries started at a zero score, even countries that adopted their
competition regimes in later periods but managed to come up with strong regimes, would
still have a high standard deviation. However, a country that has never changed its regime
over the period, or a country that is yet to embrace competition reforms, would have a
very low standard deviation. The mean score provides a measure of the expected
average quality of the competition regime over the period. A high mean score would be a
good indication of the extent to which markets in the economy were subjected to a high
guality competition regime for a long time period. While the mean scores and their
evolution over the years are critical, the final situation in 2018 (the maximum score)
matters most in shaping the current state of competition regime acceptance in the TFTA.

The CRI value can be disaggregated into four equal quadrants, and the extent to which
the total regional average score, sub-regional score (SADC, COMESA and EAC) and
individual country scores fall within the quadrants would reflect whether competition
reforms acceptance could be regarded as very low, low, good or very good. The maximum
score of 32 divided into four quadrants gives an 8-point basis classification. Thus, a score
of less than 8 is very low, one of less than 16 is low, less than 24 is good and a score
above 24 is classified as very good. The quality of the competition laws that have been
embraced can also be determined by narrowing the focus to only those countries that
have embraced competition reforms, with the aim being to show how the regional

averages, which are not weighed down by countries without competition laws, would fare.
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Projections are also done using the linear trend assumption to reflect the likely timeframe
into the future when the region’s average quality of competition regimes would be

expected to become very good.

6.3 Objective 2: Analysing how intra-TFTA international trade flows are influenced

by countries’ competition regimes

To achieve the study’s second objective, the impact of competition adoption on
international trade is estimated using the gravity model, which has continued to be useful
in estimating international trade relationships. The theoretical underpinnings which
motivated the choice of the gravity model are threefold. First, according to Bergstrand
(1989), the gravity model is implied from Krugman’s (1980) monopolistic competition
model as a determinant of trade. The implementation of competition regimes would
determine whether economy’s markets are characterised by monopolistic competition.

This fits well with the focus of this study. Second, researchers such as Chaney (2008),
and Helpman, Melitz and Rubinstein (2008) show that the theoretical foundation shaping

the gravity model is how differentiated goods produced under firm heterogeneity affect
trade. The nature of the competition that the firms are subjected to also affects firm
heterogeneity, making the enforcement of competition regimes matter. Third, the original
model developed by Tinbergen (1962) factored in a number of variables, including
regional integration measures, which are likely to explain the manner in which trade in the
TFTA takes place.

The gravity model was formulated by Jan Tinbergen in the 1960s to explain bilateral trade
relationships between any two economies. Tinbergen (1962) sought to establish the
manner in which standard trade patterns would take place under conditions where there
are no impediments. His model can be used to show the volume of trade that a country
would be expected to achieve were it not for impediments that arise from various causes.
A comparison of this ideal volume with the actual volume of trade would reveal whether

a country is being discriminated against (trade volumes lower than expected) or receiving
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preferential treatment (higher than expected). The gravity model underlines the
importance of the trading partners’ size, measured by nominal Gross National Product
(GNP) and how far apart they are as critical variables that explain trade patterns between
countries. Tinbergen (1962) also acknowledged that several other factors are also critical,

although their contribution would be limited.

A country’s ability to generate exports depends on the size of its economy; hence,
Tinbergen’s inclusion of GNP as an explanatory variable. It also depends on the size of
the market of the destination country; hence, the importing country’s GNP matters.
Moreover, transportation costs are critical determinants of trade and they vary with the
distance between the countries. Information about a market also depends on distance.
The volume of trade would be expected to be positively related to the trading partners’

GNP while being negatively related to the distance between the two economies.

The relationship was given in as an equation as follows:

Ej = a2 Do (1)

Where:

Yiand Yjare the GNP for the two trading countries;

Dj is the distance between them;

Oo IS a constant.

a1, az and as can be regarded as elasticities between exports, Ej with respect to changes

in the three variables in a transformed log form model.

Other variables considered by Tinbergen (1962) include political and semi-economic
factors, specifically trade agreements (membership of the Commonwealth and the
Benelux preference) and whether countries are adjacent to each other (neighbours).
Despite initial resistance by economists based on the perception that this was more of a
physics analogy than a useful tool for economic analysis (Head and Mayer, 2014), the
gravity theory has since dominated the literature on international trade policy evaluation

121



(De Benedictis and Taglioni, 2011). Thus, the gravity model remains a good one to
estimate international trade dynamics, fitting well with the theoretical framework for this

study.

The gravity model has been widely used in studies on trade flows to the extent that in
empirical trade analysis, it is now regarded as a critical tool to analyse international trade
(Shabhriar et al, 2019). However, the model has been greatly modified from its earlier form,
with researchers adding other variables that they consider important.

6.3.1 Variables and their relationships

The competition adoption variable described in the previous sections reflects the law on
paper and measures the extent to which it has been implemented. The CRI is thus the
first component of the competition policy variable, as it shows the quality of the
competition reforms as they exist on paper. However, while a good law can be produced,
its implementation is likely to steer firm behaviour towards more competitive outcomes.
Thus, the second component includes the implementation indicators. For the purpose of
estimating the second objective of the study, namely the impact of competition reforms
on international trade, a competition measure that reflects both the law as it exists on

paper as well as the extent to which it has been enforced, was used.

The number of competition cases finalised per year reflects how active the competition
authorities have been in the market. This is used as the implementation indicator.
However, since bigger economies would tend to handle more cases than smaller
economies because of the large number of business units, an unweighted case load
would advantage bigger economies. This study rests on the assumption that the size of
the staff in the competition investigating authority would relate to the size of the economy
to be regulated. This means that competition authorities would strive for a staff
complement that is sufficient to match demand for their services across the country. Thus,

the number of cases handled per staff member would reflect the extent to which resources
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are devoted to competition enforcement, and this would be economy size neutral®’. It
would also reflect staff effort in handling competition cases and hence, includes some
measure of employee productivity. The overall competition variable used in the gravity
model is a combination of the CRI and the implementation indicator as follows:

number of cases completed in a year
Comp = CRI + ! d Y (2)

number of employees in the institution per year

A country that has a good law on paper (CRI) and actively implements its competition
laws would tend to have a higher score. This is basically the basis for summing the two
components, so that there is a balance between design attributes (CRI) and enforcement
attributes. This competition reforms variable is used as an explanatory variable in the
gravity model. As noted earlier, Tinbergen (1962) used five variables to explain
international trade, namely, the respective countries’ GNP; their distance; a measure of
regional integration and a measure of whether countries are neighbours. Based on
theoretical reasoning, researchers have added other variables in the gravity model. For
example, Wang and Badman (2016) and Karamuriro and Karakuza (2015) added
absolute values of differences in per capita GDP, the real exchange rate between
countries and language. Other researchers’ gravity models included a competition policy
related variable in the equation. For example, Evenett (2002) applies a modified gravity
model to estimate how merger control regimes affect mergers and acquisition. Miroudot,
Pinali and Sauter (2007) also apply a modified gravity model, with a competition reforms

variable among the independent variables, to explain international trade.

Similarly, in this study, given that the model estimated by Tinbergen (1962) (equation 1)
specified the distance variable as negatively related to trade, the model to be estimated

can be given as:

47 This was calculated as the number of cases concluded each year divided by the total staff complement of the
competition authority, including support staff (excluding the appellate platform).
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Where:
Xiitis the international trade variable. The focus of the study is to assess whether
adopting competition reforms can be beneficial to the adopting country, which can
occur through both imports and exports. Thus, the international trade variable Xi
represents either exports or imports by country i to country j at time t;
K is a (gravitational) constant;
Yit captures the nominal GDP of exporting country i at time t;
Yjt captures the nominal GDP of importing country j at time t;
Di is the estimated distance between the two trading partners, which in this case
is the distance between their capital cities;

Zit is a vector of other variables that also negatively or positively affect trade flows.

The WTO and UNCTAD (2012) identify what are known as multilateral resistance terms,
which are not directly observable, as forming Zi. It is usually a composite term which
measures trade barriers, and trade incentives as well as other variables that can create
trade costs in addition to the distance between the countries (WTO and UNCTAD, 2012).
Several variables have been empirically found to be statistically significant in affecting
bilateral trade between countries (WTO and UNCTAD, 2012). Countries can trade with
each other because they belong to the same regional trade arrangement, share borders,

have a common former coloniser, or have a common language.

This study thus uses a common border as well as regional integration measures from
Tinbergen’s (1962) specification. These also serve as both trade incentives as well as
measures to reduce trade costs. Regional integration variables were part of Tinbergen'’s
(1962) original model and are thus also factored into this study. In the TFTA, regional
integration can mean membership of SADC, COMESA, EAC and SACU and these are
all introduced into the study. While SACU is not part of TFTA negotiations and is also not

a recognised REC by the African Union, it is included because bilateral trading
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relationships between South Africa, Botswana, Eswatini, Namibia and Lesotho could be
highly influenced by measures instituted under SACU. Adding SACU as an explanatory
variable helps ensure that the effect of SACU is accounted for. However, one of the critical
concerns with respect to regional trade agreements is commitment by member countries
to implement them even after they join. To ensure that commitment is factored in, only
those member countries that have gone a step further and become a member of the Free
Trade Area (FTA) in SADC, COMESA, EAC and SACU (customs union) are considered,
rather than simply belonging without full commitment. In particular, the year which a
country became an FTA member (or customs union in the case of SACU) is considered
as the year in which it joined SADC, COMESA, EAC and SACU. For example, although
Angola and DRC are members of SADC, they had not yet joined the SADC FTA by 201848
and are hence not considered members in this study. It is also critical to note that there
are overlapping membership on regional integration among the countries. However, given
that it is the period when a country became an FTA member that has been used, changes
in trade that are explained by the decision to become a member can still be captured by
the model even if it belongs to two FTAs. Thus, it was not considered necessary to
account for overlapping membership. In addition, as established by the WTO and
UNCTAD (2012), a common language and a common border are introduced as part of
the multilateral resistance terms. They also explain trade costs, hence are included in the
model.

This study thus embraces all the original variables used by Tinbergen (1962) and adds
some of the multilateral resistance terms based on the WTO and UNCTAD (2012). It is
also argued that the nature of competition prevailing in the countries matters, as per the
study’s theoretical framework; hence, competition policy is also part of the multilateral
resistance terms. In addition, since the multilateral resistance variables include trade
barriers, competition policy is a good proxy for the manner in which trade in the markets
is free without behavioural induced barriers. However, since having a good competition

regime affects a country’s ability to import and to export, it is also important to assess

48 The last period of the data set used.
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whether it is the competition variable of the importing or exporting country that is
significant in explaining bilateral international trade patterns. Thus, two competition

variables, one for the exporting and another for the importing country were used.

The equation is estimated in a linearized manner by using natural logarithms. The
advantage of using natural logarithms is that the parameters become elasticities in
interpretation. The linearized form of the gravity model estimated in this study with the
specified variables can therefore can be given as follows:

InX;jr = Bo + B1InY; + BInY}, + BslnDist;; + B InComp_exportery, + BsinComp_importer;, +
B6COMESAiit + B7SADCl]t + BBEACijt + BQSACUl]t + ﬂlOBOT‘derij + ,BnLangij + Ejpm—m—- (4)

Where:

Xijt = exports (or imports) of country i to country j at time t;

Yit = nominal GDP of exporting country i;

Yit = nominal GDP of importing country j;

Distii = bilateral distance between countries i and j;

Comp_exporterit = competition variable for exporting country i at time t;
Comp_importerj= competition variable for importing country j at time t;

COMESAIt = dummy variable, taking the value 1 if the two countries are members of the
COMESA FTA at time t and O otherwise;

SADCii = dummy variable, taking the value 1 if the two countries are members of the
SADC FTA at time t and O otherwise;

SACUiit = dummy variable, taking the value 1 if the two countries are members of SACU
at time t and O otherwise;

EACiit = dummy variable, taking the value 1 if the two countries are members of the EAC
FTA at time t and O otherwise;

Borderij= dummy variable, taking the value 1 if the two trading countries share a border
and 0 otherwise;

Langij = dummy variable, taking the value 1 if the two trading countries share a common

language and O otherwise;
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€itis the stochastic term.

6.3.2 Data and data sources

Data for exports and imports was sourced from Trade Map and is given as annual
statistics over the period 2001 to 2016%°. Trade Map data is sourced from UN Comtrade
as well as official national statistics. UN Comtrade is a trade statistics database, which is
maintained by the UN Statistics Division and is among the world’s largest databases
showing comprehensive national and regional statistics on trade. The choice of Trade
Map was influenced by the need to ensure that all trade data across the countries was
obtained from one source to avoid challenges associated with data bias. Data for the
nominal GDP for the countries was extracted from World Bank Indicators (WDI). WDI is
a compilation of data by the World Bank sourced from officially recognised sources. It
was selected in preference to each country’s national statistics to ensure that only one
source of data was used for all the countries and thus ensure that the same measurement
base was employed. Given that the World Bank has programmes and operations in
almost all the countries in the TFTA, the data is also dependable in terms of accuracy.
The time period for time series data on GDP was 2001 to 2016 to coincide with the Trade
Map data as well as the primary data for the competition reforms variable. Trade Map
yearly data lists 2001 as the first year for which data is available. Data for the distance
variable was downloaded from GeoDist, a database of the CEPII (French Centre d'Etudes
Prospectives et d'Informations Internationales)®°. Mayer and Zignago (2011) note that
GeoDist is one of the most comprehensive databases that has been widely used in gravity
model estimation and is also an improvement on several existing data sources. This data
source was also selected because it covers all the countries in the study and bias was
thus avoided. The distance measure used in the model is the estimated distance in

kilometres between the two countries’ capital cities.

49 Primary data collection with respect to competition enforcement was initiated in early 2017; hence 2016 was the
end period for which the data was requested. However, Trade Map data is already available beyond 2016, although
for model estimation 2016 is considered to be the end point.

50 At http://www.cepii.fr/CEPII/en/bdd modele/inscription.asp?id=6, accessed 16 November 2019
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The data sources for the competition law variable for the CRI have already been
described (the respective competition laws and policies). Annual reports of the
competition authorities were used to ascertain the number of cases handled each year
as well as the size of staff. Where gaps were observed, primary data was used, with a
standard questionnaire being forwarded to the competition authorities to collect
information pertaining to cases handled per year as well as the size of their staff between
2001 and 2016. Thus, the data on the number of competition cases handled as well as
the size of the workforce was obtained from secondary sources (especially the
competition authorities’ annual reports) and primary sources (the competition authorities)
if the data was not available from secondary sources. Of the 11 competition authorities
engaged following the discovery of noticeable gaps in their published online annual data,
seven provided detailed information regarding the cases handled and their staff
complement. The remaining four countries had to be dropped from the analysis due to
the observed data gaps. These include Kenya, Mauritius, Ethiopia, and Egypt. In addition,
other countries such as Angola, Tunisia and Sudan were dropped due to failure to gain
access to their competition legislation. A summary of the data and data sources for all the

variables is presented in Table 4.
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Table 4: Data and data sources

Variable Data to be used Data source

Xiit Exports from country i to country j | TradeMap
attime t

Yiiand Yj Nominal GDP for country i and | World Bank economic indicators
country |

Dist; Distance between the capital | GeoDist database of the CEPII

cities of the trading partners

Comp_exporter; Absence or presence of attributes | Existing secondary data sources,

and in country competition laws and | submissions from the competition

Comp_importer; policies as well as annual number | authorities and a review of
of cases handled by competition | competition laws and amendments
authority

SADCj;,, COMESA|, | Value of 1 if members are part of | COMESA, SADC, SACU and EAC
EACi;, SACUj; the same FTA at time t and O | membership list, as well as
otherwise identification of the year in which
each country joined the FTA from the
literature review

Language Value of 1 if the two countries | Country profiles from the CIA World
share a common language and 0 | Factbook on the CIA website
otherwise

Border Value of 1 if the two countries | Map of Africa
share a common border and O
otherwise

Source: Author’s construction

Having described the data and data sources, the model can now be specified.

6.3.3 Model specification and estimation methods

The model is estimated using panel data methods. Panel data estimation has two main
advantages. First, control of individual heterogeneity is possible with panel data.
Individual heterogeneity would introduce bias in regression if the data is treated as a
pooled regression using ordinal least squares (Baltagi, 2013). Second, panel data

minimises the risk of collinearity among the variables as a combination of cross sectional
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and time series data introduces more variability and helps to address the problem of multi-

collinearity that characterises time series data in general (Baltagi, 2013).

Panel data methods of estimation fall into two classes, static and dynamic panel data
models. Both were estimated in this study. Whilst the dynamic models of panel data can
be considered an improvement, the study found that the static panel data model was also
adequate in explaining the relationship between competition reforms and bilateral trade.
Static panel data models assume that the estimated variables are generally static, while
dynamic panel data models acknowledge that some of the variables in the models can
be endogenous (Labra and Torrecillas, 2018). In this case, endogeneity would be arising
due to some correlation between the error term and the dependent variable, which would
be due to some causality between explanatory variables, data quality inadequacy,
autocorrelated errors, as well as omitted relevant variables in the model (Labra and
Torrecillas, 2018). Static panels are limited in that they might fail to account for a number
of challenges which affect their efficiency. The explanatory variables are assumed to be
exogenous, but in most cases there are some endogeneity elements that cause them to
correlate with either the past or current realisations of the disturbance term. This also
results in serial correlation. Second, static panel data models may fail to overcome the
problems of heteroscedasticity and autocorrelation that could exist within individuals
rather than across them (Roodman, 2009).

In general, the static panel data model estimated within the gravity model context takes

the form:

InX;;; = 0 + alnYy + BInY; + yZj, — 6D;j + &4 e (5)

However, unlike ordinary least squares (OLS), the disturbance term €it (assumed to be
independently and identically distributed with a zero mean and constant variance) is

composed of two components (Vijayamohanan, 2016), namely:

Eit = MUy F A F Vjpmmmmmmmmmmmmmm oo (6)
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In this regard, i measures the individual (cross section) unobservable heterogeneity,
which in this case is the different country characteristics that are time invariant. On the
other hand, A:measures the unobservable time heterogeneity brought about by changes
in time, while vit is the random white noise error term remaining. Assumptions about how
piand A:are distributed generally determine the static panel data model to be employed.
If the unobserved individual heterogeneity component (W) is assumed to be correlated
with any of the model’s explanatory variables, the first difference approach and the fixed
effect panel data model would be the more suitable method for estimation. However, if
the component is not correlated with the explanatory variable because individual
heterogeneity has been adequately captured by the explanatory variables included, the
random effects model is suitable. The random effects model would also be considered as

the best model when the individual heterogeneity component is assumed to be very small.

The first difference approach to panel data estimation (which takes the first differences
and estimates the differenced equation) as well as the fixed effects model (which is a time
demeaned regression, where the mean of each variable is deducted as a way of getting
around the unobserved individual effects (Giesselmann and Schmidt-Catran, 2018)) both
eliminate all the time invariant variables from the model. Given that the gravity equation
to be estimated has some time invariant variables, including the distance variable, then
gravity models estimated using fixed effects or first difference panel data models would
drop the distance variable from the result, thereby distorting the original theoretical basis
for the model. Based on this fact, both the fixed effects and the first difference estimation
methods were not considered for this study, as they would not fit properly to the
dimensions of the data, which has time invariant characteristics. Thus, the use of
commonly applied tests, for example the Hausman Test, to decide whether to employ the
fixed effects or the random effects model was not necessary as the random effects model
was selected by default. It was also on this basis that a dynamic panel data model based

on the Generalised Methods of Moments (GMM) was used to augment the findings.
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The presence of time invariant variables in the gravity equation implied the adoption of
the random effects model, as it allows all variables to be captured. Individual
heterogeneity which is unobserved, is treated as part of the disturbance term, vit in the
random effects model. The model adopts a transformation to eliminate serial correlation
of the residuals (which captures a combination of unobserved individual and time
heterogeneity). This transformation results in an estimation through feasible generalised
least squares methods, which generally cater for heteroscedasticity (Dieleman and
Templin, 2014). It is achieved by adjusting the model with an adjustment factor A which

is defined based on equation (6) by Dieleman and Templin (2014) as:

Where:
o2y and o?y reflect the variance of the residual terms as already defined in equation (6);

T = time periods.

Unlike the fixed effects model, the random effects regression is a regression of the time

demeaned variable adjusted for A as follows:

(inX;je — AnX;je) = a(InY;, — An¥y,) + p(InYj, — An¥;) + y(InZ;j, — AInZ;;,) — 6(D;; —
ADy) + (1 — A + (K = Akp) + (Vg — ADyp)=mmrmmmmmmmmmemmemmmm e 8

The random effects transformation thus retains the individual heterogeneity component
but assumes no correlation between this component and the explanatory variables. This

implies that in the model, the error term would be:

Eit = M; — At + Ke = Ahe + Vjy — ADjpmemmememmemmememem e 9
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Since the random effects model was adopted, it was critical to ensure that country
specific, time invariant factors that could affect trade between countries were included so
as to minimise autocorrelation problems associated with the individual heterogeneity term
Mi which remains a component in the error term. However, the random effects model was
also subjected to autocorrelation tests to ensure that the problem had been addressed.
More specifically, the Wooldridge Test for serial correlation (Wooldridge, 2002) which is
based on residuals obtained from a first-differences regression to remove individual
effects (Drukker, 2003) was run to confirm if the autocorrelation problems had been
addressed. If the autocorrelation problems persisted, these would be addressed by the
GMM model.

The study thus also estimated a dynamic panel data model using GMM estimation
techniques to complement the findings from the static random effects model. GMM
methods are useful in addressing the problems associated with heterogeneity of the
individuals. For example, while GDP can be a significant variable in influencing exports,
an increase in exports also increases GDP. GMM models are designed to take into
account such endogeneity. Another advantage that GMM models have is that they also
take into account the hysteresis effect by including the lagged dependent variable.
Hysteresis occurs when a variable exhibits path-dependency, that is, when history is also
plying a critical role in explaining a variable’s behaviour (Dosi et al, 2017). In other words,
international trade decisions in any given time period are also influenced by past trade
deals, such that it is easier for economic agents that have exported or imported from one
economy to prefer to do so again in the subsequent time period. GMM models thus are
important as they capture the hysteresis effect. However, since dynamic panel data
methods also have limitations, the random effects model can be retained to allow the two

models to complement each other.

The Arellano—Bond model introduced in Arellano and Bond (1991) and the Arellano-
Bover/Blundell-Bond model (Arellano and Bover, 1995) together with the Blundell and
Bond (1998) approach are often identified as the foundation of dynamic panel data

methods (Roodman, 2009). The models introduce ‘instruments’ into the static panel data

133



models to deal with endogeneity associated problems. The Arellano-Bond and Arellano-
Bover/Blundell-Bond models use lagged endogenous terms to avoid problems of
correlation between variables, which include the lagged dependent variable values. As a
starting point, they can be specified as follows (Labra and Torrecillas, 2018):

Yie=aYiyn+ BXit + Wjpmmmmmmmmmmmmmmmmmmmmme oo (10)

Where

Y+ = dependent variable measuring characteristics of i at time t;
Yit—n

a = a constant;

= lag of dependent variable for n lags;

B = a coefficient vector;

Xit = a matrix of explanatory variables;
Wit = €; + W, is the composite error terms capturing individual effects and disturbance

terms.

The lagged variables are also used as instruments to deal with serial correlation
problems. However, while equation (10) is the basic dynamic panel model, there are
many variations depending on the type of GMM model used. GMM models can be
estimated as difference panel data models, with the instruments and models being run as
first differences. Given the use of the dummy variables as well as the distance variable
which is fixed and does not vary within country pairs, this study generally preferred the
use of instruments mainly in levels as this would not result in the omission of some
important variables in the model. In particular, System GMM methods that allow for the
use of instruments in levels were preferred to Difference GMM methods. The dataset is
also characterised by a short time period, which would be reduced further by differencing
(Roodman, 2009). This study utilised the Systems GMM developed by Roodman in 2006,
known as the xtabond2 (Labra and Torrecillas, 2018), which introduces more options for
instruments while also allowing for accounting of the endogeneity of dependent and
independent instruments. Generally, the xtabond2 estimator is suitable for panel data
characterised by a short time period and large panels (Labra and Torrecillas, 2018). In
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particular, a two-step System GMM was employed in preference to a one-step System
GMM as general conventional theory identifies a two-step estimation as performing better
in large samples (Hwang and Sun, 2015). With a bilateral trade dataset for 20 countries
over a 16-year period resulting in 4,666 observations, the sample was considered large
enough to use a two-step estimation procedure rather than a one-step one to reap the

associated benefits.

The coefficients of the GMM model would generally be short-run coefficients, which would
show the variables’ short-run relationships. However, there is also need to assess
whether the relationships are statistically significant over the long run. From the GMM
model in equation (10), a and Bi are short-run coefficients. As specified in Bruno et al
(2017), the long-run coefficients (LRC) are given as:

LRC =B (11)

1-a

Using Stata, the long-run coefficients were generated and their statistical significance
was tested. This allowed for the modelling of the impact of competition reforms in both
the short and long run. As noted previously, the random effects and GMM models are
based on a 16-year period, covering 2001 to 2016 across 20 countries, which resulted
in an unbalanced panel, from which 4,666 observations were captured by the model in

running the regression.

6.3.4 Model diagnostics and software

Stata software was employed for the estimation of the model. The choice of Stata was
mainly influenced by the ease with which the software handles GMM and other panel data
methods, especially through built-in commands. For example, the Arellano-Bond and
Arellano-Bover/Blundell-Bond model already have built-in commands which are available

in the Stata package, making it easier to run the models.

The estimation of the static and the dynamic panel data models required linearization of

the model by taking natural logarithms. The linearized model transforms the observed
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data for all variables into logarithms except for the dummy variables. However, an
examination of the dataset revealed that there were many zero observations for exports
and the two competition reforms variables. Thus, transforming the data into natural
logarithms would have resulted in missing values and a significant portion of the dataset

for these variables would have been excluded from the estimation.

The literature identifies three approaches to deal with zero values within the context of
the gravity model (Linders and de Groot, 2006; WTO and UNCTAD, 2012; Kareem,
Martinez-Zarzoso and Bernhard, 2016), namely:
e dropping all the observations with zero trade from the model (truncation), which
implies estimating the model without any regard to these observations;
e adjusting by a very small constant (e.g., one dollar) to the values to facilitate the
taking of logarithms; and

e running the model in levels.

In this study, the zero observations for bilateral exports reflect the absence of trade and
this critical information would have been lost if these zero values were omitted from the
model. This is equally true for the competition variables, which generally reflect the fact
that many countries had, for a significant time period, not yet instituted competition
reforms. Dropping these observations would have generally distorted the model.
Estimating the data in levels would have required non-linear estimation methods whose
interpretation and specification might depart from the general linear approaches used in
estimating gravity models. Thus, this study adopted a model of transforming the zero
values by adjusting by a very small constant which does not change the general pattern
of the data. In particular, an adjustment factor of 0.001, which is equivalent to one dollar

in the case of bilateral exports, was adopted before transforming into logarithms>?.

51 since the bilateral exports are given in thousands by Trade Map, a dollar is equivalent to 0.001, which is
very insignificant and was not expected to distort the general trade patterns between countries. However,
a one-unit adjustment to a competition variable could be large enough to alter the picture of the adoption
of competition reforms, given that the average competition reform score is about 9.4. An adjustment factor
of 0.001 was also extended to the competition variable to ensure that there were no distortions in the dataset
as the value remains (almost) zero but allows for the logarithms of the observations to be defined and
maintained in the model.
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Non-stationary panels are generally considered a concern for data that is characterised
by a large number of groups (N) as well as having been collected over a long time period
(T), where there is a risk of spurious regression (Baltagi, 2013). In general, there is a risk
of non-stationary panels if the time period, T is large enough that each country’s
regressions can be performed separately (Baltagi, 2013). However, with the data used in
the model, where N>T, with T being small (only 16), it is not expected that non-stationarity
challenges could arise. As a result, panel unit root tests were not considered necessary

for the transformed variables.

Both the random effects and the GMM model were tested for goodness of fit to ensure
that they were suitable for explaining the data. The Wald Chi-square test statistic was
used to check the extent to which the random effects method adequately explained the
relationship. In addition, as serial correlation is often expected with the use of static panel
data methods, serial correlation tests were conducted. In particular, the null hypothesis
that there is no serial correlation was tested using the Wooldridge autocorrelation test in
panel data (Wooldridge, 2002) which is based on the residuals from a first-differences
regression to remove individual effects (Drukker, 2003). For the GMM model, the F-
statistic was used to confirm if the explanatory variables in the model adequately
explained the relationship (fitness), while the Hansen statistic was used to indicate
whether the model had been over-identified due to the use of instruments in the presence
of heteroscedasticity (Roodman, 2009; Labra and Torrecillas, 2018). The Arellano-Bond
test was also used to check whether there were any autocorrelation problems with the
GMM model (Roodman, 2009). These diagnostic tests were considered sufficient to
ensure sound statistical interpretation. In addition, given that the gravity model had a pre-
conceived stipulation (trade being positively related to the size of an economy and
negatively related to distance), the extent to which the results confirmed the theoretical
expectations from the gravity model were used as a system check for relevance of the

models.
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6.4 Objective 3: Assessing the influence of economic development on adoption of
competition reforms

6.4.1 Theoretical formulation and rationale

As discussed in Chapters 4 and 5, there is a theoretical basis for the argument that the
level of economic performance influences the decision to adopt competition reforms,
especially since competition policy objectives tend to clash with other objectives which an
economy that is still developing might seek to prioritise. This would imply the existence of
a causal relationship, with causality running from economic performance to competition
reforms adoption. There is a limited theoretical basis for building a competition reform
model that incorporates economic development as an explanatory variable. However, it
is possible to build the model’s theoretical basis based on the Granger causality rationale.
Based on the original theoretical model by Granger (1969), one variable, say x can be
said to be Granger causing another variable, say v, if past values of x are useful in the
prediction of variable y. In other words, the possibility of predicting variable y is more likely
if past values of variable x are included in the equation that describes the behaviour of y
based on its previously observed values. While the original causality test by Granger
(1969) was built on time series data, a number of researchers have modified it to apply
to panel data as well (for example, Lopez and Weber, 2017; Dumitrescu and Hurlin, 2012;
Hurlin and Venet, 2003). Since the main interest of this study was to assess whether GDP
has a causal effect on competition reforms, the Granger causality rationale could be used
to estimate the model. This study, therefore, adopted panel Granger causality tests as
the basis to assess whether there was any causality between GDP and the competition

reform variable CRI.

6.4.2 Variables, model specification and data sources
Based on the Granger causality assumptions, the model that describes the time series

variables, Yt and Xt can be described as:

y=a+zK T o Y S T A - (12)
t p=1 kel t—k T Zk=1CkN =k T <t
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Causality tests involve testing whether the coefficients of X: namely o) 1to o) are
significantly different from zero. As specified by Lopez and Weber (2017), this time series
specification can be extended to panel data as:

K K .
yi,t =a; + Zkzl .Bik yi,t—k + Zk=1 6ikXL't—k+ Ej prmmmmmmmmmmmmmm s (13)

In this case, yitand xit would be observations for stationary variables for individual (country
in this case) i in period t. The coefficients for the two variables and their lags, Bi and i,
therefore, only vary across individuals but are time invariant. This study employed this
model to test for causality, with CRI being the dependent variable and the explanatory

variables being its lags and lagged nominal GDP as follows:
K K
CRIy=a;+ By CRIe i+ Ty SuGDPy,_ ot &g e (14)

Causality involved testing whether the GDP terms in equation (14) were significant in

explaining the competition reform variable. This involved testing the hypothesis:

The model was therefore constructed using only two variables, the CRI and GDP. The
data sources and the construction methods for the CRI variable were described in detall
under section 5.2 while the GDP variable and its sources of data were discussed in
section 5.3. However, since the data used to construct the CRI did not include competition
law enforcement but only focused on the extent to which the quality of competition law is
influenced by economic growth, the period of assessment ran from 1998 to 2018. This is
because the data period was not affected by the primary data which had 2016 as its end
date, and it could also run before the starting point of 2001 which was determined by
Trade Map data. The year 1998 was used as a benchmark, as this was when enforcement

of competition regimes in most of the countries was just beginning.
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6.4.3 Estimation methods and model diaghostics

Equation (14) is estimated as a panel Vector Autoregressive (VAR) model or, if the
variables are cointegrated, as a Vector Error Correction Model (VECM). According to
Canova and Ciccarelli (2013) such a method is particularly suited to studying panel data
over a number of countries for a number of reasons. First, the model is able to capture
both the static and dynamic interdependencies across countries. Second, panel VAR
models can easily incorporate variations over time in the coefficients as well as shock
variances. Third, the models easily account for heterogeneities in the cross sectional
dynamic. Two variables are classified as cointegrated if they are both non-stationary,
having the same order of integration, while it is still possible to find a linear combination
involving these variables that would be stationary (Jones and Nesmith, 2007). Thus, a
cointegration test is preceded by tests for unit roots to ascertain if the order of integration
for the two variables is the same. For the purpose of checking whether a VECM is
necessary, unit root tests had to be conducted, even though the time period (T) is very
small. The unit root tests are based on five different measures, namely, the Fisher
Augmented Dickey-Fuller test; Im, Pesaran and Shin test; the PP test; Fisher Chi-Square
test; and the Levin, Lin and Chu test. All five have to be satisfied for a variable to be
considered stationary. The results confirmed that the two variables were not stationary
in levels but stationary at first difference, hence, cointegration tests were conducted using
the Johansen Fisher Panel Cointegration test. This was chosen in preference to the
Pedroni (2004) and Kao (1999) tests for cointegration because it is system based, which
provides an aggregation of all the p-values associated with the individual Johansen
maximum likelihood cointegration test statistic (Kwenda, 2018), whereas the other two
tests are one-way cointegration tests based on residual Engle Granger two-step tests
(Kwenda, 2018). The Johansen Fisher Panel Cointegration test responds sensitively to
lag selection, hence, the lag selection which minimises the Akaike Information Criterion
of an unrestricted VAR model (lag 1) was chosen as the optimal model. Based on only
one lag, the Johansen Fisher Panel Cointegration test confirmed that the two variables

were cointegrated; hence, a VECM was estimated. The Breusch—Godfrey test (LM test)
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for autocorrelation was used to check whether serial correlation did not exist in the

estimated model at this selected lag.

Causality is assessed at two levels; short-run and long-run. The cointegrating equation
coefficient in the VECM would reflect the existence of a long-run relationship for the
variables if it is negative and also statistically significant. In other words, it is possible for
the variables to have no short-run causality, but an observed long-run relationship can
emerge. The short-run causality was estimated using a Wald test statistic to test the
hypothesis of the GDP variables having a causal effect on the competition adoption
variable. This involved testing whether the coefficients of the GDP variables were
statistically significant in the CRI equation. The estimation was done using the Eview
package, the choice of which was informed by the ease with which VAR methods can be

run using the software.

A balanced panel was used to estimate causality of economic growth on the decision to
adopt competition reforms. This ensured that the results were not affected by missing
values. Some countries which did not have balanced panels, including Angola (which
adopted a competition law in 2018, but the law could not be established), Eritrea (the
World Bank data for GDP for Eritrea has missing values for a number of years) and
Somalia (GDP data missing) were removed, resulting in panel data of 23 countries for the
21-year period, 1998 to 2018, and in 483 observations. This summarises the estimation

process for the results which are presented in Chapter 7.

6.5 Ethical considerations

The study relied heavily on secondary data sources, which were only blended with
primary data sources in regimes where such data does not exist. To a large extent, the
primary data required were already designed to be in the public domain, although some
countries had not released the data online. Thus, although primary data was employed,
no confidential data is presented. However, the necessary procedures, including the
assurance that all information would be subjected to the highest level of confidentiality

were duly followed in seeking pertinent information to answer the research questions. In
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particular, the competition authorities were informed that the information that they would
provide would not be reported in any disaggregated manner, but only as part of an index
and it would not be possible to ascertain how it was constituted. Thus, no ethical violations
occurred in conducting this study.

6.6 Chapter summary

This chapter described the methods and estimation procedures employed in the study
and the specific methods used to achieve its three main objectives. The first objective is
to be achieved through a descriptive analysis based on univariate methods, especially by
analysing the mean, standard deviation, maximum and minimum CRI scores. For this,
the time period for assessment is from 1998 to 2018. The second objective is analysed
using regression analysis, particularly random effects and GMM methods. The time frame
for the data used is over the period 2001 to 2016. The third objective is assessed using
VECM, where data is analysed over the period 1998 to 2018. There are always alternative
methods that can be used to attain the same objectives. Justifications were thus provided
for selecting the particular methods employed. The estimation procedures involved the
use of regression models as well as univariate methods, with model selection being
grounded in the study’s theoretical foundations discussed in previous chapters.
Justifications were also provided for the choice of estimation methods and procedures.
The data used in the assessment models was also described. Although some primary
data was employed, the study mainly relied on secondary data from reliable sources. This
removed any potential bias that could result from primary data, which is affected by

sampling, collection methods and other potential challenges.

The description of the study’s methodology sets the stage for the estimation and

presentation of results, as well as their implications in the following chapter.
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CHAPTER 7: FINDINGS, ANALYSIS AND DISCUSSION

7.1 Introduction

With the methodology described, this chapter demonstrates how the study’s objectives
were achieved by showcasing how the findings provide answers to the key research
guestions. The chapter is organised in line with the six key research questions which
formed the backbone of this study. Section 7.2 answers the first two research questions
on whether existing evidence shows that there has been acceptance of the competition
reform agenda in the TFTA, based on descriptive statistics analysis using graphs and
illustrations. Given the size of this region, the study also assessed whether geographic or
sub-regional differences would render some countries more likely to adopt competition
reforms than others. The implication of variations or otherwise in the extent to which
competition reforms have been adopted is also discussed in this section, especially with
respect to whether the emerging patterns and trends imply that the patterns explored in

subsequent sections can emerge.

Section 7.3 discusses whether the analysis of the emerging patterns and trends based
on the adopted models demonstrates that economies that have adopted and tightened
their competition regimes have been able to unlock international trade benefits compared
to those that have not done so. In particular, the section discusses the magnitude of such
benefits, and the implications in terms of the competition reforms agenda going forward.
It also examines other factors which would help to explain the manner in which

competition reform benefits, as reflected by international trade, can be enjoyed.

Section 7.4 discusses the results from the analysis of the role played by economic growth
and development, as measured by GDP, in spurring economies to adopt competition
reforms. It discusses the findings’ implications for the competition reform agenda going
forward, especially whether there is a need for proper targeting in terms of advocating for
such reform. The findings and their implications are discussed with respect to existing
theories and evidence in section 7.5, which prepares the ground for the concluding

observations in the final chapter.
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7.2 Acceptance of the competition reform agenda in Africa

As noted in Chapters 4 and 5, there are two dimensions to competition reforms in the
countries forming the TFTA which would reflect whether the region has generally
accepted such reform. The first is reflected in the increase in the number of countries with
competition regimes, while the second is reflected in the quality of the competition reforms
that has been embraced, with quality competition regimes generally reflecting faith in

competition principles. This is the basis used to explain the results and their implications.

7.2.1 Country and overall regional assessment of competition reforms acceptance
The quantity dimension is based on the evolution of the number of TFTA countries with
competition laws. Based on the number of TFTA countries with competition laws or
policies or both, there was a gradual but apparent increase in competition reforms
between 1998 and 2018 (Figure 9). Only 28% of the 25 TFTA countries under review had
competition laws in 1998%2, There was a noticeable increase between 2003 and 2009,
such that by 2009, about 68% of the countries in the proposed region had embraced
competition reforms. Although the increase was less pronounced between 2009 and
2018, at least 80% of the region has now embraced competition reforms. This would
create an expectation of competitive outcomes in the TFTA market. Although the
remaining five countries is a significant number, if the increasing number of competition
laws and policies is matched by active enforcement, this would be very instrumental in
enhancing competition outcomes in the region. Thus, in general, the number of countries
in the TFTA with competition laws is large, which could be construed to imply that there
is significant acceptance of competition reforms in the region. The expectation is that
there is a noticeable need for a departure from oligopolistic and monopolistic markets

towards those that promote fair competition outcomes

52 The seven countries were the DRC, Kenya, Malawi, South Africa, Tanzania, Zambia and Zimbabwe.

144



56 50 [
48 48
36
28 28 28 28 28 I]
o] (2] o — N ™ < o] (e} N~ o] (o2} o — N ™ <t Ln [{e} N~ o0}
(2] D o o o o o o o o o o — — — — — — — — —
(o)} (o)} o o o o o o o o o o o o o o o o o o o
— i N N N N N N N N N N N N N N N N N N N

Source: Author’s construction
Figure 9: Evolution of countries with competition laws in the proposed TFTA

(percentage)

However, while numbers are important, it is the quality of such reform that matters in
influencing competition outcomes in the market. The quality of the competition regimes
can be assessed based on improvement in the CRI in the TFTA over time. One way of
reflecting this is to calculate the mean value for the CRI in all 25 countries each year from
1998 to 2018, and to trace how this mean value increased. Calculating the ‘gap’ as the
difference between the mean score for the TFTA and 32 (the maximum possible score)
and tracing the extent to which this gap has decreased since 1998 would also help to
determine the length of time it might take for the average quality of competition regimes
in the TFTA to reach the highest possible score in the future. This is illustrated in Figure
10. Firstly, while, as shown in Figure 9, the number of countries adopting competition
reforms was static between 1998 and 2002, it is apparent that efforts were made during
this period to improve the quality of the competition regimes, which is reflected in the
slight increase in the CRI over the period (Figure 10). However, as the number of
competition laws increased between 2003 and 2010, it is clear that the quality of the
competition regimes improved, suggesting that countries were adopting improved

versions of the competition regimes embraced by their predecessors. Although the
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number of countries with competition reforms remained the same between 2012 and 2015
(Figure 9), there is a noticeable increase in their quality over the same period (Figure 10).
This demonstrates that efforts were made to improve these regimes through amendments

to address observed limitations.
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Figure 10: Annual trend of the average CRI for the countries in the TFTA and the gap,
1998-2018

Despite these improvements, Figure 10 shows that the quality of competition laws
remains poor. Although about 56% of the countries in the region had adopted competition
reforms by 2007, the mean CRI was only 6.6. By 2018, the mean average CRI had only
increased to 13.1. This implies that the average quality of competition reforms in the TFTA
was only about 41% by 2018. Although the five countries without competition reforms
weigh down the average, the general implication is that countries in the region have
included other considerations in their competition regimes to enhance welfare objectives,
which, although noble, would be expected to restrict the development of fair competition
in their economies. The gap analysis based on a linear trend assumption shown in Figure

10 reflects that, were the competition regimes to be fine-tuned over time at the same pace
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of competition reforms observed since 1998, the regional mean CRI would be expected
to reach 32 only in the year 2049. This underlines that, in general, TFTA countries have
not fully accepted the need for strong competition regimes at the expense of other welfare
objectives that might conflict with promoting competition.

A number of dynamics affect the regional mean performance, many of which are situated
at individual country level. In particular, a country with a large mean CRI score would be
expected to have adopted its competition reforms over an extended period of time, given
that those countries which only recently introduced their competition regimes would have
a low average, weighed down by the number of years without such regimes. Therefore,
as the mean score rises, the chances of a discernible competition culture in the country
would also be high, given the long period of adoption and, presumably, of enforcement.
Thus, the mean scores of all the countries ranked in ascending order (Table 5) show that
some countries took many years to adopt competition reforms. This list excludes five
countries, namely, Eritrea, Lesotho, Libya, Somalia and Uganda that do not have

competition regimes.

Table 5: Descriptive statistics for the CRI across the TFTA countries (1998-2018)

Country Mean score Standard deviation of score Minimum Maximum
South Africa 22.64 4.23 10 24.5
Zambia 18.36 6.34 13 25.5
Malawi 16.12 4.36 3 17.5
Kenya 15.12 473 11.5 21
Tanzania 14.12 0.22 14 14.5
Zimbabwe 13.74 1.30 12.5 17.5
Namibia 11.43 7.41 0 16
Seychelles 10.83 11.77 0 25.75
Botswana 10.48 9.47 0 20
Ethiopia 10.19 7.10 0 18.5
Egypt 8.64 6.86 0 16.75
Eswatini 8 7.10 0 14
Madagascar 7.67 5.56 0 115
Mauritius 6.19 6.65 0 13
DRC 6 0 6 6
Rwanda 5.95 8.63 0 18
Burundi 5.57 6.59 0 13
Mozambique 5.12 7.46 0 18
Djibouti 3.14 3.07 0 6
Comoros 1.57 3.94 0 11

Source: Author’s construction
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Only three countries, namely, South Africa, Zambia and Malawi have mean scores which
at least reaches the midpoint level, although Kenya is very close. This suggests that these
three countries have enjoyed a quality competition regime over a longer period. The
minimum score (corresponding to the value of the CRI for each country by 1998) confirms
the general expectation that during the nascent years of competition reforms adoption
when the competition doctrine was still new, countries had either very weak competition
regimes or none at all. Countries that had adopted competition reforms by 1998 but did
not consistently review them might have a low mean score even though they have a long
history of competition reforms. Thus, although the mean score could be below the
midpoint for some countries, the six with a history of competition reforms spanning more
than two decades (South Africa, Zambia, Malawi, Kenya, Tanzania and Zimbabwe) would

also be expected to have a competition culture.

The standard deviation of the CRI score is also critical. A high standard deviation shows
a wide spread from the average score, and this would be expected for a country that has
significantly improved its regime compared to its expected score. Thus, a country that has
significantly improved its competition regime would have a high standard deviation, while
those that have hardly improved theirs and hence have remained static will have a very
low standard deviation. Since none of the countries started with a high-quality competition
regime, a low standard deviation is considered to represent low quality of the regime as
this would not have been improved upon significantly. The standard deviation level can
thus also be used to reflect the extent to which competition reforms have been accepted
in the region.

Only the DRC did not make any attempt to enhance its competition regime between 1998
and 2018°%3, Tanzania, Zimbabwe, Djibouti and Comoros also made few changes and the
quality of their competition regimes was not expected to be significantly different from
when they were introduced. However, the Seychelles, Botswana, Rwanda and

Mozambique in that order lead in terms of efforts to improve the quality of their competition

%3 The competition regime in the DRC was only improved in the second half of 2018.
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regimes. The standard deviation also shows that the TFTA countries were generally
embracing competition reforms, with only the depth of change differing. This pattern

creates the expectation that the markets would have responded positively.

The strength of the competition regimes in 2018 gives a general idea of the expected
current strength of such regimes in TFTA countries. While the mean score takes into
account the entire period under focus, and hence would be a good reflection of the nature
of competition in the markets, the maximum score, which corresponds to the year 2018,
can be regarded as a summation of all the efforts to date to improve the competition
regime. Theoretically, the country with the highest maximum score has the strongest
competition regime. However, some of the strong competition regimes are relatively new,
especially given that late adopters would have the advantage of learning from early
adopters. Thus, only those economies with a high mean score, together with a high
maximum score would be associated with a long period of high quality competition regime

enforcement.

In order to reflect the current status of competition regimes, the maximum CRI score can
be disaggregated into four quadrants to reflect the level of competition that would be
expected to prevail in these economies (Figure 11). With this strict categorisation, only
three countries, South Africa, Zambia and Seychelles, could be expected to have a very
strong competition environment, based on the strength of their competition regimes as
they existed on paper in 2018. However, nine other countries would also be expected to
have good competition environments, as their competition regimes are fairly strong. Thus,
at least 12 countries, which constitute about 44% of those under review, were expected
to have markets that are characterised by competition. In addition, while the level of
competition would be expected to be just below the average, five more countries’ markets
would be expected to be subjected to competition, as their score could be closer to 16.
Thus, only in seven countries, constituting 28% of those under review, would competition
be expected to be insignificant. This would also imply that the competition reform agenda
in the TFTA has largely been accepted, although the level of acceptance differs. It assists

in estimating whether the differences in competition reform adoption would be reflected

149



in differences in the benefits derived from international trade, which is influenced by the

prevailing level of market competition.

Low Competition environment
(8<CRI<16)

Very Low Competition environment
(CRI<8)

Comoros
Burundi
Madagascar
Eswatini
Tanzania

Kenya
Botswana

South Africa Malawi
Zambia Zimbabwe

Seychelles

Very Good Competition environ

(CRI = 24) Good Competition environment

(16 < CRI < 24)

Source: Author’s construction

Figure 11: Classification of TFTA countries based on quality of competition regimes

Since the CRI is mainly composed of the substance of the law as well as the strength of
the institutions, the mean scores can be used to identify areas where the strength of the
laws is deficient. This can be done by tracing the evolution of the mean scores
disaggregated into the measures for authorities, as well as the substance. Strong
enforcing institutions might compensate for the poor design of competition laws, as it is
only through enforcement that weaknesses are identified and corrected. Thus, strong
enforcement institutions can be regarded as the main determinant of the strength of the
competition regime. A disaggregated mean score analysis was conducted for the region
based on existing competition laws.
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The CRI maximum score for strong institutions is 12, which means that deviation of the
mean score from the midpoint value of 6 can be used as a proxy for strong competition
authorities. The evolution of the CRI mean scores for the institutions established to
enforce the competition regimes in all the countries in the TFTA with competition regimes
(Figure 12) shows that although they increased over time, the average for the TFTA was
still below the midpoint value of 6 by 2018. The implication is that on average, the
institutions that have been established to enforce existing competition regimes in the
TFTA are weak and would not be expected to enforce the competition laws to the level

where full realisation of the expected benefits would be possible.
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Figure 12: Strength of enforcing competition institutions in the TFTA, 1998-2018

While the regional average is low in terms of institutions, there are some notable positives

with respect to the substance of the law (Figure 13).
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Figure 13: Strength of the substance of the competition regimes in the TFTA, 1998-2018

By 2014, the average quality of the competition regimes in the TFTA with respect to the
substance of the law was strong enough to create a good competition environment, given
that the mean CRI score was at least 10. This implies that the competition law regimes
in the TFTA are generally stronger with respect to the substance, but enforcement can
be weaker because the institutions put in place to enforce the laws are relatively weak.
This could be an area that advocates for competition could focus on in their quest to

ensure that a strong competition culture develops in the TFTA.

7.2.2 Impact of other geographic and regional dimensions in influencing
acceptance

RECS’ influence on the pace of the adoption of competition reforms could also explain the
nature and pace of such reform across the countries. As noted in Chapter 1, the TFTA is
composed of three regional integration bodies, COMESA, the EAC and SADC. Although
COMESA’s membership cuts across different geographical locations, generally SADC
and the EAC are composed of southern and eastern African countries respectively. These
regional bodies’ influence on country decisions could thus be affected by geographical

factors. However, there are many cross-memberships across the regional bodies. Five
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countries (South Africa, Lesotho, Namibia, Botswana and Mozambique) belong to SADC
only without cross membership, while seven (Comoros, Eritrea, Libya, Djibouti, Egypt,
Ethiopia and Somalia) only belong to COMESA. All the EAC members also belong to
either COMESA or SADC.

There are two main ways to assess acceptance of competition reforms within the REC
context. First, the mean score would give an indication of the level of competition
expected to prevail in the region, as it takes into account both the history of competition
reform adoption as well as the current quality of the competition regimes. Second, the
average maximum score would reflect the current average strength of competition
regimes in the region, which would indicate the current level of competition reform
acceptance. The mean and average maximum scores across the different categories are
shown in Figure 14. The mean scores underline what has already been observed, that
the existing state of competition in the markets is expected to be low, as the history of
competition reform adoption is relatively new. The average maximum regional scores
reinforce the fact that competition regimes are mostly new, as they demonstrate that the
current status of competition regimes is stronger than what is implied by the average

Scores.
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Figure 14: Comparison of the strength of competition regimes by REC

A number of implications arise from the situation described by Figure 14. First, both the
mean score and the average maximum score suggest that events at the SADC level might
have been responsible for influencing strong competition regimes. The maximum average
score for countries that belong to SADC only, or to SADC and COMESA is generally very
close to 16, which is the midpoint of the maximum possible score, and would fall within
the ‘good’ competition environment. This means that belonging to SADC is generally
associated with a higher competition reforms score. Thus, countries that belong to the
SADC REC are likely to have stronger competition regimes than those that belong to the
EAC and COMESA.

Belonging to COMESA is associated with both the lowest mean and the lowest average
maximum score. This is also understandable as four of the five countries without
competition regimes among the 25 countries reviewed belong to COMESA. The EAC’s
influence in enhancing the quality of competition regimes is reflected in the increase when

COMESA and the EAC’s scores are compared against a comparison of COMESA only
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members. Thus, despite the fact that no country belongs exclusively to the EAC, EAC
membership has a fairly strong effect on the quality of the regional scores. It can therefore
be concluded that, in general, the competition reforms agenda has been embraced more
in the southern and eastern parts of the continent than in other regions that are home to
COMESA members.

However, given that the regional averages are significantly weighed down by economies
without competition laws, the strength of existing competition regimes is best reflected by
discarding countries with no competition laws. This would indicate the strength of the laws
adopted. Significant changes are apparent when this is the case. The regional mean
scores continue to reflect the expected low competition culture across all three RECS
(Figure 15). However, there are significant improvements for COMESA, as countries
without competition laws were weighing down the regional score. The maximum score
shows that, although the COMESA region’s regime is less strong that that of SADC, both
regimes are fairly close to the ‘good competition environment’ category. The fact that
countries belonging to both the EAC and COMESA fall into the good competition
environment category attests to the EAC’s influence. The SADC region is expected to be
characterised by the strongest competition regimes, although strong competition regimes
are also expected in the EAC region. This underlines that a fair number of countries with
competition laws have tried to ensure that these laws would be able to create some level

of competition culture if enforced.
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Figure 15: Strength of competition regimes based on countries with competition laws

only

In summary, progress in competition reforms as reflected by the CRI shows that such
reform has only been partly accepted in the TFTA. However, there are significant
observed differences between countries, which could be expected to be reflected in the
extent to which they derive associated benefits, including international trade. The current
status with respect to competition reform adoption thus lays the groundwork to determine
whether these differences would be reflected in the enjoyment of trade benefits.

7.3 Competition reforms’ impact on international trade

As discussed earlier, the gravity international trade model is used to examine the manner
in which competition reforms have affected international trade. To recap, equation (4)
which is the linearized form of the model with the specified variables was given as:

InXijr = Bo + P1InY; + BoInY + B3inDist;; + B, InComp_exporter;, + fslnComp_importer;, +
.86C0MESAiit + ﬁ7SADCUt + .BSEACijt + B()SACUU,_L + ,B’loBorderij + EllLangij + Ejpmmmmmmmmmm (4)
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This is the general gravity model which is estimated using static and dynamic models of
panel data. However, it was necessary to conduct model diagnosis, including data
cleaning and unit root tests to ensure that the data conformed to expectations in terms of
the theoretical stipulation of the model, while ensuring that only stationary variables were

used to avoid spurious regressions.

7.3.1 Static panel data model estimation for exports and results

The random effects model results with respect to exports are presented in Table 6. These
are based on the estimated random effects model presented in equation (4), but allowing
for the calculation of the variance-covariance estimates robust standard errors of the
model parameters to control for heteroscedasticity® (Torres-Reyna, 2007). From the
results, it is apparent that the Wald Chi-square test statistic is very significant, even at

1%; hence, the model is a good fit with the coefficients being significantly non-zero.

The regression results generally conform with the traditional gravity model stipulation that
bilateral trade (exports) between any two countries is positively influenced by the size of
the two economies, while being negatively related to their distance. These three variables
are all significant with the coefficients also having the expected signs. In particular, the
model predicts that if the GDP of the export destination increases by 1%, this will result
in an average increase in exports of just over 1% holding other variables constant, which
is a near one-to-one relationship. If the GDP of the exporting country increases by 1%,
its export potential will increase by about 0.6%, holding other explanatory variables
constant. This means that while other factors could be at play, expanding economies in
the TFTA are bound to generate demand for trade among themselves.

The results also show that exports are very sensitive to distance, even if all the countries
are actual or potential members of the same regional grouping. If distance increases by
1%, exports to a TFTA member would fall by about 3.8% on average, holding other

variables constant. This means that countries would still find it more profitable to export

54 That, is using the (VCE) robust option in Stata.
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to neighbours than to those at a greater distance, even if such economies might not
belong to the same REC. The results also show that the competition reform adopted by
the exporting country positively influences bilateral exports. In particular, a 1% increase
in a country’s competition reforms variable will, on average, increase its export capacity
by 0.1%, holding other influencing variables constant. However, the results show that the
competition variable of the importing country does not significantly influence bilateral
exports. In other words, the decision to export to an economy is not influenced by the
status of its competition reforms, but by the state of such reform in the exporting economy.
As expected, the results also show that a shared language and common border positively
influence bilateral exports, while belonging to the SADC free trade area weakly influences
exports, as this is only significant at 10% level. However, the results show that belonging
to SACU does not positively influence export destinations; rather, countries in SACU
export more to non-member states. This is reflected in a significant (at 5%) negative
coefficient, which implies that belonging to SACU negatively affects the extent to which
exports would flow into the region. The same is true with respect to the EAC, based on a
negative but weakly significant (10%) coefficient. Thus EAC members’ exports to non-
members increase, while those to fellow member states relatively decline. Belonging to
COMESA and the EAC apparently has no statistically significant impact on increasing

bilateral exports within the TFTA.
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Table 6: Random Effects Model Regression results for exports

Random Effects GLS regression results
Based on: 5,464 observations and 436 panels

R-squared: within = 0.0761
Between = 0.5698
Overall = 0.4574

Wald Chi-squared (11) = 1040.47
Prob > Chi-square =0.0000

Dependent Variable: logexports

Variable Coefficient Standard Error
lgdp_exporter 0.598*** 0.157
lgdp_importer 1.010*** 0.134
Idistance -3.827*** 0.426
Icomp_exporter 0.095*** 0.030
Icomp_importer 0.014 0.283
COMESA -0.202 0.328
SADC 0.983* 0.364
SACU -2.845%* 1.436
EAC -0.884* 0.338
Lang 2.584*+* 0.465
Border 3.228%* 0.682
Constant -7.782 4.815

Key: Significance level of 1% = ***; 5% = ** and 10% = *

Source: Author’s compilation from estimation results

The model thus generally confirms theoretical expectations that adoption of competition
reforms significantly influences international trade. However, as noted previously, a
random effects model might not deal adequately with the serial correlation problem, as it
might be difficult to ensure that all the individual effects variables not included in the
model, that are assumed to be part of the disturbance term, have no correlation with one
of the explanatory variables. This can be quickly confirmed by the Wooldridge Serial

Correlation test (Table 7).
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Table 7: Wooldridge Test for serial autocorrelation results

Ho: no first order autocorrelation
F(1, 374)= 14.589
Prob>F=  0.0002

Source: Author’s compilation from test results

The results show that, generally, the null hypothesis of there being no serial correlation
cannot be rejected. Thus, even though the results are consistent with the expectations of
the gravity model, a dynamic panel data model is justifiable, as it addresses the problem

of autocorrelation.

7.3.2 Dynamic panel data model estimation for exports and results

The System GMM model developed by Roodman in 2006 was employed and the model
specification for the study was generally based on Roodman (2009) and Labra and
Torrecillas (2018). There are two critical issues in relation to the estimation of GMM
models. Firstly, there is a need to identify variables which are exogenous as well as those
that are endogenous to use as instruments. It is known that the GDP variable is
endogenous, given that there are a number of variables from economic growth models
that have been found to significantly explain an economy’s GDP. Thus GDP is generally
endogenous. As discussed in the literature review, the nature of competition laws in
developing countries is also influenced by a number of factors, which distinguish
competition regimes in less developed economies from those of developed economies.
Thus, the competition variables also have endogeneity properties, as the increase in both
has to be dependent on some other underlying variables in an economy. Moreover,
theoretically it is possible that GDP and competition enforcement can be dependent on
each other, which also relates to the study’s third objective. Given that bilateral trade is
used in this model, such that exporting countries will also be importing countries at some
time, there is no need to use both the importer and exporter's GDP as instruments, as
they are similar. The same would be true with respect to the competition variable. Thus
exports, the exporting country’s GDP and its competition variable were used as the

endogenous variables based on theoretical expectations. The distance between trading
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partners was predetermined as was whether countries shared a border, and membership
of the three RECs in the TFTA. In the model, these variables were treated as the
exogenous variables. However, given that EAC and SACU members also belong to either
COMESA or SADC, only membership of COMESA and SADC FTAs was considered for
exogenous variables representing regional integration in the model®®. Despite the large
number of instruments adopted, the tally is lower than the number of groups; hence, the
model is not subjected to instrument proliferation (Roodman, 2009b). To ensure that
standard errors which are robust to heteroscedasticity as well as to the arbitrary patterns
that could result from autocorrelation within individuals were obtained, the robust option
was used. In addition, given that the time frame was relatively small at 16 time periods,
the model also allowed for adjustments to capture small sample corrections to the

covariance estimates.

The System GMM model results are shown in Table 8. The F-statistic of the model
confirms that, jointly, the explanatory variables are significantly non-zero. Given that the
model used a two-step robust estimation method, the Hansen statistic was used to
indicate whether or not the model was over-identified due to the use of instruments when
heteroscedasticity is present (Labra and Torrecillas, 2018). Using the Hansen test
statistic, the null hypothesis that there is over-identification of restrictions is rejected,
meaning that the instruments used are acceptable. Since the GMM model was selected
to address possible autocorrelation in the random effects model, the Arellano and Bond
test statistic (AR) was also given. This is used to detect whether autocorrelation still exists
in the model. Stata reports both the first order (AR1) and second order (AR2) serial
autocorrelation tests. For GMM models, AR (2) is considered more important as by design
AR (1) is bound to report autocorrelation (Roodman, 2009). The AR (2) test statistic shows

that the null hypothesis of no autocorrelation is accepted, confirming that the GMM

% The other dummy variable, language, could have been included among the exogenous variables. However, given
that there are already a number of dummy variables, this could have resulted in endogeneity among the instruments.
In addition, some countries changed their official language to embrace other languages, which makes the official
language not strictly exogenous. Together with the need to manage the number of instruments for degrees of
freedom, language was left out of the model.
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methods of estimation were able to eliminate serial autocorrelation problems that were

identified in the random effects model.

Table 8: Summary of the two-step system GMM estimation results for exports

Dependent Variable: Exports
Based on: 4,666 observations

No. of observations 4666

No. of instruments 351

No. of groups 377

AR(2) p-value 0.108
F-Statistic (p-value) 57.07 (0.000)
Hansen Statistic 0.162
Variable Coefficient Standard error
lag. lexports 0.216%** 0.432
lgdp_exporter 0.993*** 0.248
lgdp_importer 1.239*** 0.382
Idistance -2.583*** 0.552
Icomp_exporter 0.164*+* 0.039
Icomp_importer -0.461*** 0.125
COMESA 0.227 0.551

SADC 1.646*** 0.514

SACU 1.064 2.381

EAC -4.099 3.040

Lang 4.015*+* 0.999
Border 2.644%+* 0.693
Constant -32.927*** 10.211

Key: Significance level of 1% = ***; 5% = ** and 10% = *

Source: Author’s compilation from estimation results
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Like the random effects model, the results confirm the general expectations from the
gravity model. However, the coefficients are not the same. Bilateral exports are positively
related to the trading partners’ GDP, while being negatively related to their distance from
each other. More specifically, a percentage increase in a country’s GDP will boost its
exports to a TFTA partner by 0.99% on average, with the effects of other variables held
constant. However, if the TFTA importing partner's GDP increases by 1%, it will attract
more exports, as bilateral exports to the country will rise by 1.2%, holding the other
variables’ effect constant. The effect of distance between trading partners is less
pronounced under the GMM model than under the random effects model. A percentage
point increase in the distance between a TFTA member and its TFTA trading partner will
result in a 2.5% decrease in exports to that partner, holding other effects constant. The
results also confirmed that a shared language and common border significantly and
positively influence bilateral trade. Based on the interpretation of dummy variable
coefficients on logged dependent variables by Wooldridge (2012), sharing a border has
an incremental effect on exports of more than 260% in comparison to countries that do
not share one, holding the effects of other variables constant. A common official language

has an incremental effect on exports of about 400%, holding other factors constant.

The findings also show that the competition variable of both the exporting and importing
country significantly influence exports, although that of the importing country would
generally tend to reduce bilateral exports. Unlike the findings from the random effects
model, the GMM model results show that the impact of competition reforms on bilateral
exports in any country is more pronounced, as the reported coefficients are larger. More
specifically, a 1% increase in the exporting country’s competition reforms will be
associated with a 0.16% increase in exports, on average, in the short run, holding other
things constant. This finding confirms the theoretical expectations already discussed in
this study. In particular, the findings are in line with the expectation in Porter’s national
competitive advantage theory that a country gains competitive advantage through, among
other things, firm strategy, structure and rivalry, which are all influenced by competition
reforms. They are also in line with Baumol’s contestability theory, which holds that

competition reforms eliminates strategic entry barriers and opens the economy to trade
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(Baumol, 1982). Thus, there is evidence that countries in the TFTA that have undertaken
competition reforms and have enforced competition laws, have been able to increase

exports to the region at a higher rate than those that have lagged behind.

The results also show that if the competition variable in the importing country increases
by 1%, this will lead to a 0.46% decrease in bilateral exports, on average, in the short run,
holding other things constant. This implies that a country that has embraced competition
reforms and hence has fair competition becomes competitive, which would see a
decrease in exports to that country from traditional exporting countries. A country that
does not adopt competition reforms, and whose markets are generally not subjected to
intense competition, is generally less competitive and it is easier for products from
economies that are more competitive (with such competitiveness also enhanced by
competition reforms) to penetrate such economies. Competition reforms removes
barriers, allowing more domestic firms to participate which becomes a basis to build
competencies and capacity in the long run. Thus, embracing competition reforms enables
an economy to grow through expanded exports rather than enhanced imports. This
confirms Clarke and Evenett’'s (2003) finding that the vitamins cartel tended to export

more to countries without competition laws.

The GMM method also enabled an assessment of the long-run impact of competition
reforms on exports. The coefficients of the two competition variables in the model already
discussed generally show the short-run or immediate (which can be within a year)
response of exports to changes in competition reforms. However, there was need to
assess the long-run picture, that is, the total adjustment of exports following a sustained
competition regime. This was measured by the long-run coefficients of the model (Bruno
et al, 2017). These coefficients were defined and estimated in Stata®® and the results are
shown in Table 9 together with the reproduced short-run coefficients already given in
Table 8.

56 Using the nlcom Stata command to define the relationship.
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Table 9: Long-run and short-run coefficients for the estimated model

Dependent variable: Exports
Variable Coefficient in short run Long-run coefficient
Icomp_exporter 0.164*** 0.209
Icomp_importer -0.461*** -0.587

Key: Significance level of 1% = ***; 5% = ** and 10% = *

Source: Author’s compilation from estimation results

The results generally show that the impact of competition reforms becomes more
pronounced in the long run compared to the short-run effects, with the long-run impact
being sustained®’. The average bilateral exports for the data used in the model were
about USD 67.4 million, while the average competition reforms variable was about 8.3. In
the short run, if a country improves its competition reforms variable by 1% from an
average of 8.3 to about 9.1, the country would, on average, be able to increase its exports
by an additional USD 11.1 million in the short run within a year. However, in the long run,
if competition reforms increases by 1%, the impact on exports would increase to about
USD 14.1 million per year. Similarly, an exporting country in the TFTA would lose about
USD 31.1 million if its importing partner increased its competition reforms variable by 1%
in the short run, which would eventually reduce exports by about USD 39.6 million per
year in the long run. Therefore, countries that improve competition reforms are taking a
positive step towards reduced import dependence for the products which other TFTA

countries have generally exported to them.

7.3.3 Imports model: Static panel data model estimation and results
Given that imports also matter for international trade, the random effects model was also
estimated for imports and the results are presented in Table 10. Similar to the exports

model, this model is estimated by allowing for the calculation of the variance-covariance

57 They are sustained since the long-run coefficients are statistically significant.
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estimates robust standard errors of the model’s parameters so as to control for
heteroscedasticity: The Wald Chi-square test statistic is very significant at 1%; hence, the

model is also a good fit, as the coefficients are significantly different from zero.

The regression results also conform to the traditional expectations of the gravity model
stipulation. The size of the trading economies positively influences bilateral imports while
distance between the economies negatively influences bilateral imports. These three
variables are also all significant with the coefficients also having the expected signs. The
model predicts that if the GDP of the import source country (exporter) increases by 1%,
this will result in an average 1.2% increase in bilateral imports, with other factors held
constant. An 1% increase in the GDP of the importing country will result in an increase of
around 1% in demand for imports from the TFTA, holding other explanatory variables
constant. Like exports, imports are sensitive to distance, given that if the distance
between bilateral trading partners increases by 1%, this will reduce imports from the TFTA
by about 3.5% on average, with other variables held constant. The results also show that
a common language and border significantly and positively influence bilateral imports.
However, only belonging to the SADC free trade area is statistically significant in
positively influencing imports. The model predicts that belonging to the EAC would reduce
the chances of importing from each other, based on a negative coefficient that is
statistically significant. The explanation is that the proportion of imports by EAC members
from each other decreased in comparison with the proportion of imports from non-EAC

members during the period under review.
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Table 10: Random Effects Model Regression results for imports

Random Effects GLS Regression Results
Based on: 5,114 observations and 397 panels
R-squared: within = 0.1001
Between = 0.6212
Overall = 0.5200
Wald Chi-squared (11) =1131.47
Prob > Chi-square =0.0000
Dependent Variable: limports
Variable Coefficient Standard Error
lgdp_exporter 1.211%** 0.128
lgdp_importer 0.995*** 0.120
Ldistance -3.492%** 0.360
lcomp_exporter 0.065*** 0.024
lcomp_importer -0.002 0.021
COMESA -0.336 0.260
SADC 0.447* 0.243
SACU -1.212 0.905
EAC -0.579** 0.294
Lang 2.744%xx 0.422
Border 3.052*** 0.543
Constant -23.02%** 4.146

Key: Significance level of 1% = ***; 5% = ** and 10% = *

Source: Author’s compilation from estimation results

However, in the context of this study, the relationship between imports and competition
reforms is more important. The results show that only competition reforms by the import
source markets matters and not such reform on the part of the country that seeks to
import. More specifically, the results show that bilateral imports in the TFTA will increase
by 0.07% if the source market (exporting country) improves its competition reforms by
1%, holding other influencing variables constant. The expected increase in imports is thus
very low in response to competition reforms, even though very significant. However, while
the results show a negative relationship between an increase in competition reforms and

imports by the importing country (negative coefficient), this relationship is not statistically
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significant. This also confirms the previous relationship established by the exports
random effects model, where the competition variable of the importing country was not

found to significantly influence bilateral exports.

As confirmed from the random effects model on exports, there is also a need to estimate
the dynamic panel data model as the random effects imports model is likely to be affected
by serial correlation problems arising from omission of other individual effects variables
that are not adequately captured by the disturbance term. The Wooldridge serial
autocorrelation test was also applied, and the results (Table 11) confirm that it is not

possible to reject the null hypothesis that there is no serial correlation in the model.

Table 11: Wooldridge Test for serial autocorrelation in the panel data model used

HO: no first order autocorrelation
F(1, 374)= 13.604
Prob > F = 0.0003

Source: Author’s compilation from test results

Even though the results are consistent with the expectations of the gravity model and
confirm the exports model, a dynamic panel data model could improve the results.

7.3.4 Dynamic imports panel data model estimation and results

The system GMM model estimated for exports is also extended to imports, using the
same rationale with respect to identification of expected exogenous and endogenous
variables. The results from the estimation are shown in Table 12. A check on the model
diagnosis reveals that the F-statistic and its associated p-value of the model confirm that,
jointly, the explanatory variables are significantly non-zero. The Hansen statistic also
shows that the instruments are generally acceptable. The AR (2) test statistic means that
the null hypothesis of no autocorrelation is accepted, confirming that the serial
autocorrelation problems embedded in the random effects model were eliminated by the

use of GMM methods of estimation.
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Table 12: Summary of the two-step system GMM estimation results for imports

Dependent Variable: Imports

Based on: 4,594 observations
No. of observations 4594
No. of instruments 368
F-Statistic (p-value) 44.46 (0.000)
No. of groups 377
Hansen Statistic 0.336
AR(2) p-value 0.107
Variable Coefficient Standard Error
lag. limports -0.067** 0.035
lgdp_exporter 1.222%** 0.241
lgdp_importer 1.823*** 0.305
Idistance -4.731%** 0.600
lcomp_exporter 0.171%** 0.057
lcomp_importer -0.138 0.098
COMESA -0.689 0.550
SADC -0.539 0.563
SACU 0.902 3.068
EAC -19.201%** 5.857
Lang 3.619%** 1.299
Border 4, 545%** 0.829
Constant -32.53*** 8.970

Key: Significance level of 1% = ***; 5% = ** and 10% = *

Source: Author’s compilation from estimation results

The results show that bilateral imports among TFTA members can indeed be reflected by
a gravity equation model. Like exports, bilateral imports are positively related to the
trading partners’ GDP while being negatively related to their distance. The estimated
coefficients show that a 1% increase in a country’s GDP will on average, boost its imports
from a TFTA partner by 1.8%, holding constant the effects of the other variables.
However, if the GDP of the source market partner in the TFTA were to increase by 1%,
imports will rise by 1.2%, holding the effect of all the other variables constant. This implies
that bilateral imports are more responsive to the manner in which a country’s GDP is
growing compared to the growing partners’ economies. Bilateral imports are also very
sensitive to distance between the trading partners; they fall by about 4.4% for every 1%

increase in distance between an importing country and its source markets, holding other
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effects constant. This means that regional integration arrangements are more likely to be
enjoyed by economies that are close to each other than those that are far away. Sharing
a border has an incremental effect on imports of more than 418% in comparison with
countries that do not share a border, holding the effects of other variables constant. A
common official language also has an incremental effect on imports of about 360%

compared to those not sharing the same language, holding other factors constant.

The main interest in this study for this model is the relationship between competition
reform adoption and imports. While the exports GMM results showed that competition
reforms in both the exporting and importing country were important in reflecting bilateral
exports, this is not the case with respect to imports. The results show that the competition
variable of the exporting rather than the importing country will have a significant influence
on bilateral imports. Although the negative effect of increasing competition reforms in the
importing country is still apparent (negative coefficient), this is not statistically significant.
The results show that if the competition variable in the exporting country were to increase
by 1%, it will be associated with an average increase of 0.18% in bilateral imports in the
short run, holding other things constant. This is in conformity with the theoretical
expectations of competitive advantage, where competition reforms assists in penetrating
export markets. However, the earlier finding from the exports model that adopting
competition reforms by the importing country reduces trade is still observable, but not

statistically significant.

Since only the competition reform variable of the exporting country matters in influencing
bilateral imports, the long-run impact of competition reforms on imports can only be
estimated with respect to one variable. The estimated results of the long-run effects are

shown in Table 13.
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Table 13: Long- and short-run coefficients for the estimated model

Dependent variable: Imports

Variable Coefficient in short run Long-run coefficient Significance level of

long-run coefficient

Icomp_exporter 0.180 0.168 1%

Source: Author’s compilation from estimation results

The results generally show that the impact of competition reforms adopted in the
exporting country is less pronounced in the long run than the short run, even though the
impact of such reform would still be sustainable. In the long run, a 1% increase in the
competition reforms variable in the exporting country would result in bilateral imports
increasing by 0.17%, with other variables held constant. This implies that in the long run,
the increase in imports due to competition reforms in the exporting country will be reduced
by about 0.012 percentage points, as the effects of the shock following changes in market

structures die down.

7.4 Influence of economic development on competition reforms adoption

The panel data for the 23 countries during the period 1998 to 2018 generally shows that
the mean CRI and GDP were trending upwards (Figure 16), which could be seen as
reflecting some relationship between the variables. However, since the two variables are
generally non-stationary, the constant upward trend can largely be attributed to the linear
trend as a result of time, as the differenced means®® confirm that any relationship between
the two variables is not very pronounced. Nonetheless, the differenced graphs also show
that there are some periods when the movements appear to be related. This is confirmed
by the correlation coefficient between GDP and CRI, which is about 0.38. It seems to
indicate a weak but direct relationship between GDP and the CRI, although the direction

of causality is not apparent.

%8 The differenced mean means the average of the variable after differencing it to correct for stationarity. The
differenced GDP variable is shown as DGDP while that of the CRI is shown as DCRI
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Figure 16: Means for competition reforms and GDP across the TFTA countries

The weak but positive relationship called for a model to assess whether this relationship
is indeed statistically significant.

7.4.1 Unit root and cointegration tests
As noted earlier, a panel VAR or panel VECM model test was used to determine whether
the decision to adopt competition reforms could have been influenced by the existing level

of economic development. This was given earlier in equation (14) as:
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The unit root tests results for the two variables®® are shown in Table 14. The results are
based on the assumption of an individual intercept with no time trend and automatic lag
selection using the Schwartz Information Criterion. It is apparent that the null hypothesis
of a unit root is accepted using three of the four unit root test statistics for the CRI variable
(except for the PP Fisher Chi-square test). Since in this model a variable has to pass all
four tests to be considered stationary, it is considered non-stationary in levels. The GDP
variable is also non-stationary in levels based on all four tests. However, for both
variables, the first differences are stationary; hence, the order of integration for the two
variables is the same (I(1)). This implies that rather than differencing and estimating the
VAR using stationary first differences, it might be possible to estimate a VECM if these
two variables are cointegrated. It was, therefore, necessary to conduct panel

cointegration tests.

Table 14: Panel unit root tests for the variables

Levin, Lin & Chu t* Im, Pesaran and ADF - Fisher Chi- | PP - Fisher Chi-
Shin W-stat square square
Statistic P-value | Statistic | P-value | Statistic | P- Statistic | P-
value value
GDP 4.96 1.00 8.11 1.00 9.66 1.00 9.03 1.00
CRI -0.71 0.240 1.64 0.950 20.14 0.950 |52.49 0.013
D(GDP) -11.71 0.00 -10.19 0.00 185.89 0.00 234.51 0.00
D(Comp) -6.313 0.00 -5.201 0.00 27.68 0.00 31.13 0.00

Source: Author’s compilation from test results

The results for the Johansen Fisher Panel Cointegration test are shown in Table 15. The
Fisher test statistic for cointegration is reported in two parts; the trace test and the

59 These are tests for the variables in levels and not logarithms which were conducted in the previous model.
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maximum-eigenvalue test. In this study, the cointegration results needed to be confirmed
by both tests to be considered valid. Both test results confirm that the null hypothesis that
there is no cointegrating equation is rejected. However, the null hypothesis that there is
at most one cointegrating equation cannot be rejected. This confirms that there is some
evidence of the two variables being cointegrated; hence, the panel VECM was the

appropriate model for the study.

Table 15: Johansen Fisher Panel Cointegration Test: CRI and GDP

No. of cointegrating equations | Fisher statistic | P-value | Fisher statistic P-value
(trace test) (max-eigen test)

None 69.38 0.0014 78.81 0.0001

At most 1 45.07 0.2001 45.07 0.2001

Source: Author’s compilation from test results

The Akaike Information Criterion and the Schwartz Criterion for the VECM were
minimised at the optimal lag length of 2. The Vector Error Correction Residual Serial
Correlation LM test results (Table 16) confirm that at two lags, the model does not run
into the problem of serial correlation.
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Table 16: Residual Serial LM Correlation Tests for the VECM

Null Hypothesis: There is no serial correlation at lag order h

Included observations: 414

Lags (h) LM-Stat P-value
1 2.700950 0.6090
2 0.919755 0.9217
3 1.429072 0.8391
4 1.695033 0.7916
5 14.56373 0.0057
6 2.294151 0.6818
7 23.11518 0.0001
8 6.171126 0.1867
9 38.23193 0.0000
10 5.541497 0.2361
11 6.879565 0.1424
12 4.672403 0.3226

Source: Author’s compilation from estimation results

The results show that it is only at five, seven and nine lags that the model is subjected to

serial correlation challenges; hence, lag 2 was considered appropriate for the study.

7.4.2 Estimation of the Model and results

The estimation results of the VECM based on two lags are shown in Table 17. Causality

can be examined at two levels; the short and the long run. The long-run relationship is

confirmed by the cointegration equation coefficient, which confirms whether a long-run

relationship could exist between the variables.
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Table 17: Estimation results from the VECM for competition reforms and GDP

Variable Coefficient t-statistics p-value
Cointegrating equation -0.036 -2.608 0.0093
CRIllag 1 -0.122 -1.924 0.055

CRIl lag 2 -0.028 -0.444 0.657

GDP lag 1 1.10 X 10*2 -0.166 0.8686
GDP lag 2 9.33 x 10*? 0.209 0.8349
C 0.674181 3.027 0.0026

Source: Author’s compilation from estimation results

As shown in Table 17, the coefficient of the cointegrating equation is negative. In addition,
the coefficient is statistically significant at the 1% level. This confirms a long-run
relationship between GDP level and the decision to increase competition reforms. It
suggests that when conditions are assessed over a long horizon, economies with higher
levels of GDP would have higher CRI values. These results are in line with Waked’s
(2016) conclusion that, at a given point in time, economic development’s effect on
decisions to adopt competition reforms becomes apparent. However, the short-run
dynamics are more critical, especially the extent to which an increase in GDP would

rapidly create pressure to tighten competition reforms.

The short-term causality was assessed through a Wald Test to test whether the lagged
values of the GDP variable coefficients in the VECM model are jointly statistically
significant. Two critical issues should be observed. As illustrated in Table 17 above, the
GDP coefficients are not individually statistically significant in explaining the average CRI
path across the 23 TFTA countries. In addition, the coefficients are so small that even if
these lagged values were individually statistically significant, their influence would be very
negligible. However, whether or not the two lagged variables are jointly statistically
significant is reported by the Wald test results. The results from the Wald test for the two

variables are shown in Table 18. They show that there is strong evidence for not rejecting
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the null hypothesis that the coefficients are not jointly significantly different from zero. This

implies that GDP growth has no short-run causal effect on competition reforms.

Table 18: Wald Test for GDP restrictions in the VECM model

Null Hypothesis : C(4)=C(5)=0

Chi-square 0.481197
Df 2
P-value 0.7862

Source: Author’s compilation from test results

The short-run causality can also be estimated by conducting a direct pairwise Granger
Causality test. This would test whether a causal effect could be observed based on
existing data that GDP Granger causes CRI growth. The results (Table 19) confirm that
in levels or in differenced form, the null hypothesis of GDP not Granger causing CRI is
accepted across all the four lags®®. This confirms the findings from the Wald test that there

is no short-run causality between GDP and the competition reforms variable.

Table 19: Pairwise Granger Causality Test results for GDP and CRI

Null Hypothesis P-Values at lag:
1 2 3 4
GDP does not Granger cause CRI
0.4641 0.7729 0.9653 0.9894
D(GDP) does not Granger cause D(CRI)
0.7812 0.9676 0.9674 0.9863

Source: Author’s compilation from estimation results

Taken together with the long-run relationship, this might seem contradictory. However,
the short-run results underline that on average, the manner in which competition reforms
was undertaken in the TFTA on an annual basis was inspired by considerations other
than movement in economic performance. However, the long-run relationship confirms

that while economic performance was not the main influence, the emerging picture in the

80 The p-values are all greater than 0.05
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long run is that economies that perform better would be more likely to have stronger
competition regimes than those that perform poorly. Thus, while strong economies are
associated with stronger competition policy regimes over the long run, improvement in
economic performance on an annual basis per se does not trigger the revision of
competition reforms. This also fits with the public interest and capture theories, where
only after an economy has developed does competition reforms become necessary, as it
might be in conflict with other objectives pursued by government. Thus, competition
reforms stand a better chance of being tightened in economies that have already reached
a certain level of development, compared to the stage when the economy is still
developing. However, this trend is not observable in the short run, mainly because annual

changes in GDP levels will not correspond to annual changes in competition reforms.

7.5 Findings’ implications for existing theories and evidence
The study’s findings have a number of implications for existing evidence and theories and

this is true with regard to all its major objectives.

7.5.1 Acceptance of competition reforms in the TFTA

The findings reveal noticeable acceptance of competition reforms as by 2018, about 80%
of the countries in the TFTA had enacted competition laws. Given that adoption of such
laws is a lengthy process, this suggests belief in their benefits. However, the results show
that the quality of the competition laws adopted is below average, with the average quality
of competition reforms in the TFTA only reaching 41% by 2018. Nonetheless, efforts were
made to gradually improve the quality of competition regimes across the region, which
means that with time, these regimes will be strengthened. The findings also imply that a
number of countries in the TFTA can be expected to have strong competition
environments, as they have not only embraced reform, but have consistently updated the

quality of their competition regimes to ensure that they become more effective.
Previous research mainly focused on the number of countries with competition laws and

concluded that, based on the increasing number of African countries with such laws, there

is high acceptance of competition reforms on the continent. This study has shown that
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mere adoption of a competition regime is not sufficient; the quality of the regime also
influences the extent to which a country is able to reap the benefits of competition reforms.
Thus, further research should go beyond adoption of competition laws to assess the
extent to which they can be successfully implemented to achieve the benefits of a strong

competition regime.

The study’s findings also have a number of implications with respect to the theoretical
discourse. First, they confirm that, while some competition laws were adopted in the
TFTA, they were designed to ensure that other interests are not necessarily
compromised. This is based on low scores for some countries on provisions of
competition laws. The finding are in line with the need to accommodate other objectives
in competition enforcement as explained by Gal (2004), Gal and Fox (2015) and Fox
(2016). While some markets in the TFTA countries are expected to gradually shift towards
more market oriented operations based on their strong competition regimes, there is also
an expectation that some markets in the countries that score poorly will still exhibit
oligopolistic and monopolistic characteristics. These are the economies where
competition enforcement is still weak, causing market distortions, especially if these are
viewed as necessary in the public interest. Market structure theories, as explained by
Viljoen (1998) and Semmler (1982), hold that markets that exhibit perfect competition
characteristics are more likely to enhance consumer welfare in terms of pricing compared
to those that are monopolistic. It is thus expected that, overall, market conditions in the
TFTA might not be ideal to ensure that consumers are not paying higher prices due to
anticompetitive practices. The outlook remains bleak for consumers in economies that
have yet to embrace competition reforms. Furthermore, economies whose competition
regimes have remained only moderately strong over a long period of time without
improving might also not have been able to unlock the benefits of competition
enforcement, even though other considerations which were prioritised ahead of tightening

competition reforms, are noble.

Second, the gradual approach adopted by the TFTA countries, which is reflected in

noticeable differences in the quality of competition reforms over time, demonstrates that
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African governments opted for tailor made competition regimes, which do not result in
drastic transformation of market structures. This is also in line with the literature that notes
the need to accommodate other objectives. However, the implication of this study’s
findings is that even if other government priorities are necessary, their inclusion in
competition laws would restrict international trade in the long run. Thus, unless other
benefits that arise from a weak competition regime outweigh the costs in terms of lost

trade benefits, the regimes might need to be tightened.

Third, despite a long period of lobbying and the extension of competition law and policy
discussions across many countries in the region, some countries have yet to adopt
competition reforms, while the quality of others’ competition regimes has remained low
for a long period of time. The literature points to ideological differences even among those
that are sympathetic to the competition reforms ideology (Evenett, 2015). The differences
across countries, reflected in the fact that some have no competition regime or low quality
ones, while others have fairly strong regimes, confirm that there are ideological
differences that will be expected to be reflected in attitudes when the competition
protocols under the TFTA and the AfCFTA are negotiated.

7.5.2 Impact of competition reforms on international trade

The review of previous studies that tested the relationship between competition reforms
and international trade suggested that a positive relationship could be expected. This
study has generally confirmed that a country that tightens its competition reforms will be
able to increase its bilateral exports within the TFTA. This finding confirms the earlier
findings by Hollis (2003), Zhao and Zou (2002), Clougherty and Zhang (2008) and Opoku,
Yan and Hyness (2020). However, the study also found that exports will mainly increase
to economies that have not tightened their competition reforms. Exports will tend to
decrease as traditionally importing countries tighten their competition regimes, which is
in line with the earlier findings from Clarke and Evenett (2003). This relationship was also
confirmed from the imports perspective; they tend to increase only as countries that are
exporting tighten their competition regimes. The implication is that trade benefits from

competition reforms are more pronounced where there are differences in the degree of
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reform across the trading partners. Thus, while the current study’s findings fit well with
those of the literature, they reveal that the increase in exports arising from competition

reforms is largely conditional.

This suggests that within the regional integration context, there is a limit to the extent to
which competition reforms should be promoted as a way of increasing intra-regional
exports. It should be clear that this increase will largely be at the expense of other member
states that are lagging behind in competition reforms. This would mean that if all the
countries in the TFTA were to tighten their competition reforms, this added advantage
would be neutralised. This finding reinforces the need for competition reforms to be high
on the agenda of both the AfCFTA and TFTA, with the ultimate objective of improving
regional competitiveness in the world market. If all member states could enjoy a
competitive advantage, it would be easier to penetrate global export markets. Thus, the
study’s results imply that competition reforms is an important strategy in promoting
regional and continental competitiveness, and the AfCFTA should thus prioritise such

reform in order to increase Africa’s share of world trade.

The findings also reveal whether the founding and modern trade theories are applicable
to TFTA countries’ markets. For example, they confirm that mercantilism, as originally
developed by Mun (1664) is generally not applicable to the TFTA context. The theory
suggests that some markets should have low levels of competition so as to support the
emergence of big firms through state intervention as the basis for increased international
trade. The same is true of the infant industry protection theory, which suggests that
countries that restrict competition in some market segments in order to promote the
emergence of local industry, tend to benefit from increased exports. The implication of
the current study’s findings is that countries in the TFTA should not be encouraged to
adopt policies and programmes that restrict competition in the market, as this would
generally constrain rather than promote exports.

However, the study’s findings support a number of the founding trade theories which

resonate with the manner in which markets in the TFTA function. For example, in line with
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the absolute and comparative advantage theories, this study’s results suggest that a
productivity-driven increase in exports as a result of competition in producing specialised
products can be the basis for export promotion. The findings also resonate well with
Cournot’s model (Cournot, 1838) that posits that differences in competition conditions in
any two countries are the main determinants of equilibrium price differentials, which

influence the direction of trade flow patterns.

The current study’s findings also support a number of modern trade theories. In line with
the country similarity theory by Linder (1961) and economies of scale-based theories
(Krugman, 1979), it was concluded that firms in domestic markets characterised by intense
competition are likely to be more competitive in the international market. In addition,
tighter competition reforms promoting exports is in line with the National Competition
Advantage theory of Porter (1990), where rivalry in the domestic market is a source of
competitive advantage in the export market. Thus, protecting firms or giving them
advantages through state intervention might not necessarily work in their favour when
they seek to penetrate the export market. Tightened competition reforms is a crucial
strategy to penetrate export markets as it creates competition in the domestic market that

is similar to what local firms will encounter in the international market.

7.5.3 Influence of economic development on adoption of competition reforms

The main expectation from the theoretical framework and the literature review was that
there is a level of development below which regulation in the TFTA would succumb to the
dictates of the market through capture. This expectation would arise from the private
interest regulation theories, attributed to Stigler (1971). At this level of development,
economies would be more preoccupied with pursuing other interests which are contrary
to the principles of fair competition. Some powerful groups would be in control and oppose
competition reforms, as this would dilute their power and hold on the market. Only when
this level of development is exceeded, will countries be able to shake off the influence of
vested interests and pursue public interests. However, the study’s findings suggest that

the decision to tighten competition policies was generally not in response to economic
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growth, as reflected by GDP. This means that other forces and motivations drove the

competition reform agenda.

However, the results also revealed that, from a long-term perspective, economies with
higher levels of GDP tend to be associated with tighter competition reforms. This confirms
the findings of earlier studies. Nonetheless, since regulation theories are also expected
to explain competition regulation, the lack of a direct causal relationship between GDP
and competition reforms reflects that, in general, economies in the TFTA have progressed
past the levels of vulnerability explained by the capture theories. The period covered by
this study was thus one where regulatory capture and vested interests no longer played
a critical role in dictating regulatory paths in the TFTA. This is encouraging from a policy
perspective, as it is possible for efforts at regional level to be continued across all
countries with little fear that the process in some countries could be affected by their

vulnerability to capture.

7.6 Chapter summary

This chapter presented the estimation results that were used to achieve the study’s three
main objectives. First, it assessed the extent to which the competition reform agenda has
been accepted in the TFTA. Second, it established how the adoption and implementation
of competition regimes have influenced intra-TFTA trade patterns. Third, the chapter
assessed whether the adoption of competition reforms was influenced by changes in the

level of economic development in the region.

The findings show that only about 20% of the countries in the TFTA have not yet
embraced competition reforms; it has thus generally been accepted. However, the mean
score of the CRI over the period 1998 to 2018 shows that three countries, Zambia, South
Africa, and Malawi have markets that have been subjected to high quality competition
regimes over a longer time period, although Kenya is fairly close to these three. While the
quality of their competition regimes might be slightly lower, Tanzania and Zimbabwe also
have a long history of competition reforms, spread over two decades. The mean score

reflects that many challenges remain in establishing a strong competition regime in the
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TFTA. The standard deviation of the CRI shows that only five countries (the DRC,
Tanzania, Zimbabwe, Djibouti and Comoros) have not consistently improved their
competition reforms over time. The findings suggest that acceptance of competition
reforms is gradual, such that with time, revision and the introduction of new competition
regimes would yield higher quality regimes. As at 2018, 44% of the countries in the TFTA
had high quality competition regimes, with the competition regimes of 28% of the
countries being classified as poor. The fact that there is gradual acceptance of
competition reforms in the region, with noticeable differences across countries, provided
a basis to estimate how these differences would be reflected in associated trade benefits.
The study established that most of the strong competition regimes are in the SADC
region, with COMESA associated with a low average regional score. This demonstrates
that there are regional dimensions to acceptance of competition, with acceptance more

pronounced in southern and eastern Africa.

The impact of competition reforms on international trade was estimated using the gravity
model. Both the exports and imports gravity models confirmed that adopting competition
reforms helps to increase exports. More specifically, it was found that a country that
tightens its competition regime, either by legislative amendments or increased
enforcement, will enjoy increased exports within the TFTA. However, exports to countries
that also tighten their competition regimes fall, which shows that adopting a competition
regime enhances a country’s competitiveness. The imports model also showed that
countries that tighten their competition regimes tend to benefit more from increased
exports than those that have not improved their competition regimes. Thus, the
assessment confirmed that adopting competition reforms enhances competitiveness,

which is a critical element in unlocking an economy’s export potential.

This chapter also established that the decision to tighten a competition regime is not
primarily influenced by changes in economic performance. This was confirmed by the
lack of short-run causality running from GDP to the CRI. However, over the long run, it
remains true that economies with higher GDP in the TFTA tend to be associated with

tighter competition regimes. In other words, economic performance’s influence on the
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decision to adopt competition reforms is not direct, but indirect through other critical
considerations. Stakeholders that advocate for competition reforms in the TFTA thus
stand a better chance of success in economies with relatively higher levels of economic

development.

Having discussed the study’s findings and their implications, the final chapter presents a

summary, overall conclusions and recommendations.
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CHAPTER 8: CONCLUSIONS, SUMMARY AND RECOMMENDATIONS

8.1 Introduction
This chapter concludes the study by summarising its main findings and their policy
implications within the international trade context as well as within the competition policy

reform discourse, and offering recommendations based on the findings.

Section 8.2 summarises the study’s main findings. It recaps its main objectives and
describes how these were achieved based on the findings. The findings are also
discussed in relation to the study’s theoretical framework and the literature review.
Section 8.3 sets out the main implications of the findings, showcasing how the research
guestions were answered. The study’s contribution to the existing body of knowledge is
discussed in section 8.4. Finally, section 8.5 presents policy recommendations emanating

from the study’s findings and section 8.6 offers suggestions for further research.

All the study’s key objectives were achieved and the research questions were answered.
It is hoped that its findings will inform debate and discussion on international trade,
especially within the context of regional and continental integration. The findings are also
expected to stimulate interest in further research on the issue of competition reform

adoption as well as international trade within the context of the AfCFTA.

8.2 Summary

This study focused on the TFTA and examined a number of issues relating to competition
reforms and trade, which fit within the current discourse around the continental free trade

area. Based on the study’s key objectives, this section summarises its main findings.

8.2.1 Acceptance of the competition reforms agenda in Africa

The findings show that only about 20% of the countries in the TFTA have not yet
embraced competition reforms. This points to general acceptance of competition reforms

across the region. However, the mean CRI shows that only South Africa, Zambia, Malawi
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and possibly Kenya’s markets have been subjected to high quality competition regimes
over a longer time period. The standard deviation of the CRI shows that countries have
consistently improved their competition reforms over time, which also points to a gradual
increase in acceptance. However, the maximum scores show that only 44% of the TFTA
countries have high quality competition regimes, which could indicate low acceptance of
competition reforms. It was also noted that regional factors might influence acceptance,
as strong competition regimes are mainly found in the SADC region, while COMESA is
associated with a low regional average score. Thus eastern and southern Africa generally
have a higher level of acceptance of competition reforms than the rest of the continent.
General, the level of acceptance of competition reforms is less satisfactory at the regional

level, while at country level there are mixed results.

8.2.2 Competition reform’s impact on international trade

The study used a gravity equation model to estimate the relationship between competition
reforms and international trade. The model was estimated for both exports and imports
using static (random effects) and dynamic (GMM) panel data estimation methods. The
findings from the static panel data exports model reflect that if the competition reforms
variable were to increase by 1%, a country would, on average, increase its export capacity
by 0.1%, holding other influencing variables constant. This relationship is also confirmed
by the dynamic exports model, which shows that if the exporting country were to increase
competition reforms by 1%, it will be associated with an average 0.16% increase in
exports in the short run, holding other things constant. The results of the dynamic exports
model show that if the competition variable in the importing country increases by 1%, it
will be associated with an average 0.46% decrease in bilateral exports in the short run,
holding other things constant. The static panel data imports model reveals that bilateral
imports in the TFTA will increase by 0.07% if the exporting country increases its
competition reforms by 1%, holding other influencing variables constant. The dynamic
imports model confirms the findings; if the exporting country were to increase its
competition reforms by 1%, this would be associated with an average 0.18% increase in

bilateral imports in the short run, holding other things constant.
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Based on these results, it is concluded that the adoption of competition reforms is crucial
in influencing both bilateral exports and imports; hence, competition reforms should be a

critical issue for discussion within the context of regional and continental integration.

8.2.3 Influence of economic development on competition reform adoption

The study assessed whether the current competition reform process in the TFTA has
been influenced by the growth trajectories in the economies over the years. The
theoretical framework for this discussion was situated within general regulation theories,
especially with regard to why the level of economic development at a given time would
be expected to influence the nature of the regulation adopted. The relationship was
estimated in line with the Granger causality rationale. Panel Granger causality tests were
used to assess whether there was any causality between GDP and the decision to adopt
competition reforms in the TFTA. The results showed no evidence of short-run causality
running from GDP to CRI. This suggests that the movements noted in the CRI over the
years in the TFTA were not a reaction to movements in the TFTA economies’ GDP.
However, the variables’ long-run relationship is statistically significant. This means that
while the increase in the CRI over the years was not in response to increasing GDP, the
long-run emerging pattern is such that TFTA economies with higher GDP tend to be
associated with tighter competition regimes. This is more likely than not a reflection of

reverse causality.

8.3 Conclusion
The study examined the relationship between the adoption of competition reforms by
countries in the TFTA, their trade patterns and economic growth. This section provides

an overall conclusion

Evidence of acceptance of the competition reform agenda

While many countries in the TFTA have high quality competition regimes, much remains
to be done before they can be regarded as optimal. If the current trajectory is maintained,
only in 2049 can all these countries be expected to have adopted and revised their laws

to become totally effective. However, given that other objectives need to be met alongside
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competition policy objectives, it is not likely that all the countries will feel the need for
optimal competition regimes. Furthermore, some countries in the TFTA have not yet
adopted competition reforms; thus, the reform agenda has not been fully embraced. The
region has also made more strides in enhancing the substance of the laws than the
institutions established to enforce them. Weak enforcing institutions or a lack of such
bodies undermines the achievement of a competitive environment in the region. However,
the competition laws that have been adopted are fairly strong in terms of substance. Thus,
more effort should be made to put strong institutions in place to enforce the laws.

Geographic factors’influence on the adoption of competition reforms

The evolution and trends of the CRI show that the overall TFTA trend is weighed down
by COMESA while being influenced upwards by SADC and the EAC. This suggests that
competition regimes tend to be stronger in eastern and southern Africa and calls for
initiatives to enhance competition reforms within COMESA regional cooperation
frameworks. However, while the impact of tariff reductions within free trade agreements
is expected to have been captured by the FTA dummies, agreements at REC level to

enhance competition and strengthen institutions also promote competition in the market.

Impact of competition reforms in the individual TFTA countries on bilateral trade

Although the adoption of the competition reform agenda has not been satisfactory, there
is evidence that countries that have adopted such reform have benefitted from increased
exports. Thus, if participation in regional integration within the TFTA is intended to expand
export markets, countries should ensure that they complement support for regional
integration with enhanced competition reforms. The study also established that
economies that have improved their competition reforms have benefitted from increased
exports. This implies that a country that lags behind in competition reforms under the
TFTA or the AfCFTA could be at a disadvantage as countries with stronger competition
regimes would tend to become more competitive and exploit export opportunities.
Countries that wish to avoid becoming net importers within the context of the TFTA stand

a better chance of achieving this if they tighten their competition regimes.
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Additional factors which play a role in competition reform and international trade

The results show that, although competition reforms positively influences exports, the
status of competition in the importing country also matters. Exports will decrease if the
importing country increases its level of competition reforms. Thus, increased exports as
a result of enhanced competition reform is conditional on the status of competition reforms
in the rest of the TFTA countries. If all the economies in the region were to tighten their
competition regimes, the observed positive effect of competition reforms in increasing
exports to the region would not hold. The study thus established that the relationship
between exports and competition reforms is not unconditional; exports will increase if
traditional trading partners are slower in adoption competition reforms. This suggests that,
over a longer horizon, adoption of competition reforms in the TFTA should be promoted
within the context of increased production and competitiveness of the region rather than
enhancing intra-TFTA exports, as that advantage will cease when all members have

adopted competition reform.

Impact of economic growth on adoption of competition reforms

The study found no evidence that African countries’ decision to adopt competition reforms
was mainly in response to increased economic development as reflected by changes in
GDP. Thus, the decision to adopt competition reforms does not occur naturally as the
economy grows. Advocates for competition reforms should therefore encourage all
countries in the TFTA to embrace competition regimes rather than only targeting those
with high levels of GDP. However, economies with high levels of economic development
tend to be associated with tighter competition reforms in the long run. This could be a
reflection of reverse causality, where the adoption of competition reforms unlocks growth

opportunities which help spur their economies.

8.4 Contribution to the existing body of knowledge

The study adds to the existing body of knowledge in four respects. Firstly, it is the first to
develop time series data for the strength of competition reforms, as most previous studies
considered the static position rather than tracing how such quality evolved over the years.

A static position imposes limitations in estimating panel data given the short time frame.
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By producing this dataset, the study opens avenues for possible estimation of the
relationship between competition reforms in Africa and many other desirable outcomes

using panel data methods. This dataset was not available in the existing literature.

Second, the study demonstrated that competition reforms yields benefits if both the
strength of the competition regime on paper as well as enforcement realities are taken
into consideration. Such an estimation had not been previously undertaken. The
researcher designed a variable that reflects the state of competition prevailing in the
countries rather than using proxies, which might not necessarily provide an accurate
picture. Such measures were not previously available; hence, this study will make it easy
for other scholars to estimate the impact of competition regimes on different aspects. The
study provided a measure of the strength of competition regimes for a larger number of
African countries, which will promote discussion and debate on issues to do with
competition policy and enforcement. Although the benefits of competition policy have
been widely discussed in the literature, previous studies did not differentiate the strength
of competition regimes based on whether a country has a competition policy in addition
to competition law. Thus, some studies that used various proxies for competition regimes
failed to find evidence of the anticipated benefits of competition, mainly due to the failure
to differentiate countries based on the presence and absence of these critical attributes.
The innovative approach adopted in this study enabled it to demonstrate that real benefits
accrue from competition reforms if both the design and enforcement attributes are

factored into the analysis.

Third, there is a paucity of empirical research on the relevance of competition reforms
within the TFTA and the AfCFTA discourse. This study fills this gap by not only serving
as an input but also setting the context for further studies to build on it in demonstrating
the impact of competition reforms on various other factors relevant to continental and
regional integration programmes. If not properly assessed, differences in competition
reforms might result in overstatement or understatement of the benefits of regional
integration. This study thus laid a foundation to empirically evaluate the implications of

such differences for other benefits of regional integration.
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Fourth, while many studies have estimated whether economic growth is influenced by the
decision to adopt competition reforms, few empirical studies have focused on reverse
causality. To the best of the researcher’s knowledge, this study is the first to estimate this
relationship, particularly within the African context. The study also justifies the need for
continued efforts by various development partners and civil society organisations that
have advocated for the adoption of competition reforms over the years, as the study
showed that such reform is not the natural outcome of economic development. It provides
evidence that without the necessary lobbying, competition reforms will not take place

within the short run.

8.5 Recommendations
Three policy implications flow from the study’s findings, which give rise to the following
recommendations:

(i) Countries should enhance competition reforms in order to maximise the benefits
of regional integration within the TFTA. There are two ways to achieve this. First,
there is a need to ensure that competition laws and institutions are stronger by
constantly updating competition regimes in line with new developments in the
market. The current institutional framework to enforce competition is weak, which
negatively impacts these institutions’ ability to enforce the law. Second, countries
that have adopted competition laws should enforce them vigorously. Development
partners should therefore continue to include the competition reform agenda in
their advocacy, as this contributes to unlocking the associated benefits.

(i) The study confirmed that the decision taken at the 1996 WTO Ministerial
Conference in Singapore to include trade and competition in trade negotiations
was justified. The strong opposition expressed by developing countries was thus
misplaced, as the slow pace of competition reform limited their competitiveness
and they continued to be ‘dumping grounds’ for more competitive regions with
stronger competition environments. It is critical that TFTA members take
cognizance of the need for the region to enhance competition reforms so as to

benefit more from world trade and not remain net importers.
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(iif) Discussions to establish the TFTA are slowly being overtaken by strides towards
the AfCFTA. It is, therefore, important that African countries appreciate that the
extent to which the AfCFTA will unlock trade benefits will also depend on the state
of their competition reforms. Generally, countries would want to be net exporters
in order to realise full trade benefits. However, those that have not yet embraced
competition reforms will be at a disadvantage in terms of competitiveness and are
hence likely to be net importers. Discussions within the AfCFTA should therefore
include competition reforms to ensure that members compete on a level playing

field. The protocol on competition policy should thus be prioritised.

8.6 Suggestions for further research

Three important issues in relation to competition reforms were not extensively covered in
this study. First, although the study did not establish that economic growth has a causal
effect on competition reforms, a significant long-run effect was observed. This could be
an issue of reverse causality. The extent to which competition reform processes in the
TFTA have been able to create a basis for economic growth, which could also be a
channel through which such reform enhances trade, could be the subject of further

research.

Second, the study established that costs arise when other objectives, which could be in
the public interest, are accommodated in competition laws, as reflected by lost export
opportunities. However, export promotion is not the only role of government; it also has
the duty to safeguard other interests. Thus, there is a need to assess whether the benefits
of pursuing public interest objectives through the enforcement of competition regimes
might not outweigh the costs of lost export promotion. This issue was beyond the scope

of this study and could be the subject of future research.

Third, the study gave some justifications in the development of the competition
enforcement variable, which is referred to as COMP in this study. This was obtained by
adding the CRI and the cases completed per worker in each year. However, the

justification of the resultant variable has some theoretical limitations. There is still room
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for further explorations on how best a variable capturing the law on paper and

enforcement realities can be constructed.
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Appendix 1: Competition Authority Questionnaire

The Chief Executive Officer
Address of competition Authority

06 June 2018
Dear Sir/Madam
Greetings from the University of KwaZulu-Natal!

This letter serves to inform you that Cornelius Dube (student number 21607613) is
currently pursuing his PhD studies at the University. His thesis is entitled “Do competition
regimes matter in international trade? A case study of Africa’s Tripartite Free Trade Area”.

The study is aimed at establishing the impact that the adoption of competition policy
reforms has had on international trade in the TFTA. This would contribute to the
competition policy discourse within the region, especially as an input in the current debate
about whether or not competition reforms should be a priority for Africa under regional
integration initiatives.

One innovative measure to arise from the study is a competition policy index focusing on
Africa which can be used by competition practitioners around the world in studying the
impact of competition reforms in the region. As part of the inputs to the construction of
this variable, your cooperation is required in availing the number of competition cases you
have handled since the South African Competition Commission started effective
operations in ---- until 2016. Please note that no specific details are required but just the
annual totals for each category. The information will only be used to construct the variable
and will only be published as an index which aggregates all the categories together. In
addition, this information will be treated with the highest level of confidence.

Please find attached a Table which you can just quickly fill in for your convenience.
| trust that you will find this information in order.

Yours faithfully

Professor Mabutho Sibanda (PhD, MSc, PGDip (Higher Ed), BCom (Hons), Adv Dip (Banking))
Dean & HoS — Accounting, Economics & Finance
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Number of cases handled by the competition authority, 1999-2016

Year

No of
Merger cases
completed

No of abuse of
dominance
cases
completed

No of cartel cases
(horizontal
agreements)
completed

No of
vertical
agreements

Number of
employees
(including
support staff)

1998

1999

2000

2001

2002

2003

2004

2005

2006

2007

2008

2009

2010

2011

2012

2013

2014

2015

2016
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Appendix Il: Ethical clearance

oL UNIVERSITY OF
== KWAZULU-NATAL
i INYUVESI

h YAKWAZULU-NATALI

7 December 2020

Mr Comelius Dube (216076123)
School Of Acc Economics&Fin
Westville

Dear Mr Cornelius Dube,

Protocol reference number: 00001587
Project title: Do competition regimes matter in international trade? A case study of the Tripartite Free Trade Area

Exemption from Ethics Review

In response to your application received on 22 July 2019, your school has indicated that the protocol has
been granted EXEMPTION FROM ETHICS REVIEW.

Any alteration/s to the exempted research protocol, e.g., Title of the Project, Location of the Study, Research
Approach and Methods must be reviewed and approved through an amendment/modification prior to its
implementation. The original exemption number must be cited.

For any changes that could result in potential risk, an ethics application including the proposed amendments must be
submitted to the relevant UKZN Research Ethics Committee. The original exemption number must be cited.

In case you have further queries, please quote the above reference number.
PLEASE NOTE:
Research data should be securely stored in the discipline/department for a period of 5 years.

| take this opportunity of wishing you everything of the best with your study.

Yours sincerely,

Prof Josue Mbonigaba
Academic Leader Research
School Of Acc Economics&Fin

UKZN Research Ethics Office
Westville Campus, Govan Mbeki Building
Postal Address: Private Bag X54001, Durban 4000
Website: hitp./research.ukzn.ac za/Research-Ethics/

Founding Campuses: mm Edgewood Howard College Medical School == Pietermaritzburg - Westville

INSPIRING GREATNESS
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