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Note to the reader

This thesis is essentially composed of articles submitted to, or published in, different
peer reviewed journals. As a result, the structure, formatting, editing and referencing
style is different from one chapter to the other. Since each submitted or published article
is a stand-alone document, acronyms and abbreviations are repeated, and cross-
referencing of footnotes between chapters was not possible. The numbering of pages is
done separately for each chapter. However, to facilitate the reading and examining of
the thesis, consecutive chapter and page numbers have been added as superscript at

the top of the pages.
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Chapter One: Introduction — human rights in the context of HIV and

their application to HIV-specific laws in sub-Saharan Africa

1.1 Overview

This thesis is a contribution to the literature on the role of the law and human rights
in public health responses generally, and in the response to the human
immunodeficiency virus (HIV) and acquired immunodeficiency syndrome (AIDS)
epidemic in particular.” It uses human rights norms and frameworks to review how
laws and policies influence vulnerability to HIV and barriers to effective HIV
prevention, treatment and care. It also briefly reflects on the role of human rights in
other public health challenges, such as the outbreak of Ebola in West Africa in 2014
- 2015.

This thesis offers the first comprehensive human rights analysis of the normative
content and intrinsic implementation issues in 26 of the 27 HIV-specific laws adopted
across sub-Saharan Africa in the past 15 years. It concludes with recommendations

for improving lawmaking on HIV and other health-related issues.
This thesis is based on two interrelated premises:

1. Laws that ignore human rights norms and public health evidence contribute to
increased vulnerability to HIV, and they often represent barriers to accessing
HIV services, particularly for the populations that are most affected by the

epidemic.

2. Human rights norms and sound public health evidence are critical to effective
lawmaking in relation to HIV. This thesis argues that HIV-related laws that

" HIV refers to the virus that causes AIDS and AIDS describes a clinical syndrome. This thesis uses
the term that is most specific and appropriate in each context in order to avoid confusion. In keeping
with the UNAIDS terminology guidelines, this thesis will generally use the following expressions:
‘people living with HIV’, ‘HIV prevalence’, ‘HIV epidemic’, ‘AIDS epidemic’, ‘HIV prevention’, ‘HIV
testing and counselling’, ‘HIV-related disease’, ‘AIDS diagnosis’, ‘children orphaned by AIDS’, ‘AIDS
response’ and ‘national AIDS programme’. In general, HIV will be the preferred term used in the
thesis as it is more inclusive. For more information on the use of the terms ‘HIV’ and ‘AIDS’ and other
HIV-related terminology, see UNAIDS UNAIDS terminology guidelines (2015) available at
http://www.unaids.org/sites/default/files/media_asset/2015 terminology_guidelines_en.pdf, accessed
on 5 March 2017.
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ignore these human rights norms and the principles of sound HIV policy are

likely to face challenges in their implementation.

This chapter presents the background to the thesis. It succinctly shows that, in spite
of recent progress, the HIV epidemic remains a serious public health challenge,

particularly in sub-Saharan Africa.

This chapter also discusses the role of the law and human rights norms in relation to
HIV. It interrogates the pertinence and ‘resilience’ of human rights at a time of
increased calls for accelerating biomedical responses to HIV that are centred on
scaling up highly active anti-retroviral treatment (HAART). It also discusses the
current contestation of the application of human rights to marginalised populations,
and it describes the emergence of HIV-specific laws in sub-Saharan Africa and the
criticisms that they have generated. Finally, this chapter outlines the objectives,

research questions, premise, limitations and structure of the thesis.
1.2 HIV in sub-Saharan Africa: A serious epidemic in spite of recent progress

The HIV epidemic continues to represent a major public health challenge across
sub-Saharan Africa. In 2015, there were an estimated 25.5 million people living with
HIV in sub-Saharan Africa, which represents some 69.4% of the global total.? In that
year alone, there were some 800 000 deaths due to AIDS-related illnesses in the
region.®> The HIV epidemic also is contributing to high tuberculosis (TB) incidence
and deaths: TB is the leading cause of deaths among people living with HIV in the
region.* Lastly, the impact of the HIV epidemic on families is significant. As of
December 2012, an estimated 15 million children in sub-Saharan Africa had lost one

or both parents to AIDS, which represents 85% of the global total.’

2 UNAIDS AIDS by the number (2016) 12-13 available at
http://www.unaids.org/sites/default/files/media_asset/AIDS-by-the-numbers-2016_en.pdf, accessed
on 26 August 2016.

% Ibid.

* WHO Global tuberculosis report 2015 (2015) 8 available at
http://apps.who.int/iris/bitstream/10665/191102/1/9789241565059 eng.pdf, accessed on 26 August
2016.

® UNICEF Towards an AIDS-Free Generation. Children and AIDS: Sixth Stocktaking Report 2013
(2013) available at
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The HIV epidemic in sub-Saharan Africa is far from homogenous. Countries in

Eastern and Southern Africa are generally more affected by HIV than those in West

and Central Africa (see Table 1). For instance, there are six countries in the world

that have an HIV prevalence above 15% in the adult population (also referred to as

‘hyperendemic countries’), and they are all in Southern Africa. With the exception of

Equatorial Guinea, every country in West and Central Africa has an HIV prevalence

in the adult population (aged 15 - 49) that is less than 5% (see Table 1).

Table 1. Estimated HIV prevalence (persons aged 15 - 49 years) in sub-Saharan

African countries in 2014°

HIV
below 1%

prevalence

HIV prevalence between 1 and 5%

HIV
between
10%

prevalence
5 and

HIV prevalence above 10%

West and Central

Burkina Faso (0.9%),
(0.7%),

Sao

Mauritania
(0.5%),
Tomé and Principe

Niger

Benin (1.1%), Burundi (1.1%), Cameroon
(4.8%), Cape Verde (1.1%), Central African

(4.3%), Chad (2.5%), Congo
Céte d’lvoire (3.5%), DRC (1%),

Republic
(2.8%),

Equatorial Guinea
(6.2%)

(0.8%), and Senegal | Gabon (3.9%), Gambia (1.8%), Ghana

(0.5%) (1.5%), Guinea (1.6%), Guinea-Bissau

(3.7%), Liberia (1.2%), Mali (1.4%), Nigeria

(3.2%), Sierra Leone (1.4%), and Togo

(2.4%)

and | Eritrea (0.7%), | Angola (2.4), Ethiopia (1.2%), Rwanda | Kenya (5.3%), | Botswana (25.2%), Lesotho
Southern Africa Madagascar (0.3%), | (2.8%), and South Sudan (2.7%) Malawi (10%), | (23.4%), Mozambique (10.6%),
Mauritius (0.9%) Uganda (7.3%), | Namibia (16%), South Africa
and Tanzania | (18.9%), Swaziland (27.7%),
(5.3%) Zambia (12.4%), and Zimbabwe

(16.7%)

http://www.unaids.org/sites/default/files/media_asset/20131129 stocktaking_report_children
aids_en_0.pdf (accessed on 26 August 2016).
5 UNAIDS How AIDS changed everything. MDG 6: 15 years, 15 lessons of hope from the AIDS

response (2015) available at

http://www.unaids.org/sites/default/files/media_asset/MDG6Report_en.pdf, accessed on 26 August

2016.
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Significant differences in HIV prevalence and incidence also exist within countries. In
Kenya, 65% of all new HIV infections in 2014 occurred in nine of its 47 counties (see
Figure 1). Similar trends are reported across sub-Saharan Africa, with higher HIV
prevalence and incidence being concentrated in specific parts of the different

countries.

Figure 1. Estimated new HIV infections in Kenya in 2014 by county’
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™71 Counties accounting for the majority of new infections

Important progress against HIV in sub-Saharan Africa has been made in recent
years. The number of people receiving anti-retroviral therapy (ART) in the region has
increased, rising from fewer than 100 000 in 2000 to 11.8 million in 2015.2 Coverage
of programmes for the prevention of mother-to-child transmission (PMTCT) also has
increased drastically, particularly in Eastern and Southern Africa, where 90% of

pregnant women living with HIV in 2015 were reported to be receiving effective anti-

" UNAIDS On the Fast-Track to end AIDS by 2030: Focus on locations and populations (2015) 14
available at http://www.unaids.org/sites/default/files/media_asset/WAD2015 report_en_part01.pdf,
accessed on 26 August 2016.

8 UNAIDS (note 2 above; 13).
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retroviral medicines (ARVs) for PMTCT.® Consequently, in some countries (such as
Botswana, where PMTCT coverage is above 90%), vertical HIV transmission rates
have been reduced to below 5%.'° In general, new HIV infections in sub-Saharan
Africa have dropped from 2.3 million in 2000 to 1.4 million in 2014."

Notable differences in progress made against the HIV epidemic exist between
countries. In general, countries in Eastern and Southern Africa are withessing more
robust progress in access to ART than are countries in West and Central Africa. For
instance, just 29% of adults living with HIV in West and Central Africa have access to
ART, compared to 53% in Eastern and Southern Africa. Only 20% of children under
the age of 15 who are living with HIV in West and Central Africa were accessing ART

in 2015, compared to some 63% of their peers in Eastern and Southern Africa.'

A recent report by Médecins Sans Frontiéres, a non-governmental organisation
(NGO), blames the situation in West and Central Africa on several factors, including

the following:

¢ high stigma and discrimination;

e weak health systems and inadequate service delivery models;

e limited roles for civil society;

e |ow prioritisation of HIV;

e lack of political leadership; and

e delayed responses to the needs of people living with HIV in the context of

recurrent humanitarian crises in the region.™

Regardless of the nature and level of the HIV epidemic, data show that specific

° UNAIDS Prevention gap report (2016) 236 available at
http://www.unaids.org/sites/default/files/media_asset/2016-prevention-gap-report_en.pdf, accessed
on 26 August 2016.

' UNAIDS 2015 Progress report on the global plan towards the elimination of new HIV infections
among children and keeping their mothers alive (2015) 9 available
http://www.unaids.org/sites/default/files/media_asset/JC2774_2015ProgressReport_GlobalPlan_en.p
df, accessed on 26 August 2016.

" UNAIDS (note 6 above; 457).

> UNAIDS (note 2 above; 14).

'3 Médecins Sans Frontiéres Out of focus: How millions of people in West and Central Africa are
being left out of the Global AIDS Response (2016) available at
http://www.msf.org/sites/msf.org/files/2016_04 hiv_report_eng.pdf, accessed on 26 August 2016.
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population groups in all sub-Saharan African countries are particularly affected by
the epidemic, including women and girls, prisoners, gay men and men who have sex
with men, transgender people, people who inject drugs and sex workers.'* These

® experience

populations, which include groups referred to as ‘key populations,”
higher HIV prevalence and incidence, and they often have limited access to HIV
prevention, treatment and care services.'® Even in high-prevalence settings, HIV
prevalence among members of key populations is higher than it is among the
general population. According to the Joint United Nations Programme on HIV/AIDS
(UNAIDS), 17 of the 18 countries where HIV prevalence among sex workers
exceeds 20% are located in sub-Saharan Africa.’” HIV prevalence among men who
have sex with men in Western and Central Africa is over 18% (compared to less than
2% among the general population in the same area),” and available data on HIV
among both prisoners and people who inject drugs point to particularly high HIV

prevalence among these populations in sub-Saharan Africa.®

High HIV prevalence among key populations cannot be justified only by biology or
sexual practices. Stigma, discrimination, violence, negative gender and
heteronormative constructs, and criminal laws against members of key populations
all have been shown to increase their vulnerability to HIV and limit their access to
HIV services.? For instance, harassment, violence (including by police) and denial of

prevention services (such as harm reduction programmes) contribute to higher

“ UNAIDS The gap report (2014) 26-48 available at
http://files.unaids.org/en/media/unaids/contentassets/documents/unaidspublication/2014/UNAIDS _Ga
p_report_en.pdf, accessed on 26 August 2016.

' UNAIDS considers gay men and other men who have sex with men, sex workers and their clients,
transgender people, people who inject drugs and prisoners and other incarcerated people as the main
key population groups. These populations often face punitive and restrictive laws and practices, and
they are among the most likely to be exposed to HIV. Their engagement is critical to a successful HIV
response, meaning that they are key to the epidemic and the response to it. See UNAIDS (note 1
above).

'° See UNAIDS (note 14 above).

' UNAIDS (note 14 above; 45).

'® UNAIDS (note 14 above; 205).

'Y UNAIDS (note 14 above).

% WHO Consolidated guidelines on HIV prevention, diagnosis, treatment and care for key populations
(2014) available at
http://apps.who.int/iris/bitstream/10665/128048/1/9789241507431_eng.pdf?ua=1&ua=1, accessed on
26 August 2016.
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vulnerability to HIV among people who use drugs and their sexual partners.21 HIV-
positive people who inject drugs experience barriers in accessing ART and other
healthcare services due to discrimination in healthcare settings; they also face
abuse, detention and denial of care.?? Other members of key populations face similar

vulnerabilities and barriers (see Chapter Three).

In light of those factors, effective responses to the HIV epidemic in sub-Saharan
Africa should consider the nature of the respective epidemics and their different
effects on countries, locations and populations. They then must develop tailored
responses to respond to the particular challenges facing specific populations and
locations.?® In particular, vulnerabilities and barriers — including in law, policy, and
practices — experienced by key populations in each context must be identified and

addressed.
1.3 The law as a ‘sword or shield’ in relation to HIV?*

From its inception, the HIV epidemic has generated fear, prejudice and stigma, and
this has led to discrimination and other human rights violations against people living
with, affected by, or perceived to be vulnerable to HIV.?®> Without seeking to excuse
those acts, several reasons may explain the high level of stigma and discrimination

associated with HIV.

First, because the early cases of what would later become known as AIDS were

discovered among young gay men, the epidemic was initially associated with

R Jurgens, J Csete, J Amon, S Baral & C Beyrer ‘People who use drugs, HIV, and human rights’
53010) 376(9739) Lancet 475-485.

Ibid.
5 See UNAIDS (note 7 above).
* This expression is borrowed from E Cameron, Using the law in the AIDS epidemic: sword or shield?
Birkbeck College, 28 June 2007.
% HIV is not the first or only health condition to generate fear, stigma and discrimination. Diseases
such as leprosy, the bubonic plague, syphilis and, more recently, severe acute respiratory syndrome
(SARS) or Ebola have often provided a context for social labelling, differentiation, and the expression
of prejudice and blame. The emergence and spread of epidemics throughout history have generated
blame and often violence towards ‘others’ who are identified on the grounds of their origin, race,
social position and other perceptions of their difference. See, among others, C Quetel History of
syphilis (1990); S Watts Epidemics and history: Disease, power and imperialism (1997); H Marais
‘Buckling: The impact of AIDS in South Africa’ (2005) AIDS Review; B Person et al ‘Fear and stigma:
The epidemic within the SARS outbreak’ Emerging Infectious Diseases, 2004, 10(4), pp 358-363; M
Davtyan, B Brown & MO Folayan ‘Addressing Ebola-related stigma: Lessons learned from HIV/AIDS’
(2014) 7 Global Health Action 26058.
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homosexuality.26 Later, sex workers and people who inject drugs also were
associated with the epidemic. Before AIDS, these populations were already facing
high levels of prejudice and marginalisation in many countries and communities, and
this was only exacerbated in the context of the epidemic.?” Although heterosexual
populations constitute the great majority of people living with HIV today in sub-
Saharan Africa, early (mis)representations of AIDS as a condition that affects gay

men and other ‘social deviants’ continues to endure.

Second, the fact that sexual contact is the primary route of HIV transmission in Africa
has played into cultural, social and religious taboos relating to sexuality. This has

often led to people living with HIV being labelled as promiscuous.?®

Third, fear and blame of HIV and people living with HIV is related to social constructs
of death. Widely publicised images in the early years of the epidemic of the
emaciated bodies of people at advanced stages of AIDS helped to shock the public
and instil a fear of AIDS as a deadly condition that required decisive measures to

29

protect the public.”” While the increased availability and accessibility of HIV

treatments has contributed to addressing some of that fear, perceptions of AIDS as a

% Itis widely considered that the first scientific account of AIDS occurred on 5 June 1981 when the
United States Centers for Disease Control (CDC) published in its bulletin, Mortality and Morbidity
Weekly Report, an article on ‘Pneumocystis pneumonia — Los Angeles’. See CDC, Mortality and
Morbidity Weekly Report, 5 June 1981, 30(21) 1-3, available at
http://www.cdc.gov/immwr/preview/mmwrhtml/june_5.htm, (accessed 27 August 2016). The article
revealed that between October 1980 and May 1981, five young men (aged 29 to 36 years), all
sexually active gay men, were treated for pneumonia in three hospitals in Los Angeles, California. A
month after the release of CDC’s report, The New York Times published an article describing cases of
Kaposi's Sarcoma in 41 gay men. See LK Altman ‘Rare cancer seen in 41 homosexuals’ The New
York Times 3 July 1981 available at http://www.nytimes.com/1981/07/03/us/rare-cancer-seen-in-41-
homosexuals.html, accessed on 27 August 2016. These early reports created the enduring link
between AIDS and homosexuality. This association led to homophobic stereotyping and blaming as
the sexual practices, lifestyle and behaviour of gay men became the centre of fantasies and myths.
For a general description of early responses to the AIDS epidemic in the United States, see R Shilts
And the band played on: Politics, people and the AIDS epidemic (1987); M Cochrane When AIDS
began: San Francisco and the making of an epidemic (2004).

7p Aggleton, P Davies & G Hart AIDS: Rights, risk, and reason (1992); D Altman AIDS in the mind of
America (1986); J Engel The epidemic: A global history of AIDS (2006).

8 P Eba Stigma(ta): Re-exploring HIV-related stigma (2007).

* Fora thorough discussion of the causes and mechanisms of HIV-related stigma, see, among
others, A Malcolm, P Aggleton, M Bronfman, J Galvao, P Mane, J Verral ‘HIV-related stigmatization
and discrimination: Its form and context’ (1998) 8(4) Critical Public Health 347-370; R Parker & P
Aggleton ‘HIV and AIDS-related stigma and discrimination: A conceptual framework and implications
for action’ (2003) 57 Social Science and Medicine 13-24; BC Link & J C Phelan ‘Conceptualising
stigma’ (2001) 27 Annual Review of Sociology 363-385; GM Herek ‘Thinking about AIDS and stigma:
A psychologist’s perspective’ (2002) 30(4) Journal of Law, Medicine & Ethics 594-607.



deadly condition remain pervasive.*

Early fears of AIDS and prejudice towards people living with or vulnerable to HIV
were translated into coercive responses by governments and authorities in many
parts of the world.>" These measures often were motivated by a traditional
understanding of public health responses that sought to identify and control those
perceived to be affected by or at risk of disease using both direct and indirect
coercive measures.*? In relation to HIV, direct measures were aimed at targeting
known or presumed HIV-positive individuals through quarantine, isolation, travel
restrictions or criminal prosecution. In 1991, for example, some 12 countries allowed
placing people living with HIV under surveillance, and 17 more allowed for
compulsory hospitalisation or isolation of people living with HIV.*® Until 2008, some
59 countries, territories and areas had adopted measures restricting the entry, stay
or residence of people living with HIV on the basis of their HIV status.®* Indirect
measures were aimed at enforcing measures (which were often pre-existing) that
prohibited behaviours believed to lead to HIV transmission, including injecting drug

use, sex work, or sodomy.>*

As understanding of HIV and its modes of transmission grew, however, people living
with HIV and their advocates started challenging coercive measures as violations of
human rights. Leading global institutions also joined in calling for a transformation of
the role of the law in relation to the AIDS epidemic. In 1988, Resolution WHA 41.24
of the 41%' World Health Assembly called on states to protect people living with HIV

% Epa (n 28 above).

31 See, among others, K Tomasevski, S Gruskin, Z Lazzarini, A Hendriks ‘AIDS and human rights’ in J
Mann, DJM Tarantola & TW Netter AIDS in the world: A global report (1992) 537-574; LO Gostin The
AIDS Pandemic: Complacency, injustice, and unfulfilled expectations (2004); R Bayer & A Fairchild-
Carrino ‘AIDS and the limits of control: public health orders, quarantine, and recalcitrant behavior’
(1993) 83(10) American Journal of Public Health October 1471-1476; ML Closen & ME Wojcik
‘International health law, international travel restrictions, and the human rights of persons with AIDS
and HIV’ (1990) 1(2) Touro Journal of Transnational Law 285-305.

%2 E Cameron & E Swanson ‘Public health and human rights — The AIDS crisis in South Africa’ South
African (1992) 8 Journal of Human Rights 201-202.

% Tomasevski, Gruskin, Lazzarini & Hendriks (note 31 above; 548).

¥ UNAIDS Report of the International Task Team on HIV-related Travel Restrictions: findings and
recommendations (2008) 4 available at
http://www.unaids.org/sites/default/files/media_asset/jc1715 report_inter_task team_hiv_en_0.pdf,
accessed on 27 August 2016.

% Cameron & Swanson (note 32 above).
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against discrimination and other coercive measures.> In 1989, the United Nations
(UN) Centre for Human Rights (the predecessor to the current Office of the High
Commissioner for Human Rights or OHCHR) convened the First International
Consultation on HIV/AIDS and Human Rights. The consultation stressed the
importance of protecting human rights, both as an obligation of all states and as a
public health necessity.37 These calls for changes in the paradigm of the application
of the law in relation to HIV — a change from coercion to protection — were summed
up in an impassioned plea made to the UN General Assembly by Jonathan Mann,%®
the first director of the World Health Organisation’s (WHO) Global Programme on
AIDS:

Fear and ignorance about AIDS continue to lead to tragedies: for individuals, families
and entire societies. Unfortunately, as anxiety and fear cause some to blame others,
AIDS has unveiled the dimly disguised prejudices about race, religion, social class,
sex and nationality [...] [T]hreatening infected persons with exclusion — or worse — will
drive the problem 'underground', wreaking havoc with educational efforts and testing
strategies. Therefore, how societies treat AIDS virus-infected people will not only test
fundamental values, but will likely make the difference between success and failure of
AIDS control strategies at the national level. To the extent that we exclude AIDS-
infected persons from society, we endanger society, while to the extent that we
maintain AIDS-infected persons within society, we protect society. This is the

message of realism and of tolerance.*

At the core of Mann’s perspective lie the following questions: what should be the
response of society, and the law in particular, to the HIV epidemic? Should the law
be, as is often the case in relation to public health, a sword that is used as a

structural tool to constrain, ostracise or punish people living with HIV and those

% World Health Assembly AIDS: Avoidance of discrimination in relation to HIV-infected people and
people with AIDS, WHA 41.24, 13 May 1988 available at
http://apps.who.int/iris/bitstream/10665/164520/1/WHA41_R24 eng.pdf, accessed on 28 August
2016.

¥ Centre for Human Rights & World Health Organisation Global Programme on AIDS Report of an
International Consultation on AIDS and Human Rights, Geneva, 26-28 July 1989 (1989).

% Jonathan Mann is considered by many as the first global public health leader to have articulated the
importance of human rights in the context of HIV. For a presentation of Jonathan Mann’s approach to
HIV and human rights, see, among others, LO Gostin ‘A Tribute to Jonathan Mann: Health and
human rights in the AIDS pandemic’ (1998) 26 The Journal of Law, Medicine & Ethics 256-258.

% J Mann ‘Statement at an Informal Briefing on AIDS to the 42nd Session of the United Nations
General Assembly’ (1988) 151(1) Journal of the Royal Statistical Society. Series A (Statistics in
Society) 134.
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vulnerable to it? Should it be used to restrict the human rights of the minority (those
living with HIV) for the protection of the maijority, as it is generally the case in public
health approaches? Or should the law be a shield that protects people living with or
vulnerable to HIV against stigma, discrimination and other human rights violations,

and that supports their access to HIV services?

The conception of the law as a shield and enabling framework for the HIV response
was ultimately endorsed by the WHO Global Programme on AIDS and its successor,
UNAIDS. This recognition of the enabling role of the law came from the realisation
that traditional public health approaches that were centred on individual behaviour
were not suited to respond to a socially complex epidemic like HIV. The enabling role
of the law also was considered necessary to respond to the social factors that made
people vulnerable to the epidemic. Furthermore, great doubts had been raised about
the effectiveness of coercive measures (such as quarantine and isolation) in

responses to the HIV epidemic.*

Michael Kirby — who was then a Justice of the High Court of Australia — referred to
this paradigm shift from a reliance on coercion to the endorsement of protection as

the first paradox of HIV:

The first and central paradox of HIV/AIDS, in the first decade after it manifested itself,
was the one that became best known and best understood. According to this AIDS
paradox, the most effective means of preventing the spread of the virus, at that stage,
was protection of the human rights of the people most at risk of acquiring the virus.
This was a paradox because it was contrary to intuitive responses to the spread of a
dangerous virus in society. Instinctively, in such a case, citizen and public health
experts thought in terms of the public health paradigm. Citizens, moreover, thought of
punishment. Their minds were in tune with the moralising and stigmatising response
that those who had and spread the virus were unclean, immoral and dangerous to the

community — people who needed to be controlled, checked and sanctioned.*'

The recognition of the protective role of the law in the context of HIV did not come

* Kirby refers to these coercive legal measures as Highly Inefficient Laws or ‘HIL’ in reference and
parallel to ‘HIV’. M Kirby ‘The new AIDS virus — ineffective and unjust laws’ (1988) 1(3) Journal of
Acquired Immune Deficiency Syndromes 304-312.

M Kirby ‘The never-ending paradoxes of HIV/AIDS and human rights’ (2004) 2 African Human
Rights Law Journal 167.
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without tensions and oppositions, as opposing voices argued that this ‘first HIV
paradox’ was contrary to effective public health approaches, thus making AIDS
‘exceptional’.*? These charges of exceptionalism did not hold sway as people living
with HIV and human rights activists started to use international and national human
rights norms and courts to address the legal issues raised by HIV in an effective

way.*?

1.4 Human rights norms and their application to HIV

Individuals are entitled to human rights by virtue of being human.** At the global
level, human rights norms are enshrined in the Universal Declaration on Human
Rights and in a number of human rights treaties, including the International Covenant
on Civil and Political Rights (ICCPR),* the International Covenant on Economic
Social and Cultural Rights (ICESCR),* the Convention on the Elimination of All
Forms of Discrimination Against Women (CEDAW), the Convention on the Rights of
the Child (CRC),*” and other subsequent human rights treaties (such as the
Convention on the Rights of Persons with Disabilities).*® While none of these treaties

explicitly address HIV, their provisions relating to non-discrimination, liberty, security,

2R Bayer ‘Public health policy and the AIDS epidemic. An end to HIV exceptionalism?’ (1991)
324(21) New England Journal of Medicines 1500-1504.
*3 ‘HIV exceptionalism’ or ‘AIDS exceptionalism’ was described by Bayer as efforts ‘to sustain a set of
policies treating HIV as fundamentally different from all other public health threats’. According to
Bayer, the exceptionalist perspective was impressed during the ‘first decade of the AIDS epidemic
[by] an alliance of gay leaders, civil libertarians, physicians and public health officials’. He predicted
that in the wake of the second decade of AIDS, ‘HIV exceptionalism will be viewed as a relic of the
epidemic’s first years’. Bayer (note 42 above). For a discussion on HIV exceptionalism, see S Burris
‘Public Health, ‘AIDS exceptionalism’ and the law’ (1994) 27 The John Marshall Law Review 251-272.
* See, among others, F Viljoen International human rights law in Africa (2012); J Donnelly Universal
human rights in theory and practice (2013); A Clapham Human rights: A very short introduction
(2007); MJ Perry The idea of human rights: Four inquiries (1998); C Tomuschat Human rights:
Between idealism and realism (2003).
* International Covenant on Civil and Political Rights (ICCPR), adopted on 16 December 1966, G.A.
Res. 2200A (XXI), 21 U.N. GAOR Supp. (No. 16) at 52, U.N. Doc. A/6316 (1966), 999 U.N.T.S. 171.
See article 2.
*® International Covenant on Economic, Social and Cultural Rights (ICESCR), adopted on 16
December 1966, G.A. Res. 2200A (XXI), 21 U.N. GAOR Supp. (No. 16) at 49, U.N. Doc. A/6316
SJ 966), 993 U.N.T.S. 3. See article 2.

Convention on the Rights of the Child, adopted on 20 November 1989, G.A. res. 44/25, annex, 44
U.N. GAOR Supp. (No. 49) at 167, U.N. Doc. A/44/49 (1989). See article 2(1).
8 Convention on the Rights of Persons with Disabilities, adopted on 13 December 2006, G.A. Res.
61/106, Annex I, U.N. GAOR, 61st Sess., Supp. No. 49, at 65, U.N. Doc. A/61/49 (2006).
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equality, health, education, and free and fair trial are pertinent to HIV.4° Monitoring
bodies established under these treaties have on several occasions affirmed relevant

norms applicable to HIV in general comments and concluding observations.>

In Africa, regional human rights treaties also are relevant to HIV. A number of key
provisions in the African Charter on Human and Peoples’ Rights (African Charter),51
the African Charter on the Rights and Welfare of the Child (ACRWC),*? or the
Protocol to the African Charter on Human and Peoples’ Rights on the Rights of
Women in Africa (the Maputo Protocol) are relevant to HIV, including those relating
to the following:

e non-discrimination,

e liberty and security,

e education,

e health,

e torture, and

e inhuman and degrading treatment.>

The Maputo Protocol even has specific provisions addressing HIV under its article 14

on health and reproductive rights.>*

In addition to treaty norms, a multitude of global and national non-binding legal
instruments that affirm the centrality of human rights in HIV responses also have
been adopted. Chief among these are the International guidelines on HIV/AIDS and
human rights (International guidelines), developed by the Second International
Consultation on HIV/AIDS and Human Rights, which was convened by UNAIDS and

9 PM Eba ‘HIV-specific legislation in sub-Saharan Africa: A comprehensive human rights analysis’
§2015) 15 African Human Rights Law Journal 227-228.

0 See, for example, Committee on ESCR ‘General Comment no 20: Non-discrimination in economic,
social and cultural rights (art. 2, para. 2, of the International Covenant on Economic, Social and
Cultural Rights)’ 2 July 2009 E/C.12/GC/20; and Committee on the Rights of the Child ‘General
Comment No. 3 (2003): HIV/AIDS and the rights of the child’ CRC/GC/2003/1.

* African Charter on Human and Peoples' Rights, adopted on 27 June 1981, OAU Doc.
CAB/LEG/67/3 rev. 5.

%2 African Charter on the Rights and Welfare of the Child, adopted on 11 July 1990, OAU
Doc.CAB/LEG/24.9/49.

% See AIDS and Human Rights Research Unit Compendium of key documents relating to human
rights and HIV in Eastern and Southern Africa (2007)

% Protocol to the African Charter on Human and Peoples' Rights on the Rights of Women in Africa,
adopted on 13 September 2000, CAB/LEG/66.6.



14

OHCHR in September 1996.%° The International guidelines were drafted by a group
of 35 experts from across the world, including government officials, people living with
HIV, academics, human rights activists, and representatives of NGOs and UN
bodies.”® They provide a set of 12 action-oriented guidelines aimed at helping all
countries develop appropriate laws, regulations, policies and programmes to comply
with international human rights obligations applicable to HIV.>” The International
guidelines were endorsed in 1997 by the UN Commission on Human Rights (the
predecessor of the Human Rights Council) as part of a report of the UN Secretary-

General.”®

In addition to the International guidelines, a number of resolutions provide specific
standards for the protection of human rights in relation to HIV including:
e the resolutions adopted by the UN General Assembly Special Session on HIV
in 2001;>
 the resolutions of the High-Level Meetings on HIV in 2006,%° 2011°%" and
2016;% and
e the resolutions on HIV of the Commission on Human Rights and later the

Human Rights Council.%®

%5 UNAIDS & OHCHR International guidelines on HIV/AIDS and human rights, 2006 consolidated
ver5|0n (2006). 10.

|b|d

FoIIowing the elaboration of the International guidelines in 1996, Guideline 6 on HIV-related
prevention and treatment goods, services and information was revised during the Third International
Consultation on HIV/AIDS and Human Rights convened by OHCHR and UNAIDS on 25-26 July 2002
|n Geneva. See UNAIDS & OHCHR (note 55 above; 11-12).

*® The International guidelines were presented to the Commission on Human Rights as part of the
report of the United Nations Secretary General in January 1997. At its 53" session, the Commission
on Human Rights ‘[w]elcome[ed] the report of the Secretary-General on the Second International
Consultation on HIV/AIDS and Human Rights ... including the Guidelines recommended by the expert
participants’ and invited ‘all states to consider them’. Commission on Human Rights ‘The protection of
human rights in the context of human immunodeficiency virus (HIV) and acquired immunodeficiency
syndrome (AIDS)’ E/CN.4/RES/1997/33 11 Avril 1997 available at
http /lap.ohchr.org/documents/alldocs.aspx?doc_id=4480, accessed on 26 August 2016.

° UN General Assembly Special Session on HIV/AIDS Declaration of Commitment on HIV/AIDS
SA/RES/S 26/2) June 2001.

UN General Assembly Political Declaration on HIV/AIDS (A/RES/60/262) 15 June 2006.

" UN General Assembly Political Declaration on HIV and AIDS: Intensifying our efforts to eliminate
HIV and AIDS (UN Doc A/RES/65/277) 10 June 2011.

2 UN General Assembly Political Declaration on HIV and AIDS: On the Fast-Track to accelerate the
fight against HIV and to end the AIDS epidemic by 2030 (A/70/L.52) 8 June 2016.
® For an overview of the resolutions on HIV of the Commission on Human Rights and the Human
Rights Council, see http://www.ohchr.org/EN/Issues/HIV/Pages/Documents.aspx, accessed 26
August 2016.
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In Africa, several non-binding instruments in relation to HIV have been adopted by
the African Union, the African Commission on Human and Peoples’ Rights (African
Commission), the Inter-governmental Authority on Development (IGAD), the East
African Community (EAC), and the Southern African Development Community
(SADC).%

Global and regional human rights norms relating to HIV have been used at the
national level through three different streams. First, human rights have been invoked
to ensure that people living with HIV are protected against discrimination, violence
and coercion (including in accessing HIV services). This has taken the form of
advocacy campaigns and court cases to respond to discrimination in areas such as
employment, housing and inheritance.®® Second, human rights norms have been
used to claim HIV-related health services and entitlements, including access to
evidence-informed HIV-related prevention and treatment services. This was
illustrated by the Treatment Action Campaign’s successful litigation against the
South African government to secure access to ART for PMTCT.®® Third, human
rights norms and approaches have been used to demand specific actions to address
factors such as vulnerability to HIV and barriers to HIV service access, including for

specific groups (such as those identified as key populations). In 2015, for instance,

& AIDS and Human Rights Research Unit (note 53 above). In particular, the African Commission on
Human and Peoples’ Rights has recently adopted two general comments that are pertinent to HIV.
The first is General comment on Article 14 (1) (d) and (e) of the Protocol to the African Charter on
Human and Peoples’ Rights on the Rights of Women in Africa adopted in 2012. This General
comment highlights the measures that states should take to respect, protect, promote and fulfil
women'’s rights to sexual and reproductive health. This General comment addresses women'’s rights
in relation to HIV. The second general comment adopted in 2014 relates to Article 14.1 (a), (b), (c)
and (f) and Article 14. 2 (a) and (c) of the Protocol to the African Charter on Human and Peoples’
Rights on the Rights of Women in Africa. This General comment also specifically addresses the
human rights of women living with HIV. See African Commission on Human and Peoples’ Rights,
General comment on Article 14 (1) (d) and (e) of the Protocol to the African Charter on Human and
Peoples’ Rights on the Rights of Women in Africa, adopted at the 52" Ordinary Session,
Yamoussoukro, Cote d’lvoire, 9-22 October 2012 available at
http://www.achpr.org/instruments/general-comments-rights-women/ (accessed on 25 February 2017);
See African Commission on Human and Peoples’ Rights, General comment No. 2 on Article 14.1 (a),
(b), (c) and (f) and Article 14. 2 (a) and (c) of the Protocol to the African Charter on Human and
Peoples’ Rights on the Rights of Women in Africa, adopted at the 55" Ordinary Session of the African
Commission on Human and Peoples’ Rights in 2014 available at
http://www.achpr.org/instruments/general-comment-two-rights-women/ (accessed on 25 February
2017); C Ngwena, E Brookman-Amissah & P Skuster ‘Human rights advances in women's
ggproductive health in Africa’ (2015) 129 International Journal of Gynaecology & Obstetrics 184-187.
Ibid.
% Minister of Health and Others v Treatment Action Campaign and Others (No 2) (CCT8/02) [2002]
ZACC 15.
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Botswana’s Court of Appeal held that denying HIV treatment to foreign prisoners
living with HIV was unlawful, and it ordered the government to provide HIV-positive
foreign prisoners with ‘free testing and assessment and treatment with ARVs and

HAART where appropriate’ on the same basis as it did with citizen prisoners.®’

Over the years, progress has been made in these three streams, and the
commitment to non-discrimination based on HIV status — at least on a symbolic and
rhetorical level — is now part of the discourse and policy on HIV in most countries in
sub-Saharan Africa. For instance, a large number of HIV policies and strategic plans
currently in place in sub-Saharan African countries refer to the importance of human
rights in the context of HIV.%®

HIV-related discrimination and other HIV-related human rights violations, however,
remain pervasive across sub-Saharan Africa. People living with HIV continue to
experience high levels of discrimination in their access to healthcare, employment,
housing and insurance (among other services).*® In Tanzania, for instance, 29.6% of
people living with HIV were forced to change their place of residence or were unable
to rent accommodation due to their HIV status.”® In Ghana, 16.2% of people living
with HIV reported having lost their jobs in the previous 12 months because of their
HIV status.” In Congo, 15.3% of people living with HIV reported having been denied
employment, and 6.3% of people living with HIV reported discrimination due to their

HIV status when receiving healthcare services.”? Involuntary sterilisation of women

" The Attorney General and Others v Dickson Tapela and Others, Court of Appeal of Botswana,
Case No CACGB-096-14, available at http://www.southernafricalitigationcentre.org/1/wp-
content/uploads/2015/04/Court-of-Appeal-Judgment_Tapela 26-08-20151.pdf, accessed on 27
August 2016.

® UNAIDS & International HIV/AIDS Alliance Making it work: Lessons learnt from three regional
workshops to integrate human rights into national HIV strategic plans (2012); S Gruskin & D Tarantola
‘Universal Access to HIV prevention, treatment and care: assessing the inclusion of human rights in
international and national strategic plans’ (2008) 22 (suppl 2) AIDS S123-S132.

% UNAIDS (note 14 above).

"% National Council of People Living With HIV/AIDS Tanzania (NACOPHA) The people living with HIV
Stigma Index report Tanzania (2013) 18 available at
http://www.stigmaindex.org/sites/default/files/reports/Tanzania%20STIGMA%20INDEX%20REPORT
%20-%20Final%20Report%20pdf.pdf, accessed on 27 August 2016.

" National Network of Persons Living with HIV in Ghana Persons living with HIV Stigma Index Study
Ghana (2014) xii available at
http://www.stigmaindex.org/sites/default/files/reports/GHANA%20Stigma%20Index%20report%20201
4.pdf, accessed 27 August 2016.

2 Réseau National des Associations des Positifs du Congo Index de stigmatisation et de
discrimination envers les personnes vivant avec le VIH au Congo : rapport d’enquéte (2015) 27
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living with HIV has been reported in various sub-Saharan African countries, including
Kenya, Namibia and South Africa.”® Other human rights violations that often are
reported in the context of HIV include infringement of confidentiality, violation of
informed consent, and violence and ill-treatment of people living with HIV or those

vulnerable to (or affected by) HIV.™
1.5 Human rights and the HIV paradox: Current challenges

In addition to the existing HIV-related human rights challenges, two important trends
are leading to increased questioning of rights-based approaches to the epidemic.
First, human rights norms and approaches are being challenged in the context of
efforts to scale up HIV services. Second, the application of human rights to specific
populations at higher risk of HIV infection is being challenged in a general
environment that is characterised by broader opposition to perceived attempts to

‘impose concepts or notions pertaining to ... private individual conduct’.”

1.5.1 HIV responses in a time of scale-up: The end of the HIV paradox?

The effectiveness of HAART in treating AIDS was demonstrated in the mid-1990s.
HAART was then quickly adopted in developed countries and made available to
people living with HIV in those countries. The cost of these medicines, however, was

prohibitive, and fewer than 100 000 out of the millions of people living with HIV in

available at http://www.stigmaindex.org/sites/default/files/reports/Rapport%20final-
%20Index%20de%20Stigma%20au%20Congo.pdf, accessed on 26 August 2016.

BSBi&T Klusty ‘Forced sterilizations of HIV-positive women: A global ethics and policy failure’
(2015) 17(10) American Medical Association Journal of Ethics 952-957; African Media and Gender
Initiative Robbed of choice: Forced and coerced sterilization experiences of women living with HIV in
Kenya (2012) available at http://kelinkenya.org/wp-content/uploads/2010/10/Report-on-Robbed-Of-
Choice-Forced-and-Coerced-Sterilization-Experiences-of-Women-Living-with-HIV-in-Kenya.pdf,
accessed on 26 August 2016.

™ See, among others, AIDS and Rights Alliance for Southern Africa HIV, TB and human rights in
Eastern and Southern Africa: Report 2016 (2016) available at
http://www.arasa.info/files/4514/6902/5171/ARASA_AnnualReport2016_- for_web.pdf, accessed on
26 August 2016.

75 See African Union, Decision on the promotion of cooperation, dialogue and respect for diversity in
the field of human rights, Doc. Assembly/AU/17(XV) Add.9, Kampala Summit, 2010, available at
http://www.au.int/en/sites/default/files/decisions/9630-

assembly en 25 27 july 2010 bcp_assembly of the african_union_fifteenth_ordinary_session.pdf,
accessed on 27 August 2016.
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sub-Saharan Africa were receiving ART in 2000.7

This situation evolved with intense civil society advocacy and global pressure that
led to reduced costs for ARVs; that same pressure also generated increased funding
for the global response to AIDS with the establishment of the Global Fund to Fight
AIDS, TB and Malaria (The Global Fund).77 In this context, WHO and UNAIDS
launched ‘3 by 5’, an initiative to put 3 million people living with HIV in low- and
middle-income countries on ART by 2005.” Increasing the number of people on
ART required new efforts to identify people living with HIV through testing in order to

provide them with treatment. As noted by the WHO Director General,

lack of access to antiretroviral treatment is a global health emergency ... To deliver
antiretroviral treatment to the millions who need it, we must change the way we think

and change the way we act.”

Some took this opportunity to call for more aggressive approaches to HIV testing,
arguing that the prevailing testing model — which was essentially based on voluntary
testing and counselling, where individuals came forward voluntarily to seek an HIV
test — was not suited for the urgency of the HIV epidemic in sub-Saharan Africa. At
the centre of these calls was a view that ‘AIDS exceptionalism’ — which was
perceived to ‘unduly’ elevate individual rights in the context of a public health
emergency such as HIV — was no longer warranted.®’ These views supported a
return to traditional biomedical and public health approaches, thus turning away from

the path set by Mann and others who advocated rights-based responses to HIV.

According to Bayer — who predicted the demise of ‘AIDS exceptionalism’ a decade
earlier — the return to biomedical responses to HIV was inevitable.?' He stressed that

® UNAIDS (n 6 above).

" UNAIDS (n 6 above).

" WHO and UNAIDS Treating 3 million by 2005: Making it happen. The WHO and UNAIDS global
initiative to provide antiretroviral therapy to 3 million people with HIV/AIDS in developing countries by
the end of 2005 (2003) available at
http://www.who.int/3by5/publications/documents/en/3by5StrategyMakingltHappen.pdf?ua=1,
accessed on 27 August 2016.

7 Cited in WHO & UNAIDS (note 78 above; 1).

8 For a critique of these calls, see F Viljoen & S Precious ‘Human rights under threat in attempts to
address HIV and AIDS’ in F Viljoen & S Precious (eds) Human rights under threat: four perspectives
on HIV, AIDS, and the law in Southern Africa (2007) 1-13.

8 Bayer (note 42 above).
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as scientific advances emerged and the effectiveness of treatment was established,
public health officials regained confidence in asserting ‘their professional dominance

. and the relevance of their own professional traditions to the control of AIDS’ 22
This confidence manifested in increased calls to change HIV testing guidelines in
order to introduce routine or other forms of ‘simplified’ testing that did not require
‘cumbersome’ consent and counselling procedures.83 In sub-Saharan Africa, these
calls for change further added that human rights considerations of confidentiality and
consent were ill-suited for the magnitude and reality of the HIV epidemic in the
region.®* The most influential charge in favour of ‘simplified’ forms of HIV testing in
sub-Saharan Africa came from Kevin de Cock, who later became the head of the
WHO'’s HIV Department. In a joint publication, he called for routine HIV testing in
order to allow medical practitioners to test any person they believed might be at risk

of HIV. In support of this approach, de Cock and his co-authors noted that

Human rights based approaches to HIV/AIDS prevention might have reduced the role
of public health and social justice, which offer a more applied and practical framework

for HIV/AIDS prevention and care in Africa’s devastating epidemic.®

The debates on the return to traditional public health approaches in the context of
HIV testing were translated in the 2007 WHO/UNAIDS Guidance on provider-
initiated HIV testing and counselling in health facilities.®® While endorsing new forms
of HIV testing, including the routine offer of HIV testing, these guidelines seek to

strike a balance with human rights by emphasising that

at the same time as provider-initiated HIV testing and counselling is implemented,
equal efforts must be made to ensure that a supportive social, policy and legal

framework is in place to maximise positive outcomes and minimise potential harms to

82 Bayer (note 42 above; 1502).

8B R Bayer & AL Fairchild ‘Changing the Paradigm for HIV Testing — The end of exceptionalism’
82006) 355(7) New England Journal of Medicine 647-649.

* For a critique and discussion of these arguments, see M Crewe & F Viljoen Testing times, routine
HIV testing: A challenge to human rights (Unpublished discussion paper prepared for the International
HIV Testing Email Discussion Group, 2005); M Heywood ‘The routine offer of HIV counseling and
testing: A human right’ (2005) 8(2) Health and Human Rights Journal 13-19.

% K de Cock, D Mbori-Ngacha & E Marum ‘Shadow on the continent: public health and HIV/AIDS in
Africa in the 21st century’ (2002) 360 Lancet 67-72.

% WHO & UNAIDS Guidance on provider-initiated HIV testing and counselling in health facilities
(2007) available at http://www.who.int/hiv/pub/guidelines/9789241595568 en.pdf, accessed on 27
August 2016.
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patients.®’
They further note that

implementation of provider-initiated HIV testing and counselling must include
measures to prevent compulsory testing and unauthorised disclosure of HIV status,
and potential negative outcomes of knowing one’s HIV status. Potential negative
outcomes include discriminatory attitudes of health care providers; financial burden
associated with testing and/or unauthorised disclosure of an individual’'s HIV status

resulting in discrimination or violence.®

In the end, the Guidance on provider-initiated HIV testing and counselling in health
facilities was taken forward and implemented in the great majority of African
countries.®® As of 2010, some 42 African countries had adopted provider-initiated
HIV testing and counselling.”® As was expected, however, little attention has been
devoted to creating enabling conditions for this form of routine HIV testing. As shown
in a study of the routine offer of HIV testing in Botswana, important concerns relating
to informed consent and confidentiality have emerged following the implementation

of this approach to HIV testing.*'

More recently, the demonstrated prevention benefits of ART have also translated
into renewed calls for even more aggressive public health approaches involving
earlier detection of HIV infection and the immediate treatment of people living with
HIV.%? These calls were endorsed in UNAIDS’ 90-90-90 targets, which urge countries
to ensure that 90% of those living with HIV know their HIV status, 90% of those who

know their HIV status are on ART, and 90% of those on ART reach viral

8 WHO & UNAIDS (note 86 above; 32).
8 WHO & UNAIDS (note 86 above; 30).
% R Baggaley, B Hensen, O Ajose, KL Grabbe, VVJ Wong, A Schilsky, Y-R Lo, F Lule, R Granich & J
Hargreaves ‘From caution to urgency: the evolution of HIV testing and counselling in Africa’ (2012) 90
EI?Oulletin of the World Health Organization 652-658.

Ibid.
9" RA Kumar ‘Ethical and human rights dimensions in prenatal HIV/AIDS testing: Botswana in global
gerspective’ (2012) 5(1) South African Journal of Bioethics and Law 20-26.
2RM Granich, CF Gilks, C Dye, KM De Cock, BG Williams ‘Universal voluntary HIV testing with
immediate antiretroviral therapy as a strategy for elimination of HIV transmission: a mathematical
model’ (2009) 373 The Lancet 48-57.
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suppression, all by 2020.% While these targets are laudable for realising the right to
health, they also raise key legal and human rights issues and challenges that require
attention.® In particular, there is a fear that in ‘desperate’ efforts to reach targets,

some countries will resort to coercive approaches or undermine human rights.*°

In general, charges against human rights and rights-based approaches in relation to
HIV are based on the view that current challenges in addressing the epidemic —
including low HIV testing, limited access to treatment and unabated rates of new HIV
infections — are due to the protection of human rights. These assumptions are in fact
misguided and deceptive for at least three reasons. First, human rights approaches
were central to the early successes in responding to the HIV epidemic, particularly in
developed countries, where community-led responses enabled the rapid uptake of
condoms and safer sex practices among gay men and other men who have sex with
men, which resulted in a sharp decrease in new HIV infections. % Similarly, human
rights norms, arguments and tools have played a significant role in advancing HIV
responses, including through challenging government inaction, securing reductions
in the price of ARVs, and demanding protection and access to HIV and health

services for the populations most affected by the epidemic.®’

Second, in most countries, human rights approaches have not been implemented in
the response to HIV beyond rhetorical endorsements and patchwork pilot projects.
Data from UNAIDS show that less than 1% of the $19 billion invested in HIV in 2014

% UNAIDS 90-90-90: An ambitious treatment target to help end the AIDS epidemic (2014) available at
http://www.unaids.org/sites/default/files/media_asset/90-90-90 en_0.pdf, accessed on 27 August
2016.

% D Barr, JJ Amon & M Clayton ‘Articulating a rights-based approach to HIV treatment and prevention
interventions’ (2011) 9 Current HIV Research 396-404; S Gruskin, L Ferguson & DO Bogecho
‘Beyond the numbers: using rights-based perspectives to enhance antiretroviral treatment scale-up’
52007) 21 (suppl 5) AIDS S13-S19.

® S Reenie & F Behets ‘Desperately seeking targets: the ethics of routine HIV testing in low-income
countries’ (2006) 84(1) Bulletin of the World Health Organization 52-57; Barr, Amon & Clayton (note
94 above).

% HB Worth ‘HIV does need a special response’ (2005) 330 British Medical Journal 492.

9 L London ‘What is a human-rights based approach to health and does it matter?’ (2008) 10(1)
Health and Human Rights 65-80; M Heywood ‘Debunking ‘Conglomo-talk’: A case study of the amicus
curiae as an instrument for advocacy, investigation and mobilisation’ (2001) 5(2) Law, Democracy &
Development 133-162.
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was related to human rights programmes.*®

Third, human rights provided under global and regional treaties — as well as those in
national constitutions — are binding on states, which must ensure that they respect,
protect, promote and fulfil them, including in the measures and programmes that
they put in place to respond to HIV and other health challenges.99 While states may
limit or diminish human rights in the case of public health emergencies or over-riding
public health goals, these limitations should comply with human rights, and they
must be in line with the conditions and circumstances provided under the Siracusa
principles on the limitation and derogation provisions in the International Covenant

on Civil and Political Rights."®
1.5.2 HIV, human rights and key populations: Contested ground

Evidence from across the world, including sub-Saharan Africa, shows high
vulnerability to HIV and poor access to HIV services among key populations,
particularly young women, men who have sex with men, prisoners, people who inject
drugs and sex workers (see Section 1.2, above). States have therefore been called
to give due consideration to the human rights of these populations and their access
to HIV services. These calls are made against the background of criminal and other
punitive laws in the great majority of African countries that target populations at
higher risk of HIV infection, thus increasing their vulnerability to the epidemic. Some
36 countries in sub-Saharan Africa have laws criminalising same-sex sexual
relations, " and all countries in the region have laws criminalising some aspects of

sex work.'” Possession of a small amount of drugs for personal use also is a

% UNAIDS Sustaining the human rights response to HIV: Funding landscape and community voices

(2015) available at

http://www.unaids.org/sites/default/files/media_asset/JC2769 humanrights_en.pdf, accessed on 27

August 2016.

% | ondon (note 97 above).

1% Ynited Nations, Economic and Social Council, Siracusa principles on the limitation and derogation

provisions in the International Covenant on Civil and Political Rights, U.N. Doc. E/CN.4/1985/4, Annex
1985).

Sm International Lesbian, Gay, Bisexual, Trans and Intersex Association State sponsored homophobia

2016. A world survey of sexual orientation laws: criminalisation, protection and recognition (2016) 36

available at http://ilga.org/downloads/02_ILGA_ State Sponsored_Homophobia_2016
ENG_WEB_150516.pdf, accessed on 27 August 2016.

™2 UNAIDS Making the law work for the HIV response: A snapshot of selected laws that support or

block universal access to HIV prevention, treatment, care and support (2010) available at
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criminal offence in almost all sub-Saharan African countries.'®

Across sub-Saharan Africa, there have been calls for human rights protection and
access to health services for gay men and men who have sex with men, sex workers
and people who inject drugs. Those calls, however, have been met with varied
responses — including indifference, silence, rejection, contestation, violence,
increased criminalisation and other forms of human rights violations — from both the
public and the different political, health, social, and religious leaders and

authorities.'®

Contestations are not new in the context of a deeply political and socially-loaded
epidemic such as HIV. The denialism that plagued the early years of the response to
AIDS in South Africa,’® as well as the decades-long opposition to condoms by
religious institutions, illustrate some of the political debates that have surrounded the
epidemic.'® Current contestations relating to key populations in the response to HIV,
however, involve a new element. They are taking place in a broader global context of
the struggle for the recognition and protection of the human rights of several key
populations, including lesbian, gay, bisexual and transgender (LGBT) people, people
who inject drugs and sex workers.'®” While calls to protect sex workers and people
who inject drugs as part of efforts to respond to HIV have intensified in the past few

years, the struggle for the protection of LGBT people is arguably the one that best

http://files.unaids.org/en/media/unaids/contentassets/documents/priorities/20100728_HR_Poster_en.
pdf, accessed on 27 August 2016.

'% Harm Reduction International The global state of harm reduction 2014 (2014) available at
https://www.hri.global/files/2015/02/16/GSHR2014.pdf, accessed on 27 August 2016.

104 See, among others, Heinrich Boll Stiftung ‘Struggle for equality: Sexual orientation, gender identity
and human rights in Africa’ (2010) 4(10) Perspectives: Political analysis and commentary from Africa
available at https://www.boell.de/sites/default/files/perspectives_africa_4-
2010_struggle_for_equality_Igbti_africa.pdf, accessed on 27 August 2016; R Thoreson & S Cook
(eds) Nowhere to turn: Blackmail and extortion of LGBT people in sub-Saharan Africa (2011); M
Epprecht ‘Sexual minorities, human rights and public health strategies in Africa’ (2012) 111(443)
African Affairs 223-243. In spite of these challenges, progress has also been made in the region in
relation to the human rights of LGBT people including through national courts that have asserted the
human rights of LGBT people. See Viljoen (note 44 above; 266-267).

'% See AA Van Niekerk ‘Moral and social complexities of AIDS in Africa’ in AA van Niekerk & LM
Kopelman (eds) Ethics and AIDS in Africa: the challenge to our thinking (2005) 58-59; Marais (note 25
above).

1% AA van Niekerk & LM Kopelman (eds) Ethics and AIDS in Africa: the challenge to our thinking
(2005); J Chan Politics in the Corridor of Dying: AIDS Activism and Global Health Governance (2015);
P Piot AIDS: Between science and politics (2015).

¢ Heyns ‘The struggle approach to human rights’ in A Soeteman (ed) Pluralism and law (2001)
171-190.
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encapsulates the current challenges and opportunities — globally and in sub-Saharan
Africa, in particular — that are associated with the protection of key populations.'®

For that reason, it will be used to illustrate and discuss the issues involved.

Over the past decade, the protection of the human rights of LGBT people, including
their rights to access health and HIV services, has received great attention at the
global, regional and national levels, including in sub-Saharan Africa. At the global
level, important developments have taken place in the UN General Assembly and
the UN Human Rights Council.”® These advances also have unveiled the tensions
relating to sexual orientation and gender identity, particularly within sub-Saharan
African countries. In June 2011, for instance, the Human Rights Council adopted its
first resolution on ‘human rights, sexual orientation and gender identity’;'" a
subsequent follow-up resolution on the issue was adopted in September 2014."""
These resolutions were opposed by the great majority of sub-Saharan African
countries that are members of the Human Rights Council.'™? Of the 13 African States
that were members of the Human Rights Council, only two (Mauritius and South

Africa) voted in favour of the 2011 resolution, and only one (South Africa) voted in

1% Global Commission on HIV and the Law HIV and the law: Risks, rights and health (2012); MR
Decker, A-L Crago, SKH Chu, SG Sherman, MS Seshu, K Buthelezi, M Dhaliwal & C Beyrer ‘Human
rights violations against sex workers: burden and effect on HIV’ (2015) 385 Lancet 186-199; Jurgens,
Csete, Amon, Baral & Beyrer (note 21 above).

1% 5 Kara ‘Norms, case law and practices relevant to sexual orientation, gender identity and intersex
status in the United Nations system’ in Centre for Human Rights Ending violence and other human
rights violations based on sexual orientation and gender identity: A joint dialogue of the African
Commission on Human and Peoples’ Rights, Inter-American Commission on Human Rights and
United Nations (2016) 64-78.

"% Human Rights Council Resolution 17/19 Human rights, sexual orientation and gender identity
Sﬁ/HRC/RES/17/19) 17 June 2011.

Human Rights Council Resolution 27/32 Human rights, sexual orientation and gender identity
S%/HRC/RES/27/32) 26 September 2014.

Both resolutions called for reports by the High Commissioner for Human Rights that were
considered by the Human Rights Council. Kara (note 109 above). In addition to the resolutions and
reports by the High Commissioner for Human Rights on sexual orientation and gender identity, the
Human Rights Council has also addressed the issues in the context of the Universal Periodic Review.
Issues relating to discrimination and other human rights violations based on sexual orientation and
gender identity have been raised in relation to many sub-Saharan African countries and specific
recommendations made to these countries during the Universal Periodic Review process. In general,
these recommendations were rejected by the countries concerned. However, as of October 2015,
some 36 recommendations on sexual orientation and gender identity issued as part of the Universal
Periodic Review have been accepted on areas such as investigating attacks and threats, protecting
LGBT and intersex human rights defenders, and responding to violence and discrimination based on
sexual orientation and gender identity. Kara (note 109 above; 77).
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favour of the 2014 resolution.'®

In 2016, the Human Rights Council adopted a resolution establishing an independent
expert on protection against violence and discrimination based on sexual orientation
and gender identity."" The adoption of this resolution illustrated the great global
divide in relation to sexual orientation and gender identity: of the 13 African members
of the Human Rights Council, none voted in favour of the resolution (nine states
voted against it and four abstained).'”™ Even South Africa, the only country in sub-
Saharan Africa that explicitly recognises sexual orientation and gender identity in its
Constitution as grounds for non-discrimination, abstained from the vote, allegedly in

reaction to the methods and approaches of the sponsors of the resolution. "

Similarly, these contestations increasingly manifest within global negotiations of HIV-
related technical and political agreements that address gay men, men who have sex
with men and other key populations. This was notably the case in relation to the
2016 High-Level Meeting on AIDS and its ensuing Political Declaration on HIV and
AIDS, which was ‘dismissed’ by several civil society organisations for allegedly

failing to address the legal challenges faced by key populations.""’

At the regional level in Africa, political and human rights bodies have also made
pronouncements on sexual orientation and gender identity or have been called to do
so. For instance, the African Union expressed concerns about the application of
human rights in relation to sexual orientation and gender identity during its Kampala
Summit in 2010. Without explicitly referring to sexual orientation or gender identity,

the Summit adopted a decision that ‘strongly’ rejected

113

i See Human Rights Council (notes 110 & 111 above)

OHCHR ‘Council establishes mandate on protection against violence and discrimination based on
sexual orientation and gender identity’ 30 June 2016 available at
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=20220, accessed on 27
August 2016.

"1 1bid.

"% The explanation provided by the South African Ambassador before the vote noted that the draft
resolution has created ‘unnecessary divisiveness’ and the approach to its adoption was ‘arrogant’. As
a result, South Africa did not support the resolution and abstained. OHCHR (note 114 above).

""" See, for instance, Global Forum for MSM & HIV ‘A High-Level failure for the United Nations on key
populations’ 8 June 2010 available at
http://msmgf.org/gay_men_transgender_people_and_sex_workers_express_outragemsmgf-
expresses-outrage-unacceptably-weak-political-declaration-adopted-today-united-nations-high-level-
meeting-ending-aids/#ixzz41dO267wc, accessed on 27 August 2016.
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any attempt to undermine the international human rights system by seeking to impose
concepts or notions pertaining to social matters, including private individual conduct,
that fall outside the internationally agreed human rights legal framework, taking into

account that such attempts constitute an expression of disregard for the universality of

human rights.118

In 2014, the African Commission on Human Rights adopted a resolution on ending
violence, discrimination and other human rights violations based on sexual

orientation and gender identity.""®

In a preceding resolution relating to the
establishment of a committee on the protection of the rights of people living with HIV
and those at risk, vulnerable to and affected by HIV, the African Commission also
explicitly referred to men who have sex with men and other key populations as being
covered under the mandate of this committee.’® The protracted and challenging
process relating to the granting of observer status to the Coalition of African
Lesbians (an NGO) by the African Commission, however, illustrates the ongoing
struggles for the protection of the human rights of LGBT people within the African

regional human rights system. '’

At the national level, developments and challenges also have been noted in relation

to the human rights of LGBT people, with differences existing across countries in

terms of the intensity, approaches and actors involved.'??

In spite of these
differences, some elements are worth noting in terms of their relation to health and

HIV.

"8 African Union (note 75 above).

"9 African Commission on Human and Peoples’ Rights Resolution 275 on Protection against Violence
and other Human Rights Violations against Persons on the basis of their real or imputed Sexual
Orientation or Gender Identity, adopted at the 55th Ordinary Session of the African Commission on
Human and Peoples’ Rights in Luanda, Angola, 28 April - 12 May 2014.

120 African Commission on Human and Peoples’ Rights Resolution 163 on the Establishment of a
Committee on the protection of the rights of people living with HIV and those at risk, vulnerable to and
affected by HIV, 47th Ordinary Session, Banjul, The Gambia, 26 May 2010.

2! For a discussion on the granting of observers status to the Coalition of African Lesbians, see
Viljoen (note 44 above; 266-267). For a general description of the developments relating to sexual
orientation and gender identity within the African human rights system, see F Viljoen ‘Norms, case law
and practices relevant to sexual orientation and gender identity in the African human rights system’ in
Centre for Human Rights (note 109 above; 29-42), and S Ndashe ‘Seeking the protection of LGBTI
ri%hts at the African Commission on Human and Peoples’ Rights’ (2011) 15 Feminist Africa 17-37.

1% See, among others, AM Ibrahim ‘LGBT rights in Africa and the discursive role of international
human rights law’ (2015) 15 African Human Rights Law Journal 263-281; Heinrich Boll Stiftung (note
104 above); Thoreson & Cook (note 104 above); R Schafer & E Range The political use of
homophobia: Human rights and persecution of LGBTI activists in Africa (2014) available at
http://library.fes.de/pdf-files/iez/10610.pdf, accessed on 26 August 2016.
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First, HIV stakeholders — including national AIDS commissions and ministries
responsible for health in a number of countries — are engaging LGBT people and
members of other key populations, and they are showing various degrees of support
for the protection of LGBT people and their access to health services.'® Some

examples of this include the following:

e involving representatives of LGBT people and other key populations in
national HIV bodies, such as the Country Coordinating Mechanisms, which
were established under architecture for overseeing grants provided by the
Global Fund;

¢ making explicit reference to the needs and concerns of these populations in

national HIV documents; and

e establishing programmes in some countries to address the health and HIV

needs of key populations.'®*

Policy and funding requirements from HIV donors and technical agencies — as well
as the demands of civil society organisations representing gay men and men who

have sex with men — are some of the reasons for these advances.'®

Second, progress made in some sub-Saharan countries towards recognising,
representing and protecting LGBT people and other key populations — as well as
ensuring their access to HIV services — remains symbolic and fragile. Political,
religious and moral motivations — combined with claims about the imposition of
foreign sexual norms and behaviours — are still used to contest the application of
human rights to these populations. They also are invoked to justify coercive

123 Epprecht (note 104).
24 Kageni, L Mwangi, C Mugyenyi & K Macintyre Representation and participation of key
populations on Country Coordinating Mechanisms (CCMSs) in six countries in Southern Africa: final
report (2015), available at http://www.aidspan.org/publication/representation-and-participation-key-
populations-country-coordinating-mechanisms-ccms, accessed on 26 August 2016; African Men for
Sexual health and Rights (AMSHeR), African Sex Worker Alliance (ASWA), GenderDynamiX and
TransBantu Association Zambia African key populations’ engagement with global heath financing
institutions: A rapid review (2016); K Makofane, C Gueboguo , D Lyons & T Sandfort ‘Men who have
sex with men inadequately addressed in African AIDS national strategic plans’ (2013) 8(2) Global
Public Health 129-143; EJ Sanders, H Jaffe, H Musyoki, N Muraguri & SM Graham ‘Kenyan MSM: no
I1c2>?ger a hidden population’ (2015) 29 (Suppl 3) AIDS S195-S199.

Ibid.
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approaches against them. This is illustrated throughout the region by multiple cases
of discrimination, violence, harassment, healthcare service denial and other human

rights violations towards LGBT people and other key populations.'?

In Malawi, Nigeria and Uganda, the contestation of the human rights of LGBT people
and its implications in relation to health and HIV are particularly illustrative of the
challenges facing the HIV response. The arrest, prosecution and sentencing of a gay
couple in Malawi in 2009 - 2010'®" — along the introduction of new legislation to
increase penalties for same-sex sexual relations, criminalise support to LGBT people
or individuals, or prohibit same-sex marriages in Nigeria and Uganda in 2014'%® —
have placed HIV actors on the front line of justice demands for LGBT people. Civil
society organisations working on the health and human rights of gay men and men
who have sex with men in each of these three countries were at the forefront of the
challenges against these laws and prosecutions.'®® Civil society used the language
and evidence of HIV — particularly data and research on the negative health and HIV
effects caused by criminalisation, detention and other punitive laws against men who
have sex with men — to demand the release of those arrested and the removal of the
new laws.™® Other civil society organisations working on general advocacy for the
human rights of LGBT people in these countries used similar HIV and health

arguments.”™ Bilateral and multilateral donors involved in the HIV response, along

%% 1pid.

27 L Price ‘The treatment of homosexuality in the Malawian justice system: R v Steven Monjeza Soko
and Tiwonge Chimbalanga Kachepa’ (2010) 10 African Human Rights Law Journal 524-533.

128 E Karimi & N Thompson ‘Uganda's President Museveni signs controversial anti-gay bill into law’
CNN 25 February 2014 available at http://edition.cnn.com/2014/02/24/world/africa/uganda-anti-gay-
bill/, accessed on 27 August 2016; ‘Nigeria anti-gay laws: Fears over new legislation’ BBC News 14
January 2014, available at http://www.bbc.com/news/world-africa-25728845, accessed on 27 August
2016.

129 gee, for instance, G Mapondera & D Smith ‘Human rights campaigners attack Malawi gay couple
conviction’ The Guardian 18 May 2010 available at
https://www.theguardian.com/world/2010/may/18/malawi-gay-couple-jailed, accessed on 27 August
2016.

139 SR Schwartz, RG Nowak, | Orazulike, B Keshinro, J Ake, S Kennedy, O Njoku, WA Blattner,

ME Charurat & SD Baral ‘The immediate effect of the Same-Sex Marriage Prohibition Act on stigma,
discrimination, and engagement on HIV prevention and treatment services in men who have sex with
men in Nigeria: analysis of prospective data from the TRUST cohort’ (2015) 2(7) Lancet HIV e299-
e306; P Semugoma, C Beyrer, S Baral ‘Assessing the effects of anti-homosexuality legislation in
Uganda on HIV prevention, treatment, and care services’ (2012) 9(3) SAHARA-J: Journal of Social
Aspects of HIV/AIDS 173-176.

31 Seg, for instance, Amnesty International ‘Rule by Law’: Discriminatory legislation and legitimized
abuses in Uganda (2014) available at https://www.amnesty.org/en/documents/AFR59/006/2014/en/,
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with global public health institutions such as UNAIDS, referred to those same
arguments in their calls to free those arrested and to remove the new criminal
laws."®? The reliance on HIV evidence and the role played by HIV stakeholders in
efforts to advance the protection of LGBT people and their access to HIV services
are leading to accusations that the HIV response is being used to pursue a broader

agenda for LGBT people and key populations.

The above developments and challenges illustrate the complex political, social and
legal environments related to the human rights and health of key populations in sub-
Saharan Africa. These challenges, together with intensifying calls for a return to
biomedical responses to HIV, represent serious threats to the human rights-based
approach to the epidemic. It should be a priority for HIV actors to understand and
address these manifestations of the contestation of human rights in the context of
HIV. Thus far, limited critical and strategic reflections have been undertaken by HIV
actors, academics and researchers working on HIV in relation to these issues.”™ The
‘legitimacy’ and continued reliance on the language and tools of human rights in the
response to HIV, however, will require responses to these threats: failure to do so
might compromise the future of rights-based responses in relation to HIV — and to

health more broadly.
1.6 HIV-specific laws and human rights

In all sub-Saharan African countries, there are several general laws that could be

accessed on 28 August 2016; Human Rights Watch and Amnesty International ‘Uganda: Anti-
Homosexuality Act’s heavy toll. Discriminatory law prompts arrests, attacks, evictions, flight’ 14 may
2014 available at https://www.hrw.org/news/2014/05/14/uganda-anti-homosexuality-acts-heavy-toll,
accessed on 28 August 2016.

182 See, for instance, UNAIDS ‘UNAIDS expresses serious concern over ruling in Malawi’ 20 May
2010 available at
http://www.unaids.org/en/resources/presscentre/pressreleaseandstatementarchive/2010/may/201005
20 psmalawi, accessed on 28 August 2016; UNAIDS ‘UNAIDS expresses concern over proposed
‘Anti-Homosexuality Bill’ in Uganda’ 10 may 2011 available at
http://www.unaids.org/en/resources/presscentre/pressreleaseandstatementarchive/2011/may/201105
10psuganda, accessed on 28 August 2016.

% While some research has been conducted in recent years on the challenges discussed above and
their political implication for the HIV response, these studies do not appear to fully articulate or offer
approaches for addressing the fundamental challenges to the response that these developments
represent. D Altman & K Buse (eds) Thinking politically about HIV (2014); K Buse, C Dickinson & M
Sidibé ‘HIV: know your epidemic, act on its politics’ (2008) 101(12) Journal of the Royal Society of
Medicine 572-573.
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interpreted and invoked to ensure the protection of people living with HIV and those
vulnerable to HIV. These include constitutional provisions prohibiting discrimination
on grounds of health or other statuses.™ Similarly, employment legislation
guaranteeing equality and fairness could be applied to HIV-related issues in the
workplace.135 Beyond these general laws, many countries in sub-Saharan Africa
have adopted HIV-specific legislation to address the legal issues raised by the HIV

epidemic.
1.6.1 The proliferation of HIV-specific laws

HIV-specific laws (also known as omnibus HIV legislation) are legislative provisions
that regulate several aspects of HIV in a single document. They can include the

following:

e HIV-related education and communication;
e HIV testing, prevention, treatment, care and support;
e HIV-related research; and

e non-discrimination based on HIV status.'3®

As of July 2014, some 27 countries in sub-Saharan Africa had adopted HIV-specific

laws.'®’

Three inter-related factors seem to have generated the impetus for HIV-specific
legislation in sub-Saharan Africa. First, the drive for legislation on HIV in Africa (and
in other regions) originates from the broad recognition that the law — and legislation
in particular — can play an important role in the response to HIV. The law is
considered, in the context of HIV, to be a structural tool that can help shape
individual attitudes and behaviour, thus orienting the manner in which states respond

to the issues and challenges posed by the epidemic."®

12‘; AIDS and Human Rights Research Unit (note 53 above).
Ibid.
% P Eba ‘One size punishes all: A critical appraisal of the criminalisation of HIV transmission or
exposure through HIV-specific laws in sub-Saharan Africa’ (2008) AIDS Legal Quarterly 1.
3" Epa (note 49 above).
138 See J Hamblin ‘The role of the law in HIV/AIDS policy’ (1991) 5(Suppl 2) AIDS s239-s243.
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Second, HIV-specific laws have the advantage of expediency. They offer the
possibility of addressing several aspects of HIV in a single piece of legislation, as
opposed to the challenges and delays inherent in drafting, introducing, debating and

eventually voting upon multiple legislative texts that all deal with aspects of HIV.

Third, calls for a legal response to HIV found fertile ground in sub-Saharan Africa,
the region of the world that is most affected by HIV. For policymakers in the region,
adopting HIV-specific legislation served to ‘fillustrate’ political and societal
commitment to addressing the epidemic.”*® Though legislation, parliamentarians and
other political leaders can show that they are ‘doing something’ against HIV. It is not
surprising that sub-Saharan Africa has become the region of the world that is ‘most

legislated’ in relation to HIV.*°

In some countries — such as Botswana, Lesotho and South Africa — calls to legislate
on HIV did not lead to the adoption of HIV-specific laws; rather, they have resulted in
the reform of particular aspects of existing legislation to cover new issues raised by
the HIV epidemic.141 In South Africa, for instance, the Law Reform Commission
conducted a series of analyses of national laws relevant to HIV that identified
existing legislation that needed to be revised in order to better respond to HIV and

protect human rights.'*?

The recourse to HIV-specific legislation in sub-Saharan Africa is a rather recent
phenomenon. The first HIV-specific legislation on the continent was adopted in 2004
in Angola.’®® It was the 11 September 2004 adoption of the Model Law on HIV in
West Africa, however, that transformed the legislative landscape on HIV in the region

and, most specifically, in West and Central Africa.’* This model law is generally

139 R Pearshouse ‘Legislation contagion: The spread of problematic new HIV laws in Western Africa’

S420007) 12 HIV/AIDS Policy and Law Review 1-12

Ibid.
'“! Eba (note 49 above; 226).
2 Under its project 85, the South African Law Reform Commission considered various legal issues
relating to HIV, including discrimination in schools, the criminalisation of HIV exposure or
transmission, and the compulsory HIV testing of alleged sexual offenders. The reports of the
Commission are available at http://www.justice.gov.za/salrc/dpapers.htm, accessed on 28 August
2016.
'*? See Lei No 8/04 sobre o Virus da Immunodeficiéncia Humana (VIH) e a Sindroma de
Immunodeficiéncia Adquirida (SIDA) of Angola.
% Eba (note 49 above).
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known as the N’'Djamena Model Law. Five years after the adoption of the N'Djamena
Model Law, some 15 countries in West and Central Africa had adopted HIV-specific
legislation broadly based on its provisions.'*® The model law also influenced the
adoption of HIV-specific laws in other African sub-regions.'*® Serious concerns have
been raised about the provisions of this model law and its embrace of coercive

measures.'

In Southern Africa, the Parliamentary Forum of the Southern African Development
Community (SADC PF) initiated a process in 2007 to develop model legislation on
HIV for countries in the region.'® The development of the model law involved
members of parliament, civil society organisations, HIV experts, human rights
advocates and members of the judiciary.’*® The final model legislation was adopted
in November 2008 in Arusha, Tanzania, and it has since been heralded as a rights-
based and evidence-informed instrument for legislating on HIV."™® The model law is
used by actors in the region as a yardstick to assess and orient the development of

HIV-related legal and policy norms."®’

In the EAC - an intergovernmental organisation comprised of Burundi, Kenya,
Rwanda, South Sudan, Tanzania and Uganda — a regional legislation on HIV came
into force in 2015."°% The law was adopted by the East African Legislative Assembly
(EALA) following a process that was initiated and supported by civil society
organisations working on HIV in an attempt to respond to provisions of concern in
their national HIV laws.'® Under the EAC Treaty, laws passed by EALA and

"% |bid.

'%® See D Grace This is not a law: The transnational politics and protest of legislating an epidemic

(unpublished PhD Thesis), available at

https://dspace.library.uvic.ca:8443/handle/1828/3944?show=full (accessed on 3 November 2013).

"7 Pearhouse (note 140 above); Grace (note 147 above); Eba (note 137 above).

M8 E Viljoen ‘Model legislation and regional integration: Theory and practice of model legislation

pertaining to HIV in the SADC’ (2008) De Jure 383-398.

%% R Johnson ‘The Model law on HIV in Southern Africa: Third World approaches to international law

i1r;g,ights into a human rights-based approach’ (2009) 9(1) African Human Rights Law Journal 120-159.
Ibid.

"7 Ibid.

2 1cw Weekly Bulletin ‘The East African Partner States Assent to the East Africa HIV and AIDS

Prevention and Management Bill, 2012’ 27 October 2015 available at

http://www.iamicw.org/CampaignProcess.aspx?A=View&Data=UmSIGuoOqWuJHK8E06yawQ%3d%

3d, accessed on 27 August 2016.

153 EALA ‘EALA passes regional Bill on HIV and AIDS’ 23 April 2012, available at

http://www.eala.org/media/view/eala-passes-regional-bill-on-hiv-and-aids, accessed 27 August 2016.
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assented to by all heads of states of the community countries take precedence over

national legislation in the same area.**
1.6.2 Human rights concerns in HIV-specific laws

In most countries where HIV-specific laws have been adopted, they often were
intended to express a commitment to the protection of the rights of people living with
HIV. This ‘commitment’ to human rights is generally proclaimed in HIV-specific laws.
For instance, the preamble of the HIV law of Guinea Bissau states that its objective
is to ‘ensure that every person living with HIV or presumed to be living with HIV
enjoys the full protection of his or her human rights and freedoms’."®® Similar
proclamations of intent can be found under section 3 of the HIV law of Kenya'® and

article 1 of the HIV law of Madagascar (among others)."’

The normative content of HIV-specific legislation shows some attention to human
rights and the protection of people living with HIV through provisions that prohibit
HIV-related discrimination, affirm the right of people living with HIV to access health
and other services, set principles and conditions on the right to confidentiality and
autonomy, and spell out the nature and content of HIV prevention, treatment and

care services to be provided in the country.'®

A careful review of HIV-specific laws in sub-Saharan African countries, however,
shows that they raise serious human rights concerns in many instances."® First, all

HIV-specific laws adopted across sub-Saharan Africa contain provisions that restrict

54 Article 8(4) & (5) of the Treaty for the Establishment of the East African Community available at
http://www.eac.int/sites/default/files/docs/treaty _eac_amended-2006_1999.pdf, accessed on 28
August 2016.

'%% See Loi n° 5/2007 du 10 septembre 2007 de la prévention, du traitement et du contréle du
VIH/sida de la Guinée Bissau (unofficial translation).

% HIV Prevention and Control Act of Kenya, No 14 of 2006.

'*" Loi No 2005-040 du 20 Février 2006 sur la lutte contre le VIH/SIDA et la protection des droits des
personnes vivant avec le VIH/SIDA of Madagascar.

%8 Epa (note 49 above).

' For a discussion of the criticisms of HIV-specific laws in sub-Saharan Africa, see, among others,
Pearshouse (note 140 above), R Pearshouse ‘Legislation contagion: building resistance’ (2008)
13(2/3) HIV/AIDS Policy & Law Review 1-11, Irinnews ‘Africa: ‘Terrifying’ new HIV/AIDS laws could
undermine AIDS fight’ 7 August 2008 available at http://www.irinnews.org/report/79680/africa-
terrifying-new-hiv-aids-laws-could-undermine-aids-fight, accessed on 28 August 2016; Irinnews ‘West
Africa: HIV law ‘a double-edged sword”1 December 2008, available at
http://www.irinnews.org/report/81758/west-africa-hiv-law-a-double-edged-sword, accessed on 28
August 2016.
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the rights of people living with HIV or endorse some form of coercive measures in
responding to the epidemic alongside their rights-proclaiming provisions.160 For
instance, this is the case for provisions that institute compulsory HIV testing, allow
for denial of access to HIV education for adolescents, or introduce overly-broad
criminalisation of HIV non-disclosure, exposure and transmission.'® Second, the
great majority of HIV-specific laws have failed to address the human rights
challenges faced by members of key populations at higher risk of HIV infection,
particularly men who have sex with men, sex workers and people who inject
drugs.'® Third, concerns have been raised about the process for adopting HIV-
specific laws and the lack of (or minimal) consultation with HIV stakeholders,
particularly civil society organisations, people living with HIV and members of key
populations.’®® In some countries, intense advocacy on these concerns has led to

the revision of some aspects of HIV-specific laws."®

Although more than half of the countries in sub-Saharan Africa have introduced HIV-
specific laws, only limited academic research has been devoted to them. Existing
studies on HIV-specific laws in sub-Saharan Africa can broadly be summarised into
two categories. The first category relates to studies published in the wake of the
adoption of HIV-specific laws based on the N'Djamena Model Law by several West
African States.'®® The second category of research is comprised of a handful of
studies that analyse some aspects of HIV-specific laws, particularly provisions
criminalising HIV exposure and transmission.'®® In addition to these two main

categories, there also are a small number of publications that address the process,

"% Ibid.

%" P Sanon, S Kaboré, J Wilen, SJ Smith & J Galvao ‘Advocating prevention over punishment: the
risks of HIV criminalization in Burkina Faso’ (2009) 17(34) Reproductive Health Matters 146-153; C
Kazatchkine ‘Criminalizing HIV transmission or exposure: the context of francophone West and
Central Africa’(2010) 14(3) HIV/AIDS Law and Policy Review 1-11.

182 Canadian HIV/AIDS Legal Network A human rights analysis of the N'Djamena model legislation on
AIDS and HIV-specific legislation in Benin, Guinea, Guinea-Bissau, Mali, Niger, Sierra Leone and
Togo (2007) available at http://sagecollection.ca/fr/system/files/In_humanrtlegisinrvw_en_0.pdf,
accessed on 28 August 2016.

'%% Grace (note 147 above).

1% This was the case in Guinea (2009), Togo (2010) and Sierra Leone (2011).

1% See notably Pearshouse (note 140 above); Pearshouse (note 160 above); Canadian HIV/AIDS
Legal Network (note 163 above).

1% See, among others, D Grace ‘Criminalizing HIV transmission using model law: troubling best
practice standardizations in the global HIV/AIDS response’ (2015) 25(4) Critical Public Health 441-
454; Eba (note 137 above); Sanon (note 162 above); Kazatchkine (note 162 above).
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nature and politics of the creation of HIV-specific legislation through the analysis of
the model laws in West and Central Africa and in Southern Africa.'®” While important
to understanding some of the questions around the process and content of HIV-
specific laws, existing studies are not sufficient to provide a complete insight into the
rationale for, and normative content of, these laws. The comprehensive analysis of
the content of HIV-specific laws offered in this thesis is therefore needed to fully

appreciate the strength of human rights protections and challenges in these laws.

1.6.3 The question of implementation and enforcement of HIV-specific laws

More than a decade after the first HIV-specific laws came into force, there has been
very limited evidence about their effective implementation and enforcement.
Qualitative studies conducted among people living with HIV in some of the countries
that have adopted HIV-specific laws suggest that there have been challenges related
to their implementation and enforcement.®® Surveys also indicate that there is little
knowledge of the laws among people living with HIV, even though they arguably are
among the primary beneficiaries of HIV legislation.'® In many cases, regulations,
directives and other measures critical to ensuring the effective implementation of

these laws have not been adopted.'”°

These challenges in the implementation of HIV-specific laws are both concerning
and surprising. In fact, the importance of implementation was one of the main
arguments — along with certainty and clarity — that motivated the adoption of these
laws in the first place. It was argued that having HIV-specific laws would ensure that
their norms were known and better implemented, and that such laws would facilitate
and encourage monitoring (as opposed to the difficulties that would have been
inherent in the implementation of multiple pieces of legislation relating to HIV).171
Understanding the issues and challenges related to the implementation of HIV-

specific laws is important because the mere adoption of HIV-specific laws — even

'%7 See Grace (note 147 above); D Grace ‘Legislative epidemics: The role of model law in the

transnational trend to criminalise HIV transmission’ (2013) 39(2) Medical Humanities 77-84; Viljoen
Snote 149 above); Johnson (note 150 above).
% PM Eba ‘Towards smarter HIV laws: considerations for improving HIV-specific legislation in sub-
1SG§haran Africa’ (2016) 24 Reproductive Health Matters 178-184.

Ibid.
"% 1bid.
' Eba (note 137 above).
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with the most protective provisions — is not sufficient to create the ‘enabling

environment’ called for by the promoters of laws on HIV.""2

This thesis notes that although they are related, the notions of implementation and
enforcement have distinct meanings. Implementation is a broad term that refers to all
the processes, actors, mechanisms and rules through which laws or policies are put
into effect.'”® Enforcement is an element of implementation that refers to the
methods (judicial or non-judicial) that are employed to ensure compliance with the
law or policy.'”* This thesis mostly refers to implementation as the broader term and
addresses enforcement only in instances when discussing issues pertinent to
compliance with legal provisions. In particular, this thesis focuses on intrinsic factors
that influence legislative implementation. These are factors that emerge directly from
the provision of the law under consideration and are related to the quality of its
normative content (see 1.7.3 for a discussion of intrinsic and extrinsic factors of

legislative implementation).

1.7 Thesis objectives, research questions, premise, methodology, limitations

and structure
1.7.1 Objectives

This thesis aims to contribute to the literature on the role of the law and human rights
norms in the response to HIV in sub-Saharan Africa. It endeavours to do the
following:

e To reflect on the application of human rights in relation to HIV during a time of
increased calls for accelerating biomedical responses to HIV and contestation
on the human rights of key populations.

e To apply this framework in prisons and the recent Ebola outbreak in West
Africa.

"2 Epa (note 169 above).

'73 J-E Lane ‘The concept of implementation’ (1983) 86 Statsvetenskaplig tidskrift 17-40.

' GJ Stigler, G. J ‘The optimum enforcement of laws’ in GS Becker & WM Landes (eds) Essays in
the economics of crime and punishment (1974) 55-67.
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e To provide a comprehensive human rights analysis of the normative content
of HIV-specific laws in sub-Saharan Africa and the intrinsic challenges
affecting their implementation.

e To reflect on the role of civil society in the development and implementation of
HIV-related laws.

e To make proposals for developing ‘smarter’ HIV-related legislation and

creating legal environments that effectively advance the response to HIV.

Accordingly, the specific objectives of the thesis are as follows:

e To reflect on the role of the law and human rights in the response to HIV, as
well as on recent challenges confronting rights-based responses to the
epidemic.

e To use the normative framework, language and tools of human rights laws to
analyse vulnerability to HIV and barriers to effective HIV prevention, treatment
and care in prisons, as well as to critique responses to the outbreak of Ebola
in West Africa in 2014 - 2015.

e To develop a theoretical framework for assessing and reviewing intrinsic
challenges to HIV-related legislation, and to apply that framework to HIV-
specific laws.

e To analyse and interrogate the effectiveness of the HIV Tribunal of Kenya as
a mechanism for ensuring the implementation of HIV-related legislation and
for protecting HIV-related human rights.

e To analyse and critique the role of civil society organisations in developing
and challenging HIV-specific legislation.

e To contribute towards the development of considerations for improving the
normative content and likelihood of effectively implementing HIV-related and

other health-related legislation.
1.7.2 Research questions

The study investigates four key research questions.
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How do human rights norms apply to and guide responses to vulnerability to
HIV and barriers to accessing HIV services? This question is answered a) by
describing and reflecting on the development and challenges of the HIV-
related human rights framework (as was done in this chapter), and b) by using
human rights norms, tools and approaches to discuss HIV in prisons and to

critique coercive approaches to the outbreak of Ebola in West Africa.

To what extent do HIV-specific laws adopted in sub-Saharan Africa reflect
human rights norms and best available public health recommendations on
HIV? This question is addressed by providing a comprehensive analysis of
the normative content of 26 of the 27 HIV-specific laws that have been
adopted in sub-Saharan Africa as of July 2014."”® Key provisions in these
laws are assessed against rights-based and evidence-informed

recommendations.

Does the process of developing HIV-specific laws and their normative
provisions appropriately address intrinsic issues that influence the effective
implementation of legislation? In other words, do the process and content of
these laws reflect the principles and approaches of ‘smarter’ legislation? This
research question is addressed by a) describing the notion and principles of
‘smarter’ legislation and systematically applying them to 26 HIV-specific laws
in sub-Saharan Africa, and b) presenting and discussing the HIV Tribunal of
Kenya as an example of a mechanism for implementing and enforcing HIV-

related human rights.

What has been the role of civil society organisations in the development and
implementation of HIV-specific laws in sub-Saharan Africa? This question is
addressed by describing and reflecting on the role of civil society
organisations in challenging the N’'Djamena Model Law and in supporting the
development and adoption of the East African Community HIV and AIDS

Prevention and Management Act 2012.

175

For this thesis, the author has set the date of 31 July 2014 as the cut-off date for including HIV

specific laws in the analysis. However, for the article on independent access to HIV services for

children (Chapter Six), an amended version of the HIV law of Mozambique (adopted in August 2014)

was included. For more, see Chapter Two (on methodology).
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It should be noted that the purpose and approach of this thesis is not to provide
definitive or exhaustive responses to all four research questions. While it does
respond to the second and third research questions by offering comprehensive
analyses of 26 HIV-specific laws in sub-Saharan Africa, in relation to the first and
fourth research questions, it provides critical contributions and reflections that
highlight key human rights considerations and raises areas that may require further

research.
1.7.3 Central premises of the thesis

This thesis is built on three central premises. First, it subscribes to the position that
effective legislative responses to HIV are those that are based on human rights and
grounded in sound public health evidence. Upholding HIV-related human rights
norms advances the structural role of the law as a tool for addressing HIV
vulnerability and for removing barriers to accessing HIV and health services. Equally,
sound medical and public health evidence ensures the legitimacy and effectiveness

of the legal measures in achieving their goals of supporting the response to HIV.

Second, this thesis is premised on the position that ensuring rights-based and
evidence-informed HIV-related laws is critical to their effective implementation,
because the normative content of laws directly impacts whether they are
implemented and how that is done. This premise is informed by publications relating
to policy and legislative implementation literature that link effective implementation to
normative policy content.'® The thesis also subscribes to the view that legislative
implementation ultimately is influenced by two sets of distinct yet interrelated factors:
intrinsic and extrinsic factors.'’ Extrinsic or socio-ecological factors involve a mix of
social, political, economic, financial, administrative and other elements that are

specific to a particular country or context, and that directly or indirectly influence

'7® See H Ingram & A Schneider ‘Improving implementation through framing smarter statutes’ (1990)
10(1) Journal of Public Policy 67-88.

""" PA Sabatier & DA Mazmanian ‘The conditions of effective implementation: A guide to
accomplishing policy objectives’ (1979) 5(4) Policy Analysis 481-504; PJ May & SC Winter
‘Politicians, managers, and street-Level bureaucrats: Influences on policy implementation’ (2009)
19(3) Journal of Public Administration Research and Theory 453-476; PD Jacobson & J Wasserman
‘The implementation and enforcement of tobacco control laws: policy implications for activists and the
industry’ (1999) 24(3) Journal of Health Politics, Policy and Law 567-598.
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whether legislation is implemented and how it is done." These factors are generally
not found in the law or policy itself, and they include issues such as the political
system of the state (whether federal or unitary), the nature of legal or legislative
tradition (common law or civil law), human and technical resources available for
implementation (including the nature and strength of agencies tasked with
implementation or courts responsible for enforcement), financial resources, and the
general political situation in the country (including factors such as political or social
unrest or conflict)."® Intrinsic factors are those that emerge directly from the
provisions of the law or policy under consideration.'® Intrinsic factors that influence
implementation and enforcement are those that relate to the quality of the normative

content of the law.'®

While recognising that effective implementation in all contexts
depends on a combination of these intrinsic and extrinsic factors, this study focuses

on describing and addressing intrinsic factors.

Third, this thesis underscores that the application of human rights in relation to an
epidemic such as AIDS — which has deep social, legal and moral implications — is an
eminently political issue. Furthermore, legislating on such an issue highlights
important differences when it comes to social values, protection, access to social
goods and the reach of public control in relation to the epidemic. These differences,
in turn, may resist public health evidence or human rights arguments. This thesis
therefore calls for ‘thinking more politically’ about HIV, human rights and HIV-related

legislation.®?

It highlights political considerations that may guide actors involved in
supporting lawmaking or law reform in the context of HIV and similar public health

challenges.

1.7.4 Overview of methodology

This study combines desk review and qualitative research. The desk study involved

a comprehensive and systematic analysis of 26 of the 27 HIV-specific laws that have

"% Ibid.

'™ Ibid.

180 Ingram and Schneider (note 177 above).
"7 Ibid.

'82 Altman & Buse (note 134 above).
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been adopted in sub-Saharan Africa as of July 2014. It also researched existing

literature on human rights, as well as publications on lawmaking and implementation.

The qualitative research used in this study consists of a series of interviews with key
informants conducted in Nairobi, Kenya, from 20 — 29 August 2014. The interviews
focused on the development of Kenya’s HIV Prevention and Control Act 2006 and on
the composition and practice of the HIV Tribunal, which was established under this

law. Chapter Two of the thesis provides a detailed description of the methodology.

1.7.5 Limitations

Three limitations of the study are worth noting. First, the study focuses solely on HIV-
specific legislation and leaves out other legislation that may apply to HIV. A key
reason for this focus on HIV-specific legislation is that these laws exist in a majority
of countries in sub-Saharan Africa, but little is known of their full normative content

and the issues that affect their implementation.

Second, this study’s analysis of factors that affect implementation focuses only on
intrinsic factors of legislation implementation. While acknowledging that the
implementation and enforcement of legislation depends on both intrinsic and
extrinsic factors, this study focuses primarily on the former. This is because extrinsic
(or socio-ecological) factors do not offer themselves easily to analysis in the context
of a predominantly desk-oriented study. These factors are context-driven and their
influence on implementation varies across countries, making it difficult to extrapolate
and draw conclusions about how a particular intrinsic issue may impact the
implementation of legislation in different countries. In light of these complexities, this
study did not focus on extrinsic factors, although the analysis of the HIV Tribunal of
Kenya allowed for the review of some of the extrinsic determinants of legislative

implementation and enforcement.

Finally, while 27 sub-Saharan African countries have adopted HIV-specific laws, the
author was only able to conduct qualitative research in one country: Kenya. This
country was selected for reasons related to its HIV tribunal, which is a mechanism

for implementation and enforcement of HIV legislation.
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1.7.6 Overview of the structure of the thesis

The thesis is based on eight articles that were published or submitted for publication
in peer-reviewed journals by this author (alone or with others) over the last three
years. These articles — together with the present introduction, the methodology and
the conclusion — provide a cohesive discussion of human rights norms and
frameworks relating to HIV, offer a comprehensive analysis of the normative content
and intrinsic implementation issues in 26 of the 27 HIV-specific laws adopted in sub-
Saharan Africa as of July 2014, and suggest approaches for creating more enabling

legislative environments for the HIV response in the region.

The thesis is divided into four parts, which are preceded by an introduction (Chapter

One) and a description of the methodology (Chapter Two).

Part One of the thesis is comprised of two articles: one relates to HIV, prisoners, and
human rights (Chapter 3) and the other to Ebola and human rights in West Africa
(Chapter 4).

Part Two relates to the application of human rights norms and evidence-informed
public health recommendations to HIV-specific laws in sub-Saharan Africa. It
includes two articles: a comprehensive human rights analysis of HIV-specific laws
(Chapter Five) and a review of independent access to HIV testing, counselling and

treatment for adolescents in HIV-specific laws (Chapter Six).

Part Three focuses on the considerations, mechanisms and challenges related to the
implementation and enforcement of HIV-specific laws. It is comprised of three
articles. The first article develops a framework for the effective implementation of HIV
legislation and applies it to the laws in sub-Saharan Africa (Chapter Seven). The
second article is an analysis of the HIV Tribunal of Kenya as a mechanism for
supporting the implementation and enforcement of HIV legislation (Chapter Eight).
The third article reflects on the role of civil society in supporting and challenging HIV-

specific laws (Chapter Nine).

Part Four is the conclusion to the thesis. It is composed of two chapters. The firstis a

summary that draws on the preceding parts of the thesis to formulate concluding
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remarks on the issues raised and to provide recommendations for amending and
improving HIV-specific laws (Chapter Ten). The second is a note on those
recommendations and reflections that closes the study with broader considerations

for rights-based legal responses to HIV and other health challenges (Chapter 11).
1.8 Conclusion

Human rights norms and approaches provide a critical framework, language and
tools for understanding and responding to vulnerability and barriers to services in the

context of a socially, morally and politically-influenced health challenge such as HIV.

Over the years, there has been a growing consensus on the application of the law —
particularly of human rights law — in responding to discrimination and supporting
access to health and HIV services for people living with HIV. New calls for
accelerated access to HIV services, however, involve the risk that some of these
gains may be eroded in the pursuit of targets. Similarly, evidence of the increased
vulnerability of key populations whose occupations, life choices or sexual practices
are criminalised are confronting many sub-Saharan African countries and HIV actors
with new challenges at a time when they are facing an environment of contestation
and (over)politicisation of the human rights of LGBT people and other key

populations.

Progress made in recognising the role of the law as a structural tool for addressing
HIV has contributed to the adoption of HIV-specific laws in 27 sub-Saharan Africa
countries as of July 2014. The content of these laws, however, reflects many of the
challenges relating to the recognition and protection of HIV-related human rights in
the region. The comprehensive analysis of the normative content — as well as the
review of the intrinsic implementation challenges in these laws — offers the
opportunity to identify both the strength of these laws and the areas that require

reform for better implementation.
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Chapter Two: Methodology

This chapter describes the desk study and qualitative research that form the basis of
this thesis. It provides the rationale for the selection of these research methods and
their application in the context of this study. This chapter also discusses the
multidisciplinary analytical tools and frameworks that informed the review and analysis
of the issues presented in the study, and it highlights both the ethical requirements that

applied to the study and considerations relating to informed consent and confidentiality.
2.1 Desk research
This thesis is based primarily on desk research that involved two main components:
e The review of existing literature related to
o HIV, human rights and the law,
o policy implementation, and
o HIV-related lawmaking.
e The identification and analysis of HIV-specific laws in sub-Saharan Africa.

2.1.1 Researching general literature on HIV, the law, human rights, legislation and

policy implementation

Capturing the breadth of the substantive and multidisciplinary issues involved in this
study required a broad literature search.” The desk research first sought to review the
current status of the HIV epide