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ABSTRACT

Regulatory bodies must function properly in order their duties to be performed. The
performance of the regulatory body impacts therentisolvency system. Academics have
noted that the Master does not meet the standdrdghat is expected of an insolvency
regulator. The Constitution requires that the powofethe state be defined and regulated by
the law to ensure the protection of the intereésooiety. State regulation must comply with
the underlying values of the Constitution whichoalscludes the protection of the interests of
society. The state has a constitutional duty tdgatosocietal interests, ensure that justice is
promoted and ensure that just administrative acisoachieved. The Master also has the
requisite duty to protect societal interests. Acads have found that the objectives and
outcomes of the regulation of insolvency law aié st in line with the Constitution and the

values and principles it enshrines.

Criticisms of the Master’s office include the lagskresources and institutional capacity, the
lack of sufficient investigative powers and insafint guidelines for the Master when
applying their administrative discretion when appioig provisional insolvency practitioners.
The lack of regulation of insolvency practitioneénsSouth Africa has also been criticised
which has a negative impact on the performancéeirisolvency industry. Academics have
proposed suggestions to reform the regulation sdlirency law in South Africa. However,
none of these suggested proposals have been impietnes yet.

The most recent development is the draft policyhenregulation of insolvency practitioners
that has been submitted to NEDLAC in 2012. Theqgyoéiims to provide guidelines relating
to the appointment of provisional insolvency praatiers. The policy also includes a code of
conduct which insolvency practitioners must adhtrein order to be appointed as a
provisional insolvency practitioner. The policy h#se potential to provide sufficient

guidelines to the Master when appointing insolvep@ctitioners. The precise guidelines in
the policy reflect the need for transformationtod industry and the need for administratively
fair decision making. Thus, the provisions of thepgwsed policy will be effective in

countering the criticisms and transforming the imsoncy industry and profession.

Foreign jurisdictions have also encountered thdlpro of lack of regulation of insolvency
practitioners. To circumvent this problem some ifgmgjurisdictions have made the recent

development of adopting (or considered adoptingj-regulation or co-regulation of



insolvency practitioners. In comparison to Southrids, they have made more progress
towards improving the regulation of insolvency piteaners. The result of this is that South
Africa is out of step with foreign jurisdictionst is imperative that South Africa adopts

reform initiatives to strengthen the regulationnsolvency law.
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Post script

A significant development, subsequent to completion of this manuscript, has been the
publication on 7 February 2014 in the government gazette of the new national Policy on the
Appointment of Insolvency Practitioners, set to become effective on 31 March 2014. (See
government gazette 37287 of 7 February 2014.) Regrettably, due to the delay in its being

publicised, it was not possible to incorporate the finalised policy into this dissertation.

R Cassim

17 February 2014



CHAPTER 1 INTRODUCTION
1.1Background

South African insolvency law is regulated by theatet This function is carried out,
essentially, by the Master which has regulatory grevand duties in terms of the Insolvency
Act 24 of 1936 and the relevant sections of both the Companidgs6Acof 1973 and the
Companies Act 71 of 2008For some time now, the function of the Master reslvency
regulator and the shortcomings of the regulatoistesy in South Africa, particularly with
respect to appointment of insolvency practitionarsl regulation of their conduct and
practice, have been the subject of much debate@tmism. Academic commentary, notably
by Calitz in her seminal doctoral research on thigject, has included comparisons being
drawn with systems applicable in foreign juristbas as well as consideration of
international minimum standards which have beerekd@ed for regulation of insolvency

law. Recommendations have been made for reformnecBbuth African regulatory system.

The Constitution requires that the power of théeskee defined and regulated by the law to
ensure the protection of the interests of sodieBfate regulation must comply with the
underlying values of the Constitution which alsclirdes the protection of the interests of
society? The state has a constitutional duty to protectesakcinterests, ensure that justice is
promoted and ensure that just administrative adsoachieved. The Master’s office has a
constitutional commitment to ‘an efficient, equi@land ethical public administration which
respects fundamental rights and is accountablehéo broader public®. Currently, the
objectives and outcomes of the regulation of insoby law are still not in line with the

Constitution and the values and principles it einss.

Criticism of the South African insolvency regulat@ystem has occurred on a number of
levels and has targeted various aspects of iticBnts include media reports of fraud and
corruption at the Master's office and improper eis of the Master's administrative
discretion when appointing provisional trustees kauadators, with decisions being taken on
review to the high court by dissatisfied persorsorHunctioning of the Master’s office has

1Act 24 of 1936, hereafter referred to as ‘the Insolvency Act’.

2Act 61 of 1973, hereafter referred to as ‘the Companies Act 1973’ or where appropriate ‘the 1973 Act’; Act 71
of 2008, hereafter referred to as ‘the Companies Act 2008’ or where appropriate ‘the 2008 Act’.

3Calitz J, ‘Some Thoughts on State Regulation of South African Insolvency Law’ De Jure 2011 291; Burns
Administrative Law under the 1996 Constitution (2003) 28.

4Ibid.

5 Cora Hoexter, The new Constitutional and Administrative law Vol 2, 2002 2.

5Calitz J 2011 (n 3) 299.



been attributed, inter alia, to the lack of invgative powers granted to it to perform its
duties and its lack of resources and institutimaglacity to deal efficiently with the extensive

duties with which it is burdened in the regulataord administration of insolvency mattérs.

It has been submitted that the extensive roletttetMaster fulfils in insolvency proceedings
results in creditors being less involved in theparocontrol of the administration of the
estate, thus burdening the Master with the tadknafising the administration of the estate.
The Master does not only supervise the regulatiomsolvency law. Other duties of the
Master include supervision of the administrationdeiceased estafeand the guardian’s
fund;? registration of wills and registration of trusfsThe question has been raised whether
the Master has too much on its plate to be abpetform efficiently and effectively its duties

as regulator of insolvency law.

The insolvency profession itself has also beerncigdd regularly for its inefficiency, lack of
competence and its dishonest condliéne of the suggested reasons for this is the déck
proper regulation of insolvency practitioners. A¢sent, there is no legislation, regulations or
binding code of conduct dictating how an insolvepegctitioner should carry out his or her
tasks, nor are there any indications of the lefetampetence and qualifications a person
should have to be able to become an insolvencytipoaer. Although insolvency
practitioners demonstrate an array of knowledge axperience, the range of it varies
extensivelyt? There is evident inconsistency in the training gudlification requirements for
insolvency practitioners and there is also insidficregulation to ensure that all practitioners

demonstrate the required skitfs.

The World Bank Principles for effective insolvency and creditor rights systems states that
regulatory bodies: ‘should be (i) independent afividual administrators; (ii) set standards
that reflect the requirements of the legislationd apublic expectations of fairness,

impartiality, transparency and accountability; andi) have appropriate powers and

’Calitz 1 2011 (n 3) 298.

8In terms of the Administration of Estates Act 66 of 1965.

See ss 86-93 of the Administration of Estates Act 66 of 1965.

101n terms of the Trust Property Control Act 57 of 1988; Calitz J, 2011 (n 3) 298.

11 South African Law Reform Commission Review of the Law of Insolvency Project 63 (2000), Report, vol |
Explanatory Memorandum (hereafter referred to as SA Law Commission Explanatory Memorandum). It may be
noted that at the time the South African Law Reform Commission published its report, it was called the South
African Law Commission. However in this dissertation it will be referred to by its current name.

12USAID Financial Sector Program Report ‘Insolvency systems in South Africa strengthening the regulatory
framework’ December 2010 29.

Bibid.



resources to enable them to discharge their fumgtioduties and responsibilities
effectively. The World Bank has suggested the minimum requingsnand standards to be
expected of a regulatory bodAcademic commentators have submitted that Souticai$

regulatory body has failed to meet some of theseirmim requirements and that this has

impacted on the proper functioning of insolvenay la South Africa.

Calitz submits that the regulation of insolvency lig crucial to guarantee the proficiency of
office holders and insolvency practitioners to gudee the competence and efficiency, and
to preserve the integrity, of the systéhin order for efficient and proper regulation t&ea

place, the regulatory body requires adequate resddrand requires members who are
properly skilled and capable to perform their ral@vduties. Regulatory bodies have a duty
to ‘regulate’ which is defined as ‘to control oretlit according to rule, principle or la#.

The body in charge of regulation has the duty tpesuse and execute the regulatory
procedures (as set out in the legislation) andcthr@ent of the regulations relating to the

‘office holders’ in charge of the administrationinolvent estate’.
1.2 Problem statement

South African insolvency law is regulated by thatet The regulatory functions are carried
out by the Master’s office. There has been largdescriticism of the performance by the
Master of its extensive regulatory duties includiclgims that it fails to meet minimum

international standards required for an insolveregulatory body. There is urgent need for

recommendations to be acted upon and for refortiativies to come to fruition

1.3Research objectives

Large-scale debate and criticism surrounds theentigystem in South Africa with respect to
the regulation of insolvency law and insolvencydtiteoners by the Master’s office. This
study considers some of the main criticisms an@meoendations for reform which have
been put forward. It canvasses some recent develogmboth locally and abroad, and

reflects on the need for reform to the positiosauth Africa.

4World Bank (2009) Effective Insolvency systems regulatory framework guidelines principle D.7.
Discussed in chapter 3 below

16Calitz J, A Reformatory Approach to State Regulation of Insolvency Law in South Africa 2009 LLD thesis.
University of Pretoria (Chapter 1) 2.

Yibid.

8The Concise Oxford English Dictionary (12 ed) 2011.

Calitz J 2011 (n 3) 291.



1.4 Delineation and limitations

In South Africa, winding up and liquidation of ifgent companies is regulated by Part G of
Chapter 2 of the Companies Act 2008 and Chapter &flthe Companies Act 1973 read
with the Insolvency Actinsofar as it is applicab®equestration of individuals’ estates is
regulated by the Insolvency Act. This short diss#eh is not intended to constitute a
comprehensive comparative analysis of the regulatd insolvency law and practice.
Therefore, given the limited scope of this studiys tissertation will focus on the Insolvency
Act and is not intended to reflect an examinatibprovisions of the Companies Acts or the

regulation of business rescue practice.
1.5 Significance of the study

The significance of this study is to highlight tingency for reform of our regulatory system
and to emphasise the importance of implementing réferm proposals suggested by
academics to achieve a proper regulatory systetmdhaore in line with our constitutional

values and international standards.
1.6 Overview of chapters

This dissertation is divided into five chapters.isTrchapter and Chapter 2 provide
introductory background to the study. Considerahianing been given to appending Chapter
2’s content as an excursus, in light of the restdcnature of this short dissertation, the
decision was taken to present it as a brief, sabgta chapter which explains the various
possible forms of regulation that may be adoptex §itate regulation, self-regulation and co-
regulation). Chapter 3 deals with regulation ofolmency law in South Africa: the current

position; inherent problems with the system; astitcs; recommendations for reform; and
recent developments. Chapter 4 canvasses somet rdegalopments in three foreign

jurisdictions, viz, New Zealand, Australia and Eargl and Wales. The final chapter contains

the conclusions reached in this study.

| have endeavoured, in this dissertation, to disdbe position according to the law as it
stood on 31December 2013.

20 |t should be noted that Item 9 of schedule 5 to the Companies Act 2008 states that Chapter XIV of the
Companies Act 1973 will continue to apply notwithstanding the repeal of the 1973 Act with effect from 1 May
2011. This is pending finalisation of legislation proposed to be enacted to regulate the liquidation of insolvent
corporate entities.



CHAPTER 2 MODES OF REGULATION

2.1 General

The modes of regulation differ according to theetypf body tasked with regulation. A
regulatory body could either be a government depamt or agency (the state), a court (the
judiciary), a non-state body, such as a professiassociation, or a combination of thése.
Where the regulatory body is a government departtnoeragency it is known as state
regulation. Regulation by only a non-state bodykisown as self-regulation and a
combination of regulation by a state and non-sketdy is known as co-regulation. Most
jurisdictions have adopted one of these three foomsegulation, thus one needs to be
familiar with them in order to understand the regioin of insolvency law in South Africa
and in some of the foreign jurisdictions discusseldter chapters.

2.2 Modes of regulation and their respective advaagies and disadvantages
2.2.1 State regulation

State regulation occurs when the regulations ageifsed, administered and enforced by the
state. The state sets out the legislative rulesguilations, monitors compliance of these rules

and ensures enforcement by using sanctions.

The state also has a constitutional duty to perfiisntasks properly and protect the public
interests. If an improper decision is made by tgutatory body, whether it is a state or non-
state entity, a person can challenge this decigimter administrative law. However, it is
submitted that it would be much easier to challeaggecision made by a state regulating
body since there are more stringent checks andv¢x@daon the state to ensure that there is

proper transparency and review mechanisms forehgop challenging the decision.

While the statutory nature of the framework makes imposition and implementation of
penalties and sanctions much simpler than, for @kanin the self-regulatory conte¥t,a
disadvantage is that, because legislation is edéci® less flexible and responsive to change,
compared to the self-regulatory and co-regulatoogefs?

21USAID 2010 (n 12) 53 ; World Bank (2005) Principles for effective insolvency and creditor rights systems
available at http://www.worldbank.org/ifa/ipg _eng.pdfl (accessed on 1/08/2013) D.7.

2|bid.

23R Baldwin & M Cave, Understanding Regulation: Theory, Strategy, and Practice (Oxford: Oxford University
Press, 1999).




In the case of state regulation of insolvency ldwe, state has the requisite duty as well as a
constitutional commitment to ensure that thereraper regulation of insolvency law. State
regulation of insolvency law makes available cdaosbnal checks and balances as well as

administrative law remedies.
2.2.2 Self-regulation

Self-regulation arises where the industry singledealy undertakes responsibility for
maintaining and creating codes of condif€he most recent practice of self-regulation has
been that the state sets the standard for regulatid then delegates it to the industry or body
to regulate complianc®.0n the other hand, the state might oblige thedstals to be set by
the industry or a body, confirm the sufficiencytbé standards set, and then leave regulation
of compliance to the industf. Self-regulation may operate in an informal, noneing
manner or it may involve rules that are legally cgogable in court$! Self-regulatory
regimes may regulate the entire industry or seotothey may regulate only those who

voluntarily join the associatioff.

A common practice under self-regulation has beeeara/the independent industry body lays
down codes which must be abided?Bylt has been submitted that self-regulation halps
supplements statutory regulation since the coddsdiawn may establish levels of practice
which extend beyond legal requiremett€odes are more flexible than regulation by statute

since they can be easily amended to new situatfons.

Some disadvantages of self-regulation are: fingt,anforcement of self-regulation is not very
impartial; and, secondly, most regulations or codlest do include sanctions are not
compulsory?? The voluntary nature of the rules and norms dentitat organisations are not

compelled to preserve high standatti.there is no compulsory requirement of membgrshi

24 AC Page ‘Self-Regulation and codes of practice’ Journal of Business Law 1980 24-31.
25 R Baldwin & M Cave 1999 (n 23) at 125.

21pid.

Y1bid.

Bbid.

29 AC Page 1980 (n 24).

30 R Baldwin & M Cave 1999 (n 23) at 126.

3ybid.

%2bid 128.

Bibid.



of the self-regulating body, then there is a paksilihat offenders would remain outside the

self-regulatory schem#.

In comparison, state regulation has at its dispasdicial and authoritative enforcement
mechanisms with penalties, powers to subpoenapvbsg procedures, rules of evidence,
hearing and due process rules. Self-regulation iexvdoes not have these judicial and
authoritative tools and often does not have sufiti enforcement proceduréSelf-
regulatory bodies are ordinarily appointed withaugjeneral election process and are not
answerable through constitutional chanriél§lorms are produced in an internal process

without constitutional checks and balanéés.

However it is noted, especially in the insolveneyv|context, that not all self-regulatory
systems are wholly unaccountable and free from rontother than those applied by
members® In most self-regulatory systems of insolvency lahere is additional
accountability where the codes delegated by thg dpproved by the state or the non-state
body is required to comply with reporting and paoation of codes requirements laid down
by the state. The codes that are laid down by niselvency body or association are not
binding on those who are not members of the bodssociation. This is the most commonly

noted disadvantage of self-regulation of insolvelagy.
2.2.3 Co-regulation

Co-regulationrefers to the situation where the ggsional body develops and administers its
own arrangements with the state providing the latji® backing to enable the arrangements
to be enforced® Co-regulation differs from self-regulation in thab-regulation always
consists of a state and a non-state element, whesedaregulation is independent of the state
body?° Thus a co-regulatory system incorporates the adgas of state regulation and self-

regulation into one single system.

34R Baldwin & M Cave 1999 (n 23) at 128.

35 R Baldwin & M Cave 1999 (n 23) at 130.

36 |pid.

bid.

Bybid.

39Australian Department of Finance and De-regulation — Regulation Impact Statement (RIS) ‘ The
harmonization and modernization of the regulatory framework applying to insolvency practitioners in
Australia’ 03 Jan 2012 available at http://ris.finance.gov.au/files/2012/01/03-Insolvency-Practitioners-RIS.pdf
last accessed 28 October 2013 hereafter referred to as ‘Regulation Impact Statement’.

40Sender “Soft Law, Self-regulation and Co-regulation in European Law: Where do they meet?” (Jan 2005)
Electronic Law Journal of Comparative Law Vol 9.1 page 27 available at www.ejcl.org .

7



In a self-regulatory system, there is no means aeking certain that the insolvency

practitioners, especially those who are not membgtise association, abide by the rules and
codes that it laid down whereas a co-regulatorytesyswould ensure that the codes of
practice initiated by professional bodies wouldfdxnally recognised and would be binding

on all insolvency practitioners, whether they amme@mber of the professional body or not.
With co-regulation, by providing a legal framewotlkat includes effective enforcement
procedures, the state can compel the insolvendggsionals to abide by the rules that their

own profession has created.



CHAPTER 3 REGULATION OF INSOLVENCY LAW IN SOUTH AFR ICA
3.1 Background

South African insolvency law is regulated by thatest The regulation may be regarded, in
essence, as being carried out by the Master wtastspecified regulatory powers and duties
in terms of the Insolvency Act and the relevanttises of the Companies A¢t.No other
body is awarded regulatory powers and duties. Hewdhe Master does not have statutory
powers to issue directives nor does the Mastericgzate in the drafting of insolvency
legislation?? Criticism has been levelled at the role that thestdr plays as regulator as well
as on the basis of there being insufficient regutabf insolvency practitioners in South
Africa. Recommendations, based to some extent ternationally recognised minimum
standards, have been made for reform in this reddnid chapter will canvass the position in
South Africa, the criticisms, the recommendatiomsréform and some recent developments

reflecting reform initiatives.
3.2 The Master as regulator of insolvency law

The Master is a public servant who is chargedwitltrad over the administration of insolvent
estates. The Master is appointed in terms of theiAistration of Estates Attwhich states
that the Master:

In relation to any matter, property or estate metles Master, Deputy Master or
Assistant Master of a High Court appointed undetige 2, who has jurisdiction in
respect of that matter, property or estate and \whsubject to the control, direction
and supervision of the Chief Mastér.

A Master’s office is situated in each of the prava divisions of the High Couff The
office of the Master is not part of the court stuue; it is a ‘creature of statute’ and possesses
only the powers that the statute accdfoBxtensive powers and duties are conferred on the
Master. However these powers and duties must becisgd within the bounds of the

Insolvency Act!’ The Master is not a judicial officer and thus la@mot issue court orders or

415ee, for example, section 60 of the Insolvency Act 24 of 1936. See Calitz De Jure 2011 (n 3) 297.

42Calitz J, ‘Historical overview of state regulation of insolvency law in South Africa’ Fundamina 16(2) 2010 2.
43Act 66 of 1965.

4Section 1 of Act 66 of 1965.

45 E Bertelsmann et al Mars: The Law of Insolvency in South Africa 9 ed (2009) Juta 29 (hereafter referred to as
Mars).

46The Master v Talmud 1960 1 SA 236 (C) 238.

47 Mars (n 45) 29.



judgments’® The Master has an essential role to play in irsuty matters. In terms of the

Insolvency Act, it is apparent that the Masteihis supervisory body in our insolvency 14%.
Some of the Master’s functions and duties include:

* receiving applications for voluntary surrender @atling for valuation of property of
the applicant?

e appointing a curator bonis to the estate of a deisoo has caused a notice of
surrender to be publishéd;

+ holding an insolvent’s property until a trustee laen appointeef determining the
time and place of meetings of creditéts;

» and exercising custody over all documents relatingsolvent estates and endorsing

documents and certificates relating to thém.
As stated irEx Parte Master of the High Court of South Africa:>®

Every stage of the administration of insolvent &sta companies and close
corporations under winding up, from the launchirigtte original sequestration or
liquidation application to rehabilitation of theswlvent or the deregistration of the
corporate entity is controlled by the Master’s céfi®

In Ex parte Master of the High Court of South Africa, the Master applied to the High Court
for an order declaring that the Master is the guyson authorised to appoint the following:
trustees and provisional trustees of sequestratell provisionally sequestrated estates;
liquidators and provisional liquidators in provisa and final liquidations of companies and
judicial managers and provisional judicial managergidicial management and provisional
judicial management. The Master also sought anratdelaring that no judge of the High

Court has the authority or jurisdiction to effeetyaappointment of the above mentioned

persons.

The cause for seeking such an order was that ictipeaattorneys who were applying for

sequestration, liquidation or judicial managemenecs would include a prayer in the notice

“8Mars (n 45) 29.

%Calitz ) 2011 (n 3) 298 .

0Section 4 Act 24 of 1936.

S1Section 5 Act 24 of 1936.

52Section 21(1) Act 24 of 1936.

53Section 39 Act 24 of 1936.

4Section 154 Act 24 of 1936.

SSEx parte: Master of the High Court of South Africa (North Gauteng) 2011 (5) SA 311
58/bid para 25.

10



of motion and draft order for a specific individualbe appointed as a trustee or provisional
trustee, liquidator or provisional liquidator ordjoial manager or provisional judicial

manager. Often, the court would grant such ordersrayed. The Master asserted that this is
in conflict with the relevant statutory provisiotigat grant the power of appointment to the

Master and no one else.

Having listed the extensive duties and functionghaf Master, the court held that, as the
legislation states, the Master is the only funaignentitied to appoint provisional trustees
and trustees, provisional liquidators and liquidstoprovisional judicial managers and
judicial managers! The court held that the Master has the institaicknowledge and
capacity to apply policy and to consider the cayaand integrity of trustees and liquidators
and is thus capable of determining whether or npéraon is duly qualified to be appointed
as a trustee or liquidatéf.A final trustee is appointed by the creditorshat first meeting?®
However, if the trustee is elected at a meetingonesided over by the Master, his election is

not valid until confirmed by the Mastét.

The Master may refuse to confirm the election & fferson appointed as trustee if in the
opinion of the Master, he should not be appointsdrastee to the estate in quesfibn.
However a person who is aggrieved by the appointimerefusal of appointment of a person
as trustee may request the Master to provide reaBwnsuch appointment or refusal of
appointmenf? The Master is also granted the power to removesiege from office for any

one of the reasons stated in the InsolvencyPAct.

This judgment confirms the duties of the Mastéris b useful illustration of what exactly the
Masters’ powers entail in the sequestration andid@gion procedure. It also illustrates that

the Masters’ powers cannot be easily encroached on.

Since a trustéé cannot be appointed immediately after a sequéastratder is granted there

is a need for a provisional trustee or provisidigalidator to be appointe®. A provisional

S7Supra at para 19.

58Supra at para 26.

5SSupra at para 27.

80Supra at para 18; Section 56(1)Act 24 of 1936.
51/bjid; Section 57(1)Act 24 of 1936.

52Ipjd; Section 57(8)Act 24 of 1936.

83/pid; Section 60Act 24 of 1936 .

840r liquidator in the case of liquidations.
85Mars (n 45), 97.

11



truste&® will also need to be appointed where a person iapgmb as a trustee discontinues
being a trustee or stops performing their dutieBhus the Insolvency Act and the Companies
Act 1973 (in the case of liquidations) state theasaon as an estate has been provisionally or
finally sequestrated or liquidated, the Master mayaccordance with the policy determined
by the Minister, appoint a provisional trusttd¢o the estate to hold office until the

appointment of a trusté@.

In terms of the Insolvency Act creditors or othaierested persons seeking appointment as a
provisional truste€® must apply to the Mastét.The court has no intrinsic authority to make
such appointment, thus the authority lies with khaster’? Since the Act does not provide
any guidelines for assisting the Master in detemginvhom to appoint as provisional trustee
or liquidator, the Master has to exercise his ‘tiefed administrative discretiof®’ The
Master’s decision may only be challenged underesgvproceedings if the Master failed to

exercise his discretion at all or if his decisioasamotivated by improper consideratidfs.

Since there are no criteria for the appointmenttrabtees and liquidators, the Master
developed a register that listed the names of psrado in his opinion were suitable to be
appointed”® This became known as the ‘Master’'s panel’ of gastand liquidator$. The
effect is that only those persons appearing on lisismay be appointed as a trustee or
liguidator/” However, these lists do not have any legal stahmssoever® For a practitioner
to be placed on the register they must make anicagppih to the Masters’ offices and
generally they must provide the relevant documanriaand undergo an interviet®.Calitz

and Burdette submit that the interview panel doesoime extent exercise subjective decision

6Qr liquidator in the case of liquidations.

57Mars (n 45), 98.

%80r liquidator in the case of liquidations.

%In terms of s18(1) of the Insolvency Act and s 368 of the Companies Act 1973.
700r liquidator in the case of liquidations.

"Mars (n 45), 97.

Ibid.

3Mars (n 45), 97.

"bid.

75 Calitz J, Burdette DA ‘The appointment of insolvency practitioners in South Africa: time for a change?’ TSAR
2006 732.

81bid.

7bid.

Bbid.

Ibid.

12



making when determining if a practitioner should fdaced on the list, thus essentially

determining whether or not they should be an insmty practitionef?

Of some assistance to the Master in appointing ipianal trustees and liquidators is the
requisition system where creditors of the insolvestate can nominate who should be a
provisional trustee or liquidat8t. From these nominations it will be determined which
practitioner has obtained the most votes and thstéawill take this into account when
making its determination (as a guideline). Howeher Master is not bound by the requisition
and does not necessarily have to appoint the pergtin the most votes or a person
nominated by the creditofé.Calitz and Burdette submit that there are numemuoblems
with the requisition system including that it enges insolvency practitioners to advertise
for creditors to nominate them as trustees or digtars®® At the Master’s office there is no
proper monitoring of the submission of requisiti@m=l there have been numerous cases of
requisitions having gone missing, allegations dbdarequisitions being submitted and

duplication of requisition lists in different estaf*

In 2003 the Judicial Matters Amendment ®awas introduced which authorised the Minister
to determine relevant policies for the appointn@rirustees and provisional trustees and co-
trustee$® This power was inserted into section 158(2) of ltkedlvency Act’ In terms of
the Act this policy must be tabled in parliament grublished in the Government Gazette.
Because no such policy has been published ashgetMaster still relies on the requisition

system and internal policies when applying themauistrative discretion.

With regard to the Master's administrative disaetand the use of the requisition system,
the case oMistributive Catering Hotels and Allied Workers Union v The Master8¥(‘ the
Distributive case’) is relevant. In this case two companies were nebwp by special
resolution. The applicant, a trade union represgntihe workers of the companies,

80Calitz J, Burdette DA 2006 (n 75) 732.

81pid 733.

8/pid 734.

8bid.

8bid.

8Act 16 of 2003.

88|ncluding provisional and final liquidators, curators bonis, co-liquidators and provisional judicial managers,
such power was inserted into the s15(1A) of the Companies Act 1973 and s 10 of the Close Corporations Act
1984.

87 Loubser A, ‘An international perspective of the regulation of insolvency practitioners’ SA Merc Law Journal
2007 125.

88pjstributive Catering Hotels and Allied Workers Union v Master of the High Court and others (6438/2005)
[2006] ZAGPHC 58 (11 May 2006) hereafter referred to as the ‘Distributive case’.
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nominated Mr Enver Motala to be appointed as prona liquidator. Along with the signed
requisition, there was an attachment listing thee® of the workers who belonged to the
union. Notwithstanding the applicant's nominatioar fappointment, Motala was not
appointed. The applicants sent a letter to the daskpressing their dissatisfaction. The
Master responded by producing a letter, receivedhfone of the liquidated companies,
denying the existence of any union being relatedhto companies. The applicant’'s main
contention was that the Master failed to appoimrtipreferred or nominated provisional
liquidator without having made any efforts or entps to verify the existence of the
employees and whether they were indeed unioniskd.applicant averred that the Master
did not exercise her discretion properly or, alérrely, that she failed without good reasonto
consider relevant and admissible evidence befardm®bk an adverse administrative decision,
thus alleging that the Master's decision was bolistntively and procedurally unfair.

The Master in her letter indicated the Minister@i& Directives 2001 to be applicable to
the exercise of her discretion in appointing prmnal liquidators. The policy titled ‘Strategy
on Procedures for Appointment of Liquidators andsiees’ dated June 2001 was issued by
the Department of Justice and Constitutional Deu@lent®® This is an unsigned document
and there is uncertainty whether it was ever apgatdyy the Minister. The document was
amended on 8 September 2003 by a document signethebyDirector of insolvency
appointments and interrogations however, this amemt was revoked by Chief Master’'s
Directive 5/2007 issued on 20 August 2007.

The court made reference to directives numbersa)db6. The court held that it was quite
clear from these directives that the Minister wasr@ that some interested parties, such as
employers, company directors or co-liquidators, nfay various reasons, try to manipulate
the appointment of liquidators to exclude liquidatoominated by trade uniof$The court
noted that, in particular, directive number 5 staie clear language that the letter or
certificate of the trade union will supersede aggyresentation by directors or management of

the entity in questioft

The court held that the underlying purpose of theisectives is to ensure a measure of

representivity, equality and fairness for ordinagmployees during liquidations of

8policy: Strategy on Procedures for Appointment of Liquidators and Trustees dated June 2001.
9Opjstributive case supra para 8.
ybid.
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companie$? Bosielo J viewed these measures as being intetadaflord the workers, who
in most instances are the most vulnerable, maxinmatection against exploitation by
corporate creditor® Bosielo J held that in the appointment of prowvisioliquidators, the
Master must consider the Minister's Policy Direetivseriously and ‘not pay mere lip service
thereto’ as this is compatible with the importantemdments to the Insolvency Act, which
also lays emphasis on the protection of ordinargkets or employee¥.He stated that ‘to do
otherwise would defeat the lofty ideals of creatamgegalitarian society as postulated by the

Constitution, the supreme lawp’

As a matter of interest, the union responded toatlegation that there was no trade union
representing the workers of the companies by exipigithat the union representation was in
the process of being finalised when the two comgmnient into liquidation. The court found
that in line with the directive (to be specificretitive 6) the Master is obliged to regard such
representation to have been achieved and will prabee workers involved by ensuring the

appointment of the representative nominated byrte union as a provisional liquidaf6r.

The court found that the Master erred in failingataept the requisitions duly signed by the
applicant trade union which were duly supportecaldgtter which clearly stipulated that the
applicant trade union represented at least 34 grap®of the compani€é.The court held
that ‘such conduct by the Master is not only inféohwith the Minister's Policy Directives
but has the effect of defeating the laudable oljestof the Minister's Policy Directives viz.
to ensure that the voice of the workers is headlthair interests, as a vulnerable group, are
properly and adequately protected during the ligtish or sequestration of their
employers®® Thus the court found the Master’s decision to udgext to be reviewed and set

aside.

It is submitted that the above case, is one of mahych is authority for the proposition that
the Master has to take into account circumstansesh as vulnerabilities of employees,
ministerial directives, the objectives and valuéshe Constitution as well as the Insolvency

Act, when appointing provisional trustees and lifiiors. However this case is distinct from

92pjstributive case supra Para 9.

BIbid.

% |bid.

%Ibid.

%8Djstributive case supra Paragraph 10 .
9Dijstributive case supra Paragraph 11 .
98pijstributive case supra Paragraph 11 .
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the others because the court set aside the Mastecision on the basis that she had not
correctly applied a ‘Ministerial policy documenthieh is an internal policy document issued
by the Minister and is not a policy document astemplated in section 158(3. The
correctness of this decision has been questionethemasis that ‘at the relevant time the
Master enjoyed an unfettered discretion in relattonthe appointment of provisional
liquidators and trustees without being obligedatketcognisance of a policy document which

had no standing in law°
3.3 Problems identified and criticisms of South Afica’s regulatory system
3.3.1 Background

According to theWorld Bank Global Insolvency law database (GILD) regulatory working

group, insolvency regulation entails two main elatse first, the need for independent
gualification standards and training for liquidatcand administrators; and, secondly, the
actual ‘development and design’ of the regulatarglyp'®! Development and design includes
the procedures and systems used, along with theuresaadopted, to promote specialisation

of the insolvency industrif?

It has been suggest@that the regulatory body should at minimum be abldemonstrate
that:

(a) Standards and practice guidance reflect tipg@inements of the law; recognize the
interests and rights of those involved in insolvescand meet public expectations of
a profession; (b) Requirements as to competenid@pdity, integrity and virtue are
set at appropriately high levels to provide assteathat insolvency representatives
can be expected to properly and fully discharge fhactions, duties, responsibilities
and accountabilities; (c) Effective, timely and podionate action will be taken
within the clearly defined criteria, as a resdlhwnitoring, inspection, complaint or
other information or intelligence, in relation tacompetent or dishonest insolvency
representatives, on the facts and merits withagdneto reputation or other personal
factors; and (d) Procedures are fair, impartial rlmdsparent both towards those it
regulates and those who complain or are otherwibecraely affected by an

9 J Kunst and J King (eds) Meskin Insolvency Law (loose-leaf edition) Lexis Nexis (on electronic Lexis Nexis
databases).

100/pjd.

101world Bank (2000) Insolvency law and the requlatory framework available at
http://web.worldbank.org/WBSITE/EXTERNAL/TOPICS/LAWANDJUSTICE 2.6 .

1021pjd.

103\World Bank (2009) Effective Insolvency systems regulatory framework guidelines principle D.8 8(a)-(d) (n 14)
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insolvency representative’s conduct, decisionsctipas; and are subject to appeal or

review104

The regulatory body has the responsibility to set $tandards of qualification and training
for insolvency practitioners and the members ofrdgulatory body, and to ensure that the
body is constructed and continually being developeslich a manner that it can effectively
perform its regulatory tasks. Ideally, the regutatbody should possess the knowledge and
understanding of insolvency legislation, proceduses practicé® The regulatory body
should also be proficient in executing its funcipmbligations, tasks and responsibilities

whilst implementing its supremacy objectively, r@aebly and consistenthf

It has been submitted by academics that South &$ricegulatory body has failed to meet
some of the above minimum requirements and tha bas impacted on the proper

functioning of insolvency law in South Africa.

It has been stated that with the recognition ofGo@stitution as the supreme law of the land,
the legal community in South Africa has had to adepm the old concept of parliamentary
sovereignty to a new model of constitutional deraogt®’ In Holomisa v Argus Newspaper
Ltd!%® Cameron J encapsulated this principle very fitying’he Constitution has changed the
“context” of all legal thought and decision-making South Africa’.The basis of
constitutionalism is the standard that the powehefstate is defined and constrained by law
to protect the interests of society and therefbeeaim and intention of any state regulation in
South Africa should be to ensure compliance with uhderlying values of the Constitution,

which includes the protection of societal interésts

Thus, the state and the Master each have a cdmstalduty to ensure that societal interests
are protected. It is also accepted that the Mdmstera duty to ensure proper service delivery
and efficient, equitable and ethical public adntnaison which affects fundamental rights
and is accountable to the broader publfdt has been noted by academics that the Master

has failed in certain respects to perform its dansinal duties.

104World Bank 2009 supra

105\World Bank (2000) Insolvency law and the regulatory framework available at
http://web.worldbank.org/WBSITE/EXTERNAL/TOPICS/LAWANDJUSTICE 2.6 .at 16
106\World Bank 2000 (n 105) 16.

07Hoexter, ‘Administrative Action' in the Courts’2006 Acta Juridica 303.

1081996 6 BCLR 836 (W) 836).

1098yrns, Administrative Law under the 1996 Constitution (2003) 28

10As discussed in 1.5 above.
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Much criticism has been levelled at the Master o hasis of its overall performance as a
regulatory body, the exercise of its powers as legguand its institutional capacity. There
have also been criticisms that the insolvency mén in South Africa is not adequately
regulated. This chapter will highlight some of thesiticisms.

3.3.2 Criticisms relating to the Master
3.3.2.1 Lack of resources and institutional cagacit

Commentators have noted the important role thatvthster plays in insolvency law which
was recorded by the South African Law Reform Comsiaisin itsReport on the Review of

the Law of Insolvency, published in 2008 The impact of this important role, according to
one of the commentators, is that creditors areifegdved and interested in the sequestration
or liquidation of the debtor’s estat¥.Creditors do not exercise the proper monitoringhef
administration of the insolvent estate and insteaste the responsibility in the hands of the
Master to finalise the administratiéf® One of the commentators stated that ‘the Master’s
office is burdened with the duty to make too maegisions regarding the administration of
the estate, resulting in creditors becoming tooeutypbed and too dependent on the Masters
office to protect their interests*

The implication of creditor’'s over-reliance on tMaster is illustrated by th&\/lkens v

115 casel’® In this case the court set aside a first accoimtterms of which

Potgieter
dividends had been paid, on the basis that theeeciear duty on the Master to study the
relevant documents and correlate them with thet dafount provided by the trusteé Only
once the Master is satisfied, may he permit anaco lie for inspection!® It is noted that
the Master is placed in a difficult position sinoe is in a conflicting situation where he is
required to be involved in the administration oé tbstate and also to act as an impartial
arbitrator!'® It has also been submitted that it is fairly imgibke for the Master to be able to

exercise the required proper control over trustees liquidators by simply inspecting the

11The SA Law Commission Explanatory Memorandum 2000 (n 11).

12/pid at para 3.1.

131pjd.

24pid.

1151996(4)SA 936 (T).

1165A Law Reform Commission Explanatory Memorandum (n 11), at para 3.3.
Wipjd.

1181pjd.

1195A Law Reform Commission Explanatory Memorandum (n 11), at para 3.4.
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documents before hiff? It is further submitted that even if this was dfeeive control
measure, the Master does not have the properutistial capacity to perform this time

consuming task efficientB32! This will also cause further delays in the procéss

USAID points out that the Master has insufficierperience and trainintf? It is submitted
that the possible cause of this problem is the namtency in training in the different
provinces. Calitz notes that this lack of specai of the Master and its constituents, and
their insufficient training and experience, ‘createlevel of ineffectiveness and inefficiency
amongst the staff?* The result of this is that officials are requiredfunction in various
sections or departments in the Master's offf®eA practical illustration of this is that an
official could be responsible for administration ddceased estates for a period of time and
then move on to being responsible for administratid insolvent estates, regardless of
whether they have the necessary knowledge of iasclv law!?® Calitz notes that it is for
this reason that it becomes difficult to train offis in one particular field since they are not

assigned to one section of the Master’s oftfde.

The Master does not have adequate resources aintesufcapacity to perform its role as
insolvency regulatof?® Calitz highlights that ‘the lack of specialisationthe Master’s office

along with the lack of resources has an impactesmice delivery, as well as prevents the
Master from efficiently carrying out the Constitutis commitment to an efficient, equitable
and ethical public administration which respectspghblic’s fundamental rights and which is

accountable to the broader pubfi¢®’
3.3.2.2 Lack of investigative powers

Another problem noted by commentators is that thastet does not have sufficient
investigative powers to be able to perform the efutexpected in terms of the legislation.
Calitz thoroughly examined the functions of the Maswithin the context of international

standards and found that the Master lacks invdstgygowers relating to the cause of

120/pjd.

2Ypjd.

1221pjd.

123ysSAID 2010 (n 12) 13.

124Calitz J, 2009 LLD thesis (n 16) 258.
1250pjd.

1281pjd.

27 1pjd.

128Calitz J 2011 (n 3) 298.

129Calitz J, 2009 LLD thesis (n 16) 259.
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insolvency*3° Calitz notes that most regulators in foreign jdidsions conduct investigations
on the cause of insolvency, and whilst doing tlalso investigate the behaviour of the

insolvent before the sequestration of his estit€his is required by public polic}?

The Insolvency Act does provide for an interrogatpyocedure which is aimed at acquiring
the necessary information about the insolvent'arfoial affairs and the location of his
property'33 Thus we can see that the investigative powersddtbto the Master ‘are limited
to general enquiries’ and not in finding out théuat cause of insolvendy? Calitz submits
that the advantages of determining the cause olvescy are: first, ‘it separates thena
fide insolvent from the person abusing the system’,, a&tondly, from a law reform

perspective, it would also ‘have substantial angiesal value’!3®
3.3.2.3 Administrative discretion in appointing pigonal trustees or liquidators

The Master has an unfettered administrative diggreto appoint provisional trustees.
However, there have been numerous administrativeckaallenges in the High Court relating
to the Master's appointment of liquidators and teas. These challenges are prevalently
based on the contention that the Master has fadeapply his discretion properly. USAID
also reports on the lack of confidence in the @son of the Master to appoint liquidators

and insolvency practitionef®

The Insolvency Act fails to provide proper critefta the appointment of trustees by setting
out only who is disqualified from being appointesl & trustee. Chapter XIV of the 1973
Companies Adf’ requires that the Master should appoint a ‘suitgigirson’ as a provisional

or final liquidator and similarly sets outs out wisodisqualified from being appointed as a

provisional or final liquidatot38

Calitz and Burdette submit that in the appointmehinsolvency practitioners there is a

discrepancy between what the Insolvency Act andL8¥3 Companies Act require and what

130Calitz J 2009 LLD thesis (n 16) 259.
Blpid.

132pid.

1331pid.

B34pid.

1351pid.

136SAID (n 12) 13.

B37Which is still in effect; see 1.4 above.
138Calitz J and Burdette DA 2006 (n 75) 732
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actually occurs in practidé® The Master in each office has the authority toedsine,
according to their interpretation of the law, thragiice and procedures to be followed in their
offices*° Thus, when it comes to the appointment of insatyepractitioners, the practices
and procedures followed could possibly be differemteach of the offices. There is
insufficient uniformity in the Master's applicationf the criteria for the provisional
appointments in the different provincés .t is submitted that this inconsistency is theutes

of the wide discretion granted to the Master inappointment of trustees and liquidators.

In terms of a 2003 amendment to the Insolvency*&dhe Master is compelled to make an
appointment in accordance with a policy determir®d the Minister of Justice and
Constitutional Developmenf? However, the Minister has not issued any formdicgoThe
most recent development in this regard is thatdih?2 a policy was drafted and submitted to
the National Economic Development and Labour CAduiNEDLAC) for approval with the
intention of it being published in the Governmenazétte. This draft policy will be

examined more thoroughly below.

Corruption and bribery have become a common probfethe appointment of insolvency
practitioners. There have been numerous reportosé associations being formed between
insolvency practitioners and Master’'s office offils as well as reports of insolvency
practitioners granting benefits to the officiale. dne of his key note addresses the then
Acting Chief Master illustrated as occurrencesuddtle forms of bribery, the granting of gifts
during the festive season and lunches betweenitwaets and officiald** He submitted that
‘the independence of the regulator is undermin@tbge associations are formed between the
regulator and practitioner&*it is submitted that reports or even suspicion thiat matter, of
bribery and corruption occurring undermines, and hanegative impact on, our entire
insolvency law system. It is for this reason thagré is a need for proper regulation to

prevent such occurrences. In response to the @itbegaof corruption and bribery in 2009, the

1391pid at 729.

140 Minister of justice and constitutional development :‘Policy on appointment of insolvency practitioners’
submitted to NEDLAC July 2012 (on file) 1.

141Calitz J and Burdette DA 2006 (n 75) 729.

142|n terms of The Judicial Matters Amendment Act 16 of 2003.

143Calitz J and Boraine A ‘The role of the Master of the High Court as regulator’ TSAR 2005 733.

144 | awrence Basset ‘His Master’s voice: a message from the regulator’ (2009) unpublished paper presented at
the AIPSA conference, Johannesburg available at

http://www.saripa.co.za/downloads/conf2009/ LawrenceBasset.pdf

1451pid.
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Chief Master issued a directive, with the purpos&eaminding officials that if they accept

bribes or benefits that would constitute beingibdyrthey would be dealt with severek®

Calitz notes that the measures adopted by the Masten making its decision could in fact
make it more susceptible to litigation challengitsyconstitutionality**/It is submitted once
again that the root of this problem lies in the adstrative discretion granted to the Master

to appoint insolvency practitioners.
3.3.3 Criticisms relating to insolvency practitioners
3.3.3.1 Background

An insolvency practitioner has a very importanert play in sequestration and liquidation
proceedings, as set out in the Insolvency Act ded1973 Companies Act. The Master is
responsible for the appointment of insolvency ptiacters as well as to act as a ‘supervisor’
to ensure that the insolvency practitioner perfolmssduties properly. Thus the Master is
also in charge of the regulation of the insolvepmyfession.

Generally, attorneys, accountants or debt collscamt as insolvency practitioners and they
are generally governed by the professional bodieghich they belong. This is the only form
of regulation there is for insolvency practitioneds is submitted that an insolvency
practitioner has to comply only with the professibrstandards of either an attorney,
chartered accountant or debt collector. There istatutory body or legislation regulating the
insolvency profession. There are voluntary memlbgamisations representing the interests of
insolvency practitioners (such as SARIPA). Howenembership of these organisations is

not subject to qualification or experience requieais’®
3.3.3.2 Lack of regulation of insolvency practitos

The insolvency profession has been criticised wetul for its inefficiency, lack of
competence and dishonest condddt.has been noted that the cause for such criticsstimat
there is a lack of proper regulation of insolvermgactitioners. At present there is no
legislation or binding code of conduct regulatitg tinsolvency profession. There are no

regulations dictating how an insolvency practitioskould perform their task, nor are there

146 Chief Master’s Directive 5 of 2009.

7Calitz ) 2011 (n 3) 301.

148 Calitz J ‘System of regulation of South African Law: Lessons learnt from the United Kingdom’ Obiter 2008
369.

1495 Law Reform Commission Explanatory Memorandum (n 11).
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any indications of what level of competence andlifications a person should have to be
able to become an insolvency practitioner.Althoutgolvency practitioners demonstrate an
array of knowledge and experience, the range ofites extensively?°There is evident

inconsistency in the training and qualification ug#gments for insolvency practitioners and
there is also insufficient regulation to ensuret @hla practitioners demonstrate the required

skills 151

Calitz states that the insolvency profession ‘laaksadequate regulatory framewot®’Mr
Andries Nel, the then Deputy Minister of Justiced aGonstitutional Development in a
keynote addres®® noted that the Master does not possess propeouwitthto fulfil the
proper regulatory function of the insolvency preies™* Ideally, if the Master operated a
complete regulatory function, it would be involvedthe following licensing, training and
capacity building, disciplining as well as remowélinsolvency practitioners. However, the
Master does not have the full authority to perfadhof these function§®

It is submitted that the lack of regulation of iha@ncy practitioners in South Africa is a very
serious obstacle in our insolvency law. Insolvepmctitioners have an essential role to play
in the insolvency procedure, thus there needs @ f@per form of regulation to ensure that

they perform their duties efficiently.

It needs to be noted that in our insolvency lawdorinsolvency practitioner to be appointed
as a trustee or liquidator ‘no qualifications whesthcademic or practical, no experience and
no professional affiliations are required in terofishe Insolvency Act!®® It is submitted and
has been submitted by many that this is where tbielgm lies.

We all recognise that the liquidation industry caincontinue to exist in its present
state, where a person wakes up one morning andegethiat he or she wants to be a
liquidator and goes to the Master, requesting thator her name be placed on a
panel. We also recognise that it is not professiémainsolvency practitioners to
operate from mobile offices on four wheé&is.

150 ySAID 2010 (n 12) 29.

BYypid.

152 Calitz J 2011 (n 3) 302.

153Keynote address by Deputy Minister of Justice and Constitutional Development, Mr Andries Nel, MP, at the
International Association of Insolvency Regulators (IAIR) annual general meeting and conference, Sandton
available at http://www.info.gov.za/speech/DynamicAction?pageid=461&tid=5229 (accessed on 14/06/2013).
154Key note address supra.

155 Key note address supra.

156 oubser A 2007 (n 87) 125.

157 Lawrence Basset 2009 (n 144) 4.
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Loubser submits that the absence of regulatioelation to the qualifications of insolvency
practice and their professional conduct has opéimedioor for fraud and corruption as well

as overall incompetence of the professith.

USAID reports on the inconsistency in training amdjuired qualification of insolvency
practitioners™® It is submitted that this inconsistency has led s@nior insolvency
practitioners and those belonging to large firmsd@referred over ‘new-comers’ and junior
practitioners who are perceived to be less expee@hi® The effect of this is that there is no
proper room for progression and advancement ofinkelvency profession since only a
limited number of practitioners are fortunate ertotig obtain experience and skills in larger

estate administratiori§!
3.4 Recommendations for reform
3.4.1 Recommendations relating to the Master

The Insolvency Act provides the Master with certamvestigative powers during the
sequestration and distribution of an insolvent testd In the SA Law Commission
Explanatory Memorandum report a commentator recomaiee that to prevent creditors from
being too dependent on the Master to protect teyaésts, the investigative powers granted to
the Master should be reductd. The South African Law Reform Commission also
recommended and concluded that the Master’s irgadste power should be reduced in the
sense that the Master should not have the dutyrib€atly investigating each and every
account® Calitz refers to this proposal as a ‘technicabnef proposal’ since in terms of the
proposal the duty is still with the Master to reeeithe account from the trustee or
liquidator®® All that changes is ‘that sometimes unneccessigedtion is not required®®

Calitz thus submits that the proposal does notyreabke any significant changes in the

158 oubser A 2007 (n 87) 126.

159YSAID 2010 (n 12) 29.

1801pjd.

161ySAID 2010 (n 12) 29.

1625y ch as interrogation powers such as in terms of sections 42, 64.65, 66 and 152 of the Insolvency Act

1635A Law Reform Commission Explanatory Memorandum 2000 (n 11) at para 3.1

1645 A Law Reform Commission Explanatory Memorandum 2000 (n 11) 196 This is in terms of the suggested
clause 87(2) where the Master may as hedeems fit insists on strict compliance with the format of the account.
185Calitz J LLD thesis 2009 (n 16) 267.

186/pid.
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nature of the role of the Master besides redudmegbiurden on the Master by removing the

investigation requiremen’

Academics suggest the following reform proposalgarding the problem of lack of
resources: USAID infers that more resources shbeldranted to the Master’s office in order
for them to be able to effectively perform all ¢f dutiest®® Calitz considers the possibility
of reducing the duties placed on the Master andestg that another body should take over
the regulation of insolvency law in South Africateaf taking into account the escalated
workload placed on the Master's offit®. This body would only be involved in the
regulation of insolvency law and thus would be ableffectively perform its dutie'd®

Regarding the Master's administrative discretionewhappointing provisional insolvency
practitioners, Calitz and Burdette proposed thelrieemore precise legislative guidelines on
this aspect’! They have also suggested that there is a neatidadvlinister to issue a formal

policy on the appointment of insolvency practitiosye?
3.4.2 Recommendations relating to insolvency practitioners

To allow for progression and advancement of thelugncy profession, it is has been
recommended that there is a need to encouragerdes@vency practitioners as well as
larger firms to participate in mentoring junior aigency practitioners as well as those who
are lesser qualifietf®> This would lead to an expansion in the growth amcbrall
performance of the industry. Proper regulation doasure that all practitioners maintain
uniform training and skills as well as permit progsciplinary control which is at present
deficient. We do not have a regulatory structurdréin, qualify, supervise and discipline
insolvency practitioners’® It has been recommended that there is a needitdifigations to
be laid down for insolvency practitioners in suclvay that the qualifications will ensure that
only persons who are suitable and capable for tlodegsion qualify to be insolvency

practitioners but at the same time ensuring that‘llar is not set too high’® It has been

1871pid at 268.

168SAID 2010 (n 12).

169 Calitz J 2011 (n 3) 310.

70pjd.

71Calitz J and Burdette DA 2006 (n 75) 729.
721pid

173ySAID 2010 (n 12) 35.

174USAID 2010 (n 12) 29.

175 Andries Nel (n 153).
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submitted that insolvency practitioners will perfomore efficiently once there is statutory

regulationt’®

Andries Nel stated that there have been some atsetm@ttend to the problems faced in the
liquidation industry. However these have been ifigieht and accordingly have failéd’ He
inferred that this is because of the failure toradd the root cause which is a lack of a proper
regulatory framework in the insolvency professtéhHe also recommended that statutory
regulation of the industry is a necessity, withuastantial focus on institutional reform and
capacity building. Calitz and Burdette, in similaain, submitted that “the idea of regulating
the industry should not be viewed as a ‘watchdoijiative, but instead as a chance to reform

the industry.®®

3.5Recent developments

3.5.1 Proposed policy on appointment of insolvency practitioners
3.5.1.1 Background

As mentioned abov&%he Judicial Matters Amendment Act 2003 provided fbe
appointment of a Chief Master to be the executiffeeay of each Master’s office and to
exercise supervision over all of the Masters. Tingpse was to bring about uniformity in the
practice and procedure to be followed by the Maistezach provincé®! It also granted the
Minister of Justiceand Constitutional Developmdm power to determine a policy, to be
tabled in parliament before publication in the Goweent Gazette, for the appointment of
insolvency practitioners in order to ensure coesisy, fairness, transparency and the
achievement of equality for persons previously diisataged by unfair discriminatidf? In
July 2012, a proposed policy was submitted to NEDL#&r consideration the outcome of
which has not been publicised. The main featurethefproposed policy will be set out

below.

1781pjd.

7 1pid.

1781pjd.

179Calitz J & Burdette DA (n 75) 734.

180As discussed in chapter 3.2 See, further, Calitz J 2011 (n 3) 301.
18lpjd.

1821pjd.
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3.5.1.2 Main features of the proposed policy

In the policy document, dissatisfaction was expdsat the fact that nine years had lapsed
since statutory provision was made for such a ppldth no recommendation yet having
been made to, and thus no policy having been detedby, the Ministet®® It was also
noted that the Masters still act in terms of the-statutory policy, issued without any
authorityin 2001by the Department of Justice anchgiitutional Development, for the
guidance of the exercise of their discrettéhreliance upon which was criticised in the
Distributive case'®® The preamble to the policy states that ‘there isied to instill
confidence in the process of appointing insolvepctitioners and to prevent corruption,
fronting and favoritism*®® The proposed policy is intended to replace alviotes policies
and guidelines, relating to the appointment of Ivesacy practitioners, used in the Master’s
office and to form the basis of the transformaiddnhe insolvency industrd#’ It is intended

to be a first step, away from rules based on themement of previously disadvantaged
individuals (PDI), towards the adoption of criterfar the appointment of insolvency
practitioners that would be in line with Broad BasBlack Economic Empowerment
(BBBEE) requirement&®

The proposed policy applies to matters where thatdtahas to exercise its discretion to
appoint provisional insolvency practitioners, iepysional liquidators, provisional trustees
andcurators bonis.*®8Thus, creditors would retain their right to voteceditors’ meetings for
the appointment of a practitioner after a finaluseiration or liquidation order is grant€8.
In terms of the proposed policy, persons may beoiapgd by the Master as provisional
insolvency practitioners only if their names appear a Master’s Lisf! which must be
arranged alphabetically according to whether threyjumior or senior practitioners and where

183pid.

184 See 3.2, above, for discussion of the Policy: Strategy on Procedures for Appointment of Liquidators and
Trustees dated June 2001, referred to as the ‘2001 Policy’, referred to by Calitz J2011 (n 3) 301.

185 See 3.2, above.

186 principle 1.2 (preamble of the policy) and Principle 4.2 (n 140).

187principle 4.2 (n 140). The policy document states that the Chief Master’s Directive relating to the policy
should not deal with matters reserved for the policy or duplicate the policy but ‘with practical matters and
matters of form in order to implement the policy’. The rationale behind this is to prevent directives,
implemented after the policy, from conflicting or undermining this proposed policy.

1885eePrinciple 1.3 (preamble to the policy) (n 140); Ibid.

189pid.

1%0 The policy applies to appointments made in terms of the Companies Act 1973, and not to appointments for
a solvent company wound up voluntarily in terms of section 80 of the Companies Act 2008. See Policy
submitted to NEDLAC (n 140) 1.

1principle 8.1 (n 140).
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they fit for BBBEE categories 1 to'4? Persons who wish to be included on a Master’s List
must apply by way of affidavit in the prescribedn®®® stating that they are bound by the
Code of Conduct for insolvency practitioners cameai in schedule 1 to the polié}t

Applicants must lodge a certificate that they aembers in good standing of at least one of
four professional organisations, these being:

the Association for the Advancement of Black Ingoley Practitioners (Abripsa);

South African Restructuring and Insolvency Pramtitirs Association (SARIPAF®
the South African Institute of Chartered AccoutsgiSAICA);
or the Law Society of South Africa (LSSAY).

The certificate must certify th&t:

» the applicant has sufficient knowledge and expegeto administer an insolvent
estate;

» according to reliable information stated in theid#¥it, the applicant has sufficient
infrastructure to administer insolvent estates, trel Master, or Masters, in whose
areas of jurisdiction the applicant has sufficigrtastructure or access to sufficient
infrastructure;

* and the applicant is current with all tax respoitiis.

The applicant must also hold a recognised four-y@ahelor's degree in law or commerce.
There is a proviso that the Chief Master may dispewmith this requirement if the applicant
has at least five years suitable practical expedgeim administration and winding up of

insolvent estate’s?

In terms of the code of conduct for insolvency ptamers in schedule 1 to the policy, the
Chief Master has the authority to remove names ftben Master’s list in the following

circumstances:

192 terms of Principle 8.6 (n 140).

193principle 8.2 (n 140). Schedule 2 to the policy also prescribes specific supporting documents.

1%4bid.

1%5The policy document mentioned SARIPA’s former name, the Association of Insolvency Practitioners of
Southern Africa (AIPSA).

1%6principle 8.3 (n 140).

Y7 1pid.

198principle 8.4 (n 140).
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(a) Persons who no longer qualify to be includedtanList or who did not qualify

when they were included (this includes a persorok&u by the court on account of
misconduct from an office of trust and persons vgawe false information on a
material matter during an application to be inctidm the List). (b) Persons who
could be removed from office by the Master in tewhsection 60 of the Insolvency
Act or section 379 of the Companies Act, 1973 (Whapplies to close corporations
as well) — failure to perform satisfactorily anytgimposed by the relevant Act or to
comply with a lawful demand of the Master and (®rdéns who thwart the
implementation of the Policy that is those persehs are guilty of not participating

actively in the administration or affording jointhappointed practitioners an
opportunity to participate in the administrationestates®

The policy also lays down certain criteria to bet lefore the Chief Master can remove a
name from the Master’s 1igt° The Chief Master is also required to provide \eritreasons
for his or her decision to remove or not to remavaractitioner’'s name from a Master’s list
and is required to furnish any interested persah tiiose reasorf8* The policy lays down
an extensive list of requirements that must be mbkén insolvency practitioners are

appointed by the Mastéf?

Apparently, not much progress has been made divecedlicy was submitted to NEDLAC.
Only once NEDLAC has considered the policy, cdpeitsubmitted to the Minister of Justice
and Constitutional Development for consideratidrihé Minister approves the policy it will

be tabled in Parliament and published in the Gavemnt Gazette.
3.5.1.3 Comments

Given the criticisms noted by academics, it is si@oh that the proposed policy does
circumvent some of the problems relating to the tetés administrative discretion mentioned
above. The policy provides detailed guidelines that Master is required to follow when
appointing provisional insolvency practitioners.eTholicy matches the recommendations
made by Calitz and Burdette by providing precisedgiines for the appointment of

insolvency practitioners and by recommending thatrequisition system be abolish&d.

The policy contains a lot of procedural detail whis non-negotiable, so that the Chief
Master is effectively bound. This leads to the adestion of whether there is an advance

attempt of micro management of the appointmenhsbdlvency practitioners. However, after

99| terms of Principle 8.8 (n 140).

200Refer to Principle 8.9 for the listed criteria to be met.

201principle 8.10 (n 140).

202 Refer to principle 9 for the list of requirements that must be met.
20375 stated in the explanatory memorandum of the policy.
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taking into account the criticism and recommenahativat there is a need for more precise
guidelines, it is submitted that this detail isurgd. The precise guidelines in the policy
reflect the need for transformation of the indusanyd the need for administratively fair
decision making. Thus, the provisions of the prepogolicy will be effective in countering

the criticisms and transforming the insolvency istiyiand profession.

Recently, there have also been many challengesusding the appointment of black and
white insolvency practitioners. A recent illustaatiof such a challenge in the media recently
is Abripsa’s call for answers from the Reserve Bafikr the Registrar of Banks (a division
of the reserve bank) filed an application to seideasthe appointment of two black
liquidators?®* According to Abripsa this application by the reserbank ‘negates
transformative objectives’. The registrar wantedhgte practitioner to be appointed who is ‘a
more knowledgeable and experienced nominee’, rdttaar the two practitioners who were
appointed by the Master. Abripsa contended thatRéserve Bank was opposed to Black
Economic Empowerment and that the Government stgiafalin since the Reserve Bank is a

state entity.

It is submitted that the above illustration empbesithe point that problematic issues
surround the appointment of insolvency practitisnen an ongoing basis and that it is
essential that clear, transparent criteria andga®es be put in place. The proposed policy
provides for such required guidelines quite effesdti. It is submitted if the policy was in
effect there would be more clarity on the distiootbetween the role of a senior and junior
practitioner and their position taking into accouhe BBBEE policy and the relevant

categories, thus the policy should be initiatechwitt any further delay.
3.5.2 The policy and regulation of the insolvency industry
3.5.2.1 Main features

In the explanatory memorandum to the policy thedném statutory regulation of the
insolvency profession is notétf. According to the memorandum, draft legislation €Th
Insolvency Practitioners Bill) has been prepareadtiics, but it has been postponed until the

policy for the appointment of insolvency practitos is finalised® This Bill has not been

20410L Business ‘Black liquidators oppose white choice’ Nov 3 2013 available at
http://www.iol.co.za/business/companies/black-liquidators-oppose-white-choice-1.1601348 .
205poicy submitted to NEDLAC (n 140) 24.

2081pjd.
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made publicly available. The memorandum notes bleaause regulation of the industry is
urgent and statutory regulation cannot yet be impleted, temporary provision is made in
the policy for the regulation of the industf/.'Statutory regulation is the ideal, but for now
the Policy requires professional affiliation in dinwith the existing and international
practice.??® This is done through the code of conduct containeBichedule 1 of the policy,

which practitioners must abide by in order to bateMaster’s list$%°
According to the code of conduct:

* Practitioners must at all times render and perfdhmir services and conduct
themselves in a competent, correct, professiomalptrable and impartial manrréf.

» Practitioners may not engage in conduct whichshkalest or otherwise discreditable,
prejudicial to the administration of justice, ligketo diminish public confidence in
practitioners as a profession or the administratidnestates, or likely to bring
practitioners as a profession into disreptte.

* Practitioners who in fact possess, or ought to ggxssa particular level of knowledge
or skill must employ that level of knowledge orlkki the provision of services?

 They may not undertake work requiring a certainegtipe without possessing or
being able to apply that expertiEe.

* They may not declare or create the impressionttiegt have specific expertise which
they do not have or undertake any task which theynkor ought to know that they
are not competent to deal with.

 They must also ensure that they have sufficienikedge of the applicable law to
fulfil all professional engagement¥’

» Practitioners may not, without lawful excuse, tailmake payment of monies to other

parties within the time limits set out in legistatior, in the absence of such statutory

2071pjd.

208poicy submitted to NEDLAC (n 140) 24.
2091pjd.

2105ection 2 of the code of conduct.
2ypid.

212 Ccode of conduct para 3.1.

213 Code of conduct para 3.2.

214Code of conduct para 3.3.

215 Code of conduct para 3.4.
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provision, fail to make payment within a reasonatihee from the date that such
monies become due and payatife.

They must observe the principles relating to googbarate governance as set out in
the King Ill report?!’

They may not, by means of misrepresentation, revaartdenefit, or offer of any
reward or benefit, whether directly or indirectipduce or attempt to induce any
person to vote for their appointmenht.

Practitioners must promote and advance transfoomatnd empowerment of
legitimate andsustainable black-owned and femaleaed practices and may not
make themselves guilty of fronting or failure toet cases of fronting of which they
are aware?®

Practitioners may not make a donation, contributtorpayment in any form to a
public official or public officer, which constitutea bribe or is contrary to a directive
by the Master or the Department of Justice and ttatisnal Development?°
Practitioners may not engage in conduct involvinghdnesty, fraud, deceit or
misrepresentation, or knowingly make a materiadlisé or misleading statement to
stakeholders or othefd!

Practitioners may not allow bias, conflict of ireet or undue influence of others to
affect their decisions or conduét

Practitioners must render and perform their ses/foee from any improper influence
or pressure and in an impartial and independentneraim the best interests of the

general body of creditors of estatés.

In terms of the policy the code of conduct will &eforced and administered by a council

which will be constituted by the following® an official in the Department of Justice and

Constitutional Development as chairperson - noreishah writing for that purpose by the

Minister of Justice and Constitutional Developmeatid a representative nominated in

writing by Abripsa and SARIPA. The council wouldsalconstitute of an attorney nominated

216 Code of conduct para 4.2.
217 Code of conduct para 5.6.
218 Code of conduct para 6.3.
219 Code of conduct para 6.4.
220 Code of conduct para 6.6.
221 Code of conduct para 6.7.
222 Code of conduct para 7.3.
223 Code of conduct para 7.3.
224Code of conduct para 8.1-8.6
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in writing by the LSSA, an accountant nominatedwinting by SAICA. The chairperson
may, after consultation with the Council, nominatee or more persons to form part of the
council during a particular investigation and mapaint an attorney or an accountant, or

both, to assist with any particular investigation.

The powers of the council are contained in Annexur® Schedule 1. The council must
investigate complaints against practitioners, adiogr to the procedure set out in the code
and may issue a written reprimand, impose a fireranommend to the Chief Master that the
practitioner be removed from the Master’s lista fractitioner has been found to contravene
the code. Practitioners must comply with all ordeeguirements and requests by the council
or the chairperson or secretary of the council uBaf or failure by a practitioner to comply

with a direction to appear or produce anything titutes unprofessional conduct.
3.5.2.2 Comments

In relation to the insolvency profession and rejotaof insolvency practitioners, it has been
suggested that the regulator should be involveliteansing, training and capacity building,
disciplining and removal of insolvency practitioagdrom the profession. It has also been
recommended that there be listed qualificationsiired in order to enter the profession. The
code lists the required qualifications that a ptiacter must have in order to have their name
on the Master’s list and be appointed as providiamolvency practitioner. The code also
provides at length for the disciplining and remowdlinsolvency practitioners from the
Master’s lists.

However, it is submitted that the policy along wilie code is only applicable to provisional
insolvency practitioners that are appointed byNtaester. The policy and code does not apply
to final trustees or liquidators who are appoinbgdcreditors. This means that the code
cannot provide the regulation that the insolvenmfgssion requires since the code does not
circumvent all of the problems and criticisms of ihsolvency profession. There is still an
urgent need for legislation to be initiated to reggi both provisional and final insolvency

practitioners.

However, the code does provide for some form olulagn of provisional insolvency
practitioners. Thus it is submitted that this pglioeeds to be tabled in parliament

immediately, because the policy’s code of conduatilel ensure that practitioners, who are
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provisionally appointed by the Master, maintainatisactory standard of performance and
skill.

3.6Conclusion

The Master is the regulator of insolvency law.slcrucial that the Master’s office functions
efficiently and meets the standards of what is irequof a regulatory body. However,
academics have noted that the Master has fallemn, sha@ertain aspects, of what is expected

of a regulatory body.

Criticisms of the Master’s office include the lackresources and institutional capacity, the
lack of sufficient investigative powers and inscié#nt guidelines for the Master when
applying their administrative discretion when appioig provisional insolvency practitioners.
The lack regulation of the insolvency professios h#so been criticised. It has been noted
that the Master as regulator does not have theatihority to regulate the profession nor is
there a statutory body or legislation regulating firofession. This lack of regulation has
impacted on the performance of the insolvency itrgusSome of the criticisms discussed
include that there is no required qualificationgarms of the Insolvency Act for a person to
act as a practitioner, inconsistency in trainingirefolvency practitioners and insufficient

supervision and disciplinary control of practitios.e

It has been recommended that more resources shewgdanted to the Master’s office. It has
also been recommended that another body shouldbiadethe regulation of insolvency law.
It has also been proposed that precise legislajividelines be provided regarding the
appointment of insolvency practitioners. Anotheggestion was that the Minister must issue
a formal policy on the appointment of insolvencggiitioners. In relation to the insolvency
profession, it was emphasised that statutory réigulaf the profession is a necessity. It is
submitted that it is vital that these comments sungigestions be considered in order for us to

be able to achieve an improved regulatory system.

The most recent development regarding the regulaifansolvency law in South Africa is

the draft policy on the regulation of insolvencyaghtioners that has been submitted to
NEDLAC in 2012. The policy intends to provide guides relating to the appointment of
provisional insolvency practitioners. The policyopides criteria for the appointment of

provisional insolvency practitioners that are meliwith BBBEE requirements. It is submitted

34



that the policy provides sufficient guidelines twable the Master to apply his administrative

discretion properly when appointing provisionaldiv@ncy practitioners.

The policy also includes a code of conduct thablirency practitioners must adhere to in
order to be placed on the Master’s list. The pddiaggode of conduct has the potential to
regulate provisional insolvency practitioners. Hoer the policy and its code of conduct
only applies to the appointment of provisional pitemners. Thus, it is submitted that the
code of conduct is inadequate to achieve the lef/ekgulation of the industry that would
conform to international standards. The enactmémggslation regulating both provisional
and final insolvency practitioners would most likelchieve this. An Insolvency Practitioners
Bill has been drafted but it has been suspendedipgrihe initiation of the policy on the
appointment of insolvency practitioners. It is suibed that the policy has the potential to
provide temporary regulation of provisional insaleg practitioners until legislation is

enacted.

The policy is at a standstill, since nothing hasrbdone further to initiate the policy. The
effect of this is that the regulation of South A&n insolvency law is still in the same
position as before the policy was drafted. The qyohas the potential to circumvent the
problems relating to the appointment of provisiomedolvency practitioners, therefore it

should be initiated without any further delay.
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CHAPTER 4 RECENT COMPARATIVE DEVELOPMENTS
4.1 General

Issues relating to regulation of insolvency pramtiérs are not unique to South Africa. A
number of foreign countries have developed, orimrine process of implementing, reform
initiatives in an endeavour to improve the regulaystems applicable in their jurisdictions.
Interestingly, to some extent, a tendency, or & shithinking, is apparent, away from state
regulation, towards self-regulation and co-reguolatdf insolvency practitionef€® In this

chapter, some recent developments in New Zealansty@dlia and England and Wales will be
sketched with a view to comparing them with initias intended for, and progress, or the

lack of it, made in, South Africa.

4.2 New Zealand

The position in New Zealand has been criticisedttmn basis of there being insufficient
regulation of insolvency practitionet®. Insolvency practitioners do not have to obtain a
licence to be an insolvency practitioner. Indeedreently highlighted, in order for a person
to practice as an insolvency practitioner, he @& istust be over the age of eighteen and not
be mentally ill or bankrup®?’ In April 2010, the New Zealand Government introgiiche
Insolvency Practitioners Bill (the Bilf?® which has generated much debate, mainly focusing
on whether it would introduce sufficient regulatiaf insolvency practitioners in New

Zealand or whether more is required.

The Bill establishes the following regulatory regima public register for insolvency
practitioners, a requirement that all insolvencgatitioners must be registered and allows for
the removal and disqualification of insolvency piteaners from appointments in certain
circumstance$?® The Bill still does not lay down any qualificationr experience
requirements that a person must have in orderdctipe as an insolvency practitiorfé? The

Bill also does not provide for a monitoring or iestion regime3!

225 See modes of regulation discussed at 2.1, 2.2 and 2.3, above.

226 Insolvency Practitioners Bill 2010; available at http://www.parliament.nz/resource/0000160370.
2271bjd.

2281pjd.
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The Bill has been through its second reading itigraent?®2 Under the current version of
the Bill (as reported back from the Commerce SeCmnmittee in May 2011), insolvency
practitioners will need to be registered on a tegibeld by the Companies Offié&.In his
second reading speech Hon Craig Foss the Minigt€@oonmerce mentioned that further
policy work had been done on the Bill and that apsementary order paper had been
introduced with further amendments that would bettiggn the requirements for the different

types of practitioners and elucidate the obligatiohinsolvency practitioners?

The New Zealand Institute of Chartered AccountgdNZ&ICA) and INSOL New Zealand
(INSOLNZ)?*® maintain that the Bill (as currently drafted) wilbt go far enough to ensure
that insolvency practitioners have the necessamemrance, competence and integrity.
Accordingly, a joint proposal has been developeerioance the self-regulation of insolvency
specialists.NZICA and INSOLNZ petitioned for a tstiger’ Bill on the basis that the current
Bill does not adequately regulate insolvency ptiacters and it does not provide any
guarantee that an insolvency practitioner is cap#blpractice or is a ‘fit and proper’ person
to practice€?*® According to NZICA and INSOLNZ it is essential thasolvency practitioners
acquire a greater range of skills and expertiseesinsolvency practice in New Zealand has
grown to be more complex and speciali$€dt has also been noted that, in comparison with
international standards, New Zealand’s insolvencgctitioners are under-regulatéd.
NZICA and INSOLNZ submit that further regulation tife insolvency profession would
ensure that insolvency practitioners have the redquskills and experience to perform their
duties and ensure that the profession is appreabyiaégulated and administered providing

the public and creditors with confidence in theteys™>°

NZICA and INSOLNZ have proposed that the New Zedlasolvency industry should self-
regulate and that NZICA and INSOLNZ should be théustry bodies to do th#® They

22|nsolvency Practitioners Bill Second Reading [sitting date: 26 September 2013 Vol 693 page: 13820]
www.parliament.nz .

331pjd.
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Z5INSOL International is a global association of professionals including accountants, lawyers, regulators, judges
and academics who specialise in business turnaround and insolvency. The New Zealand member association,
INSOL New Zealand (INSOL), operates as an affiliate group to NZICA’s Insolvency Special Interest Group.
2%nsolvency practitioner regulation consultation document 17 June 2013 www.insol.org.nz/, hereafter
referred to as ‘the consultation document’.

237 pid.
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240Consultation document (n 236) at 6.

37



propose a self-regulatory system in which evergliency practitioner (whether a member
of NZICA or INSOLNZ or not) must hold an insolvengyactitioner licence before they
accept assignment as the insolvency practitionearninsolvent estaté! Only once the
relevant criteria listed by NZICA are met, will(NZICA) grant the insolvency practitioner a
licence?*? Those practitioners issued with a licence whoraxefull members of NZICA or
not otherwise admitted as non-member partners, @881idNSOL members, must comply (as a
condition to being licenced) with NZICA’s code dhis, disciplinary processes, practice
review requirements and engagement stand4fdNZICA has also set down specified
criteria for its own members to meet in order feerh to obtain a licenéé? There are also
specified criteria for an INSOL member who is notNZICA member to meet in order to
obtain a licencé?® After issuing licences, once the necessary remgngs are met, NZICA
will maintain a database of licenced insolvencycpti@ners?4®

INSOLNZ and NZICA received submissions on the ja@rdposal where twelve submissions
of fifteen supported the propog4l. INSOLNZ and NZICA have considered the submissions
and other feedback and have noted that no furivesuitation is requiref® INSOLNZ and
NZICA now intend to work towards finalising the pasal?*®

4.3 Australia

The Australian insolvency profession is regulated the state. Australia’s individual

bankruptcy and corporate insolvency is regulated administered by two separate state
divisions. Bankruptcy policy is administered by th#torney-General’s Department and its
practice by the profession is regulated by the Wreswy and Trustee Service Australia

(ITSA).?%0 Corporate insolvencypolicy is administered by Treasury and the practice of

24 pjd.

222|pjd.

2831pjd.

244/ pid.

25bid.
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2¥Summary of and response to submission on NZICA’s and INSOL’s proposed insolvency self-regulation 9
December 2013 available on www.insol.org.nz .

2%81pjd.
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259sybmission of the IPA to the productivity commission — Regulatory Burdens 1 April 2010 (The IPA
submission) available at www.pc.gov.au/ data/assets/pdf file0011/95609/sub007.pdf hereafter referred to
as ‘IPA submission’.
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corporate insolvency islargely regulated by the thalsn Securities and Investment
Commission (ASIC). Both ASIC and ITSA are governtagencieg>!

ITSA registers trustees in relation to bankruptcydadso licenses debt agreement
administratorg€>?A trustee is then regulated by ITSA and is subjést regulation
anddiscipline processes under the Bankruptcy?’Zcin order for a practitioner to be able to
be appointed as a liquidator, administrator or ikeze they must be licensed by ASIC as a
‘registered liquidator’ or ‘official liquidator*?>Corporate insolvency practitioners
(liquidators, administrators, receivers) are reget and regulated by ASIC and are
disciplined by processes under the Corporations’®an insolvency practitioner may be a
person registered by ITSA as a trusteein bankruptay at the same time be registered by
ASIC as a registeredliquidator. The Insolvency LBeform Bill 2013 is the most recent
development in Australian bankruptcy law. The Bilins to improve insolvency practitioner
professionalism, competency, communication andsparency as well as the efficiency of

insolvency administration in Australfa®

Recently, professional associations have laid dstandards of conduct as well as codes of
conduct by which their members must abitfe Membership of these associations is
voluntary making the code binding on its memberly.ét¥ The Accounting Professional
Ethical Standards Board (APESB) and the InsolveRactitioners Association (IPA) are
examples of associations which have laid down codegiustralia. Most insolvency
practitioners are members of at least one of tbépsional associations, binding them to an
enforceable code of conduct. However, it is stilsgible for insolvency practitioners to
become registered liquidators through licensindABYC even though they are not members

of any professional associatiéi.Brown and Symes have stated that‘this is unacbégpta

Bpid.

2 pjd.

253IPA submission 2010 (n 250).

254D Brown & C Symes, Submission to Senate Inquiry into Liquidators and Administrators 19 March 2010
available at https://senate.aph.gov.au/submissions/committee.pdf last accessed 3 November 2013.
2551pid.

26Keynote address by Greg Medcraft, the chairman of ASIC at the IPA National Conference 9 May 2013 2
available at http://www.asic.gov.au/asic/pdflib.nsf/LookupByFileName/Keynote-address-to-Insolvency-
Practitioners-Association-of-Australia-National-Conference-2013.pdf/Sfile/Keynote-address-to-Insolvency-
Practitioners-Association-of-Australia-National-Conference-2013.pdf last accessed 31 October 2013.
27Browns & Symes, ‘Insolvency Practitioner Regulation: providing practice standards through the use of codes
of conduct’ available at www.law.adelaide.edu.au/research/bils/docs/Brown-Symes - Insolvency-
practitioner-regulation.pdf .
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and contrary tointernational best practice, thathspeople could in theory be licensed

without being bound by anyenforceable code of cohtff’

An advantage of professional bodies laying downesod that they serve as a standard of
conduct in disciplinary proceeding®. They serve as a guide for action in a specifie casl
they demonstrate the profession’s commitment tegiity and public servic®? The
Insolvency Practitioners Association of Australi@A) has been working together with ASIC
to improve insolvency practitioner standards, aadehintroduced the Code of Professional
Practice (The IPA codé$? the latest edition being the third edition whisheiffective from
the 1 January 2012°* The IPA code is well accepted by the insolvencyfgssion, the

regulators of insolvency law as well as the Coffis.

The primary purposes of the IPA code is to go bdyevhat is stated in legislation,
regulations and judicial pronouncements by: setstendards of conduct for insolvency
professionals; informing and educating IPA memiaerso the standards of conduct required
of them in the discharge of their professional oesibilities; and providing a reference for
stakeholders and disciplinary bodies against whigéy can gauge the conduct of IPA
members® It is anticipated that the IPA code will assisgutators, courts and tribunals in
their understanding of proper professional starslamt acceptable insolvency praciite.
However, the IPA code is subject to the law andaiesisubject to the views of the courts
which are not obliged to accept or follow its reeuients or guidancé®

In his keynote address at the Australian IPA Natid@onference, in 2013, the chairman of
ASIC, Greg Medcraft, noted the importance of sefjulation of the insolvency profession by
stating that industry and professional bodies gitay a role in the regulation of the
insolvency profession and that ASIC cannot be deba solely to regulate the insolvency
sector?®® He noted that industry standards complement ktigisi, provide guidance on how

to comply with the law and extend further the stadd set by legislatioti’ He submitted

260 |pjd.

261 Dal Pont G ‘What are Rules of Professional Conduct for?’ New Zealand Law Journal 1996 254.
262 Dal Pont G 1996 (n 261).

2631pjd

2641pA Code of Professional Practice for Insolvency Practitioners Third edition (the IPA code).
2651pid.

2651pid at 1.

267|PA code (n 264) at 2.

268|pA code (n 264) at 2.

29K eynote address by Greg Medcraft, the chairman of ASIC (n 256).

270/pjd.
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that if self-regulating bodies do not efficientiggulate the profession, the state will step in
and impose legislative reform which could leadhe possibility of the state ‘over-regulating
the sector?’! He acknowledged the importance of the IPA codéaénAustralian insolvency
profession and applauded the IPA for their williega to continually improve the IPA

code?’?

Brown and Symes commented on the co-operation,usiralia, between the relevant state
regulatory body and self-regulatory body, illustigtinstances where the IPA code was
recognised by ASIC and considered by the courthéir decisiong’® However, they have
noted that there are certain aspects of the IPA ¢bdt need to be improved, such as the
IPA’s disciplinary, enforcement and complaints @aeres’’ The authors criticise the lack
of formal recognition of the IPA code and they segjgthat Australia should shift to a co-
regulatory systerd”® According to them, this would result in formal ogaition of industry
codes and would rectify the voluntary nature of rbemassociation, ensuring that all
insolvency practitioners belong to a professiorsslogiation and are bound by its ther&6f.
The authors are of the view that, subject to thedrfer an improvement in the enforcement
mechanisms for the codes, the IPA and APESB caunsbd as a basis for a co-regulatory
approach in Australian insolvency 1&W. They anticipate that a co-regulatory model might
lead to a more effective regulatory system with seto scrutiny and enforcement

mechanismg’8

4.4 England and Wales

In England and Wales, the supervision and autharisa(regulation) of insolvency
practitioners (trustees and liquidators) is undenaby a government agency, the Insolvency
Service acting on behalf of the Secretary of StateBusiness Innovation and Skills (BIS),
under statutory powers granted by the Insolvencly 1886, or by one of seven recognised
professional accountancy, legal or insolvency ptianers’ bodies under delegated functions

pjd.

2jpid

2735ee Browns & Symes 2013 (n 257) 13 -15 for reference to key decisions of Australian courts that have
considered the IPA code.

274Browns & Symes 2010 (n 250).

2731pjd.

25Browns & Symes 2010 (n 250).

277 1pjd.

2781pjd.

41



within the framework of the legislation and mematamf understanding/® Thus, inEngland

and Wales, there is a state body and a non-stdteregulating the profession.

These seven professional bodies are responsibleefpiation of insolvency practitioners
based on terms agreed upon in memoranda of undérstgbetween them and the Secretary
of State?®® The powers conferred on the professional bodiesrcosetting comparable
standards between the bodies for education andrierpe; monitoring; investigating
complaints; and discipline. The bodies report te thsolvency Service on the proper
discharge of their delegated functions and they sagiect to monitoring by ! Calitz
appropriately identifieshis regulatory scheme as being one of ‘governmeniiored self-
regulation’?®? It is submitted that it would also be appropri@eegard it, in essence, as a co-

regulatory systeri®3

In terms of the Insolvency Act 1986, it is a crimlimffence (punishable by imprisonment or
a fine) for an individual or company to act as asolvency practitioner if they are not
qualified to do s3®* If a person wants to act as an insolvency pracii, they must acquire

a license authorising them to act as an insolvgmagtitioner either by being a member of
one of the recognised professional bodies or byimga&n application to the Secretary of
State?®> The Secretary of State will grant a licence todpplicant once the similar eligibility

criteria, by the recognised professional bodies,met?8® These criteria relate to fitness and

propriety as well as education and trainfAg.

The English system, as it stands, is not a trathtico-regulatory system because the state is
not involved only in the oversight of the regulatioy the professional bodies. The Secretary
of State is responsible for supervising the reguaby professional bodies and also regulates
insolvency practitioners. The position, therefasethat, under the existing regulations, some

279 |n terms of ss 391 and 393 of the Insolvency Act of 1986 (hereafter referred to as Insolvency Act 1986).
280Calitz 2008(n 148) 365.

8lpjd.

282C4itz 2008 (n 148) 363.

283See 2.4, above.

284|n terms of s 389 (1) of the Insolvency Act 1986.

28|n terms of s 388 of the Insolvency Act 1986.

28| terms of s 396-398 of the Insolvency Act 1986.

287 Ibid.
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insolvency practitioners are directly regulated thye Secretary of State for Business

Innovation and Skills (BIS) and others are reguldig the listed professional associatiéfs.

This has been criticised for creating a conflicirdérest because the government is also the
oversight regulator. Another problem is that ther8ery of State cannot impose fines or
sanctions against insolvency practitioners for nompliance but may only remove the
practitioner’s licence. On the other hand, the ggeional associations can impose sanctions,
including monetary fines, as well as restrictioms the type of work that the insolvency
practitioner can continue to carry out. This led titovernment to include authorisation of
insolvency practitioners in clause 9 of the dradér&yulation Bill, published by parliament in
July 2013%8°

In terms of the Draft Deregulation Bill, the Seamgtof State will no longer be involved in

the licensing and regulation of insolvency praetigrs. Insolvency practitioners, who are
currently regulated by the Secretary of State, Ww#l regulated by one of the seven
professional bodies that are involved in the reguteof insolvency practitioners. It has been
noted that transferring regulatory powers from sit@te to the professional bodies would
simplify the current regulatory framework and remae conflict of interest mentioned

above. It will also ensure that equal sanctioresianposed on all insolvency practitioners
who have failed to comply with the standards rezpliiiThe Minister of Business, Innovation
and Skills, Jo Swinson, has stated that transfgiitie state’s power to regulate insolvency
practitioners to professional associations willyide ‘greater clarity and consistency to the
regulatory regime’. She also noted that the resuthis would be that the state could now

focus on its role of overseeing the regulationhef insolvency professicii®

The process is ongoing, however, as, in its latgsort, issued on 19 December 2013, the
parliamentary Joint Committee on the Draft DeregoiaBill recommended that clause 9

should be the subject of further consultation withrelevant stakeholdef8?

288/New measures to streamline insolvency regulation announced’ 01 July 2013 available at
http://insolvency.presscentre.com/Press-Releases.New-measures-to-streamline-insolvency-regulation-
announced-68efa.aspx accessed on 01 November 2013.

29Draft Deregulation Bill July 2013 at 3 available on www.parliament,uk.business/committees/committees-a-
z/joint-selection/draft. The intention behind this Bill is mainly to save costs by reducing unnecessary state
regulation in a number of government related spheres of activity.

201pjd,

21See the report of the Joint Committee on the Draft Deregulation Bill at
http://www.publications.parliament.uk/pa/jt201314/jtselect/jtdraftdereg/101/101.pdf; accessed 22 January
2014. The main reason for this was the provision, in the draft Bill, for insolvency practitioners to be able to
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4.5Comments

Like South Africa, New Zealand has a state regdlatstem. As noted, there is no legislation
in South Africa that regulates insolvency practidos. Academics have emphasised the need
for such legislation. However, in South Africa, thesolvency Practitioners Bill has been
postponed pending the finalisation of the insolyepractitioners’ policy. New Zealand, on
the other hand, has made attempts to initiate l&gia (in the form of the Insolvency

Practitioners Bill) to regulate the insolvency @sgion.

As in South Africa, New Zealand does notspecifylifjaations that a person must have to be
an insolvency practitioner. The New Zealand InsotyePractitioners has been criticised for
its failure to provide adequate regulation, theailtesf this is that attempts have been made to
improve the Bill to strengthen the regulation oé throfession. Suggestions and proposals
have also been made by professional bodies (NZIGa\ IAISOLNZ) for a self-regulatory
system. As mentioned earlier, these proposals haga supported thus indicating that New
Zealand would adopt a self-regulatory system. HaneWSOLNZ and NZICA should
reconsider their proposal suggesting that New Zebbdopt a licensing system, taking into
account the recent developments made in the UKeMieansing as a requirement to practice

as an insolvency practitioner has been removed.

It is submitted that South Africa should take iraocount the lessons learnt and the
developments made in New Zealand. It is imperathad the South African government
firstly initiate legislation to regulate insolvenpyactitioners and secondly encourage industry
bodies to self-regulate the insolvency professidbhe Australian state body ASIC has
adopted this mechanism of encouraging and suppgoitisolvency bodies to regulate the

profession.

As mentioned above the chairman of ASIC has wauofetthe possibility of the state over-
regulating the profession if insolvency bodies dot rself-regulate the profession
themselves®? It is submitted that this warning should also gpyel South Africa and New
Zealand. Consideration of this warning leads to taclusion that state regulation of
insolvency practitioners would be insufficient aftitere is a need for the industry to

supplement state regulation of the profession oeoto achieve and enhanced regulatory

register as a corporate insolvency practitioner only, or a personal insolvency practitioner only; see paras 210-4
of the report.
292Refer to 4.3.
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system. After considering the main disadvantag&ate regulation (i.e. that it is less flexible
and responsive to change), it is submitted thatetle a need for a self-regulatory or co-

regulatory system to complement state regulatiaih@®insolvency profession.

It is submitted that the combination of state ragah and the regulation provided by the
Australian insolvency bodies provides satisfactagulation of the insolvency profession.
However, as mentioned earlier there have been ssgtdacks in the Australian self-
regulatory system. The main disadvantage beingttieicodes are not binding on persons
who are not members of the insolvency body. Thelresf this led to suggestions that
Australia adopt a co-regulatory system, which woeltgure that the codes are binding on
every insolvency practitioner. England and Wales &aco-regulatory system in place that
requires that every insolvency practitioner be amimer of one of the professional

associations and thus be bound by a code of conduct

It is apparent from the illustration of the regolgt system in England and Wales (after its
most recent developments) that co-regulation sadishe criteria as regards what is expected
of a regulatory system. It is submitted that Ausirahould adopt a co-regulatory system to
ensure formal recognition of the regulation of tpheofessional bodies. However, the

Australian licensing system would also have todmonsidered and removed, lest a conflict
of interest similar to the system in England andé&/'ahould arise. It is submitted that the
system in England and Wales, once the Draft Deatigul Bill is enacted, would be the most

suitable co-regulatory model to follow.

It is submitted that if, in the near future,Soutfriéa or New Zealand were to adopt a self-
regulatory system, which, it is submitted,would detep in the right direction, it is most

likely that after some time they too would feel theed to shift to a co-regulatory system.

4.6 Conclusion

The lack of regulation of insolvency practitiondras been a problem in many foreign
jurisdictions. In the jurisdictions considered abpthere is an apparent tendency to adopt, or
to move towards adopting, systems of self-regutat@ co-regulation of insolvency
practitioners. Adopting these alternate forms gjutation has been perceived as improving

the overall regulation of insolvency practitionerghese jurisdictions.

New Zealand’s state regulatory system has beeigiseitl even after the recent introduction

of the 2013 Insolvency Law Reform BiIll. It has be®sted that the regulation of insolvency
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practitioners is insufficient and that there arengngaps which the legislation leaves unfilled.
It has been suggested that a self-regulating pimfieal body would be most suitable to fill in

the gaps and complement the legislation.

The Australian insolvency profession is regulatgdhe state and professional associations
(such as the IPA) have initiated codes of condudhér regulating the profession. Only
members of the association are bound by the cadessby illustrating the disadvantage of
the codes being unenforceable against all insolvpractitioners because they are applicable
only to members. One of the two Australian regatastate bodies, ASIC, has welcomed the
code that has been initiated by the IPA and expeess support of IPA’s attempts to assist in
the regulation of insolvency practitioners. The afthe IPA code is to fill the gaps that the
legislation regulating the profession has left anginly focusing on providing standards of

conduct for insolvency professionals.

One of the main criticisms of this system that hbgen noted by academics is that the codes
initiated by the voluntary associations are notrfalty recognised. Although the IPA code
has been approved by ASIC it is not formally recsgd, which denotes that practitioners
who do not wish to be bound by the code can termitieeir membership with the association
(if they are a current member) or refrain from lgetnmember of the association. They will
still be able to obtain or maintain a licence fré&&8IC allowing them to practice as a
practitioner. The result of the lack of formal rgadion of the code is also that the IPA and
other voluntary associations are not accountablanyone but their members, and such
accountability is not necessarily through democratiannels. This has led academics to the
suggestion that Australia should adopt a co-regnfanodel to ensure formal recognition of
the regulation of the professional bodies.

The Insolvency Act 1986, in conjunction with memuta of understanding, as will the draft
Deregulation Bill, once it is enacted, requiresiaiolvency practitioners to be a member of
one of the seven listed professional associatidihe state may also lay down what is
expected of the professional association in terfmegulation of insolvency practitioners and
lay down criteria of who should be eligible to fgree as an insolvency practitioner. It also
sets out requirements that the professional bodgt momply with in order to be able to

regulate the profession.

South Africa and New Zealand have in place a statpilatory system that regulates

insolvency practitioners. There is a need for arprowed regulatory system in both
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jurisdictions. However New Zealand in comparisonSmuth Africa has made attempts to
improve its regulatory system by initiating legigda to regulate the profession and

considering self-regulation of the profession.

It is submitted that regardless of the noted diaathges of a self-regulatory system, New
Zealand and South Africa should in fact adopt floisn of regulation as suggested and
perhaps, at a later stage, shift to a co-regulagsyem. The purpose of this is to ensure that
the relevant professional associations initiatescamle, enforcement mechanism and
monitoring system that is worthy of being formalgcognised by the state. This is to ensure
that the professional association implements agropgulatory system and is capable of

assisting in the regulation of the profession.

It is submitted that the co-regulatory system ‘$iekl the boxes’ in terms of what is expected
of a regulatory system. If Australia, in the neatufe, intends to adopt a co-regulatory
system, the Australian licensing system would &lzee to be reconsidered and removed lest
a conflict of interest similar to that in EnglanadaWales should arise. It is submitted that the
system in England and Wales, once the Bill is eathctvould be the most suitable co-

regulatory model to follow.
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CHAPTER 5 CONCLUSION
5.1 State regulation of insolvency law in South Afca

In any legal system, it is crucial to the entirsdlvency system that the insolvency regulatory
body functions properly. With this in mind, varioagganisations, such as the World Bank,
for example, have set out certain minimum standardse expected of a regulatory bady.
Published academic research reflects that the bpesaof the regulatory body of insolvency
law in South Africa, the Master, do not meet th@imum standard and proposals that have
been made for the reform of the system of regutatioinsolvency law. However, despite the
apparent urgency for reform, none of these propdsale been implemented as yet. Thus, no
progress has been made.

The Master, as regulator of South Africa’s insolweraw, has many powers and duties
granted in terms of the Insolvency Act emphasisghwg crucial role that the Master has to
play in insolvency law®* The Master has a constitutional duty to ensuré ‘Hraefficient,
equitable and ethical public administration is paded which respects fundamental rights and
is accountable to the broader pubf®’Academics have found that the objectives and
outcomes of the regulation of insolvency law aré inoline with the Constitution and the

values and principles it enshrinés.

Criticisms of the Master’s office include the lagkresources and institutional capacity, the
lack of sufficient investigative powers and inscié#nt guidelines for the Master when
applying their administrative discretion when appoig provisional insolvency
practitioners®” However, nothing significant has been done to awprthe lack of resources
and institutional capacity of the Master’s officer has there been an endeavour to increase
the investigative powers of the Master. It is subedi that failure to take into account these

criticisms is a major setback for the reform of Boéfrican insolvency law.

The lack of regulation of insolvency practitionémsSouth Africa has also been criticised.
This lack of regulation has a negative impact om fferformance of the insolvency
industry?®® The Master does not have the full authority tautate the profession nor is there

2935ee 1.1 and 3.3.1.

245ee 3.2.

295Section 195 of the Constitution of the Republic of South Africa, 1996.

2%65ee 3.3.1 for a further discussion of the Master’s constitutional duties.

297 See Chapter 3.3.2 for a comprehensive discussion of the criticisms of the Master laid down by academics.
298 See chapter 3.3.3.2 for a discussion of the regulation of insolvency practitioners in South Africa.
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a statutory body or legislation regulating the pssion. Frequent criticisms made by
academics include that: there are no required figatlons, in terms of the Insolvency Act,
for a person to act as a practitioner; inconsistendraining of insolvency practitioners; and

insufficient supervision and disciplinary contrdlpractitioners.

Academics have also made recommendations to imghevesgulation of insolvency law in
South Africa?®® Suggestions have been made that more resourcekl dh® granted to the
Master’'s office and there has been consideratiora afifferent body taking over the
regulation of insolvency law in South Africa. Itdhéeen proposed that precise legislative
guidelines should be provided regarding the appwent of insolvency practitioners. It has
also been suggested that the Minister issue a fqualigy on the appointment of insolvency
practitioners. A common recommendation has bednsthtutory regulation of the profession
IS a necessity. It is essential that these commemissuggestions be considered in order to

achieve an improved regulatory system.

However, some developments have taken place irhSduta with respect to the regulation
of insolvency law?’® The most recent one is that adraft policy on #wlation of insolvency
practitioners was submitted to NEDLAC in 2012. Tingicy aims to provide guidelines
relating to the appointment of provisional insolegnpractitioners. The policy provides
criteria, for the appointment of provisional insehcy practitioners, that are in line with
BBBEE requirements. The policy requires that pessomst satisfy certain criteria before
being appointed as a provisional insolvency priactdr of an insolvent estate. The policy
also provides for the manner in which the Mastkstsmay be arranged. It is submitted that
the draft policy provides sufficient guidelineseable the Master to apply his administrative
discretion properly when appointing provisionalaiv@ncy practitioners.

The draft policy also contains a code of conduat thsolvency practitioners must adhere to
so that they may be placed on the Master’s lislm&of the requirements in terms of the code
are that practitioners must conduct themselves ipraiessional, honourable, impartial
manner, may not engage in dishonest and fraudaterduct and must possess the required
skill and knowledge of an insolvency practition&he policy creates a council that will

enforce and administer the code of conduct. Thiscib will have the authority to issue a

299Refer to chapter 3.4 for a discussion of the recommendations made by academics.
300A discussion of these recent developments is contained in chapter 3.5.
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written reprimand or impose a fine or to recommérat a practitioner be removed from the

Master’s list if he or she contravenes the code.

It is important to note that the policy and its eaaf conduct only apply to the appointment of
provisional practitioners. Thus the code of condscinadequate to achieve the level of
regulation of the industry that would conform tdeimational standards. The enactment of
legislation regulating both provisional and finakolvency practitioners would most likely
achieve this. An Insolvency Practitioners Bill Hasen drafted but it has been suspended
pending the initiation of the policy on the appaient of insolvency practitioners. The policy
therefore holds the potential to provide temporaggulation of provisional insolvency
practitioners until legislation is enacted. Howewes things stand, nothing further has been
done to implement the proposed policy It is subeditthat the new policy should be

implemented in South Africa without any furtherajel
5.2 Regulatory systems in foreign jurisdictions

The lack of regulation of insolvency practitiondras been a problem in many foreign
jurisdictions. As seen above, in some foreign fidgons, there is an apparent tendency to
adopt, or to move towards adopting, systems ofrgelfilation or co-regulation of insolvency
practitioners’®® Adopting these alternate forms of regulation hesnbperceived as improving

the overall regulation of insolvency practitionerghese jurisdictions.

New Zealand’s state regulatory system has beeigiseitl even though the Insolvency Law
Reform Bill of 2013 has recently been introdué®d.The regulation of insolvency

practitioners in New Zealand is evidently insuftici and there are many gaps which the
legislation leaves unfilled. It has been suggedted a self-regulating professional body

would be most suitable to fill the lacunae and clement the legislation.

The Australian insolvency profession is regulatgdhe state. Professional associations (such
as the IPA) have initiated codes of conduct supphaing the regulation of the professioa.
Only members of the association are bound by thdesand this has proved to be a
disadvantage since the codes are therefore uneafaec against insolvency practitioners

who are not members. One of the two Australian legong state bodies, ASIC, has supported

301Refer to chapter 2 for an explanation of the concepts self-regulation and co-regulation.
3025ee 4.2 for a discussion of the regulation of insolvency law in New Zealand.
3035ee 4.3 for a discussion of the regulation of insolvency practitioners in Australia.
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the code that has been initiated by the IPA, exgimgsts support for IPA’s attempts to assist

in the regulation of insolvency practitioners.

Academics have taken note that the codes inititedhe voluntary associations are not
formally recognised. Although the IPA code has bapproved by ASIC it is not formally

recognised, which denotes that practitioners whaakowish to be bound by the code can
terminate their membership with the associationtHd@y are a current member) or refrain
from being a member of the association. They Willl Ise able to obtain or maintain a licence
from ASIC allowing them to practice as a practigonThe result of this is that the IPA and
other voluntary associations are not accountablarntgone but their members. This has
prompted academics to suggest that Australia shoofdement a co-regulatory model to

ensure formal recognition of the regulation of pinefessional bodies.

The Insolvency Act of England and Wales and, ohce énacted, the draft Deregulation Bill
requires all insolvency practitioners to be a memdjeone of the seven listed professional
associationé? The state may also lay down what is expected @ptiofessional association
in terms of regulation of insolvency practitionensd lay down criteria of who should be
eligible to practice as an insolvency practitionkr.also sets out requirements that the

professional body must comply with in order to béedo regulate the profession.

5.3 A comparison of insolvency regulatory systemsiforeign jurisdictions and South

Africa’s regulatory system

South Africa and New Zealand have in place a statpilatory system that regulates
insolvency practitioners. There is a requirememtaio improved regulatory system in both
jurisdictions. However, New Zealand, in contrastSouth Africa, has made attempts to
improve its regulatory system by initiating dradgislation to regulate the profession and by

considering self-regulation of the profession.

Australia’s insolvency profession is self-regulatétbwever, propositions have been made
for the profession to be co-regulated. In England Wales, insolvency practitioners are co-
regulated. It is submitted that if Australia weoeaidopt a co-regulatory system, its licensing
system would also have to be reconsidered, andqgiypssen be removed, to avoid a conflict

of interest, similar to that which arose in Englaarti Wales. The system in England and

3045ee 4.4 for a discussion of the regulation of insolvency practitioners in England and Wales.
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Wales, if the Bill were to enacted, would be thestnapposite co-regulatory model to

follow.39°
5.4 Concluding remarks

It is submitted that state regulation of insolvemrgctitioners on its own is inadequate to
regulate the insolvency profession, regardless héneq self-regulatory system or a co-
regulatory system is adopted. There is a vital feethsolvency professional bodies to assist
in the regulation of practitioners. It is evidehat developments in foreign jurisdictions, in
this regard, have been more advanced than thdSeduth Africa. It is submitted that, in this
country, the state has failed to fulfil its congiibnal duties to protect societal interests and
that the position is also out of step with forejgnisdictions. The outcome of the lack of
progress and development is that we are still emeoung the same problems and set-backs

in our regulatory system which were noted by acadesome time back.

In the circumstances, the existing divide betwed®n fgosition in South Africa and that in
foreign jurisdictions is widening and it is subradtthat this emphasises the urgency with

which South Africa needs to address the reform tefimsolvency regulatory system.

305 See 4.5 for the comparisons drawn between the regulation in foreign jurisdictions and the regulation in
South Africa.
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