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CHAPTER 1: INTRODUCTION

1.1) Background of Study

The problem of water scarcity and the need forctiffe water resources management is
not a recent phenomenon. It has been a challenge s8me immemorial. However, fresh
water resources have drastically dwindled in treeemé past and continue to do so at an
alarming rate. It is becoming apparent that, whikny wars during the 2century were
fought over oil, conflicts in the 2century will be over waterSince 2005 it has been
clear that demand and conflict over water has lmeethe increase and will continue to
do so for the period 2005 to 202@nly about 2.5% to 3% of the world’s water is fres
water and only a small portion of that water isdiggavailable for human useThe main
sources of fresh water in the world are rivers. isltestimated that there are 261
watersheds in the world that are shared by two arencountrie$. The interstate nature
of these fresh water sources will inevitably hegghtconflict as the scarcity of the
resource intensifies. In fact, there are alreadyespread views that ‘if there is going to
be a conflict about freshwater it is likely to bboat the sharing of the waters of
international rivers® This conflict will be fuelled primarily by the sty of the
resource and the competing principles at internatidaw regulating use of shared

watercourses. Doctrines such as the doctrine dflatesterritorial sovereignty and the

! S P Subedi ‘Regulation of Shared Water Resoumtdsaternational Law: The Challenge of Balancing
Competing Demands’ in S P Subedi (4djernational Watercourses Law for the 2Century: The Case
of the River Ganges Basi(005) 7 at 7.
2 A T Wolf ‘Transboundary water conflicts and co-cgtéon’ in S D Keney (ed)n search of Sustainable
¥Vater management: International Lessons for AmerMé&est and Beyor{@005) 131 at 142.

Ibid.
* Ibid.
® Subediop citn 1 at 7- 8.



doctrine of territorial integrityare (and continue to become more) difficult tooregle

in relation to the growing demand and scarcityregh water. Many riparian states have
different water resource management strategiesl@mer riparian states, for instance,
will have to bear the brunt of any water (mis)masragnt strategies of upper riparian

states.

From the foregoing, it is clear that there is agemt need to effectively manage and
control the available shared watercourses to mieetnteeds of present and future
generations. This can only be achieved throughlliegpanding treaties or conventions
that promote integrated water resources manageamehco-operation among states in
the management of shared watercourses. This hastbeegeneral trend in the recent
past as a result of the universally accepted ppiesiof sustainable development. The
definition of sustainable development is not cleat;- but the most often quoted
definition is that of the Brundtland Commission. ighdefinition provides that
‘sustainable development is development that m#etsneeds of the present without
compromising the ability of future generations teen their own need$.’From this
definition, it is clear that sustainable developieonsists of a number of core elements.
It dictates that the needs of the present anddujenerations must be taken into account
(inter-generational equity); the needs of the werldoor must be prioritised (intra-

generational equity), and abject poverty must baieated, the environment needs to be

® See generally the principles of the U N Conventan the Law of the Non-Navigational Uses of
International Watercourses. United Nations (199Te Convention is annexed to U.N.G.A. Res. 51/229,
21 May 1997 [the  full text of this Convention can e b found at:
http://www.un.org/ga/documents/gares51/ga51-229.htm

" Report of the World Commission on Environment dbelvelopment: Our Common Future (1987).
Transmitted to the General Assembly as an Annalotmment A/42/427 Bevelopment and International
Co-operation: Environmenhttp://www.un-documents.net/wced-ocf.h{atcessed on 08/09/2009)




preserved to a significant degree and the econosoal, and environmental policies
must be integratell. Thus shared watercourses should be utilised antagea in a
manner that promotes the preservation of the resoas well as the environment in

general.

The issue of regulatory frameworks for water resesr management dominated
international conferences and forums in the lastetdecades of the 2@entury. There
was a growth in attempts to rationalise shared wateses management and balance the
competing interests among states sharing wateresirShe basis of this was the
recognition of the fact that fresh water is a #néand vulnerable resource essential to
sustain life, development and the environmétindoubtedly, the old model of optimum
river basin development no longer encompasses the rhnge of economic,
environmental and social dimensions of wateruskhere is, therefore, a growing need
for a new water use and management policy and het reflects the consensus about

sustainable development and integrated shared coatese management.

On the global scale, this has already been ackmlmsbté on various occasions, the most
notable being Agenda 21 and the Rio DeclarationEamironment and Development

adopted at the United Nations Conference on Enmemt and Development

8 D B Magraw & L D Hawke ‘Sustainable Development’D Bodansky, J Brunnee & E Hey (edEhe
Oxford Handbook of International Environmental Lai2007) 615 at 619.

° Wolf op citn 2.

1% Guiding Principle 1. Dublin Statement and Repdrthe Conference. International Conference on water
and the environment: development issues for tiic2mtury, 26-31 January 1992, Dublin.

| Guruswany & AD Tarlock ‘Sustainability and thettire of Western Water Law’ in S D Keney (éd)
search of Sustainable Water management: Internatibessons for American West and Bey¢2@i05)
155 at 155.



(“UNCED")*? as later affirmed at the World Summit on Sustdimabevelopment?
Agenda 21 calls for the development of integrateatew resource management. This
requires a holistic management of fresh water fasite and vulnerable resource and the
integration of sectoral water plans and prograntkiwithe framework of economic and
social policy™* This is particularly true as, ‘sustainable watse.u. cannot satisfactorily
be achieved through fragmented and fractured oyefigolicy and law, but could more
efficiently and fairly be undertaken within the emationally offered framework of
Integrated Water Resources Management (IWRfI\Water is one of a number of
natural resource elements that need to be managead isustainable manner.
Consequently, any emerging water vision should labkvater as a naturally shared
resource. It should call for co-operation and idégpendence among states sharing the
watercourse$’ This emerging concept, inevitably, encompassesmijitinciples and
‘involves the more complex task of analysing thi#edént needs of water users in each

riparian state, as well as joint management ofitrex systems®

In the context of the SADC region, ‘recent chanigesconomic and social developments

... have led to increased water demand and hencgsyseon the sub-continent’s water

2 The United Nations Conference on Environment aeddlbpment, Rio de Janeiro, 3 — 14 June 1992.
The conference is also informally known as the tE&ummit’. The other documents that were adopted a
this conference are; the Statement of Forest iptes; the United Nations Framework Convention on
Climate Change and the United Nations Convention Biplogical Diversity. See also
http://www.un.org/geninfo/bp/enviro.htridccessed 12/10/09)
13 World Summit on Sustainable Development (WSSDpaaksburg August 26 — September 4 - 2002.
4 Guruswany & Tarloclop citn 11 at 161.
!> Guruswany & Tarloclop citn 11 at 155.
16 0 Al-Jayyousi ‘Global and Local agendas in watenagement: From vision to action’ in C.M Figueres,
C Tortagada & J Rockstrom (edRethinking water management: Innovative approadbesontemporary
issues’(2003) 25 at 26.
7 J H Leestemaker ‘An analysis of the new intermaticand sub national water laws in Southern Africa:
Gaps between the UN-Convention, the SADC Protocwl mational legal systems in South Africa,
%waziland and Mozambiquattp://www.ppl.nl/bibliographies/water/files/459@i(accessed 27/07/09).

Ibid.




resources™® It is therefore imperative that efforts be chatetetowards the adoption of a
more comprehensive watercourse regulatory regimesgo fully utilise the opportunity
for coordination of shared watercourses manageiatthas been created through the
political integration of the region. This could, akall be argued in this research, be
achieved through replacing the existing SADC ReViBeotocol on Shared Watercourses
(“the Protocol”)?® The new regime should be based on clearly setprntiples that
conform to the emerging general international antheio regional watercourse
management trends. For effective implementation eochpliance, the new regime
should also clearly set out duties and roles of Blenstates in the region’s watercourses
management, minimum standards that should be atibend timeframes within which

Member States must comply with their obligationdemthe Protocol.

The above reforms are necessitated by the growiniglgms of water in the region; both
in terms of quantity and quality. It is estimatéait five of the SADC states depend on
water generated outside their borders to supplyentban half of their total water
resource stock: This problem of water scarcity is exacerbatedHaydifferences in the
attitudes of Member States towards effective watanagement as well as pollution
control. These differences present a great chaldngthe region’s water quality and

quantity. The efforts of lower riparian states amere likely to make little or no

19 G Lamoree & A Nilsson ‘A Process Approach to thstabBlishment of International River Basin
Management in Southern Africa’ (2000) P&ysics & Chemistry of the Ear815at 315.

% Revised Protocol on Shared Watercourse SystentiseirSouthern African Development Community
(SADC) Region. Signed by 13 SADC Member States indoek on the 7 of August 2000 and came into

effect on 22 September 2003, see generally
http://www.ecolex.org/ecolex/ledge/view/RecordDistaid=TRE-001360&index=treaties (accessed
29/12/09).

2L D Malzbender & A Earle ‘Water Resources of the $AMDemands, Dependencies and Governance
Responses’ African Centre for Water Research

http://www.acwr.co.za/pdf_files/IGD_Water%20Res@s@df (accessed 17/06/09).




significant differences to water conservation d@fan the region probably as a result of
continued pollution and unsustainable water usetiges of upper riparian states. Thus,
for as long as this problem persists, fresh wagsources will continue to dwindle and
water scarcity will continue to be a major probléonthe environment and economic

development in the region.

Unsustainable water use and scarcity in the SARfibnehave been primarily amplified
by the traditional shared watercourse managemevd &nd strategies employed in the
region. The core feature of shared watercourse gement in the region has been a
territorial sovereignty view; a direct contradigtido that called upon by the UN-
Convention on the Law of non Navigational usesntérinational watercourses (“the UN
Convention”§? which is more of a combination of theories, wittoeof emphasis on the
theory of territorial integrity> There has traditionally been no control of unsnstale
upstream water uses and no provision for enviroahgorotection of the river and
estuary. Leestemalfralso observes that the concepts have generallpa®t in favour
of the lower riparian states. This approach wasnmed on the need to protect each
Member State’s sovereign rights to the use of sharatercourses within its territory.
The basic philosophy has, therefore, been anthesgosm calling simply for optimum
river basin utilisation rather than management.nE@member state is guaranteed of its
rights to utilisation of the shared watercoursdbgei with some qualification. Each

Member State is, in most instances, required ts@tshared watercourses in an equitable

22U N Convention on the Law of the Non-navigationaés of International Watercourses, 1997. See also
note 6 above.

% Leestemakeop citn 17.

* |bid.



and reasonable manner. While there is some formestfiction to the use of shared
watercourses by Member States, it should be ndtatithere has been little emphasis
placed on effective shared watercourses managethantcalls for integrated water
resources management and spells out comprehensimeipfes for environmental

watercourses protection.

Integrated Water Resource Management (“IWRM”) macess ‘that takes cognisance of
the interrelationship between different naturabreses and aims at integrating them into
a holistic management systefd [WRM is defined as ‘a process which promotes the c
ordinated development and management of water, daddrelated resources in order to
maximise the resultant economic and social welfar@n equitable manner without
compromising the sustainability of vital ecosystéfis According to Mitchefl’,
integrated water management can be viewed frome thlistinct positions. Mitchell
argues that integrated water management can irfiggity, a systematic consideration of
different dimensions of water such as surface aodirgl water, quantity and quality.
Seen from this perspective, water comprises arogmal system formed by a number of
components. These components have the potentiantb,do in actual fact, influence
each other, thus each component has to be managedy tother components into
consideration. Secondly, integrated water managercam imply that water is also a
component that interacts with other systems sudaras and the environment. Thirdly,

integrated water management is concerned withrnitegrelationships between water and

% Malzbender & Earlep citn 21.

% H ThompsonWater Law — a practical approach to resource maeagnt & the provision of services’
(2006) 163.

27 B Mitchell ‘Integrated Water Management’ in B Mikl (ed) ‘Integrated Water Management:
International Experiences and Pespectivid®990) lat 1.



social and economic development. Focus in thisamt® is on ensuring water
management and use so that development is sudtiitab submitted that IWRM is not
an end in itself, but a way to achieve three m#iategic objectives; namely ‘efficiency
to make water resources go as far as possibletyeguithe allocation of water across
different social and economic groups and envirortalesustainability, to protect the

water resources base and associated ecosystems.’

This research will show that there is scope forrmmpment in terms of the Protocol’s
principles and its implementation. It is therefargerative for the SADC bloc to adopt
an improved Protocol that is more comprehensivesats out implementation guidelines
for Member States. The improved Protocol shouldrtyeset out well defined principles
of integrated water resources management with qodati focus on the shared
watercourses of the region. The Protocol should etsnprehensively set out the duties
and roles of Member States. It should be manddtorilember States to incorporate the
principles of the Protocol and implement thesehgirtmunicipal legislation. In addition,
the Protocol should clearly set out guidelinesthar effective incorporation of principles

and effective monitoring and compliance measurelslesber States.

Possible solutions for the strengthening of the SAProtocol towards a much more
comprehensive one are to be found in the emerdioigaas well as regional shared
watercourse management practices. SADC will havedk beyond the confines of the
region for these principles. Other regions sucthas=uropean Union (“the EU”) present

possible guidelines to improve shared watercoursasagement law in the SADC

% Malzbender & Earl®p citn 21.



region. The EU, as shall become apparent in therlptarts of this research, has a long
history of comprehensive shared watercourse managgei has managed to effectively
control water quality and quantity in some of therM's largest rivers such as the
Danube river basin and Rhine and Meuse river bagma great degree of success. This,
however, is not to suggest that water problems ek ag climatic conditions unique to
the SADC region must be ignored in favour of shawestercourses management
strategies and laws that may not be well suitedHemregion. Differences will always be
found in different regions as reality has alreatgven that ‘different combinations of
principles are being used serving each local shaegdrcourse up to their standard of co-
operation or conflict avoiding behaviod. While acknowledging the importance of the
unique attributes of the region, it is ideal thahgrally accepted principles of IWRM and
regional co-operation be borrowed from other regiorio SADC shared watercourses
law. SADC should also look at the municipal ledisia of Member States that have
comprehensive water resources management stratedinea view of incorporating these
strategies into the SADC Protocol or at least sgttout guidelines and minimum
standards for shared watercourses. This may proomitermity and result in consistence
in water resources management in the region ansecoently improve management of

the region’s shared watercourses.

The adoption of a new or improved Protocol willteerly be a departure from, and may
conflict with the, entrenched principle of territrsovereignty of shared watercourses
states. This will, however, assist in the promotioin principles such as common

jurisdiction, equitable utilisation and sustainadl@red watercourse management. These

2 Leestemakeop citn 17.



have been generally accepted as a perfect comprarhithe above competing interests
and the possible ways to effectively manage shaagdrcourses. In addition, where such
conflict arises, the guiding rule should be whethach a consequence would be in the
interest of sustainable shared watercourses mareageamd environmental protection

general.

1.2) Objectives of the study

This study generally concentrates on the managemkishared watercourses in the

SADC region. The specific objectives of the studing to;

* investigate the state shared watercourses lavieiBADC region;

» provide a critical comparative analysis of the lawanciples, implementation
and enforcement of the SADC Revised Protocol androfiean Union Water
Framework Directive?

» explore the possibilities of improving the SADC s®d Protocol for effective
management of shared watercourses in the regioh; an

» provide suggestions for strengthening the protanoterms of its provisions

(principles) as well as implementation, monitorargd compliance.

“Directive (2000/60/EC) of the European Parliamentt af the Council of 23 October 2000 establishing a
framework for community action in the field of wagolicy. [full text of the Directive can be accedsat
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do2CELEX:32000L0060:EN:HTMI

10



1.3) Statement of Research Problem

While certain measures have been already been takemnage shared watercourses in
the SADC region, water quantity and quality stidintinue to be major challenges. In
light of this continued problem, it is worth invegtting whether the existing shared
watercourses management Protocol in the regionigese\a comprehensive solution, and
lays a firm foundation, for sustainable shared veatgrses management. In addition, it is
also important to explore whether there is roomimprove the Protocol on shared

watercourses management.

1.4) Scope of the study

The area of shared watercourses management withiSADC region is quite broad. It
ranges from the general approach of Member States ragional level as the whole
SADC bloc, bilateral or multilateral approacheglue approaches of individual Member
States. In addition, the discourse is also wideerms of the above approaches, namely
the principles adopted and the effective implemenaand enforcement of these. Due to
the limited nature of this research, this studyl Vo restricted to general regional
approach or law (the SADC Revised Protocol on Sh&k@atercourses), its principles,
implementation, enforcement and monitoring. Tpproach is informed by the fact that
the challenges emanating from the growing scarfatyfresh water are vast. The only
way of dealing with these effectively, is a holisibok at the causes and attempt to abate

the causes rather than focus on the effects. Tdmsbe effectively achieved through

11



devising the best possible laws through principtds integrated water resource

management, effective implementation, enforcemedtraonitoring.

This research investigates the current regime atiggl shared watercourses management
in SADC the European Union and internationdliyt looks at the basic principles that
any regional shared watercourses management law mawe and proposes that these
should be incorporated into the SADC Protocol.l$bdooks at the areas in which the

SADC region can learn from the other regions memtbabove.

This research will provide a comprehensive analgsthe SADC Protocol in comparison

to the Water Framework Directive and other intaoratl instruments.

This study does not intend, nor does it attempprtivide a draft for a new Protocol. It
provides a critical analysis of issues around & dprinciples and areas that should be
covered in any instrument that purports to effedtivmanage or regulate shared
watercourses in the region. The study thereforénliglyts areas in which the SADC
Protocol and shared watercourses management |#ve iregion are lagging behind and
to the extent necessary, suggests improvements liedden lessons from the other

regional and international instruments stated above

3 Internationally, this research focuses on the iHkiRRules, the UN Convention and the Berlin Rules.

12



1.5) Research methodology

This research relies on both primary and seconsamyces of information. The primary
sources relied upon include, but are not limitedriternational and regional instruments
such as agreements and treaties, case law, poticyntents and, where necessary,
legislation. Secondary sources will mainly be kligopon for comparative analysis of the
problem and recommendations. These sources indbotd&s, journals and research
papers. In addition to the above sources, thisarekealso relies on useful and
informative input from the internet and newspapeiswever, reliance on these (internet
and newspapers) will be with the greatest cautimh scrutiny as these sources in some

cases contain unverified data and untested argsment

1.6) Chapter Review

Chapter 2 provides a discussion of the internationstruments regulating shared
watercourses management. It highlights key coneasgfitreaties or documents relating
to this area in order to lay a foundation for thecdssion of SADC and EU regional
instruments. Chapter 3 provides a historical, malitand ideological background to
shared watercourses management in the SADC relyiatso gives a brief outline and
comparative analysis of the Revised Protocol aedtiginal Protocol. Chapter 4 focuses
on shared watercourses management in the EU, \aiticplar reference to the Water
Framework Directive. Chapter 5 provides a compagasinalysis of the substantive and

procedural aspects of the Protocol on the one hand,the Helsinki Rules, the UN

13



Convention, Berlin Rules and the Water Frameworke&ive on the other. Chapter 6

then outlines the findings, recommendations andiges the concluding remarks.

14



CHAPTER 2: SHARED WATERCOURSE MANAGEMENT: AN

INTERNATIONAL LAW PERSPECTIVE.

2.1) The history and hydro-politics of shared wederse law

The roots of the development of international emwvmnental law can be traced to as far
back as the late ¥9century, but the 1972 United Nations Conferencetren Human
Environment (“Stockholm Conferenceilas, arguably, the turning point for international
environmental law. It was at this conference thatuksions on various environmental
issues were pioneered. Currently these issues emted on ozone layer depletion,
climate change, freshwater surface water scarcitygollution, ground water pollution,
soil and air pollution and many othéfsThe development of international water law has
also taken place alongside international envirortaielaw?® albeit at a slower pace.
Fresh water scarcity was only recognised as amgahational problem in the year 2000
when this was acknowledged in the Millennium Depebent Goals (“MDGSs”)
pioneered by the United Nations Secretary Gerféralhe scarcity and management of
shared watercourses and freshwater resources strebé@oming the most difficult
challenges for international environmental law. Td#ficulty is orchestrated by
competing interests over shared watercourses artnendorld. In the developing world

for instance water, besides being a basic and kitalan need, is a development issue.

% H Elver ‘International Environmental Law, Waterdatthe Future’ in Richard Falk, Balakrishnan
Rajagopal & Jacqueline Stevens (etisjernational Law and the Third World: Reshapingsfice’ (2008)

181 at 181.

%3 P Beaumont ‘The 1997 UN Convention on the Law afnMavigational uses of International
Watercourses: Its strengths and weaknesses fromter wnanagement perspective and the need for new
workable guidelines’ (2000) Water Resources Developmdib at 478.

34 Elverop citn 32 at 182.

15



As a result, water scarcity and management areriablgg seen from a political and

economic development perspective, rather than faomenvironmental angle. Thus, as
Elver argues, solving the problem of water scaraitg management in an equitable way
is difficult as doing so contradicts vital prinagsl of international law such as absolute

state sovereignty over natural resourtes.

The above problem is exacerbated by the lack ofgamyance provided by international
law on how to share freshwater resources amongaipatate® and competing theories
such as absolute territorial sovereignty, absdleretorial integrity, equitable utilisation,
and limited territorial sovereignty. These theoritgm the basis of international
watercourse law. As Thorson observes, they ‘gise to varying degrees of rights and
obligations all based on the concept of territosi@vereignty, which provides States the

exclusive right to use the land, water, and othsources found within its bordefg.’

The absolute territorial sovereignty theory is alswown as the Harmon Doctrine,
following the then U.S. Attorney General’s, Judsdéermon (“Harmon”), articulation of
the theory in the dispute involving the United 8saand Mexico over the Rio Grante.
In terms of this theory, a state exercises full antimited sovereignty over its national
territory and can do as it pleases with the ressuwathin its borders. In other words, the
state’s sovereignty is not limited by the interedtainy other state. The state may utilise

natural resources within its borders regardlegh@transboundary consequences of such

% Elverop citn 32 at 182-183.

% Beaumonbp citn 33.

37 E J Thorson ‘Sharing Himalayan glacial meltwafére role of territorial sovereignty’ (2009) Tuke
Journal of Comparative & International Lad87 at 493 - 494.

% Thorsonop citn 37 at 494. See also McCaffrey cit nat 77.
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conduct®® The absolute territorial sovereignty theory isoaplete opposite of the theory
of absolute territorial integrity which is the masontender to the theory of absolute

territorial sovereignty.

The theory of absolute territorial integrity is mofavourable to lower riparian states.
This theory provides lower riparian states withhégekl against any unsustainable water
uses by upper riparian states. In terms of thi®rihelower riparian states have an
unlimited right to the continuous flow of water fnoupstream states. As a result,
upstream states are required to refrain from obstw flow of water to lower riparian
states. The theories of absolute sovereignty arsblale territorial integrity have,
however, over the years lost their absolutenesseda, they have been sidelined for less

controversial theories such as limited territos@bvereignty and equitable utilisation.

The theory of limited territorial sovereignty isiako thesic utere tuo at alienum non
laedasprinciple. It gives states the right to utilissoarces within their territories, taking
into consideration the interests and rights of othates that may be affected by such use.
Thorson submits that this theory ‘attempts to nmtélkl rights-based theories of absolute
territorial sovereignty and absolute territorialtegrity into a holistic, integrated
framework through an expression of rights coupleth van acknowledgement of
duties.*® However, the most favoured theory is the theorgaitable utilisation. The
theory of equitable utilisation has been adoptedumerous treaties and conventions in

the 28" century such as the Helsinki Rules and the UN @ntion and will be discussed

%9 Ibid.
“° Thorsonop citn 37 at 497.
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in more detail in the later sections of this chapte

The development of shared watercourses law canviged into two stages. The first
stage was during what ElVerclassifies as the period of ‘abundance’ when statere
only concerned with the navigational uses of riv@&uaring this period, comprising the
first half of the 28 century, international rivers were primarily usas boundaries
among states, providing major transportation netwofor international trade and
commerce in Europ& Water was generally abundant and there was |essote and
conflict emanating from its utilisation beyond meual borders. Multilateral treaties of
this era concentrated on defence arrangements @rfdnsation of navigational rights
and freedom&® The second stage was just after the Second Wodd té/present; the
period of fresh water scarcity. Navigational reg¢jolas lost their importance immediately
after the Second World War, paving way for othertaes of water uses to dominate
disputes in the international areifdncreased water scarcity and economic competition
resulted in the management of shared water resouseéveen two or more states
becoming one of the most contested issues in imtiemal law®> Pursuit of national
economic goals led to the construction of big depeient projects without taking into
account environmental consequences or damagedbbwiring states. Thus, the uneven
distribution of water and uneven distribution ofalte and political instability among

states have inevitably resulted in water becomingracial focus of concern in

L Elverop citn 32 at 183.
*2 bid.
*® Ibid.
“ bid.
“> Elverop citn 32 at 185.
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international politic$®

In addition to the above, environmental degradatexcessive use and abuse of water
everywhere, construction of massive dams, toxic mlog) wetland and forest
destruction, urban and industrial pollution, fagtdarming and climate change have
caused damage not only to the Earth’s surface wasgrurces badly, but also depleted
ground water reserves at a faster rate than netureeplenish theff. Therefore, ‘unless
we dramatically change our ways, two thirds of hoityawill be faced with severe fresh

water shortages’ by the year 20%50.

2.2)  General International Environmental Law

There are numerous conventions and treaties tiskthie foundation for the development
of international environmental law. These are primdound under the auspices of the
United Nations. This research does not intend,doas it have the scope, to deal with
each and every one of these conventions, suffiaedntion that ‘modern international
environmental law has come to depend greatly otersents made in the 1972
Stockholm Declaration and later in the 1992 Rio IBetion.*® Most of the principles

adopted in these declarations have been entrerintedhe international watercourses
law. Principle 21 of the Stockholm Declaration geastates the ‘sovereign right to utilise

resources within their territories pursuant to th®vn environmental policies, and the

“5 Elverop citn 32 at 186-187.
47 i
Ibid.
“Bbid.
9 Beaumonbp citn 33 at 478.

19



responsibility to ensure that activities within ithewn jurisdiction or control do not
result in damage to the environment of other stateareas beyond the limits of the
state’s jurisdiction.” This principle was also imporated into the Rio Declaration with a

minor modification, being the addition of two worasd developmentaF®

Cooperation is another principle that has play@dvatal role in the area of international
environmental law. The Stockholm Declaration reggiiistates to cooperate through
multilateral, bilateral arrangements or other appeie ways essential to effectively
control, prevent, reduce and eliminate adverserenmiental effects! This principle was
further developed in the Rio Declaration. The Riecl@ration calls for ‘...a spirit of
global partnership to conserve, protect and resheadth and integrity of the Earth’s
ecosystems>* Developed and developing countries have a commandiiferentiated
responsibility in this respeét. Developed countries are expected to assist denglop
countries to pursue development in a sustainablenara The implementation of these
principles must, however, pay due regard to thessgnty of the states concerméd.
The Rio Declaration further requires states to ypipé precautionary approach in their
interaction with the environmentit.lt makes it clear that lack of scientific certaiig not

an excuse for postponing cost effective measurgsdeent environmental degradation.

0 See generally Beaumont op cit n 33 at 478. SmeRidinciple 2 of the Rio Declaration. The new gkra
now reads ‘sovereign right to utilise resources withliir territories pursuant to their own environmaht
and developmentadolicies, and the responsibility to ensure thatiaiies within their own jurisdiction or
control do not result in damage to the environmentther states or areas beyond the limits of tlagess
jurisdiction.’

> Principle 24 of the Stockholm Declaration.

> principles 7, 9, 12, 13, 14, 24 and 27 all calldooperation among states in one way or the other.

%3 See generally principle 24 of the Stockholm Dextian.

> Principle 24 of the Stockholm Declaration requiséstes to cooperate on a number of issues in a way
that due account is taken of the sovereignty atetasts of all states.

% Principle 15.
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Where there has been pollution of the environméetresponsibility of cleaning up such
pollution is that of the polluter. This is in vievt the polluter pays principle as envisaged

in principle 16 of the Rio Declaratiofi.

Other principles of the Rio Declaration worth ngtiare principles 17, 18 and 19.
Principle 17 requires environmental impact assesshoebe undertaken before activities
that are likely to have significant adverse impantthe environment are undertaken.
Principles 18 and 19 on the other hand requirestat timeously notify each other of any
natural disasters or impending emergencies ance sh&wrmation on these and other
activities that are likely to have adverse impactlee other states. These principles have,
over the years, become the ‘ten commandments’tefriational environmental law and
most, if not all, multilateral or bilateral treagi®r conventions on the environment have

adopted these in one way or the other.

2.3) The development of international water lavine Helsinki Rules on the Uses of
the Waters of International Rivers (“the Helsinkil&s”)>’ the UN Convention
on the Law of the Non-Navigational Uses of Inteioradl Watercourses (“the UN

Convention”§® and the Berlin rules on Water Resources (“theiB&ules”)>®

*Article 16 provides that‘National authorities shall endeavor to promote theternalization of
environmental costs and the use of economic ingnisn taking into account the approach that the
polluter, should in principle, bear the cost of lptibn, with due regard to the public interest awithout
distorting international trade investment’

*’Helsinki Rules on the Uses of the Waters of Intéomal Rivers. Adopted by the International Law
Association at the 52 Conference, Helsinki, JDAugust 1966.

*UN Convention on the Law of the Non-Navigationak&®f International Watercourses. Adopted by the
General Assembly in May 1997. See also note 6 above

*Berlin Rules on Water Resources. Adopted at thermational Law Association #1Conference Berlin,
August 2004,
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The last century has been characterised by thegemes of a huge body of customary
law regarding shared fresh water and freshwateuress®® Despite the emergence of
basic customary rules on water law, there stilasuniversal treaty on non-navigational
uses of international watercour$éslhe Helsinki Rules and the Berlin Rules are works
of the International Law Association (ILA), an imational non-governmental
organisation. As such, they lack legal status ardnat binding on any state. The UN
Convention on the other hand, is yet to come iotod since its adoption in 1997. This
section looks at the three instruments and comghesBerlin Rules on the one hand, and

the Helsinki Rules and the UN Convention on theenth

2.3.1) The Helsinki Rules on the Uses of the Wabétaternational Rivers.

The Helsinki Rules have gained recognition inteamatlly even though they do not
represent enforceable rights and obligatiindhe Helsinki Rules were developed by the
ILA in an attempt to bring uniformity to internatial watercourses law. They contain
certain principles which are based on the commdnigwn doctrine of equitable and
reasonable apportionmetitAs mentioned above, the ILA operates as an intiem
non-governmental organisation and enjoys no offigatus in international law.
According to Thompson, this has resulted in thengples of the Helsinki Rules

receiving little recognition as a codification oftérnational water law! Salman,

€ J W Dellapenna ‘The Berlin Rules on Water Resmirde new paradigm for International Water’
http://www.ualg.pt/5cigpa/comunicacoes/Berlin%2088%20Summary.do@ccessed 11/12/09).
®l salman M A Salman ‘The Helsinki Rules, the UN Waeberrses Convention and the Berlin Rules:
Perspectives on International Water Law’ (2007 )/ 28er Resources Developmég26 at 625.
2 Thompsorop citn 26 at 371.
63 [
Ibid.
% |bid.
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however, correctly, argues that notwithstanding Hhesinki Rules’ lack of formal

standing and legally binding effect ‘until the atiop of the UN Convention [in 1997],
they have remained the single most authoritativé aidely quoted set of rules for
regulating the use and protection of internatiomalercourses:® Even after the adoption
of the UN Convention, the Helsinki Rules continoeptovide very useful guidance for

policies and agreements in international waterasiuse and management.

There is general consensus among scholars thaH#&nki rules established the
principle of reasonable and equitable utilisatidnirdernational watercourses among
riparian states as a basic principle in internaidaw. This principle as explained above
entitles each state in the catchment of a sharéereaurse to a reasonable and equitable

share in the use of the waters of that catchiifent.

The Helsinki Rules apply to water in an internagibdrainage basin. Article Il defines
‘international drainage basin’ as ‘a geographicabaextending over two or more States
determined by the watershed limits of the systemwaters, including surface and
underground waters, flowing into a common terminuBhis makes the Helsinki Rules
much more useful as they consider water that tallshe drainage basin and is utilised
prior to flowing into a common river (beneficiale)$'They provide a non-exhaustive list
of factors that should be considered by statesheir tefforts to reach agreement on
allocations. These factors are, amongst other shithg geography of the basin, including

the extent of the drainage area in the territorgach state; the hydrology of the basin,

% Salmarop citn 61 at 630.
® Thompsorop citn 26 at 372.
% Thompsorop citn 26 at 376.
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including the contribution of water by each staggisting utilisation of the waters by
each state in the catchment; and the availabilitptber resources to the negotiating

states, and any other factor of relevance to e sbncerned.

Article V (I) provides that what is a reasonable @guitable share should be determined
taking into consideration all the relevant factorgach particular case. Article V (ll) sets
out a non-exhaustive list of these factors. Thestide, but are not limited to; (1) the
geography of the basin, including in particulare #xtent of the drainage area in the
territory of each basin state; (2) the hydrologytled basin, including in particular the
contribution of water by each basin state; (3)dlhmate affecting the basin; (4) the past
utilization of the waters of the basin, includingparticular, existing utilization; (5) the
economic and social needs of each basin statéh€g)opulation dependent on the waters
of the basin in each basin state; (7) the comparatosts of alternative means of
satisfying the economic and social needs of easintsdate; (8) the availability of other
resources; (9) the avoidance of unnecessary waste iutilization of waters of the basin;
(10) the practicability of compensation to one arenof the co-basin states as a means of
adjusting conflicts among uses; and (11) the detpeghich the needs of a basin state

may be satisfied, without causing substantial ynjora co-basin state.

These factors are to be considered together inrrdeteag what is reasonable and
equitable, but they are not given the same welgath factor’'s weight is determined by

its importance compared to the otA®No use or use category is accorded any inherent

%8 Article V(II1).
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preference over any other use or categories of.%dsasticle VIII (1) calls for a
reasonable use to be allowed to continue unlestathers justifying its continuance are
far outweighed by other factors. If that is theesdhe use shall be modified or terminated
in order to accommodate a competing incompatibke. U$e Helsinki Rules do not
explicitly set out a separate obligation not tossaharm, but ‘specify the injury that may
result from the use of the river by one ripariaatestas one of the factors for determining

equitable utilisation”

Chapter 3 of the Helsinki Rules deals with pollatiof international basins. It defines
‘water pollution’ as ‘any detrimental change resgtfrom human conduct in the natural
composition, content, or quality of the waters ofiaternational drainage basitt.Basin

States are under an obligation to prevent or méigeater pollution in an international
drainage basin that would cause substantial injurghe territory of a co-basin stafte.

This duty is imposed on basin States regardles#ether the pollution originates in that
State’s territory or outside that State’s territofjhe determining factor is the State’s

conduct in causing the pollution.

The remaining chapters of the Helsinki Rules, Chieptt, 5 and 6 deal with navigation,

timber floating and procedures for the preventiod settlement of disputes, respectively.

The Helsinki Rules as mentioned above have playecergg important role in the

5 Article VI.
9 Salmarop citn 61 at 630.
1 Article IX.
2 Article X.
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development of international watercourses law desgheir non-binding effect. A

number of conventions, treaties and protocols eamed subsequent to the Helsinki Rules
have adopted, or made reference to, these rulesngithese are the UN Convention and
the Berlin Rules. The Berlin Rules were adopte@mdg and have replaced the Helsinki

Rules.

2.3.2) The UN Convention on the Law of the Non-N@tional Uses of International

Watercourses.

The Convention on the Law of the Non-Navigationgkbl of International Watercourses
(“the UN Convention”) was adopted on May 21, 1997the United Nations General
Assembly after many years of deliberatiéhsThe UN Convention is a framework
agreement. It addresses basic procedural aspetta faw substantive ones. It ‘aims at
ensuring the utilisation, development, conservatioranagement and protection of
international watercourses, and promotion of opitiara sustainable utilisation ... for
present and future generatio$.The UN Convention contains some thirty seven
articles’ It is divided into seven parts, with the most impat substantive and
procedural provisions contained in Part II, Generahciples, Part 1ll, Planned Measures,

and Part IV, Protection, Preservation and Managéfiefhe UN Convention is not yet

3 The Convention was adopted by a vote of 103 fdr&against, with 27 abstentions.
" Salmarop citn 61 at 632.
5 'S McCaffrey ‘The UN Convention on the Law of the Non-Navigationises of International
Watercourses: Prospects and Pitfalls’ in Salman Madman & Laurence Boisson de Chazournes, (eds)
International Watercourses: Enhancing Cooperatiomd aManaging Conflit (1998) Proceedings of a
yé/orld Bank Seminar, World Bank Technical Paper b4, 17 at 17.

Ibid.
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in force, but is regarded as ‘the best summarf@fustomary international law.’

The definition of ‘watercourse’ in the Conventias broad and includes both
underground and surface water. Article 2 (a) presithat a ‘watercourse’ is ‘a system of
surface waters and ground waters constituting byeviof their physical relationship a
unitary whole and normally flowing into a commonninus’. Article 2(b) defines
‘international watercourse’ as ‘a watercourse, 9at which are situated in different
states.” McCaffrey, correctly, observes that thdiniteon of watercourse draws the
attention of states to the relationship of surfaceé groundwater as for instance, pollution
to surface water has the potential to contaminaberrgl water, and vice ver§aThis
definition is however narrower than that adopted tbg Helsinki Rules. The UN
Convention does not consider any water from outefdbe watercourse as part of water
to be used equitably. Similarly, it is not concerned with water used sigé of the
watercourse that may affect the quantity and quatt the water in the shared

watercourse.

The UN Convention encourages states to enter greeanents for specific watercourses
that are shared by such stdt®Such agreements should apply and adjust the poosis
of the UN Convention to suit the particular chaeaistics of the concerned watercourses.
The UN Convention does not affect agreements thiatezl at the time of its adoption,

but calls parties to such agreements to ‘consiédemabnizing’ the existing agreements

" Dellapennaop citn 60.

8 McCaffreyop citn 75 at 18.
" Thompsorop citn 26 at 376.
8 Article 3(3).
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with the ‘basic principles’ of the UN ConventiBhStates are not under an obligation, but
are encouraged, to harmonise existing agreemertks tive UN Convention. This has

been regarded as a weakness of the Conventiontarapia raised a concern during the
adoption discussion of the UN Convention as itéaedd harmonisation should have been

obligatory®

Article 4 of the Convention gives rights to riparistates to participate in agreements that
apply to an entire international watercourse ad a®lthose that apply only to certain
parts of the watercourse or to certain project®gm@ms or uses. All States on a
watercourse are entitled to participate in the tiagon of, or to become party to, an
agreement that applies to an entire watercourseer§van agreement only applies to a
certain part of a watercourse, a riparian State s@huose may be affected by the
implementation of the agreement may participatecansultations relating to the
agreement ‘and, where appropriate, in the negotiahereof in good faith with a view of

becoming a party thereto, to the extent that iesisishereby affected®

2.3.2.1) General Principles

Part 1l of the UN Convention sets the general pples that have over the years evolved

to be regarded by many as the cornerstone of mtierral watercourses lat.Article 5

deals with ‘equitable and reasonable utilizatiod participation’ in shared watercourses

8L Article 3(2).

82 See McCaffrey op cit n 75 at 18.
8 Article 4(2).

8 McCaffreyop citn 75.
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management. It imposes a duty on State Partiesaoiniernational watercourses in a
manner that is equitable and reasonable in relatmnother States sharing the
watercours& For a water use to be equitable and reasonahite sitbmitted that such
use must be consistent with adequate protectiateofivatercourse from pollution and
other forms of degradatidfiHowever, there are a lot more factors that areidensd in
determining whether watercourse use is reasonaloleequitable. These vary depending
on, among other things, the nature of the use,ra@iese and the climatic conditions of
the States in which the watercourse is found. Thev€ntion lays out a guideline of the
factors that should be considered in determiningsoaableness and equitability of
watercourse use. These factors are listed in arichnd include, but are not limited to;
(a) geographic, hydrographic, hydrological, climatcological and other factors of a
natural character; (b) the social and economic si@éthe watercourse States concerned;
(c) the population dependent on the watercourdbanvatercourse state; (d) the effects
of the use or uses of the watercourse in one waiese state on other watercourse states;
(e) existing and potential uses of the watercourdg; conservation, protection,
development and economy of the water resourcehie@fwatercourse and the cost of
measures taken to that effect; and (g) the avéthabf alternatives, of comparable value,

to a particular planned or existing use.

Article 7 of the UN Convention imposes a duty oat8tParties not to cause significant
harm. This principle is subject to competing instseamong riparian States depending on

their geographical location on the shared watesmurower riparian States tend to seek

& Article 5 (1).
8 MccCaffreyop citn 75 at 19.
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refuge in the no harm rule to protect existing usgginst the impact from acts
undertaken by upper riparian States. Upper ripaBtates on the other hand favour
equitable and reasonable utilisation because avides more scope for states to utilise
their share of the watercourse for activities thrty impact on downstream stat@s.’
There has never been agreement on which rule tpkiesity and article 7 is a
compromise provision, accepting that harm may teddbwever, the State causing
significant harm is required to take measures itmieate or mitigate the harm ‘having
due regard to article 5 and B.’'Despite the lack of clarity on which principle ésk
priority, there is general consensus among schthatsthe UN Convention followed the
Helsinki Rules and placed the obligation not tosgasignificant harm under the principle
of equitable and reasonable utilisation. Salmamsisbthat this conclusion emanates
from a close reading of articles 5, 6 and 7 of tHé Convention. Article 6 sets out
factors that are considered in determining readeraid equitable use, and these factors
include the effects of one State’s use or usester avatercourse States. Another basis
for the conclusion is that article 7(1) further igbs watercourse States, in utilising a
shared watercourse, to take all reasonable meakue®id causing significant harm to

other watercourse States.

The UN Convention also imposes a duty to cooperatihe States. States are required to
cooperate through the establishment of joint meshas or commissions, information
exchange, notification and consultation. Article(® imposes a duty on States to

regularly exchange readily available data and mfdion on the condition of the

87 Salmarop citn 61 at 633.
8 Article 7 (2).
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watercourse. Where a State has been requestedvidig@information that is not readily
available, such State is required to employ itst edforts to supply the requested
information®® Similarly, States are required to exchange infdgimnaand consult each
other in relation to the possible effects of plathmaeasures on the condition of an
international watercoursg. Every State that intends implementing or pernttine

implementation of certain planned measures whici haae a significant adverse effect
upon other watercourse States is under an obligat® timeously notify other

watercourse States of such implementation or psiatiof implementatior:

2.3.2.2) Protection, Preservation and ManagemeWaier Resources

Environmental concerns and the need to protecetbéogical integrity of water systems
are addressed separately from equitable utilisatiathe UN Convention. It deals with

the protection, preservation and management ofrwaseurces in Part IV, Articles 20 to
26. Watercourse States are under a duty ‘to indallg, and where appropriate jointly,
protect and preserve the ecosystems of interndtisatercourses’> States are further

required to prevent, reduce and control pollutibmgernational watercourses that ‘may
cause significant harm to other watercourse State® their environment, including

harm to health or safety, to the use of watersnyf lzeneficial purpose or to the living
resources of the watercoursé For the purposes of the UN Convention, ‘pollutifran

international watercourse’ is ‘any detrimental idteon in the composition or quality of

8 Article 9(2).
% Article 11.
1 article 12.
2 Article 20.
% Article 21.
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waters of an international watercourse which restitectly from human conduct’'To
achieve this, watercourse States are required tondrmase their policies in this
connection. Article 21(3) further requires watensau States to set mutually agreeable
measures and methods to prevent, reduce and cqullation of international water
courses. These measures include, but are not dimdge setting joint water quality
objectives and criteri&, the establishment of techniques and practices dureas
pollution from point and non-point souré@and the establishment of lists of substances
the introduction of which into the waters of anemmational watercourse is to be
prohibited, limited or monitored. While this is a remarkable requirement, theretane
problems that arise from these provisions. Firsg toncept of negative listing of
substances has proved to be less effective. Otiroemental law conventions are
generally moving towards positive listing, i.e. thists of substances that can be
introduced into the waters; any other substance listéd is prohibited unless an
authorisation has been obtained. Hegg cites thé F®tocol to the 1972 London
Convention on the Prevention of Marine Pollutioanfr Dumping of Wastes and Other
Matter (“the London Convention”) as a good examplé¢his regard. He points out that
the 1996 Protocol adopts a “reverse list” or “pwsitapproach” and prohibits ocean
dumping of all wastes except those specificallietis®® Secondly, in leaving the setting

of standards solely in the hands of State PartieslJJN Convention created a potential

% Article 21(1).

% Article 21(3)(a).

% Article 21(3)(b).

7 Article 21(3)(c).

% D P Hegg ‘Maritime Transportation of especiallyasious cargo’
http://wista.net/fileadmin/user_upload/USA_filessIBOOTHERS/2008_Annual_Conferene/Hegg_Regulat
ory.ppt (accessed 02/01/10). Hegg illustrates the demaftom the London Convention (in its original
form) which adopted a ‘negative’ approach to durgpiy listing substances that may not be dumped as
well as a list of substances that may only be duhwi¢h a special permit to the 1996 Protocol thegsua
“reverse list” or “positive approach.” The 1996 ol entered into force in 2006.
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problem of inconsistencies in the setting of suelm@ards. Despite its framework nature,
it would have been desirable to set at least the imenimum standards applicable in any

agreement, treaty or convention on shared watesesur

Although the UN Convention sets out a number ofid@sinciples in watercourses
management, it is likely to have minimal impactdgaling with water conflicts because
not all the countries that are parties to waterseulisputes have signed, or are likely to
sign, the UN ConventiofY. It was designed to serve as a framework for moeeifip
bilateral and regional agreements in the area ef usmnagement and transboundary
water resources preservation. It provides conflictvention and resolution tools and
promotes sustainable development, but its prinsiple substantially similar to the long
established principles of equitable and reasonatiisation as well as the obligation not
to cause appreciable harm as adopted in the HeRulks. Since the implementation of
the UN Convention is left to State Parties, one lddwave expected it to provide basic
implementation and enforcement mechanisms for itnsistent and effective
implementation. The UN Convention, however, does sei out implementation and
enforcement mechanisms. It simply requires StatBd3a0 cooperate in various matters,
including in the establishment of joint mechanissncommissions and the exchange of
information on a regular basis. This abstract dotyooperate adds to the confusion
since ‘conflict and cooperation are both common axgressive of a rhetoric in

traditional hydropolitics that maintains ambiguit§th respect to the rights and duties of

% A K Biswas ‘Management of Transboundary Waters: cderview’ in O Varis, C Tortajada and A K
Biswas (edsManagement of Transboundary Rivers and L4Ré6€8) 15.
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countries that share water resour¢&SFor as long as the duty to cooperate is not glear

defined, the confusion and ambiguity around it widhtinue.

The UN Convention should have been used as an mpomyrto drastically change the
shared watercourse law. Instead, it is vague anthie broad and general principtés.

It simply outlines very broad and general framewavkhin which everything is
considered without providing practical guidance aperational assistance. This leaves
room for abuse by different countries as each agustable to legitimise its demands
and views. Eckstein observes that the UN Conventmled to establish a balance
between rights and obligations of upper and lovigarian state$®“Another challenge
facing the UN Convention is ratification. It canlpmome into force on the nineteenth
day following deposit of the 35instrument of ratification, acceptance, approval o
accession with the UN Secretary General. This hatsyet happened and the UN
Convention remains a dead instrument until the isfigunumber of states has ratified,
accepted, approved or acceded to the Convention. decades have passed since the
Convention was adopted, but only less than halthef required number of countries
needed to ratify the Convention has done so. Fdomg as this status quo remains,
agreements in individual transboundary basins shalbst probably, continue to
occur'®The status of the UN Convention, like many othecwuinents, will remain a

guiding rather than a binding document in sharetémaurse management.

10 Elverop citn 32 at 195.

108 pig.

192G Eckstein ‘Development of International Water Lamd the UN Watercourse Convention’ in A Turton
and R Henwood (eds$jydropolitics in the Developing World: A Southerflidan Perspective (2002) 84.

103 Biswasop citn 96 at 16.
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2.3.3) Berlin Rules on Water Resources

The ILA met in Berlin in 2004 where it discusseddapproved a revised set of rules.
The new set of rules is entitled ‘The Berlin RubesWater Resources’ (the Berlin Rules).
The Berlin Rules are a result of revision of thdshki Rules formulated by the ILA on
international water resources. The Berlin Rules areset of comprehensive rules
contained in 14 Chapters and 73 Articles. Thesercawange of water resources issues
and go beyond the Helsinki Rules and the UN ConeentThe Berlin Rules are

applicable to the management of all waters, botlonal and international.

Chapter 11 of the Berlin Rules deals with diverse water edaissues. These, as Salman
succinctly sets out, include; participation of ars likely to be affected by decisions
concerning water managemefit; management of surface waters, ground waters and
other waters® and the integration of the management of watetls the management of
other resources and the sustainable managementatdr vand the prevention and

minimisation of environmental harfi’

Shared watercourses are dealt with in ChapterAlticle 12(1) imposes a duty on all
basin States in their respective territories to riage the waters of an international
drainage basin in an equitable and reasonable maaneng due regard to the obligation

not to cause significant harm to other basin Sta$tates are required to develop and use

194 This Chapter is entitletPrinciples of International Law governing the mayeanent of all water’
195 Article 5.
19 Article 6.
197 Article 7.
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waters of a basin sustainably taking into accotmat interest of other basin States,
consistent with adequate protection of the wafehss is a departure from the principle
of reasonable and equitable share in the benefisi@ of international drainage basins
and equitable and reasonable utilisation as entatcia the Helsinki Rules and the UN
Convention, respectively. The Berlin Rules insteagose an obligation on basin States
to manage waters of international drainage basi@iequitable and reasonable manner.
The Berlin Rules thus emphasise the obligation smage shared watercourses in an
equitable and reasonable manner. This is in doectrast of the Helsinki Rules and the
UN Convention that establish and emphasise thet rijheach riparian State to a
reasonable and equitable sh#feThus, under the Berlin Rules, the principle ofitahle
and reasonable utilisation is subject to the okibganot to cause significant harm and

emphasis is placed on management rather tharatitis

Article 13 sets out factors to be considered iredsining equitable and reasonable use
within the meaning of article 12. These are simitathe factors set out in the Helsinki
Rules. The Berlin, Rules however, make it cleat thater shall first be allocated to
satisfy vital human needs and no other use or ogtegf use shall have inherent
preference over any use or category of use. Arfi6leequires basin States, in managing
waters of an international drainage basin, to neffeom and prevent acts or omissions
within their territories that cause significant imato other basin States, paying attention

to the right of each basin State to make equitabtereasonable use of the waters.

The Berlin Rules also contain comprehensive enmr@mtal provisions. These are set out

198 salmarop citn 61 at 636.
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in Chapter V which requires the protection of tly@atic environment and application of
the precautionary approach in the implementatiothefobligations set out in the Berlin
Rules. All basin States are required to apply thecgutionary principle, and take all
measures to sustain ecosystems dependent on osetars, and to protect and prevent,
eliminate, reduce or control pollution and harmthe aquatic environmeht? Basin
States are also under an obligation to undertaike and continuing assessments of the
impacts of their programs or projects that may hsigmificant effect on the aquatic
environment®® Article 27 deals specifically with pollution andequires states to
‘prevent, eliminate, reduce or control pollution arder to minimise environmental
harm.” In addition States are required to ensue¢ Wastes, pollutants, and hazardous
substances are handled, treated, and disposethgfthe best available techniques or the
best environmental practices, as appropriate teeprdhe aquatic environmerit* The
Berlin Rules go a step further and require Statesstablish water quality standards to
sufficiently protect public health, the environmemid to provide water to satisfy certain

needs:!?

The Berlin Rules go further than the Helsinki Rubesd the UN Convention in the
utilisation and management of shared watercourBes.Berlin Rules are applicable to
both national and international waters whereas Itasinki Rules and the UN

Convention are concerned with international wateny. The Berlin Rules express rules

199 Article 22.

10 Article 29.

L Article 27(3).

112 Article 28. These needs are, provision of drinkwater of sufficiently good quality for human héalt
preserving ecosystems and providing water for atitice and providing for recreational needs paying
regard to sanitary and aesthetic requirements.
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of law in their present form and incorporate emggorinciples while the Helsinki Rules
and the UN Convention only reflect established @ples. Finally, the Berlin Rules
relegated the principle of equitable and reasonaitilesation and equated it to the

obligation not to cause significant harm.

The implementation of the Berlin Rules is left tat® Parties. Article 2(1) of the Berlin

Rules requires State Parties to enact laws andatemns to accomplish the purposes of
the rules. State Parties are also required to agfibiptent and adequate administrative
measures, including management plans and judicalegures for the enforcement of the
laws and regulations enacted in terms of the Bemliles. State Parties must also
undertake educational and research programs negessafulfil their obligations

specified in the Berlin Rules?

The Berlin Rules further provide monitoring and Ierpentation mechanisms in Chapter
IV. State Parties are required to undertake contisuassessments of the impact of
programs, projects or activities that may have gnicant effect on the aquatic

environment or the sustainable development of watérin an attempt to ensure

effective implementation of the Berlin Rules, ddi81 further provides an outline of the
impact assessment process. This is a useful tabkasists State Parties with a yardstick
of the standards they are required to meet. It migkes it easier for monitoring purposes
as the evaluation of the State Parties’ implemantaif the Berlin Rules is done against

clearly set out standards.

113 Article 2(2).
114 Article 29.
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Chapter I1X of the Berlin Rules also deals with ierpkentation of the rules. State Parties
are under an obligation to harmonise their natiomater laws and policié¥ and
establish basin wide or other joint managemenngements® In addition, State Parties
are required to undertake reviews at regular iadenof the implementation of their
commitments under agreements relating to sharedere@irses, including their
implementation of joint management mechanisms. &heviews may also include
examinations of obligations of the States involue joint management mechanism in
relation to the objectives, for which the mechanises establishetd, facilitation of the
refinement of methodologies for effective implensiun of the joint management
mechanism or other agreemetifsestablishment of subsidiary bodies as necessary or
proper for the implementation of the joint managetnenechanisms or other
agreementst® and recommendations relating to any matter nepessaproper for the

implementation of the joint management mechanisegoeements.

It is clear that modern international watercours®s has evolved and developed in line
with developments in the overarching and mainstr@aernational environmental law.
Mainstream environmental law has gradually movenfirespecting the exclusivity of
the sovereign rights of States to pursue their ldpwmeental socio-economic policies
without regard to the transboundary environmentahsequences of their actions.

Furthermore, the international community of Statess moved from exclusive

115 Article 62.
118 Article 63.
17 Article 66(b).
18 Article 66(d).
19 Article 66(e).
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isolationism when dealing with resources spannihgiernational boundaries to more
regional cooperation and integrated approachas.nb longer fashionable for States to
take action without weighing the possible damageht environment of the activity.

Consequently various general environmental lawgplas such as the precautionary
principle, the risk averse approach, the informezhsent approach and general
cooperation as a principle have found their wagp immodern international watercourses

law.

As clearly shown above, there has been a flurrgatiivity in the field of international
watercourses law that no State can claim ignorandack of guidance in matters to do
with international and shared watercourses as agetither freshwater resources. Various
documents exist and attempt to codify general ples in the field that have attained
soft law status. While the failure of the interoagl family of nations to come up with a
comprehensive and binding document is regrettabieh failure is not a true reflection of
international efforts to regulate management ofeshavatercourses. Perhaps, as will be
seen from later chapters, regional efforts havesgmamore fruitful in coming up with
binding documents that provide a regulatory framdwmom the concerned regions.
However the international legal regulatory framekvstill provides the source of the

rules found in regional instruments in the arewafercourse management.
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CHAPTER 3: SHARED WATERCOURSES MANAGEMEMNT IN THE
SOUTHERN AFRICAN DEVELOPMENT COMMUNITY
(SADC) REGION — FROM THE INCEPTION OF SADCC TO

PRESENT

3.1) The Southern African Development Communityhe Political Set-up

The history of the Southern African Development @mmity (SADC) regional bloc
dates back to April 1980 when the Heads of Stat@@fernment of Angola, Botswana,
Lesotho, Malawi, Mozambique, Swaziland, TanzaniamBia and Zimbabwe adopted
the Southern Africa: Towards Economic Liberationclaeation in Lusaka, Zambia. The
Declaration was the founding document of the themtl$ern African Development
Coordination Conference (SADCC). The chief aim AD&EC was to pursue policies that
would facilitate economic development and independeof the Member States from
South  Africa and promote integrated development dhe region.
120 South Africa was excluded from the regional bl @ result of widespread
condemnation of the apartheid regime. However, B921a number of significant
political changes had occurred within the regiompnmpting reform of SADCC to
adequately and effectively meet the demands ofréiggon and be suited to meeting
contemporary challengé$: These changes resulted in the adoption of another

Declaratior’”? and signing of a treaty constituting the SouthAfrican Development

120 R H Thomas ‘Introductory Note’ (1993) 32M 116 at 117.

121 3 M Kalima ‘Environmental Impact Assessments irutBern Africa: Towards a regional protocol
unpublished LLM Dissertation (2001).

122The declaration is entitledowards a Southern African Development Community.’
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Community in 1992.

In terms of the Declaration, Member States comuhittethe establishment of the SADC
to promote regional economic welfare and collect&df-reliance and integration as
equal partners. Due consideration was given to gshecesses and failures of the
predecessor, SADCC, and it was agreed that the 88WC should adopt certain
strategies on issues such as food security, naesalrces, defence and the protection of
the environment. The environment featured promigemt the deliberations and the
Member States resolved to adopt measures and mecisamecessary to protect the
environment and to manage natural resource usad@meve intra- and inter-generational

equity.

Membership of the SADC currently stands at fifteeith Madagascar currently under
suspension from the bloc following political unr@stthe country after a coup d’état led

by Andry Rajoelina in March 2004*

The regional body has six institutions namely; tBemmit of Heads of State or
Government, the Council of Ministers, Commissiotise Standing Committee of
Officials, the Secretariat and the Tribunal. Ther8triat is the main administrative
body and is responsible for, among other thingstesgic planning and management of

SADC programmes, coordination and harmonisatiorthef policies and strategies of

123 Angola, Botswana, Democratic Republic of Congosdtho, Malawi, Mauritius, Mozambique,
Namibia, Seychelles, South Africa, Swaziland, Taiea Zambia and Zimbabwe. Madagascar was
suspended on the T®f March 2009. See ‘SADC troika will not recognigladagascar’s new leader’ Bua
news online http:ww.buanews.gov.za/rss/09/09032011151¢xtessed 10/07/09)
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Member States and implementation of the decisiétiseoSummit and Councif*

The Treaty establishing SADC is modelled along ghme lines as the Declaration. Its
main objectives are to achieve economic developnpenerty alleviation, improvement
of the standards and quality of life of the peapi¢he region and to achieve sustainable
utilisation of natural resources and effective getibn of the environment? Article 22

of the SADC Treaty requires Member States to ‘cotel such Protocols as may be
necessary in each area of co-operation, which spall out the objectives and scope of,

and institutional mechanisms for, co-operation isuelgration.’

The SADC Treaty provides for cooperation that wohtribute to and promote regional
development and integratidf® One of the areas of co-operation and integrat®set
out in the Treaty is the management of shared waieses in the region. The
management of shared watercourses is a key artscus for the bloc because of the
variation of the availability of water resourcesSonuthern Africa between the North and
the East, and the South and the W&5The North and the East receive better rainfall and
are prone to flooding compared to the South andAlest which are generally very dry
and prone to droughts. These climatic variatioreater huge imbalances between the
regions, with some (North and East) having excessvater while others experience

severe water scarcity. This scarcity of water i tgion is increasing as a result of the

124 Article 14 of the Treaty.

125 Articles 1(a) and (g) of the Treaty.

126 Thompsorop citn 26 at 377.

127 |_A Swatuk ‘The new water architecture in SouthAfrica: Reflections on current trends in the ligtt
‘Rio + 10’ (2002) 78nternational Affairsc07 at 511.
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region’s population increasé€

There are fifteen shared watercourses which areeghay two or more states in the
region’® In fact, all continental SADC Member States shaver basins with each
other’® The utilization of these watercourses has tradiiiiy been based on the
sovereign rights of Member States in exclusive exaion of natural resources within
natural boundaries or exploitation based on bidédter multilateral agreements between
basin state$’ At the peak of the colonial period, bilateral agments were only
concerned with control and access to these rivrgvisions of the agreements gave
monopolistic access and trading opportunities forial powers in the coloniéd? The
end of colonialism resulted in a slightly changggraach to national attitudes towards
shared rivers. The newly independent States’ coneers the protection of their hard
won sovereignty and independence. Each State veag insistent on developing natural
resources and avoiding foreign interventiot Thus, where there was any agreement
between States, these agreements were (and §rensttiably drawn up with a specific

issue for instance agriculture, industry, or priynarater consumption that pursue the

2pHevelopment and Management in the SADC Countries  99942004)
http://www.sadcwscu.org.ls/rsap/rsap_devl.faecessed) 16/09/09

129 These are Buzi (Zimbabwe and Mozambique); Cunémgdgla and Namibia); Cuuvelai (Angola and
Namibia); Incomati (South Africa, Swaziland and Maoxique); Limpopo (Botswana, South Africa,
Mozambique and Zimbabwe); Maputo (South Africa, Slemd and Mozambique); Nile (Democratic
Republic of Congo, Tanzania and 8 other countrigobSADC); Okavango (Angola, Namibia, Zimbabwe
and Botswana); Orange (Lesotho, South Africa, Batsavand Namibia); Pungue (Zimbabwe and
Mozambique); Ruvuma (Tanzania, Malawi and MozambjguSave (Zimbabwe and Mozambique);
Umbeluzi (Swaziland and Mozambique); Congo (Angdlanzania, Democratic Republic of Congo,
Zambia and 5 other countries out of SADC) and Zanl@ngola, Namibia, Botswana, Malawi,
Mozambique, Tanzania, Zambia and Zimbabwe)

30 M J Tumbare ‘Equitable Sharing of the Water Resesiof the Zambezi River Basin’ (1999) RHysics

& Chemistry of the Earth71 at 571.

3L pid.

132 E|verop citn 32 at 197.

133 |bid.
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development agendas of the parties to such agrésen@ansequently, there has been
little attempt to rationalize or coordinate impacisthese agreements in the specific
basins or in terms of the broader regional ser#s>* It was only in 1995 that a
meaningful departure from this approach was takeough the adoption of the SADC
Protocol on Shared Watercourse Systems (the ofigiraocol). This original Protocol
as shall be seen below, attempted to promote nmrpecation among SADC Member

States in the management of shared watercourses.

3.2) The SADC Protocol on Shared Watercourse System

The SADC Member States agreed to cooperate inreiffesectors and to establish
organizations with the aims of harmonizing and oralizing policies, strategies,
programs and projects in these sectdtsAmong these key areas of cooperation is the
management of shared watercourses for which a Wasdetor was established by the
SADC Council of Ministers3® The main objective of the Water Sector was idtifs

to ‘promote cooperation in all matters in the SAD€&yion for the sustainable and
equitable development, utilization and manageméntater resources and contribute
towards the upliftment of the quality of life ofelpeople of the SADC region.’ It was
believed that a full achievement of this goal wogidda long way towards the ‘attainment
of the Southern African Vision for Water in the®2Century.” The vision is one of

equitable and sustainable utilization of water $arcial, environmental, justice, and

134 Swatukop citn 127 at 515.
135 pid.
136 This was endorsed by the Summit of Heads of StadeGovernment in 1996.
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economic benefit for present and future generatibiis

While the adoption of the original Protocol wasaadmark achievement towards shared
watercourse management in the region, Swatuk arthess 1985 was the defining
moment in the progressive approach to regional @@ipn on shared water resourt®s.
The Zambezi River was the first to be used asa pédse in the UNEP: Environmentally
Sound Management of Inland Waters (EMINWA) projecthe region. Two years later,
this was followed by the adoption of the ZambearaRiAction Plan (ZACPLAN). The
aim of the ZACPLAN was the management of waterthefentire Zambezi river basin in
an integrated and sustainable way, including enmrental use. This ZACPLAN, as
Swatuk argues, became a template for the origimatoBol!*® The key aim of the
ZACPLAN was the establishment of an integrated wetdsource management plan for

the entire basin, based on sound management ataihside development.

The original Protocol was, however, the first instent legally binding on all SADC
Member States in the field of shared watercourseag@ment. It was originally signed
by 11 Member States and entered into force in @etd®98 after ratification by two
thirds of the SADC Member States. The adoptiorhefdriginal Protocol was preceded
by relatively lengthy periods of discussion fronowand 1993 to 1998 when the Protocol
came into force. The Protocol has local roots ba Wweavily influenced by international

thinking and action in the field of water managetrféhThis is evident in the preamble

137 This vision was adopted by the SADC Sectoral Cotesiof Ministers in 1999.
138 i
Ibid.
139 |pid.
140 swatuk,op citn 127.
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which clearly states that international principéesd norms such as the Helsinki Rules,
the works of the International Law Commission andeAda 21 were taken into
consideration. The original Protocol recognizes temerally accepted international
concepts and principles relating to water resoul®eslopment and management in an
environmentally sound manner. These include priasisuch as absolute territorial
sovereignty; absolute territorial integrity, linuteerritorial sovereignty, community of

interests theory and the celebrated principlsiofitere tuo ut alienam non laedds

The original Protocol has a number of objectivesuding:

 To develop close cooperation for judicious and dowated utilization of the
resources of the shared watercourse systems inS&ieC region, and to
coordinate environmentally sound development ofstiered watercourse systems
in order to support sustainable socio-economic ldgweent;

* To build regional conventions on equitable utiliaatand management of the
resources of shared watercourse systems in the S&BIGn and to consolidate
other agreements in the SADC region regarding ¢imencon utilization of certain
watercourses;

» To promote SADC integration process in accordanitie Article 22 of the treaty

establishing SADC?

The Member States also acknowledged the need fandicated and environmentally

sound development of shared watercourse developtoeptomote sustainable socio-

141 Use your own as not to injure another's propeiythis context, riparian states are required te us
shared watercourses as not to cause harm to golheian states that share the watercourse.
142 Swatukop citn 127.
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economic development. The Protocol was not intentdedupersede or abrogate the
existing agreements in the SADC region relateditzation of certain watercourses, but
to provide a framework for shared watercourse mememt:*> The majority of shared
watercourses in the region continue to be managexlgh ‘basic specific initiatives
(that) have emerged in the form of standing comionss technical units and the like

(e.g. the Okavango River Commission; the ZambezéRBasin Commission}**

There are two important definitions in the Protonamely; shared watercourse system
and watercourse system. Shared watercourse systdefined as ‘a watercourse system
passing through or forming the border between tweore basin states’. Watercourse
system on the other hand means ‘the interrelatelolygic components of a drainage
basin such as streams, rivers, lakes, canals adergnound water which constitute a
unitary whole by virtue of their physical relatitmg’. While the definition of

watercourse system covers components of the bagierrthan a river, the exclusion of

the environment is quite conspicuous.

Article 2 of the original Protocol lays out a numba& principles applicable in the
management of shared watercourses in the regiafizdtlon of shared watercourse
systems is open to all riparian states for any matgse system that is found in its
territory without prejudice to each riparian Statsovereignty?> Member States are

required to equitably utilize watercourses andtlafl related resources. The original

13 The preamble of the Protocol states that the Meritates were ‘mindful of the existence of other
agreements in the SADC region regarding the comatitination of certain watercourses.’

144 Swatukop citn 127.

145 Article 2(1).
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Protocol also requires Member States to maintainbadéance between resource
development for improved standards of living amahservation and enhancement of the
environment to promote sustainable developm&nn order to successfully achieve the
objectives of the original Protocol, Member Stades required to co-operate on matters
likely to have an effect on the regime of the weterse systerli.’ There is also a
requirement on Member States to utilize watercogggems with a view of attaining
optimum utilization and obtaining benefits congistevith adequate protection of the
watercourse system. Non-domestic uses of wateresunsany discharge of all types of
wastes into a water course system are regulateMdayber States through a permit

system.

The original Protocol further requires Member State establish River Management
Institutions for shared watercourse systems in tegion. These institutions are
established for the effective implementation of dniginal Protocol*® The duties of the
institutions are, amongst other things, to develomonitoring policy for shared water
courses, promote equitable utilization of sharetereaurse systems, formulate strategies
for the development of shared watercourse systerdsn@nitor the implementation of
integrated plans in shared watercourse systems. ifséitutions oversee the
harmonization of national water resource policiesl égislation, as well as monitor

compliance with water legislation and recommend raadn@ents to existing legislation

146 Article 2(3).

147 Article 2(4).

18 The objectives of the River Basin Management futins are to (a) to develop a monitoring poliay
shared watercourse systems; (b) to promote thaaddgiutilization of shared watercourse systempgtqc
formulate strategies for the development of shamedercourse systems; (d) to monitor execution of
integrated water development plans in shared watiese systems.
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and the introduction of new legislation where neaeg*® The institutions are also
responsible for designing and conducting studiesearching and conducting surveys
relating to environmentally sound development andnagement plans for shared
watercourses and encourage public participatioth@se plan$>® The institutions are
also required to make recommendations on mattefs asi the regulation of water flow
and drainage, monitor utilization of water and testablishment of hydroelectric

installations™>*

The original Protocol also has a mechanism anddveornk to settle disputes along the
lines similar to the SADC Treaty, with particulanctis on amicable settlement of
disputes and then arbitration, should the dispotebe settled amicably. All unresolved
disputes are referred to the SADC Tribunal which render a final and binding opinion

on the parties. The SADC Treaty and Protocol h#aslfle provisions and mechanisms
and these enable constant revision and amendméme @fhole structure to take account
of new challenges. The original Protocol was revigelight of this and now forms the

main instrument governing and regulating shareetgaurse management in the bloc.

3.3) The Revised SADC Protocol on Shared Watereo8ystems

The Revised SADC Protocol on Shared Watercoursee®y&the Protocol) is currently

the main instrument for shared watercourses managem the region. It entered into

149 Article 5(a).
150 Article 5(b).
151 Article 59(c).
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force in September 2003, repealing and replactgiiedecessby¥ as a legally binding
framework for shared watercourses management inregen. The revision of the
original Protocol was prompted mainly by the adoptof the UN Convention. The
Protocol clearly indicates in the Preamble thatwds adopted taking into account
progress, development and codification on inteomai law initiated by the Helsinki
Rules, the UN Convention on the Law of the Non-gatibnal Uses of International
Watercourses and Agenda 21. This resulted in &tstigparture from the entrenched
concepts like superiority of the principle of stavereignty that its predecessor was
heavily biased towards. The revision of the Protecas championed by lower riparian
States such as Mozambique that wanted the Pratocoirror the UN Convention on the
Law of Non-navigational Uses of International Watarrses (“the Convention”) that was

regarded as tilted towards lower riparian statés.

Despite the revision, the Protocol’s philosophy anderlying principles, however, still
remain similar to those of the original ProtocoheTmost important definitions like
shared watercourse and watercourse survived are ie&ined. The overall objective of
the Protocol remains the fostering of closer coati@n for judicious, sustainable and co-
coordinated management, protection and utilizatwin shared watercourses and
advancement of regional integration and povertgvaition. The Protocol seeks to
achieve this objective through the promotion andilifation of the establishment of
shared watercourse agreements and shared waterdostisutions for the management

of shared watercourses; advancing sustainablefaddgiiand reasonable utilization of

152 Article 16(1).
153 | eestemakeop citn 17.
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shared watercourses; promotion of a coordinatedirtegrated environmentally sound
development and management of shared watercoursgsthee harmonization and
monitoring of legislation and policies for developmt, conservation, protection of shared
watercourses and allocation of the resource. Thekde facilitated through research
and technology development and information exchasgg capacity building in the

shared watercourses.

3.3.1) General Principles of the Protocol

The underlying principles of the Protocol are sabsally similar to those of the original
Protocol albeit with some minor departures. Thed@a calls for unity and coherence of
each shared watercourse. Parties are requiredrtmoh&e their water uses in the shared
watercourses to ensure that all actions are cemsigtith the sustainable development of
all watercourse States and observe regional irtiegrand harmonization of their socio-
economic policies and plan¥. The use of shared watercourses is open to each
watercourse State, in respect of watercoursesmithiterritory, without prejudice to its
sovereign rights. Such uses include agriculturamestic, industrial, navigational and
environmental use. This use is, however, not utdicdhas Member States are required to
maintain a balance between resource development@rsgrvation and enhancement of
the environment to promote sustainable developmetit.is quite encouraging that the
Protocol attempts to reconcile competing interdssavereignty, development and the

environment as shown by the subscription to thaggle of sustainable development.

154 Article 3(1).
155 Article 3(4).
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Sustainable development ‘is development that mémetsneeds of the present without

compromising the ability of future generations teantheir own needs$>

The reconciliation of these principles is, howevardifficult task more so amongst
developing economies such as those of the reginrorder to effectively achieve this,
parties are obliged to cooperate in the study aedwdion of all projects that are likely to
have an effect on the regime of shared watercotifsasd utilize shared watercourses in
an equitable and reasonable marii&this obligation is further strengthened by Atrticle
7(b) which expressly states that Member Stated phdicipate in the use, development
and protection of shared watercourses. The paatiop includes both the right to utilize
and duty to cooperate in the protection and devedy of shared watercourses. Member
States are required to take certain factors intwiceration in their utilization of shared
watercourses. These are the factors that are osgeteérmine whether a Member State’s
use of a shared watercourse or watercourses isn&ale and equitable. These are,
among other things, geographical, hydrologicalmalical, ecological factors; socio-
economic and environmental needs; the effectseofiie or uses of a shared watercourse
in one watercourse State on the other watercousesSand the conservation, protection,
development and economy of the use of the wateuress of a shared watercoutse.
The Protocol is still, to some extent, biased talsastate sovereignty over watercourse
preservation and the environment as shown in Axti®{10). This article is hugely

concerned with, and comprehensively provides fog,dgrevention of significant harm to

1% See note 7 above.
157 Article 3(5).

158 Article 3(7)(a).

159 Article 3(8)(a).
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other watercourse States. It further provides fompgensation where such harm has
resulted emphasizing the interests of persons, wdve suffered or are under a serious
threat of suffering as a result of harm to a shavatercourse™® Due to the dominance
of the principle of state sovereignty in the Prolo@ is not surprising that the Protocol

does not have effective remedies for watercourseh ss the polluter pays principle,

except to pay lip service to the idea that all appate measures to be taken.

3.3.2) Specific Provisions

Article 4 lays down specific provisions which Memi&tates to the Protocol must adhere
to. These include planned measufésprovisions on environmental protection and
preservatiort®? provisions on the management of shared watercgifsmd prevention

and mitigation of harmful conditiort§?

Article 4(1) regulates planned measures and setdheyrocess to be followed by any
Member State undertaking any planned measure. Me8tates are required to exchange
information and consult each other and, where sacgs negotiate the effects of the
planned measures on the condition of a shared ewatese*®® This article specifically
focuses on the effect of the planned measure(sthershared watercourse. This is a

departure from the traditional approach seen througthe Protocol in which focus is on

160 Article 3(10) (b) & (c).
181 Article 4(1).

162 Article 4(2).

183 Article 4(3).

184 Article 4(4).

185 Article 4(1)(a).
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the harm caused to watercourse states. Articldl)(19Qr instance, requires any state due
to undertake any planned measure which may hava Significant adverse effect upon
other watercourse States...” to notify such Stateshef possible effects, at least six
months, before implementing or permitting the innpémtation of such measures. Such
notification must include results of any environt@nmpact assessment to enable the
concerned States to evaluate the impact of theapthmeasures. The notified States have
six months within which to communicate their finggnof research into the planned
measures and raise any objections to the impleti@mtaf such measuré&® In the
absence of any reply to the notice or in the cdsergent implementation of planned
measures, the notifying party may continue with gh@nned measures provided the
implementation of the planned measures is congistgh principles of reasonable and
equitable utilisatiotf’of the watercourse and takes all the appropriatasores to
prevent causing significant harm to other watersestate$®®Urgent implementation of
planned measures is only permitted if such implaatem is to protect public health,

public safety or any other equally important ing/&’

Member States are also required to protect andepuesthe ecosystems of shared
watercourses individually and jointly (where appia®)’® Pollution of shared

watercourses is one of the largest regional enmental challenges which the Protocol
provides for. Article 4(2)(b) creates an obligatimn Member States to prevent, reduce

and control pollution and environmental degradatiddrshared watercourses that may

186 Article 4(1) (e).
167 Article 3(7).

188 Article 3(10).
189 Article 4(1) (i).
170 Article 4(2) (a).
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cause significant harm to other watercourse Statewder to effectively tackle the issue
of pollution, Member States are obliged to takepsteo harmonise their policies and
legislation in the area of pollution control. Thesparticularly important if one considers
the pollution control regimes of many of the SADCewber States that are lagging
behind compared to other regions. South Africayably the leading country in pollution
control in the region, only strengthened its padlatcontrol legislation recently (2008
and the majority of the SADC states are yet toaoltie Protocol, however, does not lay
a clear cut procedure for so doing. Instead, Wwdsat to Member States to initiate this
process. Upon request of a Member State, MembeesStaay set joint water criteria,;
establish techniques and practices to addresstipolland establish lists of substances
whose introduction into shared watercourses shaalrohibited, limited, investigated or

monitored*’?

The management of shared watercourses is lefterhféimds of watercourse States that
shall ‘... enter into consultations concerning thenagement of a shared watercourse,
which may include the establishment of a joint nggmaent mechanismi’”® A number of
States have effected this provision and establisheske joint management mechanisms.
In addition to establishing joint management medma, Member States are required to
co-operate to respond to the needs or opporturfitieshe regulation of the flow of

shared watercourse watéfs.

"1 National Environmental Management: Waste Act 59G8.
172 Article 4(2)(b)(iii).

173 Article 4(3)(a).

174 Articles 4(3)(b).
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Member States are under a duty to prevent and atgtiparmful conditions related to
shared watercourses. There is no distinction betvireemful conditions resulting from
natural causes or human conduct, both must be pexveand mitigated. In a somehow
odd placed provision, States are required to régwlater use by any person intending to
use waters of shared watercourses for any oth@oparthan domestic or environmental
use or who intends to discharge any type of waste such waters within their
territories:’® Any person intending to embark on the above wases must first obtain a
permit, licence or other similar authorisation fréine relevant authorities in these states.
Such permit or authorisation shall only be graraéidr it has been determined, by the
relevant State, that the use or discharge willcaotse significant harm on the regime of
the watercourse. This provision is a substantiv@ation that one would have expected
to have been self standing instead of being a satiem of another clause. In addition, it
should have been comprehensive, setting out therieriand conditions to be met before

such permit can be issued.

3.3.3) Institutional Framework for Implementation

There are five institutional mechanisms establisfied the implementation of the
Protocol’’® These are the SADC Water Sector OrgahsShared Watercourse
Institutions, the Committee of Water Ministers, tbemmittee of Water Senior Officials

and the Water Co-ordinating Unit.

175 Article 4(4)(b).

176 Article 5(1).

"The Committee of Water Ministers; the CommitteeVdéter Senior Officials, the Water Sector Co-
coordinating Unit; and the Water Resources Techi@oammittee and sub-Committees.
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The functions of the SADC Water Organs are to; seer and monitor the
implementation of the Protocol and assist in rasglvpotential conflicts on shared
watercourses; guide and co-ordinate cooperation laainonisation of legislation,
policies, strategies, programmes and projects;sadand recommend to Council the
creation of other necessary organs and providelaegiypdates to Council on the

implementation of the Protocd®

The Committee of Water Senior Officials on the othand is responsible for, the
examination of reports and documents compiled by Water Resources Technical
Committee and the Water Sector; initiating and sidg the Committee of Water
Ministers on various matters including policies atr@dtegies; recommending the creation
of other necessary organs and providing regularatgsd to the Water Ministers’
Committee on the implementation of the ProtdédIThe Water Sector Co-ordinating
Unit, on the other hand, monitors the implementaid the Protocol. It also provides
guidance on the interpretation of the Protocol; isely Member States on matters
pertaining to the Protocol and keeps an inventdillcshared watercourses management

institutions and their agreements on shared wateses within the Regiof?°

In order to effectively implement the Protocol, Meen States undertake to adopt

appropriate measures such as the establishmentatdragurse commissions, water

178 Article 4(2)(a).
179 Article 4(2)(b).
180 Article 4(2)(c).
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authorities or board¥! The functions of these are however not set ouhénProtocol,
but left to the institutions to determine such at@dance with their objective® The
Protocol provides a fairly comprehensive framewddt its implementation and
enforcement. Its implementation and monitoringhsyever, likely to be hindered by the
absence of clear cut standards and timeframes &anbér States to comply with their

obligations.

Article 6 of the Protocol deals with Shared Waterse Agreements and provides that
nothing in the Protocol shall affect the rightsofatigations of watercourse States arising
from agreements in force at the time of the Prdtecaering force, unless there is an
agreement to the contraly? Watercourse States may enter into agreements vaipigly

provisions of the Protocol to certain watercours@ghere States enter into such
agreements, they must define the waters to whieh ahgreement applié&! These

agreements will not affect the rights and obligasiof other States, party to the Protocol,

that are not parties to such agreements.

Disputes between Member States shall be settlédrims of Article 7 of the Protocol.
States are urged to resolve all disputes arisioig fthe implementation, interpretation or
application of the Protocol amicably, failing whithe dispute shall be referred to the

Tribunal. Any Member State can, upon expiry of vee{12) months written notice to the

181 Article 5(3)(a).
182 Article 5(3)(b).
183 Article 6(1).
184 Articles 6(4).
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Executive Secretary, withdraw from the Proto®8ISuch party shall cease to enjoy any
rights and benefits under the Protocol, but shathain bound by the obligations of the
Protocol for a period of twelve months from theedaf giving notice to the date the

withdrawal becomes effectiv&®

It is clear from this chapter that the SADC regioas put a lot of effort towards
developing shared watercourses law regime that ismé with international trends. This
started in 1995 with the original Protocol. Thegoral Protocol was then revised taking
into account the Helsinki Rules and the UN Conweniin a bid to strengthen shared
watercourses management. The Protocol, in its ptdsem, covers a lot of important
aspects of the management of shared watercourske negion. However, there is room
for improvement by drawing lessons from other ragloand international instruments.
The Water Framework Directive is a good exampleswth regional instruments the
Protocol may follow. As shall be shown in chaptersfollow, the Water Framework
Directive is certainly the leading regional instremb in the area of shared watercourses
management. It is comprehensive, clearly sets wodgtantive principles and provides a

practical and effective implementation, enforcenard monitoring mechanism.

185 Article 13(1).
186 Article 13(2).
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CHAPTER 4: SHARED WATERCOURSES MANAGEMENT IN EUROPA
CLOSER LOOK AT THE EUROPEAN UNION WATER

FRAMEWORK®’

4.1) The history and development of European watssurces legislation

The development of water resources legislation unoge has a rich history that dates
back to as far as 1885 when the first treaty betwtéelland, Switzerland and Germany
over the waters of the Rhine basin was sigfiédince then, various treaties and
conventions regarding different aspects of watsoueces have been concluded. The
process, however, reached it pinnacle around 19#5 tve issuing of the first major
directive on surface and drinking water. KafRasuccinctly sums the development of
water law in Europe in three stages. According &ikK, the first stage was around 1975,
followed by the second stage around 1991 and thel Btage around the year 2000.
Focus during the first stage was primarily on wajeality standards and protection of
surface water for drinking. This was primarily réged by the Surface Water and
Drinking Water Directivé® that was enacted in 1975. The Directive laid davem-

binding ‘guide’ values and binding ‘imperative’ vais*®* It required Member States to

187 Directive (2000/60/EC) of the European Parliamemd of the Council of 23 October 2000 establishing
a framework for community action in the field of teapolicy. [full text of the Directive can be assed at
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do2CELEX:32000L0060:EN:HTMIL

1% The treaty established the Salmon Commissioniamitetl the periods within which salmon fishing was
permitted.

189 M Kaika ‘The Water Framework Directive: A new ditere for a changing social, political and
economic European Framework’ (2003E& opean Planning Sudies 299 at 300.

1% Council Directive 75/440/EEC concerning the qualiequired of surface water intended for the
abstraction of drinking water in the Member Stg@3 L 194, 25.7.75)

1 See generally ‘Handbook on the Implementation bé tEC Environmental Legislation’ at
http://ec.europa.eu/environment/enlarge/handbodketwadf (accessed 14/12/09); see also Kadkacit n
189; Y A Mylopoulos & E G Kolokytha ‘Integrated W Management in shared water resources: The
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monitor the quality of surface water sources ohking water and to take measures to

ensure that such sources complied with the miniquality standards.

The second stage was during the period 1991 to.ZD0fing this period, a number of
directives were enacted. These include the Urbast&®\//ater Management Directive
(“Urban Water Directive”)};’ Drinking Water Quality Directivé?® Nitrates Directivé™
and the Directive for Integrated Pollution and Rmtion*® The Urban Water Directive
dealt with the collection, treatment and dischasbarban waste water and the treatment
and discharge of waste water from selected indussectors. It aimed to protect the
environment from adverse effects caused by théndrge of such waters. It established a
timeframe for Member States to adhere to, for tmipion of collection and treatment
systems for urban waste water in agglomerationsesponding to the categories laid

down in the Urban Water Directive.

The final stage, at least for now, was marked lgyghactment of the Water Framework
Directive in 2000. The management of transboundeaters, and water in general, in

Europe is regulated by the Water Framework Directivhe Water Framework Directive

EU Water Framework Directive Implementation in Grele(2008) 33Physics & Chemistry of the Earth

347

192 Council Directive (91/271/EEC) concerning urbarstea water treatment, 21 May 1991. [a full text of

the Directive can be accessed at http://eur-

lex.europa.eu/smartapi/cgi/sga_doc?smartapi!calsimiod!DocNumber&lg=en&type _doc=Directive&an
doc=91&nu_doc=271

193 Council Directive (98/83/EC) of 3 November 1998 tire quality of water intended for human

consumption. [a full text of this Directive can beaccessed at http://eur-

lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:89880:0032:0054:EN:POOF

194 Council Directive 91/676/EEC) of 12 December 19@incerning the protection of waters against

pollution caused by nitrate waters from agricultwaurces. [full text of the Directive can be assshat

http://ec.europa.eu/environment/water/water-nitvaiee ctiv.htm]

195 Council Directive (96/61/EC) of 24 September 198@grated pollution prevention and control [full

text of the Directive can be accessed at

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do2CELEX:31996L0061:EN:HTMI]
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‘gives directions for common approach, objectiyaciples, definitions and measures
for water management in Europé® The Water Framework Directive is legally binding
to the European Union Member States and essenpialyides a common framework for
water management and protection. It was adopt&eptember 2000 and came into force
in December of the same year. Its developmentestatound 1995 following a general
consensus among various stakehofdém® move towards a more global approach to
water policy. This was a direct response to thenhging political, economic and social
framework and to changes in what constitutes “$ocagital” at the local, regional,
national and European levelS® It has been celebrated as a policy with potental
transform the European water secfSrThe Water Framework Directive covers a lot of

water management aspects ranging from water qudatguality.

4.2) The European Union Water Framework Directivdarief outline

The Water Framework Directive replaced all the taxgswater resources legislation in
the Europe Union. It created a new institutionahfework on the management of shared
waters in the regions as a result of the recognitibat ‘water policy requires a
transparent, effective and coherent legislativenéraork.?®® As is the norm with EU
Directives, the Water Framework Directive contamsset of obligations that bind

Member States. In essence, the obligations camtegarized into obligations to protect,

19 Mylopoulos & Kolokythaop cit n 190 at 348.

197 These various stakeholders are the Environmentssion of the European Union, the Environmental
Commission of the European Parliament and the Gbohblinisters of the European Union.

198 Kaikaop cit n 189 at 300.

199 Kaikaop cit n 189 at 299.

20 preamble of the Water Framework Directive, panalgrbs.

63



to prevent, to reduce, to rehabilitate and to inaprthe state of water quality and water
guantity. The obligation to protect covers protectiof all surface and ground water
bodies from conditions that would negatively affecater quality and quantity. The
obligation to prevent, calls on Member States tketateps that would prevent
deterioration and decline of water quantity esgbcisy overuse or pollution. In the same
vein, Member States are called upon to seek ratadimih of ground water and reduce the

impact of their socio-economic activities on growamtl surface water bodies.

In addition, the Water Framework Directive adoptgaadstick to measure the status of
water quality and water quantity before it coulddaed that the concerned water source
needs protection. For instance, the Water Frameurictive requires good water
status, good ecological status, and good qualtatiater status. Action is needed if the
status of the water is not good or if the ecologstatus of the water is not good. For the
avoidance of doubt or ambiguity, all these terms defined in the Water Framework
Directive. This makes it easy for the Member Staefollow the guidelines of the Water
Framework Directive. Failure to discharge thesdgaltions is indefensible since they
take into account diverse conditions and need$i®fBU that require different specific

approache&™

The Water Framework Directive requires all watersréach good status by the year
2015. The definition of good status in relation doth surface and ground water is
however vague and lacks substance. The Water Frarkéirective defines ‘good water

status’ as the status achieved by a surface wathr Wwhen both its ecological status and

201 preamble, paragraph 13.
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its chemical status are at least ‘good’. The kejedalves of the Water Framework
Directive are to prevent further deterioration @ndtect and enhance the status of aquatic
ecosystems and associated wetlands; promote sals@aiwater use based on long term
protection of available water resources; enhanageption and improvement of the
aquatic environment; ensure the progressive restuaif pollution of groundwater and
prevent its further pollution, and contribute totigating the effects of floods and

droughts?%?

The primary concern of the Water Framework Direxiiy water quality; water quantity
remains a concern, albeit at a subsidiary levedirtts at taking a holistic approach to
water management, focusing both surface and groua@r in both qualitative and
guantitative terms. The Water Framework Directivanbined the abovementioned
approaches. It introduced an integrated approachfanthe first time linked water
resources planning to physical plannffiyjThis framework also seeks to, amongst other
things, promote sustainable water use based ontéyng protection of available water
resource$™ enhance protection and the improvement of thetajgavironment® and
ensure the progressive reduction of pollution adugidwater and prevents its further
pollution?®® Article 3 of the Water Framework Directive reqsiréember States to
assign river basins within their territories toier basin district®’ In the case of a river

basin covering the territory of more than one Menthiate, such shall be assigned to an

292 Article 1.

203 Kaikaop cit n 189 at 300.
204 Article 1(b).

295 Article 1(c).

208 Article 1(d).

207 Article 3(1).
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international river basin distriét® This requirement is there to ensure that eactr rive
basin is placed under the appropriate adminisgatiwrangements and competent
authorities for the application of the Water FrarngwDirective within the territories of
the Member States. Member States are under a dwpdure that requirements of the
Water Framework Directive for the achievement ofviemmental objectives are
coordinated for the whole of river basin distrietghin their territories as well as ensure
cooperation amongst states concerned in interradtioiver basing®® The Water
Framework Directive also requires Member Stategrovide the Commission with
details of the competent authorities for intermagiobodies in which they participate.
The details that must be provided to the Commissimn set out in Annex |. These
include, name and address, legal status, respbtasihimembership and international

relationships of the competent authority.

Article 4 of the Water Framework Directive spealiy deals with environmental

objectives. It requires Member States to come ufh wver basin management plans.
These plans must assist Member States in disclgpeginumber of obligations. These
obligations (in relation to surface water) as sdtio article 4(1) are: implementation of
measures necessary to prevent deterioration obttes of all surface water bodies;
protection, enhancement and restoration of allaserfwater bodies; protection and
enhancement of all artificial and heavily modifie@ter bodies and implementation of
measures to reduce pollution from priority substsnand cease and phase out emissions,

discharges and losses of priority hazardous subssarrticle 4(1) (b) and (c) deal with

298 Article 3(2) & (3).
209 Article 3(4) & (5).
219 Article 3(8).
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ground water and protected areas, respectively.

Any deterioration of any water body (surface oruy) is a breach of the requirements
of the Water Framework Directive. However, any tenapy deterioration in the status of
water bodies shall not amount to a breach of théeYramework Directive if such is a
result of circumstances of natural causdonce majeure. The Member State concerned
should however show that the natural causerae majeure is exceptional and could not

be reasonably foreseen and a number of conditians been mét*

To ensure that water status is maintained or ingpeach Member State is under a duty
to conduct an analysis of the river basin distrwithin its territory. The analysis is
undertaken to determine factors influencing waterality and quantity. Factors
considered in the analysis include inherent naithiaracteristics of each basin, impact of
human activity and economic usage of water withim lbasin. In addition, each Member
State must conduct a review of the impact of humaetivities on the status of surface
waters and on ground water and economic analysisatér use€? These analyses and

reviews must be undertaken in accordance withdblentical specifications set out in the

21 These conditions are set out in article 4(6) dlvis; (a) all practicable steps are taken to pnéve
further deterioration in status and in order nottonpromise the achievement of the objectives & th
Directive in other bodies of water not affected thpse circumstances; (b) the conditions under which
circumstances that are exceptional or that couldreasonably have been foreseen may be declared,
including the adoption of the appropriate indicaj@re stated in the river basin management p&arthé
measures to be taken under such exceptional citenges are included in the programme of measuigs an
will not compromise the recovery of the qualitytbé body of water once the circumstances are qugr;
the effects of the circumstances that are excegitionthat could not reasonably have been foreseen
reviewed annually and, subject to the reasonsgeingparagraph 4(a), all practicable measuregaden
with the aim of restoring the body of water tostatus prior to the effects of those circumstarmsesoon as
reasonably practicable, and (e) a summary of tfeetsfof the circumstances and of such measures tak
or to be taken in accordance with paragraphs (d)(dnare included in the next update of the rivasin
management plan.

22 Article 5.
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Water Framework DirectivE?® The analysis must be done in two distinct stagjes.first
stage entails the identification of the locationl &oundaries of surface water bodies and
categorizing them into rivers, lakes, transitionalter or coastal water. This is followed
by the categorization of water bodies into typeshenbasis of the physical and chemical

factors determining their characteristics.

The management of river basins is regulated bylari3 which requires all Member
States to produce river management plans for ther rbasins lying within their
territories. For river basins that are internatipnslember States are required to
coordinate river basin plans with an aim of prodgca single international river basin
management plaft* These river basin management plans may be supptechérom
time to time and must be reviewed and updatedeatdtest by the year 2015; 15 years

from the date of entry into force of the Water Feavork Directive®™

The Water Framework Directive also introduced pubplarticipation in water resources
management. This is a clear recognition of the tiaat water management must respond
to local conditions and needs. Article 14, whildiig short of placing an obligation,
requires Member States to ‘encourage the activel\nement of all interested parties in
the implementation of... the Directive, in particular the production, review and
updating of the river basin management pl&HfsCopies of the river basin management

plans and subsequent updates must be sent to theniSsion and any other Member

23 These are set out in Annexes Il and I1l shouldehasen completed at least in 2004; four years #feer
Water Framework Directive came into effect.

214 Article 13(2).

215 Article 13(5) & (7).

210 Article 14.
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State concerned within three months of their palibn

The implementation of the Water Framework Direcizvéargely left in the hands of the
Member States. To ensure that the Member Statestefly implement the Water
Framework Directive, it puts in place very compnediee implementation, enforcement
and monitoring procedures. Article 15 of the Wakamework Directive requires
Member States to submit copies of the river basamagement plans and all subsequent
updates of these plans to the Commission or angezoed Member State within three
months of the publication of the management pldember States are also required to
submit reports of the analyses of characteristicaver basins within their territories,
reviews of human activity impact on water statud anonomic analyses of water 35&.
These analyses should be undertaken in line wathrlgl set out standards and guidelines
that are contained in annexes Il and lll, to thet&v&ramework Directive, and must
have been completed by the year 2004. Similarlynller States are required to submit
reports on programmes for the monitoring of watatus and protected areas within their
territories. These programmes were supposed topbeational in 2006 as required by
article 8(2). Every Member States must within 3rgez the publication of its river basin
management plan or update, submit a report desgrjlrogress in the implementation of
the planned program measuféSReporting duties are not limited to Member Statiesy

also extend to institutions established underWater Framework Directive.

The Commission is also obliged to publish a reporthe implementation of the Water

27 Article 15(1).
218 Article 5.
219 Article 15(3).
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Framework Directive by the year 2012 and thereadtea six year interval. The report
must include, but is not limited to, (a) a reviefvpoogress in the implementation of the
Directive; (b) a review of the status of surfacaevand groundwater in the Community
undertaken in coordination with the European Emument Agency; (c) a survey of the
river basin management plans submitted in accoedamith Article 15, including
suggestions for the improvement of future plany;aldummary of the response to each
of the reports or recommendations to the Commissiade by Member States pursuant
to Article 12; (e) a summary of any proposals, oanheasures and strategies developed
under Article 16. In addition, the Commission iguiged to publish a report on the State
Parties’ implementation of the Water Framework Elingee. The report must also be
submitted to the European Parliament 2 years frben dates of submission to the

Commission by the parties.

Apart from reporting, the Commission is also regdirto convene conferences of
interested parties on Community Water Policy froache of the Member States, to
comment on the Commission’s implementation repants to share experienc&8.The
Commission is also required to submit plans fourfeitcommunity measures to the
Committee established in terms of article 21 toisasthe Commission. The future
measures should include an indicative plan of meashaving an impact on water
legislation, any control measures and strategiamagwater pollution. Article 24 of the
Water Framework Directive takes its implementatostep further. It imposes a deadline
for Member States to bring into force the lawsutaions and administrative provisions

in line with the Water Framework Directive. All Mdrar States were supposed to bring

220 Article 18(5).
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these into force by December 2003; 3 years afeenMater Framework Directive came
into force. According to the Commission’s regdrttransposition of the Water
Framework Directive into national laws and policveas poorly met. Only a few EU-15
members incorporated the Water Framework Directite their national laws and
policies by the deadline. The new EU-12 membersdavawprogressed very well in this

respect by the date of accession, 2004.

The Water Framework Directive, as mentioned earlexs been hailed as the most
significant and far reaching piece of water resesirand environmental legislation in
Europe to daté?? It has managed to consolidate and modernize e&iiopean Union

water resources laws, building on other environalerggulations and at the same time
establishing a ‘combined approach to pollution preion and contro??® The impact of

the Water Framework Directive has been quite subataturning some of the most
neglected rivers (such as the River Rhine and theube River) into the examples of

properly managed water resources in Europe.

4.3) Watercourse management in the European UtienDanube River basin — A

case study.

The Danube river basin is the second largest rasin in Europe, after the Volga,

221 COM (2007) 128 final. 22.3.2007 Communication fréile Commission to the European Parliament
and the Council: Towards sustainable water manageinethe European Union — First stage in the
implementation of the Water Framework Directive @BD/EC [full text of the report can be accessed at
http://eur-lex.europa.eu/LexUriServ/site/en/com/280m2007_0128en01.4df
222\ Griffiths ‘The European Water Framework DireetivAn approach to Integrated River Basin
Management’ European Water Management Online (20)ropean Water Association
gztstp://www.ewaonline.de/iournal/2002 05.qdtcessed 03/12/09)

Ibid.
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covering the greatest number of countries in thedvdt covers a total of 18 countries,
namely; Germany, Czech Republic, Poland, Ukrainejtzerland, Austria, Slovak

Republic, Italy, Slovenia, Hungary, Republic of Mola, Croatia, Bosnia-Herzegovina,
Serbia and Montenegro, Bulgaria, Albania and Mane&doSome countries such as
Austria, Hungary, Romania, Serbia and Montenegbthae Slovak Republic are largely
situated within the Danube river basin. On the @yt less than 5% of the territories of
Albania, Italy, Macedonia, Poland and Switzerlaiedn the basif?* The rainfall pattern

of the Danube river basin varies among the regi®hs. upper western regions receive
high precipitation compared to the eastern regtbat have lower precipitation and very

cold winters.

The Danube river basin has various transboundatyregional aquifers. There are about
26 major tributaries of the Danube River. Thedeutaries all have their own sub-basins
that are complemented by several freshwater laké#ferent sizes. Among these lakes

are the Balaton Lake (Hungary) and the Neusiedée@sestria and Hungary).

In 1998, the Commission for the Protection of thanlbe River (“ICPDR”) was
established to promote and coordinate sustainaitke emuitable water management
practices in the river basin. The key practicescareservation, improvement and rational
use of water in the basin. The ICPDR comprises3addoperating Member Statés.The
ICPDR is a platform for co-ordinating the developef the Danube River Basin

Management Plan (“the Plan”). The Plan was schedidebe implemented by 2009 in

224 UNESCO World Water Development Rep®@iter, A shared Responsibility (2006) at 474.
22 The cooperating states are Austria, Bosnia, antzédevina, Bulgaria, Croatia, Czech Republic,
Germany, Hungary, Moldova, Romania, Serbia and Bloegro, Slovak Republic, Slovenia and Ukraine.
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compliance with an obligation arising from the Wakeamework Directive. The EU
makes recommendations for the improvement of wagt@tity, developing mechanisms
for flood and industrial accident control, emissietandards and ensures that these
measures are reflected in Member States’ natioegislhtion and applied in their
policies. The ICPDR also encourages Member Stateaplement the Water Framework
Directive within their territories. States also pegate in the ICPDR framework in order
to achieve a single basin-wide coordinated framk&wammd a basin-wide coordinated

Danube River Basin Management Plan.

The main challenge that States encounter in theageanent of the Danube river is water
quality. EU Member States are currently at difféerstages of implementing the Water
Framework Directive in relation to the Danube ribasin. The ICPDR continues to work
towards the common goal of improving the qualitywatter resources. This is however
hindered by the economical, sociological and toppigical differences of these States. It
is believed that these factors have heavily aftette implementation of the ICPDR and
Water Framework Directive goals. By 2007 neithethd ICPDR or Water Framework

Directive goals had been uniformly implemented tiglwout the region. While the

Danube river basin is a very good example of agngpand effectively managed shared

watercourse, it is submitted that ‘there is stitnmto be done at the national levéf’

226 UNESCOop cit n 224 at 477.
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CHAPTER 5: COMPARATIVE ANALYSIS: THE REVISED SADC
PROTOCOL, WATER FRAMEWORK DIRECTIVE AND

OTHER RELEVANT INTERNATIONAL INSTRUMENTS

The development of shared watercourses manageraenthd policy in the SADC
region emerged after the development of generatnational environmental law. While
there has been considerable work to efficientlyulatg specific environmental aspects
and issues in the region, shared watercourses reareay law is still lagging behind and
still needs further development. Shared waterceurs@nagement is one of the areas that
have received considerable attention. The firsomagally binding instrument as shown
above was the original Protocol which was adopteti995 and came into force in 1998
after ratification by the requisite two thirds metyp of the SADC Member States. This
was replaced by the Revised Protocol (“the Protpcehich entered into force in
September 2003. The revision of the original Protacas necessitated by the region’s

continued efforts to keep shared watercourse lawarawith the rest of the world.

The Protocol introduced a number of new princi@ed at the same time strengthened
some principles that were not given enough prondeemnder the original Protocol.

While there has been a lot of development of shassercourses management law in the
region, it can be argued that the region is séitiging behind in this area. As shall
become apparent in the later parts of this sectloere are a number of areas in which
SADC can learn from other regional shared watesmunanagement laws as well and

non binding instruments such as the Helsinki Rules,UN Convention and the Berlin
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Rules.

This chapter looks at the strengths and weaknestdbe Protocol. It provides a
comparative analysis of the Protocol in relatiorthe abovementioned instruments and
the Water Framework Directive of the European Unidmch is, arguably, the leading
legally binding instrument on shared watercoursasagement in Europe. This analysis
is premised on the fact that the ability to regeilatllocate and control water resources
depends on the presence of a comprehensive arafiwdféegal framework dealing with
water resources. This analysis is done paying tadteto the differences or peculiarities
of the SADC region from the rest of the world angrdpe. This is due to the fact that
‘transboundary waters share certain characteristic# make their management
especially complicated, most notable of which isttithese basins require a more
complete appreciation of the political, culturaldasocial aspects of water and that the
tendency is for regional politics to regularly esdwate the already difficult task of
understanding and managing complex natural systems.
22T However, taking these into consideration, theredssensus that for any shared
watercourses management instrument to be effeittasieould contain certain principles,
rights and obligations of the parties to the insteat, proper guidelines for the
enforcement of such legally binding provisions gmihciples. These guidelines should
include clearly set out standards and time frama@s the implementation of the
instrument. In addition, the instruments shouldosg clear monitoring and enforcement

mechanisms.

22T\Wolf op cit n 2 at 131.
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5.1) General Principles

The Protocol, as is the case with the UN Conventapplies to international surface
water and ground water that is connected to surfaeg¢er. The definitions of
‘watercourse’ and ‘shared watercourse’ in the Riolt@re substantially similar to those
of the UN Convention. Watercourse is defined asystem of surface and ground waters
consisting by virtue of their physical relationslipnitary whole normally flowing into a
common terminus such as the sea, lake or agu8baired watercourse on the other hand
is defined as ‘watercourse passing through or fognthe border between two or more
watercourse states.” Thus, the Protocol and theGdNvention are only applicable to
waters in international watercourses. The Protscdieavy reliance on the UN
Convention in this respect is unfortunate. Watearditly is a major challenge in the
region. As such, the Protocol should focus onralwater in the region rather than water

that is flowing into, or in, shared watercourseb/on

On the contrary, the Water Framework Directive #mel Berlin Rules go beyond the
Protocol, and the Helsinki Rules and the UN Coneent The Water Framework
Directive applies to both surface water and grouatéw and to national and international
water. The purpose of the Water Framework Direcisvéo ‘establish a framework for
the protection of inland surface waters, transélowaters, coastal waters and ground
water...?”® The Berlin Rules follow in the same vein and ampligable to the
management of all waters, both national and intevnal. Chapter Il of the Berlin Rules,

inter alia, deals with the management of surface waters, gnwater and other waters in

228 Article 1.
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a unified and comprehensive manner, and the irtiegraf the management of waters

with the management of other resouréés.

Watercourses do not adhere to physical and pdliboaders. This makes cooperation
among states one of the driving forces towardsce¥ie utilization and management of
shared watercourses. The importance of cooperaiemidenced by a number of recent
treaties and conventions that have incorporatecutyt tb cooperate. It is thus not
surprising that the overall objective of the Prolos the promotion of cooperation for
judicious, sustainable and coordinated utilizatidrthe resources of shared watercourses
in the Region?*° The Protocol, in line with global trends, repe&tétt imposes a duty
on Member States to cooperate in the utilizatiosh @anagement of shared watercourses.
It requires Member States to harmonise their wasers and ensure that all actions are
consistent with the sustainable development ofwadtercourse States and observe
regional integration and harmonization of their iseeconomic plan®*? The UN
Convention, which the Protocol emulates, impose®laigation to cooperate through,
among other things, the establishment of joint rma@ms or commissions and the
exchange of information and data on a regular basts through notification of other

riparian States of planned measures that may ressignificant adverse effects. Article

229 galmarop cit n 61 at 635. See also article 6 and 7 of the B&iites.

20 Article 2.

1 Articles 3(5) parties undertake to pursue andbdista close cooperation with regard to the studg an
execution of projects that are likely to affectrgthwatercourses; (7)(a) duty to cooperate in théeption

of watercourses; 4(1) requires State Parties tdvange information and consult each other on certain
issues; 4(2)(b) requires states to, where appr@prjaintly prevent, reduce and control pollutionda
environmental degradation of shared watercoursgy(d) requires State Parties, where appropriate, t
cooperate with other States in taking all measure®lation to the protection and preservationtted
aquatic environment; 4(3)(b) places an obligationState Parties to co-operate, where approptiate,
responding to the needs or opportunities for rémgathe flow of waters of shared watercourses;) 4(4
requires states to, where appropriate, jointly tagpropriate measures to prevent or mitigate cimmgit
related to shared watercourses that may be hatmbther watercourse States;

232 Article 3(1).

77



8 of the UN Convention imposes a general duty tapeoate while article 21 imposes a
duty to cooperate in the prevention, reduction aadtrol of pollution. Similarly, the
Berlin Rules require basin States to ‘cooperatgoiod faith in the management of waters
of an international drainage basin for the mutuahddit of the participating state$>
Chapter Xl of the Berlin Rules also deals with intgional cooperation. It sets outs areas
in which State Parties must cooperate. These ie¢lodt are not limited to, information
exchangé>* notification of programs, plans, projects or atiés>>> consultation$>®
establishment of basin wide or other joint managensrangementd’ and sharing
expense$® The Water Framework Directive on the other harsb alequires close
cooperation and coherent action at Community, Men8iate and local level for the
success of the Directive. Cooperation is a key @spfeshared watercourses management
as ultimately, Member States are responsible ferirttplementation of the Protocol and

actions of each Member State are like to affeceffectiveness of the Protocol.

The core feature of shared watercourses manageimethe SADC region has been
territorial sovereignty. The original Prototd! clearly elevated territorial sovereignty
above all the shared watercourses competing ptesipuch as territorial integrity,
community of interests theory and the doctrinaiofutere tuo ut alienam non laedas. As

a result of a shift in environmental managementregpghes towards the end of the

twentieth century, there have been attempts torvemen the principle in the Protocol.

233 Article 11.
234 Article 56.
25 Article 57.
28 Article 58.
7 Article 64.
238 Article 67.
29 gee generally article 2(1) and article 4.
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These attempts have, however, not been successfilileaprinciple has been retained
strongly. Article 3(2) of the Protocol gives Memb@&tates the right to utilise
watercourses within their territories without prdige to their sovereign rights. Although
the Protocol attempts to qualify territorial sougrgy of the Member States by
encouraging sustainable development, this princgti# enjoys supremacy over the
protection of watercourses and the environments ©&particularly true when one looks
at article 3(10) which is hugely concerned withd gmrovides for, the prevention of
significant harm to other States. It also provides compensation where harm has
resulted and emphasises the interests of the effgoersons, but does not have any
effective remedies for the affected watercourseemmironments. Instead, the Protocol
pays lip service to watercourse and environmeetalkediation by requiring States to take
all the appropriate measures. The lack of spetyifiof the measures to be taken,

compounds the Protocol’s weaknesses.

This is quite different from the Helsinki RulesetblN Convention and the Berlin Rules.
The Helsinki Rules and the UN Convention are basedhe doctrine of equitable and
reasonable utilisation. Leestemaker, correctlyeoless that in this respect, the Protocol
contradicts the UN Convention which is more a camabon of the sovereign right of
states and territorial integrity of stafé8.The EU bloc has also moved away from the
traditional approach of giving prominence to dowts of territorial sovereignty and
integrity of States. Thus, unlike the Protocol, iNater Framework Directive does not
mention territorial sovereignty at all. This iswWever, not surprising if one considers the

political integration taking place within the EU.h& EU is working towards the

240 | eestemakeop cit n 17.
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eradication of geopolitical and physical bordersisTimportant fact is true of other EU
treaties that form the backbone of its regionaliremmental framework such as the

Berlin Rules.

The Berlin Rules are based on principles markedfferént to those of the Protocol,
Helsinki Rules and the UN Convention. The Berlinldgufor instance, place a duty on
States to utilise shared water resources in a naéd® and equitable manner having due
regard to the obligation not to cause significaarni to other basin states. The principle
of equitable and reasonable utilisation under thdiB Rules is subject to the obligation
not to cause significant harm. Nevertheless, ifuste encouraging to note that the
Protocol, although a lot needs to be done, attertgpteconcile the principle of State

sovereignty with other environmental principles.

The Protocol requires Member States to participatethe use, development and
protection of shared watercourséSParticipation includes both the right to utilisedaa

duty to cooperate in the protection and developnainishared watercourses. The
influence of the Helsinki Rules and the UN Convemtis clearly seen in the duty
imposed on each State Party to utilise a shareere@mirse reasonably and in an
equitable manné¥*? Article 8, although not a complete reproductionadicle V of the

Helsinki Rules, is substantially similar to the ttas that should be considered in
determining the extent of reasonableness and édjitita These are; (i) geographical,

hydrographical, hydrological, climatical, ecolodicand other factors of a natural

241 Article 7(a) and (b).
242 Article 8(a).
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character; (ii) the social, economic and environtaleneeds of the watercourse States
concerned; (iii) the population dependent on theresth watercourse in each watercourse
State; (iv) the effects of the use or uses of aesheatercourse in one watercourse State
on other watercourse States; (v) existing and piadenses of the watercourse; (i)
conservation, protection, development and econohuse of the water resources of the
shared watercourse and the costs of measures takehat effect; and (vii) the

availability of alternatives, of comparable valte®a particular planned or existing use.

As clearly shown by list above, these instruments fairly comprehensive and the
factors try to cover all important aspects. Thipasticularly so when one considers that
the instruments do not place these factors in aesatthy, thereby giving others more
prominence at the expense of others. Furtherlithitakes into account the fact physical

and socio economic conditions may not be similapssthe region concerned.

5.2) Specific measures

The Protocol stipulates specific measures that Men8iates must adhere to. These
include planned measures, provisions on environahgoiotection and preservation,
management of shared watercourses and the preweatid mitigation of harmful

conditions. These seem comprehensive at face Vvalllg closer look reveals that this is
the area the Protocol is lagging behind most coatpéw its counterpart in the EU; the

Water Framework Directive.
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Article 4(2) of the Protocol requires States totpeb and preserve the ecosystems of
shared watercourses, and prevent, reduce and tpothation. Once again, the Protocol
adopts a similar approach to that of the HelsinkieR and the UN Convention in this
regard. It simply requires Member States to talepsstto harmonise their policies and
legislation in this regarff® It does not set out substantive standards tha¢ havbe
adhered to or guidelines of what measures shoultaken in full compliance of the
obligations. Instead, in all these instrumentsteStare required to consult with a view to
arriving at mutually agreeable measures and methodomply with the obligations.
These include setting joint water quality objecsivand criteria, establishing techniques
and practices to address pollution and establislstg) of substances whose introduction
into shared watercourses is to be prohibited, éithiinvestigated or monitorédf: This is

a great weakness as the gap between the princiglésaapplication is huge. The lack of
clear guidelines, duties and roles of the MembateSt and timeframes within which this
should be achieved further makes it difficult takesate or measure compliance among

Member States.

The concept of negative listing of substances whiighProtocol provides f&f is also

not the best way to protect and prevent sharedrveat@ses from pollution. Instead of
following the UN Convention on the negative listiagproach, it would have been more
desirable for the Protocol to adopt a positivargstapproach as is the trend with other

modern environmental conventiofi§ Positive listing entails the listing of the sulystas

243 Article 3(2)(ii).

244 Article 3(2)(iii).

245 Article 3(2)(b)(iii)(cc).

248 A good example of such conventions is the 199&dend to the London Convention, see note 98 above.
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that may be discharged into the watercourses aoklilpts the discharge of any other
substance not listed unless if its effects or impac the watercourse have been
established. This approach accords well with thexzgautionary principle which the UN
Convention prescribes and would be more beneftoighe region. The precautionary
principle specifically prohibits damage to the eomment due to lack of information or
scientific uncertainty. As the situation in the igegs stands, it is highly likely that there
are more substances whose impact on water is unkrmompared to the ones whose
effects are known. As such, it would have beenrdbka to take precaution and adopt the

positive listing principlé*’

While the Protocol’s approach in relation to seftapecific standards is similar to that of
the Helsinki Rules,the UN Convention and the Berlin Rules, it is ctebtgly different
from that of the Water Framework Directive. Undarstably, the three international
instruments are general framework instruments wiaipply to various regions and it
would be undesirable to set out specific standdndsead, they simply set out some basic
substantive and procedural aspects, leaving thailsletor the riparian states to
complement in agreements that would take into clamation the specific characteristics
of watercourses in questiéff This is so because the three instruments appiyfferent
regions and watercourses may require differentdstals. Unlike these three instruments,
the Protocol should thus have taken a similar aggrdo that of the Water Framework

Directive as it applies watercourses in the sargmne

247 See generally note 98 above.
248 Salmarop cit n 61 at 632.
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The Water Framework Directive is a framework instemt, but it goes a step further
than the three (non-binding) instruments and thetdeol by actually setting the

minimum standards to be adhered to by the EU MerSbates. It also sets out time
frames within which these standards must be commiéh. This approach is much more
effective in maintaining uniform standards of watgrality and quantity as it does not
give Member States room to be complacent in nejogissuch standards. The Protocol
for instance is open to abuse depending on thergpbig location and attitude of the
States entering into a bilateral or multilateratrament. An upper riparian State, in the
absence of minimum standards, is more likely tooadte less stringent standards

compared to a lower riparian State.

5.3) Implementation, Monitoring and Enforcement heasms

The Protocol and the other instruments discussedealvely on Member States for their
implementation. As a result, they all place obligag on Member States to implement
their provisions. They also, with varying degredsspecificity, put in place certain
enforcement and monitoring mechanisms to ensurectgfé implementation. The
Helsinki Rules and the UN Convention do not exfgicicontain implementation,
enforcement and monitoring mechanisms. These mesharcan only be filtered from
other duties and procedures contained in theseumsents. The Helsinki Rules for
instance provide for the prevention and settlenoéndisputes and incorporate matters
related to implementation in chapter 6. Article XXor instance lays out procedures that

are related, and useful, to the implementatiorhefRules. It requires states to exchange
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information covering matters of drainage basinshinitheir territories and activities in
respect of such waters. Similarly, the UN Convantioes not dedicate a single article or
chapter to implementation and enforcement. It synpbdces State Parties under a duty to
cooperate in various areas. Among these areas,matters that are related to
implementation of the convention such as the establent of joint mechanisms or

commissions and the regular exchange of data dadration.

This absence of well defined implementation, erdorent and monitoring mechanisms
is however understandable when one considers tbe wspplication and generality of
these instruments. The drafters had to take intsideration various disparities among
regions, including socio-economic development aatewneeds, which make it difficult

to set out certain minimum standards.

The Berlin Rules, though similar to the Helsinkil@uand the UN Convention in terms
of their wide application, are different from théher two. They adopt a much more
detailed approach and clearly set out implemematenforcement and monitoring
mechanisms. Chapter VI of the Berlin Rules providesionitoring mechanism for the
implementation of the rules. It requires State iPatio undertake continuous assessments
and reviews of programs, projects or activitiegetihg shared watercourses. Chapter Xl
of the Berlin Rules also deals with implementatdithe rules. It imposes a duty on State
Parties to harmonise their laws and policies artdbéish basin wide or other joint
management arrangements. It however does not f3o as setting out timeframes within

which State Parties should comply with their obtiigas under the rules. As shall become
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apparent below, the Protocol and the Water Frameviirective follow the same
approach as that of the Berlin Rules. The WatemErvaork Directive, however, goes a
little further and sets timeframes within which Meen States must comply with their

obligations.

The implementation of the Protocol is not direddft to Member States. The Protocol
sets out a comprehensive framework for the estabksit of a number of institutions that
are tasked with its implementation. These are setiroarticle 5 and are classified as
SADC Water Orgarfé® and Shared Watercourse Institutions. Their dutespe and

functions are also set out in this article, givthg Protocol a lot of potential in terms of
implementation. This is a remarkable step takertheySADC, bearing in mind that the
main problem with the Protocol is lack of detailrtitle 5 provides details on the
institutions it establishes. However, the absentdimeframes within which these
institutions and Member States must comply withrtbbligations is quite eye-catching.
This is one of the areas that the Water Framewankcbve far outweighs the Protocol in

the area of shared watercourses management.

The Water Framework Directive is the leading instemt among the instruments looked
at in this research substantively and procedurallythe management of shared
watercourses management. It establishes varioustutrens for implementation,

enforcement and monitoring, clearly sets out thieedwand functions of these institutions,

comprehensively spells out standards that MembateStshould meet as well as

29 These are the Committee of Water Ministers; thm®dtee of Water Senior Officials; the Water Sector
Co-ordinating Unit; and the Water Resources Te@dirf@ommittee and sub-Committees.
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timeframes within which these standards and obbgatshould be met. In addition, it
sets out obligatory reporting procedures for Meml&tates and parties to any
agreement(s) in relation to any river basin(s) mitihe EU. Article 15 requires Member
States to submit copies of their river basin mamegg plans and any updates to such

plans to the Commission within three months ofrtpeablication.

Article 5 on the other hand places a duty on Men8iates to report to the Commission
on river basin characteristics analyses withinrthairitories, reviews of human activity
impact on water status and economic analyses afrwese. The analyses and reports
should be compiled with following clearly set oubpedures and standards set out in the
annexes to the Water Framework Directive. In addjtiMember States and the
Commission are required to report on the implentemaof the Water Framework
Directive. Article 15(3) requires Member Statesstdomit reports describing progress in
the implementation of planned programmes and measarcomplying with their duties
under the Water Framework Directive. Article 18uiegs the Commission to publish a
report on the implementation of the Water Frameviirective by the year 2012. This is

on of the areas that the Protocol is far outweidhethe Water Framework Directive.

A close look at the Protocol and the Water Framé&wbDirective reveals that the
implementation, enforcement and monitoring mechmasisf Water Framework Directive
are far more advanced than those in the Protod¢w. Arotocol establishes a number of
institutions that are important for its implemerdat but fails to heavily equip these

institutions with substantive duties and powerse Tdbsence of timeframes for the
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implementation of the Protocol by these institusiolurther weakens it. The Water
Framework Directive on the contrary, addressestiesies in detail. It does not delegate
too many functions and standards setting powetkdanstitutions. These are set from

first instance and are contained in the Water Fraonie Directive?®°

This chapter has provided a comparative analysiseoProtocol on the one hand, and the
Helsinki Rules, UN Convention, Berlin Rules and YWater Framework Directive on the
other in an attempt to show the areas in whichPtagocol is still lagging behind. It has
highlighted that the SADC watercourses managenagyal regime is less watertight. The
Protocol, which is the main legally binding instreimh on watercourses management in
the region, is more of a compromise of the doctmeterritorial integrity and the
sovereign right of States in utilising with watersources within their boundaries. It
seems, for its efficacy, the treaty heavily depeondghe goodwill of important riparian
States that should take the lead in demonstratifficient political will to aide by the
law and respect the needs of other riparian States.fact that the Protocol is based on
the traditionalist non-environmental principles raskit markedly different from the
watercourses instruments of other regions, espectied EU. The EU has moved towards
greater emphasis on cooperation, legally bindimyigrons, timelines for meeting certain
targets and negative listing approaches to wasspodal that may be harmful to
watercourses and water resources. These are berkshthat are difficult to achieve for
SADC as the current state of its water resourcasagement law has too many gaps and

inadequacies, leaving more room for further devialempt.

20 These are set out in the annexes to the Waterewvark Directive.
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CHAPTER 6: CONCLUDING REMARKS AND RECOMMENDATIONS

This research has looked at the SADC Revised Ribtmt Shared Watercourses (“the
Protocol”) in relation to international and othegional instruments. It has investigated
the state of regional watercourse regulation in 3#DC region; provided a critical
comparative analysis of the principles, implemeaataand enforcement of the Protocol,
international instruments and the Water Framewarkeddve; explored the possibilities
of improving the Protocol. It further provides segtgons for strengthening the Protocol

substantively (principles) as well as its implenagion, enforcement and monitoring.

The main comparison has, however, been drawn bat@DC and the EU. This
comparison has been conducted taking into congiderthe climatic differences of the
regions. The SADC region’s climate on the one hiareharacterised by very distinct dry
and wet seasons and years while such phenomemnenyisnuch less pronounced in the
EU2* It is therefore not surprising that the EU is momncerned with flooding and
water quality while the SADC, due to high levelswadter stress, is primarily concerned
with water quantity. However, notwithstanding thesgional differences, there are
certain fundamental principles of watercourse manasnt that these regions cannot

escape and have both adopted, albeit in varyingedeg

As van der Zaag and Savenije, correctly obsenerethas been remarkable convergence

between the SADC and the EU on the role givenver ibasin management as the unit of

244p van der Zaag & H Savenije ‘The management efhational Waters in EU and SADC compared’
(1999) 24Physics & Chemistry of the Earth 579 at 579.
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shared watercourses management. This is evidencedebsigning and adoption of a
number of shared watercourses management instranmetite region. The First one was
the ‘Protocol on Shared Watercourse Systems’ whiah signed in 1995 and came into
operation in 1998. It was later replaced by theviRed Protocol on Shared Watercourse
Systems’ (“the Revised Protocol”) in September 20B8r the EU these include the
UN/ECE ‘Convention on the Protection and Use ofnBtoundary Watercourses and
International Lakes’, signed in March 1992, and #d ‘Framework for European
Community Water Policy.” These were later consdédainto a single and more
comprehensive instrument, the EU Water Frameworkeddve, 2000 (“the Water
Framework Directive”). The Protocol and the Watearework Directive have been
looked at in detail in Chapter 3 and 4 of this a@sk. The influence of international

environmental law and watercourses law in the tgans is quite strong.

Chapter 2 has shown that the development of intieme law on shared watercourse law
made an impact in 1966 when the Helsinki Rules lo& ses of the Waters of
International Rivers where adopted. The HelsinkileRuintroduced a number of
principles that have remained important in the ngan@zent of shared watercourses law.
The much celebrated principle of reasonable anditagie utilisation of shared
watercourses was formally introduced by the HeisRules. This principle has been
entrenched in shared watercourses law and a ltoeafies and conventions concluded
after the adoption of the Helsinki Rules have ipooated the principle in one way or the
other. The first convention specifically dedicatedthe non-navigational uses of shared

watercourses, the UN Convention on the Law of Nawignational Uses of International
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Watercourses (“the UN Convention”), specificallyopted the principle of reasonable
and equitable use. It, however, differs with thdshki Rules in a number of areas such
as the factors considered in determining reasonabteand equitability of use. Despite
these minor differences, the Helsinki Rules andUheConvention hold strongly on to

the principle of reasonable and equitable useg¢tifavhich distinguishes them from the

Berlin Rules on Water Resources (“the Berlin Rules”

The Berlin Rules, though non-binding and a framéwmstrument like the Helsinki
Rules and the UN Convention, have taken sharedremtese law a step further. They
have moved from reasonable and equitable use oédhaatercourses to a much more
responsible and sustainable approach. The BerlitesRexplicitly introduced an
obligation not to cause harm and subjected reas®nabd equitable use to this
obligation. This has provided the much needed btieadugh towards environmental and
watercourses protection and preservation rather tthe protection of state sovereignty or
integrity. The Berlin Rules do not enjoy any legatanding or force, but are a
combination of established and emerging principheg will continue to influence the

development of shared watercourses customary atierral law.

On a regional scale the SADC and EU have made kablar inroads in the area of

shared watercourses law as shown in Chapter 3 ahdve. The SADC region however

still has a long way to go in this regard comparethe EU.

While the SADC and EU have both introduced integgtatvater resources management
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(“IWRM?”), this has been done with varying degre&be EU is leading in this respect
with IWRM in the Rhine and Meuse river system amel Danube River clearly facilitated
by high economic development, political will and ngarehensive legally binding
instruments such as the Water Framework Direclitve. SADC has recognised the need

for integration, but little has been done in tlaspect.

The Protocol remains heavily centred on state sagety and its emphasis of reasonable
and equitable utilisation of shared watercoursesoider to achieve optimal and
sustainable utilisation as shown in Chapter 3. Paisition is unfortunate as it does not
promote environmental and watercourse protectiah @neservation. The obligation to
utilise water in an equitable and reasonable marioesome extent, attempts to promote
environmental and watercourse protection when aveks at the factors that are
considered in determining equitability and reasteradss. This is however less effective
compared to the Water Framework Directive whichsdoet concern itself with state
sovereignty completely. Perhaps the political iridign has made it more favourable in

the EU compared to SADC. The Protocol needs toemddhis issue with certainty.

The ‘management’ of water in a reasonable and &jeitmanner should be given
supremacy instead of its ‘use’ in a reasonableetpitable manner. Emphasis should be
on water management as this promotes a more e¢oecapproach to the sharing of
water in the region. This approach embraces intieragvith water resources at all levels
including water protection, preservation and usenphasises duties or obligations and

responsibilities towards water resources and thar@amment as opposed to rights and
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entitlements. At an international level, shared ewatmanagement includes
intergovernmental dialogue and addressing long wwals and objectives in relation to
water resource¥” As a result, the general trend over the yearsbeas a shift in the
emphasis in shared water relations from use to gemant*® The Water Framework
Directive provides a good example of this shiftnfrdocusing on water use to water
management. This has led to cooperation rather tloaflict in sharing international
watercourse$!’ Management of water in a reasonable and equitahteer is thus much

broader than concept of use or utilisation of watex reasonable and equitable manner.

The concept of use of water in a reasonable andadtg manner is more utilitarian or
anthropocentric compared to the above concept tdnmanagement in a reasonable and
equitable manner. It is inclined towards the theofstate sovereignty and emphasises
rights and entitlements, albeit with some qualifmas. This approach is more likely to
hinder cooperation amongst states in managemeshared watercourses in the region.
This is so because the concept encourages coropebier shared waters, leaving little
room for the promotion of common interests of tegion. Thus, the Protocol should

move towards emphasising water management rathenthter use.

In addition, the Protocol should relegate the disadd and basic principle of
international water law and place it at the sanwellevith the obligation not to cause
harm as the Berlin Rules have done. This will ¢elyaresolve the issue of state

sovereignty by placing attention on managemenhafexd watercourses rather than their

245 UNESCOop cit n 224 at 377.
246 [};

Ibid.
247 |bid.
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utilisation.

Chapter 5 has revealed that the Protocol also ldetasl and simply pays lip service to a
lot of shared watercourses management principkesunlike the Water Framework
Directive, does not elaborate on these princigtedoes not clearly define the duties and
roles of Member States. While the Water Frameworkeddve provides specific
standards and guidelines to be adhered to by MeBia¢es, the Protocol does not do so.
The Protocol places an obligation on Member Satdsmtmonise their national laws and
policies with its principles, but fails to set tifreemes within which Member States
should do so. Secondly, it does not set guidelofetandards the Member States should
achieve. There is need to revise the Protocoligrésspect and adopt a similar approach
to that of the Water Framework Directive by settmg timeframes and the minimum
standards that Member States should achieve. Tudelines and standards will have to
take into consideration the region’s economic aoldipal development. They should be
set with a view of a progressive realisation of best available standards, rather than
simply importing certain standards, which may nettbmpatible with SADC, from other

regions.

In a nutshell, this research has shown that wasources are unequally and unevenly
distributed across the globe and abundance of viet#so affected by political factors,
mismanagement and climatic variations. This ishierrtaggravated by demands between

various uses, urban against rural, present aganestfuture demands of competing
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regions, water quality against water concerns ahdrasocio-economic prioriti€s® The
challenges of water scarcity and the managemershafed watercourses continue to
intensify notwithstanding efforts to effectively mage and sustainably utilize such
watercourses, in the SADC region as well as the akshe world. As the problem of
water scarcity continues to escalate, the compsshemess of water planning and
sharing has been subject of a lot of controversiydebaté?’ It is increasingly becoming
clear that a more systematic analysis of the broadeironment is needed to maximize
the benefits from any water resources profetWhile there have been a lot of efforts in
the broadening of traditional management approachése SADC region, such efforts
need to be complemented by laws and decision makiogesses that consider various

water uses and water users.

Thus, as UNESCO proposes, an effective frameworksfaring water should take
certain factors into accoufit: These factors include natural conditions, a vardtuses,
various sources of supply, upstream or downstreamsiderations and the socio-
demographic conditions in which watercourses oc€hrs is particularly true when one
takes into account natural rivers’ non-adherengeoldical boundaries. This compounds
the difficulties of joint planning, allocation obsts and benefits, advantages of scale and
other integrated waste management issues. The impdcimplementation of decisions

is difficult to evaluate especially when these rmeasured in long periods of time such as

248 UNESCO op cit n 224 at 377.
249 UNESCOop cit n 224 at 373.
250 [|hi

Ibid.
1 |bid.
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decade$>? Abstract laws and policies will not assist theioagn fighting its water wars.

Therefore there is a need to clearly set out stesrh goals and timeframes for the
progressive realisation of strong and effectiverasthavatercourses law in the SADC.
Such laws must strive to incorporate the currerd amerging principles in shared

watercourses management.

The emerging water sharing paradigm in the SADQukhattempt to bring together a
multiplicity of ‘concerns with cross-cutting sugtability criteria, such as social equity,
economic efficiency and environmental integfityIt should be looked at in the context
of the existing shared watercourses instrumentsrellare more than 3 800 unilateral,
bilateral or multilateral declarations or convensoon water, 286 are treaties, 61 of
which refer to over 200 international basiis.These treaties or conventions are
increasingly becoming viable instruments in thdis#ttion and management of shared
watercourses. Efforts are being channelled towesfisming these to meet the changing

concerns around shared watercourses.

The beginning of the 21century, for instance, has seen the introductibrrisk
assessment and other proactive stratdgi¢éigu of the renowned reactive approacfés.
The  socio-economic transformation, social pollticapheavals and transitions
underscoring the need for greater emphasis on@miental challenges, characteristic of

the 1980s and 1990s, have moved from a searchuftaisable development to much

%2 UNESCOop cit n 224 at 373.

23 |pid.

24 \www.unesco.org/water/wwap/pccfaccessed 26/12/09)
2% UNESCOop cit n 224 at 376.

96



more combined ‘structural and non-structural sohsi to persistent water resources

problems and transitional interdependencids.’

Shared watercourses are a responsibility of allaatér should rightly be treated as a
catalyst for cooperation rather than conffitt. The emerging shared watercourses
paradigm must employ reasonable and equitable neamagt of water in making
cooperative efforts more effective. Cooperatiomnsessential mechanism for managing
natural resources by addressing the underlyingiiist, economic and cultural causes of
water stressed economies. Thus, the emerging gandtihs moved towards emphasizing
integrated water management, the duty to coopeegfeitable utilization, sustainable
water use minimization of harm and public partitipa®® These are however not
effective unless properly complemented by comprsiveriegally binding principles that
clearly set out duties and rights of those statesisg watercourses and set standards for
utilization and preservation of the watercoursehe TSADC should therefore direct
efforts towards setting up a Protocol that is caghpnsive, promotes environmental
protection, and sustainable utilisation and managerof its shared watercourses. The

Water Framework Directive is a good example in tagpect.

Water basins should be managed as a single umiérrdhan a series of tributaries
forming parts of a larger basin. Emphasis shoulerefore be placed on interstate
approaches which address competing and confliaises of water among states in a

shared watercourse basin. Shared watercourses eamaagshould be based on legally

28 |pid.
57 |bid.
28 UNESCOop cit n 224 at 376 — 377.
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binding principles that promote intergovernmentatl@nge of ideas and deal with long-
term purposes. States should thus be requestaniflmy the concept of subsidiarity or

relegation of responsibility to the lowest levelgnivernance and decision makfig.

Progress in shared watercourses management wilireeg strong ‘institutional order of
cooperation, comprehensive management principldssaaring of experiences gained
through practices of ecosystem principles of watesourcé®® The UN Convention and
the Helsinki Rules have set the pace by adoptingciptes of limited territorial
sovereignty alongside equitable and reasonablézaitdn. In addition to these, the
SADC bloc faces an urgent need to recognize tHecudliies associated with legalistic
approaches that tend to emphasise utilisation ratiemm management especially when

there is no agreed upon river regiffie.

29 UNESCOop cit n 224 at 377.
#0y/achos, E ‘Practicing Hydrodiplomacy in the*XTentury’
http://www.ucowr.siu.edu/updates/pdf/V111 Al1l.faccessed 31/12/09)
261 ;4
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