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ABSTRACT

This study forms a unique study of South African diamond laws as developed in
the context of the South African constitutional dispensation. This study is
therefore a contribution to legal research and academia which forms an in depth
consideration of international trade practices that influence the diamond industry
which is used in this study specifically as a sample market. The diamond industry
in South Africa provides a relatively comparatively small® but resilient source of
economic activity through trade in diamond products as luxury items and items
used for industrial purposes.

It is therefore crucial that laws related to the regulation of this industry are
comprehensively and analytically studied for the purposes of understanding
South African national and international diamond trade regulatory framework.
This is done with the aim of illustrating that there has been a significant shift of
prevailing wisdom in the South African diamond trade industry. It is now evident
that more constitutionally justifiable and internationally sound diamond trade
practices have been adopted and applied.

This study not only serves to benefit South Africa as a diamond producing
country but it will also add required knowledge related to the international trade
context particularly having regard to the fact that South Africa plays a significant
role in the global economy and its diamond trading activities do not occur in a
vacuum. Therefore the international trade aspect of this study lends it a dual

purpose analysis of diamond regulation laws.

! Report of Task Team Appointed by the Minister of Minerals & Energy to Analyze the Memoranda and
Evidence Laid Before The Commission of Inquiry into the South African Diamond Industry, 20 December
(1999). Chapter 5. Thiswas stated in the submissions by Mr. L.A. Lincon, adirector of De Beers. He stated
that South Africa had 10% by volume of the world total of around 105 million carats. South African mines
are no longer major producers of all desired qualities. As aresult it was agreed in 1992 that rough
diamonds destined for South African factories could be provided from the CSO’s (Central Selling
Organization) full range of diamonds available in London from sources world-wide.
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Since this study is essentially a legal qualitative critique, it is aimed at providing
academic insight into the policy of the law and an understanding of whether or
not the regulations as they exist are effective. This is important in the
understanding and possibly, further development of the legal regulatory
framework surrounding trade in diamonds particularly. This study is also being
carried out at a time when the global economy is in a recession and due regard

of this global phenomenon will be taken in the body of this work.

Further, this study seeks to demonstrate some of the internationally approved
measures at diamond trade regulation which have emanated from South Africa.
In so doing, the writer seeks to illustrate the role and part played by South Africa
in combating the international plague of conflict diamonds through such
mechanisms as the Kimberley Process Certification Scheme which has formed a

powerful international legal regulatory tool in diamond trade.

Focus has therefore been given to the adoption of legal methods of dealing with
conflict diamonds and how other diamond producing countries in Africa have
responded to the international call for combating illicit diamond trading. Some of
the diamond regulations of African countries considered in this work includes
countries such as Angola, the Democratic Republic of Congo and Sierra Leone.
These countries have dealt with conflict diamonds within their countries and have
therefore become a primary example of gross human rights violations and illicit

diamond trading.

With regard to other matters pertaining to diamond regulations of other African
countries not necessarily based on considerations of conflict diamond, this study
also includes the diamond laws of States such as Botswana, Tanzania and
Nigeria. Some of these African States’ diamond laws have been considered
briefly to give African perspective on some diamond related legal issues. The
purpose of including those laws in this study is to provide a comparator for South

African diamond laws.
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Further, it is intended in this broader part of the study that the national and
international diamond trade laws be considered widely from the perspectives of
both developed and in particular developing countries in order to ensure that
diamond laws generally are used to uplift human dignity and achieve general
socio-economic empowerment. It is submitted that a study of equity based
diamond laws will inspire a desire to achieve development as established by
international benchmarks. The benchmarks referred to above include, for
example, the use of knowledge on diamond trade laws to inspire ideas of
development such as job creation and eradication of poverty initiatives while
undertaking to have sustainability and conservation of the environment. These

ideals are at the core of this study.

Unfortunately conflict diamonds and illicit diamonds still continue to be a threat in
international diamond trade through the existence of illicit markets and corrupt
governments. These compromises clearly are a nemesis to the legal regulatory
frameworks in place. There is hope however despite the negative cloud of
conflict diamonds. This study will demonstrate such optimism in combating
loopholes and weaknesses that allow the scenario of conflict diamonds to be

generated to the detriment of existing legal and policing systems.

Apart from the threat posed by conflict diamonds in the legal regulation of
diamond trade, there is no doubt that the diamond industry and the laws
applicable to it have drastically been altered by the new constitutional
dispensation in South Africa. Historically South Africa was marked by a
protection of unfair capitalism, market dominance and the legal protection of
monopolies. Even the social sciences and political commentary on the subject in
history makes little mention of equal access and benefit to the country’s
resources in diamond trade, however, in this study it becomes evident that the
law illustrates a radical change of trends in trade. One of the most evident
changes in South African diamond trade involves the promotion of freedom of
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trade, within the bounds of constitutional fairness and protection of free

competition in the market.

While considering the changes in the law pertaining to diamond regulation, this
study specifically identifies the international trade nature of the diamond industry
and consequently analyzes the regulatory systems and the law applicable to
transactions relating to diamonds as subjects of international trade. This gives
insight to the trade practices that influence the relationships between South
Africa and other nations that are actively involved in trade while investigating the
common trade principles that promote uniformity and harmony in the international

regulation of diamond trade.

There are several international instruments which have reformed international
trade law although not all of these have been adopted or applied in much detalil
by the South African legislature and the courts in general. This study will attempt
to discuss the effect of ratification and future accession of some of these by
South Africa. A discussion of the regulatory systems of other jurisdictions and the
extent to which these have adopted and dealt with the international instruments
will be done. This is done in order to provide useful academic insight on the
practical effects of accepting uniform rules of international trade in the South
African legal system and more specifically the diamond industry. This aspect of
the study is aimed at investigating, commenting and making recommendations
on the contributions made by these international trade reformatory instruments to
the constitutional ideals sought to be achieved during the constitutional

dispensation of diamond trade in South Africa.

This study also covers the role of relevant trade and other unions in the diamond
industry. The role of Unions within the context of South African diamond trade is
extremely crucial as these pressure groups are an important socio economic tool
in the country. An investigation into their endeavors will be done, including their

part in supporting legitimate diamond trading free from corrupt activities. The
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purpose will be to present them as a dynamic force in the industry that has
contributed to the sustainability of the diamond industry in South Africa by

reflecting the voice of the mine workers.

This illustration is based on the argument illustrated in the metaphor that a palm
is limited and of little use without its healthy fingers. Therefore the diamond
industry needs the contributions not only of the State and commercial entities,
but also needs the contribution of the diamond work force as duly represented by
trade unions that are relevant to diamond trade.

In conclusion this study is intended to provide insight and knowledge on some of
the purely practical commercial legal aspects involved in diamond trade
regulation. The crucial commercial activities involved will be investigated both in
the domestic and international context. The investigation will also extend to other
connected issues incidentally important and involved in domestic and
international diamond trade regulation such as transportation and insurance

aspects, international contracts and agency predominant in diamond trading.

It is intended in this study that a thorough investigation and analysis of these and
other aspects of the diamond industry from a legal perspective will add to current
knowledge and academic appreciation of diamond trade legal regulation as
applied in the South African context. The whole study will be considered
specifically in light of the constitutional values and objectives which have
significantly altered the practical, figurative and commercial change in the
landscape of diamond practices and law. Further, this work is intended to
contribute to the elimination of the academic knowledge gap concerning one of

South Africa’s trademark sectors.
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METHODOLOGY

The methodology employed in this study for the purposes of achieving the goals
as set out in the abstract and hypothesis of this study can be expiscated as
follows. The study has based its primary structure by looking at the applicable
history and development of national diamond trade laws an eventual influence of
international trade law on South Africa’s diamond industry. There is an extensive
review of legal literature in the form of statutes, case law, international model
laws and uniform customs, relevant legal academic submissions and other
international instruments that have been used to inform what has occurred in the
national and international diamond trade context covering historical periods, to
formulate a yardstick to measure diamond law development in order to focus
primarily on modern times as intended in the study in the most descriptive

manner.

The conterminous part of the deliberation of this study contains a review of South
African diamond legislation coupled with international trade laws as found in the
various international instruments which are then comparatively analyzed against
South African diamond trade practices. What this study has done is to relate
such developments directly to the diamond industry in a qualitative manner while
using the diamond industry as a sample market or guinea pig market for testing
the international trade law developments that have occurred in South Africa.
Further, there is a crucial reflection of the prodigious changes in South African

diamond laws as a result of the constitutional dispensation.

This reflection was further enhanced with a review of legal regulatory frameworks
of other major diamond producing or dealing countries in order to complete the
global diamond trade picture while referring to some important constitutional
values related to the diamond trade context. Some of the countries’ diamond
laws or international trade in diamond law that are considered in this study reflect

and demonstrate that there have been major humanitarian, constitutional or fair
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market competition themes which are important to inform global economic
concerns for all industries and markets and in the case of this study, diamond

markets.

For practical commercial legal aspects of this study, there has also been an
important or core analysis of the intertwisted relationships between the South
African State and other commercial entities within South African international
diamond trade. The methodology illustrated above includes an informal or
unstructured interviewing process with members of the legal departments of one
of the flagship South African diamond producers, the De Beers Group (De
Beers). During the unstructured interview process, documents from the legal
team of De Beers Marine (Pty) Ltd who are based in the offshore diamond mining
area in the Western Cape, Cape Town volunteered much helpful diamond mining

literature, all of which is available in the public domain.?

It can be stated that in this study legal literature and other academic reviews,
various interviews and observations have been used to provide practical insight
into the diamond trade industry in South Africa. These methods have been
adopted to map out in this study the role of the more competitive or successful
and world-famous South African and internationally acclaimed diamond trading

company, the De Beers Group.

De Beers has had significant role in participating with South African law as well
as international law. It is therefore prudent that De Beers and its notable
participation in South African diamond trade and law is captured in this study
particularly in view of the fact that most academic literature on De Beers and
diamond trade in general is outdated and does not reflect the latest
constitutionally based approach to South African diamond trade. This practical

approach is also further highlighted in the investigation of core commercial

2 \www .debeersgroup.com 12 January 2008.
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contracts of diamond trade and the role of various stakeholders who ensure the

successful legal compliance of the South African diamond industry.

For a contextual analysis, resources from the United Nations Commission for
International Trade Law (UNCITRAL), International Institute for the Unification of
Private Law (UNIDROIT) as well as ratification documents have been extensively
reviewed from the International Trade Law Journals and UNCITRAL updates.
These instruments have also been used as part of an international diamond
market international trade support structure test as developed during the course
of this study because it became apparent during the course of this study that a
global recession was taking place and affecting international trade relations in the

most challenging way particularly trade in diamonds as industrial or luxury items.

The information given in this study is largely descriptive in nature containing
extensive and relevant literature reviews. The unstructured interviews mentioned
in this methodology with the employees of De Beers have also been used to
inform this study in order to have a clear view of the legal perceptions from within
the company which is also important to the understanding of how the legal
reforms have affected the manner in which De Beers see themselves as a
powerful diamond trading group within the South African commercial structures

and economy.

At this stage it is also important to acknowledge in a special way the team of De
Beers’ legal personnel who were involved in the preparation of papers pertaining
to their contribution and participation in general South Africa law. Further, the
voluntary and helpful participation of De Beers in this study is acknowledged and
various documents, licences, commercial and environmental reports created by
De Beers in line with legislation have been incorporated to formulate views and

observations for the purposes of this work.
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The deeply descriptive and international or foreign law comparative nature of the
study is aimed at extending the broad knowledge base of South African diamond
regulation laws in light of the national and international trade context while
enhancing the importance of the diamond industry and the efforts of the State to
create a balanced view of positive participation of the citizens in the country’s
resources. The submissions given herein are intended to mark the dawn of
constitutionalism and its contribution to the enhancement of the economy of

South Africa based on equity and respect for the rule of law.
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HYPOTHESIS

This study without being ignorant or insensitive about the atrocities that have
previously been associated with diamond trade is written from a reconciliatory
perspective. This is done in an attempt to establish an awareness of the positive
aspects of South African diamond trade legal developments as part of an
acknowledgment that trade in diamonds must be done in a just and fair manner

having respect for human dignity.

The hypothesis underlying the inception and conception of this study is premised
on the idea that South Africa is a diamond producing country whose diamond
laws have been significantly altered by the dawning of the democratic
constitutional dispensation. While the history of the diamond industry is captured
greatly in academic literature, there are no legal works that have captured these
significant changes in light of the diamond laws which form a significant portion of
South Africa’s economy. Therefore it became necessary that an analytical study
be prepared and presented to uniquely contribute to the knowledge of law in
these aspects. This is the critical focus of this study.

This study chronologically considers South African diamond laws which in the
past were based on the protection of the dominating minority. Recent times
however have seen the influence of the new constitutional democracy on the
recently developed diamond laws. These progressive and current diamond laws
have actively sought to promote the ideals of equal opportunities, the right to
participate freely in economic activities and equitable access of all to natural
resources and socio-economic justice to previously undermined groups in the

diamond industry.

The development outlined above has directly led to the elimination of unjust
economic relations and an inequitable economic system designed to enrich one

group of people at the exclusion of another. A more equitable economic system
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has been put in place and diamond trade regulation and this example of
equitable economic activity must be well analyzed for the purposes of further
development. On the other hand domestic regulation of diamond trade has been
buttressed by the international regulatory systems based on international
instruments. The two systems, national law and international law have been
combined in diamond trade to combat illicit diamond trading that negatively
impact on diamond trading both to national and the global economy at large. This

is an ongoing challenge that this study is going to consider specifically.

As recently as 8 February 2009, a report in the Sierra Leonean Sunday 3 Star Ed
contained a documentary on illicit diamond trading. The report refers to an
orphan scourging the jungle for precious stones in order to survive. The concern
in the report was that the orphaned child earned from the meager proceeds of
precious stones scouring, barely enough to survive even though he is supplying

a multi-billion dollar industry.

The report above was about illicit diamonds trade, the fact that remains is that
the right to life of people such as the orphan above is endangered by unregulated
or poorly regulated diamond trade in an effort to survive. This is a scenario that
the international campaign for clean diamond trade needs to constantly deal with.
This study acknowledges that international diamond trade when properly
regulated internally through domestic legislation and externally through
international law is able to encourage global development. This development
includes the development of poor communities of developing States and this can
lead to the achievement of international development objectives such as the
United Nations 2015 Millennium Development Goals (MDG) under the initiatives
of the Diamond Development Initiative International (DDII) in partnership with
ONESKY.?

3 www.un.org; www.ddiglobal.org 29 October 2009.
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The diamond industry has been earmarked for its relevance to the achievement
of the MDG stated above. It has been identified by the international community
through the 8 MDG, that diamond trade can be used as a vehicle of
empowerment rather than total destruction which has been the sad state of
certain diamond producing developing States. The MDG, are specifically listed as
the eradication of extreme poverty and hunger, achievement of universal primary
education, promotion of gender equality and empowerment of women, reduction
of child mortality, improvement of maternal health, combating HIV/AIDS, malaria
and other diseases, ensuring environmental sustainability and the development
of global partnership for development.* It is submitted that this study will create
awareness of the positive role both nationally and internationally that equitable

diamond trade can provide to the general upliftment of the human quality of life.

This study also seeks to highlight the South African and international legal
endeavors to eradicate any other form of unjust or illicit diamond trade. It is
submitted that this study will encourage more development of cogent national
and international rules for the promotion of legitimate diamond trade as this is
part of respecting the South African constitution® which is the highest law of the
land. Further, this study is intended to contribute to the knowledge and
development of South African law for the purposes of achieving the practicality of
benefiting all citizens of the South African Republic as desired in the national law
and policies.

This study is strictly a legal analysis and to that extent, it will not delve into other
related albeit painful issues of diamond trade for instance, the narration of
historical injustices caused by multinational companies. These have been
captured in other works for instance in the writings of authors such as Luvhengo

in his Multinational Corporations and Human Rights Violations in Africa Conflict

* 1bid.
® The Constitution of the Republic of South Africa Act, 1996.
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Zones: The Case Study of Angola 1992 — 2005° and United States v Diamond
Centre, Inc. (S.D.N.Y. 1952)" and a rather racially biased case of Queen v
Keast® in South Africa, for example. These historical cases are important to
South African development as they ensure that past mistakes of humanity are
acknowledged and recorded in history so that such mistakes are not repeated.

This study will also not delve further deliberate on the pain of the ‘resource curse’
but it is intended to be a study that makes a contribution to diamond laws from a
reconciliatory perspective in other words a perspective illustrating the more
humanitarian developments of national and international diamond laws since the
civilized global community have already by action acknowledged the wrongful
methods of handling diamond resources and now as civilized nations the
international community is working together to engage in diamond trade that

respects human rights.

It is submitted with respect that often legal regulations are usually a response to
an anomaly or anomalies in the relations among people or the State and its
people. While it is submitted that diamond trade has in the past been associated
with grievous human rights violations and probably continues to do so in the
black markets, what this study intends to do is highlight the significant legal
changes in diamond laws aimed at diminishing these anomalies without re-
opening the wounds of the past. This is the study of the legal development
contribution sought to be achieved in this instance albeit in the context of

diamond trade.

Further, diamond trade regulation is an area of international concern and
therefore leading nations are expected to take an explicit role in publicly

condemning human rights violations that have tainted diamond trade in some

®Luvhengo Victor Multinational Corporations and Human Rights Violations in Africa Conflict Zones: The
Case Sudy of Angola 1992 — 2005. A research report to the Department of International Relations, Master
of Arts, University of Witwatersrand, Johannesburg.

" This was a case dealing with the dehumanization of Jewish Diamond Merchants during the holocaust.

8 (1889-1890) 7 SC 355.

XXIV



African countries. Most of these nations have acknowledged the human rights
violations related to illicit diamond trading. This in itself is a positive contribution
in international efforts to combat the illicit trade of diamonds and ensure the trade
is done within legitimate limits and to the benefit of poor or perhaps developing
States and the global economy at large.

In this study South African efforts are commended in that despite the country’s
unfortunate history of racial segregation and discrimination, it has managed to
allow legislative changes which have created a new equity based diamond trade
environment. This new diamond trade environment has allowed South Africa to
conduct its current diamond trade within the newly established limits of equitable
access to diamond resources while promoting international eradication of conflict

diamonds.

Efforts to make equitable diamond trade possible in South Africa under the new
diamond laws is shown in the fact that South Africa has participated in allowing
affirmative action measures in the diamond sector and South Africa has also
engaged with the international community in the formulation and setting up of the
Kimberley Process Certification Scheme (KPCS) which is an endeavor designed
to keep conflict diamonds out of legitimate trade. By virtue of the name of the
process, as Kimberley is a famous diamond mining town in South Africa, it can

be said that South Africa has taken ownership of the process.

Further, this study is essential to the understanding of an economic sector that
has many commercial facets to it. If knowledge of such activities is kept hidden
the economy will not develop because the citizens of the country will not know
how to actively participate in various bodies and sectors of the industry that keep
it a resilient market. It is submitted that through the contribution of studies of this
nature to the South African diamond industry, such knowledge of diamond
trading law will lead to further development as various conclusions and

recommendations are drawn as part of the process of this study.
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In light of the view that knowledge is power as reiterated throughout this study, it
is submitted that further clarity of the diamond laws and the entities tasked with
enforcing such laws in elucidated. There are various national bodies related to
the industry, some are even affiliated with powerful international trading interests.
Some of these bodies deal with various crucial aspects of the diamond industry,
for example, associations for valuators, associations for beneficiators, jewellery
associations, certification associations, industrial diamond associations, unions
and State departments that regulate and implement the established diamond
laws. This study will contribute in the enhancement of legal knowledge of those

diamond related bodies as well.

It is proposed that without the knowledge of these institutions and their role in the
diamond trading, there is virtually minimal contribution or benefit that ordinary
persons will benefit from the industry. This would be an irony when considering
that diamond industry related constitutional values require that the resources be
regulated for the benefit of the people of the Republic. Therefore, in this
contribution it is believed that through this study, those who manage to
internalize the writings of this study whether as ordinary mine workers or top
controllers of the industry, all will be able to take the developed principles of fair
and humanitarian based diamond commerce and become participants (from an
individual basis) in making the diamond industry in South Africa become even
more successful even in economically turbulent times by adhering to the fair

principles now contained in the rule of law.

It is further proposed that this study will be important in exposing important
diamond institutions and their interests in the diamond industry so that it can be
determined whether successful and productive constitutional equitable access
has been created for all including those belonging to targeted groups in South
Africa. This knowledge and understanding of the interaction between the

regulations of national diamond resources, the commercial national and
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international trade aspects will provide insight into the socio-economic
development of the country and the economic emancipation of its poor

population groups using the country’s diamond resources.

Finally and most importantly this study will also highlight some of the critical
challenges that have been or may be potentially created by attempting to use
limited diamond resources as a vehicle for broad based economic empowerment.
In light of principles established by the Constitution of the Republic of South
Africa, 1996, the principles of fair capitalism and international anti-competitive
laws, the changes in diamond laws that have occurred in the constitutional era
will be carefully analyzed in order to enhance knowledge and provide a unique

and original work of the national diamond laws and regulations.
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ABBREVIATIONS
ADB - Antwerp Diamond Bank
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SADC - Southern African Development Community

SADC - Southern African Development Community

SADPMR - South African Diamond and Precious Metals Regulator
SADPMR - South African Diamond and Precious Metals Regulator
SAPS - South African Police Service

SARS - South African Revenue Service

SASA - South African Sea Areas
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SCOPA - Standing Committee on Public Accounts

SDT - State Diamond Trader

SGS - Société Genérale de Surveillance

STCs - standard trading conditions
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TDCA - Trade, Development and Co-operation Agreement
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UN - United Nations
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UNSC - United Nations Security Council
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URS - United Registrar of Systems Ltd
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WGM - Working Group on Monitoring
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DEFINITIONS

Beneficiation - Means the polishing of a diamond or the setting of a diamond in a

tool, in an article or in jewellery.®

Industries - activities within major sectors e.g. metal industry, gold mining
industry.°

Recession - In economic terms, a period of declining output for more that two
successive quarters of a year.'*

Sector - major economic activities e.g. mining, manufacturing.*?

? Section 1 of Diamonds Act 56 of 1986.

19 bid.

™ Union Research Project (TURP) A User’s Guide to the South African Economy (1994) 22.
12 Union Research Project (TURP) A User’s Guide to the South African Economy (1994) 25.
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