UNIVERSITY OF KWAZULU-NATAL

Intellectual Property Laws and the Protection of Traditional Knowledge in South Africa: An
evaluation of the current Intellectual Property system and its protection of Traditional and
Indigenous Knowledge

By

Xoliswa Mpanza
Student Number: 208501160

A dissertation submitted in partial fulfilment of the requirements for the degree of
MASTER OF LAWS: BUSINESS LAW

In the Graduate School of Law
Faculty of Law

Supervisor: Professor Tanya Woker

NOVEMBER 2014




DECLARATION

This research has not been previously accepted for any degree and is not being currently
considered for any other degree at any other university. | declare that this Dissertation contains

my own work except where specifically acknowledged.

Xoliswa Mpanza
208501160



ACKNOWLEDGEMENT

This paper could have not been written to its fullest without the assistance of my supervisor,
Professor Tanya Woker, who encouraged me throughout my progress on this dissertation. Her
insistence on hard work, diligence and dedication has allowed me to produce a work that is of
my best efforts, and for that, | thank her.



ABSTRACT

The aim of this paper is to consider the debate amongst the various views regarding the
Protection of Traditional Knowledge in South Africa. In the process, it will define Traditional
Knowledge and provide some examples. It will then provide and discuss various reasons which
explain why Traditional Knowledge should be protected. Then it will proceed by illustrating how
Traditional Knowledge should be protected by examining and evaluating whether Intellectual
Property laws, as they currently stand, protect Traditional Knowledge and then critically
evaluate the proposed new law which the legislature is intending to introduce in order to protect
Traditional Knowledge. In addition, as explained above, Professor Owen Dean, who is a
leading Intellectual Property lawyer and academic in South Africa, has proposed his own
legislation. The legislation proposed by Dean will be critically evaluated and compared with the
legislation proposed by the Department of Trade and Industry. The Traditional Knowledge
protection mechanisms for Traditional Knowledge which currently exist in Australia will also be
considered. This paper will conclude by arguing that the introduction of legislation to protect
Traditional Knowledge should be welcomed, but that the preferred legislation is that proposed

by Dean.
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AICRPE - All India Coordinated Research Project on Ethnobiology

AIPPI — International Association for the Protection of Intellectual Property
ARIPO - African Regional Intellectual Property Organisation

CBD - Convention on Biological Diversity

CIP — Chair of Intellectual Property Law
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FAO — Food and Agriculture Organization

Gl — Geographical indications

GR - Genetic resources

10.ICESCR - International Covenant on Economic, Social and Cultural Rights

11.ITPGRFA - International Treaty on Plant Genetic Resources for Food and Agriculture
12.LSSA — Law Society of South Africa

13.TCE - Traditional cultural expressions

14.TK — Traditional Knowledge

15. TRIPS — Agreement on Trade-Related Aspects of Intellectual Property Rights

16.UDHR — Universal Declaration of Human Rights

17.UPQV - International Union for the Protection of New Varieties of Plants
18.USPTO — United States Patent and Trademark Office

19.WHO - World Health Organization

20.WIPO — World Intellectual Property Organisation

21.WTO — World Trade Organisation



1. INTRODUCTION

The role of Traditional Knowledge and how it should be protected is an important issue which is

currently of concern throughout the world.

Mugabe describes Traditional Knowledge as being the totality of all knowledge and practices
which are used in socio-economic and ecological aspects of life.! Such knowledge is usually the
collective property of a particular community and is based on past experiences and
observations.? It is these members of a particular society that contribute to it over time, and as
such, adapting it (as it becomes necessary) over time.® This knowledge is passed from

generation to generation.

Mukuka is of the view that the rapid advancement of scientific knowledge over the last 50 years
or so has brought about major changes within society because through new international
regimes, knowledge has now become a valuable commodity that can be sold and bought.* As a
result, the worlds of Indigenous and Western Knowledge are constantly in contact and conflict,
resulting in the clash of cultures.® This is due largely to the exploitation of Traditional Knowledge
by the western societies.® Therefore, the need for the protection of Traditional knowledge has

become more evident within the recent years.

Andanda states that protecting Traditional Knowledge through the Intellectual Property regime
carries out the essential function of preventing third parties from using the knowledge
inappropriately.” However, such Intellectual Property regimes are not only inaccessible to most
Traditional Knowledge holders, but also do not guarantee the preservation or safeguarding of
the knowledge.® Therefore, he emphasises the need to strike a balance between protecting
Traditional Knowledge through the Intellectual Property regime whilst ensuring cultural

preservation coupled with access to the knowledge.®

1 J Mugabe ‘Intellectual Property Protection And Traditional Knowledge: An Exploration In International Policy
Discourse’ 2008 http://www.wipo.int/tk/en/hr/paneldiscussion/papers/pdf/Mugabe.pdf 9 September 2009 3
(Accessed 17 July 2013).

2 Ibid.

3 Ibid.

4 G S Mukuka Reap What You Have Not Sown: Indigenous Knowledge Systems And Intellectual Property Laws In
South Africa Pretoria University Law Press (PULP) www.pulp.up.ac.za 2010 15 (Accessed 26 February 2015).

5 Ibid.

6 Ibid.

7 P Andanda ‘Striking A Balance Between Intellectual Property Protection Of Traditional Knowledge, Cultural
Preservation And Access To Knowledge’ Journal of Intellectual Property Rights vol 17 November 2012 547.

8 Ibid.

9 Ibid.


http://www.pulp.up.ac.za/

The World Intellectual Property Organisation (WIPO) had raised two related concerns regarding
the protection of Traditional Knowledge through the Intellectual Property regime. Firstly, the
availability of Intellectual Property protection for Traditional Knowledge holders and secondly,
the acquisition by other persons than the Traditional Knowledge holders of Intellectual Property

Rights over Traditional Knowledge based creations and innovations.°

Article 27.3(b) of the of the Agreement on Trade-Related Aspects of Intellectual Property Rights
(TRIPS) sets out conditions under which certain biological materials or intellectual innovations
may be excluded from patenting.’ The Article also contains a requirement that Article 27 is to
be reviewed. The Doha Declaration'? also expanded on the need to review Article 27 and the
rest of the TRIPS Agreement, to include the relationship between the TRIPS Agreement and the
Convention on Biological Diversity (CBD)'® and the protection of Traditional Knowledge and

folklore. 14

The issue of Traditional Knowledge and how it should be protected is a matter of concern for
the South African government as well. As a result, the Department of Trade and Industry
prepared a policy framework' on the issue and also drafted the Intellectual Property Law
Amendment Bill (which was enacted in December 2013).'® Professor Owen Dean, who is
regarded as the “guru” of Intellectual Property law in South Africa has also drafted the
Protection of Traditional Knowledge Bill in response to the difficulties of protecting Traditional

Knowledge.'”

Dean has severely criticised the Intellectual Property Laws Amendment Bill'® (hereafter referred
to as the Government's Bill) which seeks to introduce a special form of protection for Traditional

Knowledge into each of the Trade Marks, Copyright, Designs and Performance Protection

10 WIPO, Intergovernmental Committee on Intellectual Property & Genetic Resources, Traditional Knowledge and
Folklore, Report, First Session (WIPO/GRTKF/IC/1/3 16 March 2001 547-548 (Accessed 17 October 2014).

1 Article 27.3(b) of the TRIPS Agreement 1994 www.wto.org.za (Accessed 19 November 2014).

2 Paragraph 19 of the Doha Declaration 2001 www.wto.org.za (Accessed 19 November 2014).

13 Convention on Biological Diversity 1992 www.wto.org.za (Accessed 19 November 2014).

4 World Trade Organisation website www.wto.org.za (Accessed 19 November 2014).

5 The Department of Trade & Industry “The Protection Of Indigenous Knowledge Through The Intellectual Property
System — A Policy Framework” ip-unit.org/wp-content/uploads/2013/09/DRAFT-IP-POLICY.pdf 2004 (Accessed on
17 October 2014).

16 Portfolio Committee on Trade & Industry (National Assembly) ‘The Intellectual Property Laws Amendment Bill’
Doc: B 8B-2010 Creda Communications www.pmg.org.za 2010 (Accessed 17 October 2014); Intellectual Property
Laws Amendment Act No. 28 of 2013.

7 O H Dean ‘The Protection Of Traditional Knowledge Bill' Doc:10D2 blogs.sun.ac.za (Accessed 17 October
2014).

8 Supra (note 16 above).


http://en.wikipedia.org/wiki/Agreement_on_Trade-Related_Aspects_of_Intellectual_Property_Rights
http://en.wikipedia.org/wiki/Convention_on_Biological_Diversity
http://www.wto.org.za/
http://www.wto.org.za/
http://www.wto.org.za/
http://www.wto.org.za/
http://www.pmg.org.za/
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Acts.'® Dean is of the view that if some form of special protection for Traditional Knowledge is
required, this should be provided in a sui generis statute which is customised to meet the
requirements as well as characteristics of the subject matter to be protected.?® He further states
that the protection which the Department of Trade and Industry is seeking to achieve cannot be
achieved by amending the existing Intellectual Property statutes, without doing serious damage
to the basic doctrine of such statutes. This is because specialised protection for Traditional
Knowledge is not compatible with the fundamental principles of Intellectual Property law as
embodied in such statutes. As a result, the desired objective, which is the protection of

Traditional Knowledge, cannot be achieved.?’

Dean is of the opinion that the Government's Bill is extremely poor legislation and is indeed
practically “unworkable”.??2 One of his criticisms is that he does not believe that any traditional
work can meet the requirement of “originality” for copyright and consequently that copyright can

subsist in any such work.?3

Despite these criticisms, there is a great deal of support that Traditional Knowledge should be
protected. However, this should be done through a sui generis statute. It is argued that a sui
generis statute must be drafted specifically to meet the special requirements of Traditional
Knowledge and that the Intellectual Property statutes which are currently in place should not be

“adulterated”.?*

However, the Portfolio Committee still maintains that the Government's Bill has been
appropriately passed.? It raises various arguments, which will be explored later in this paper, as
to why it believes that the Government’s Bill is in fact effective and sufficient for the protection of
Traditional Knowledge. One of these arguments is that the Committee believes that sui generis
protection for Traditional Knowledge is not appropriate because it still would not prevent

"poaching" of Traditional Knowledge by means of the existing Intellectual Property system.?6

19 O H Dean ‘Breaking With Tradition’ http://blogs.sun.ac.za 30 November 2012 (Accessed 17 July 2013).

20 |bid.

21 |bid.

22 0 H Dean ‘Golden Oldies? — Gallo Music v Sting’ http://blogs.sun.ac.za_18 May 2012 4 (Accessed 17 July 2013).
23 |bid.

24 O H Dean ‘Inside Views: From South Africa — Keeping Traditional Knowledge Traditional’ www.ip-watch.og 7
December 2012 1 (Accessed 17 July 2013).

25 The Portfolio Committee on Trade and Industry ‘Report Of The Portfolio Committee On Trade And Industry On
The Intellectual Property Laws Amendment Bill, dated 6 March 2013’ http://blogs.sun.ac.za_6 March 2013
(Accessed 19 November 2013).

26 |bid.


http://blogs.sun.ac.za/
http://blogs.sun.ac.za/
http://www.ip-watch.og/
http://blogs.sun.ac.za/
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The Government’s Bill has moved forward and was assented to by the President as the
Intellectual Property Laws Amendment Act No. 28 of 2013 and published in the Government
Gazette on 10 December 2013.2” The Act is not yet in effect and will only come into effect on a
date to be fixed by the President.®

The new sui generis Protection of Traditional Knowledge Bill?°® (hereafter referred to as the
Wilmot Bill), which was drafted by the current Stellenbosch Chair of Intellectual Property Law
(CIP) Professor Owen Dean, was tabled in Parliament by Dr. Wilmot James early in 2013.3° The
new Bill, if it becomes law, is said to introduce a pioneering approach to the protection of
indigenous works in a way that benefits South Africa’s status as a leader of the international
Intellectual Property community.3! Further, the Wilmot Bill is intended to establish a Traditional
Knowledge system that will be able to stand firmly on its own, unrestricted by the interference
from its ‘ill — fitting cousins”, namely the Intellectual Property statutes that the Act drafted by the

Department of Trade and Industry amends for this purpose.3?

The Wilmot Bill, if passed, is believed to be capable of establishing a specially made Traditional
Knowledge system, customized to the unique and widely divergent demographic of the South
African population and capable of actually protecting Traditional Knowledge and financially
benefitting the indigenous communities from whence it hails.3® In this regard, it needs to be
noted that the Government's Act was and is still met with the most serious objection possible to
its proposed legislation — namely that the foremost Intellectual Property practitioners in South
Africa have found it entirely impracticable and have resolved to advise their clients to ignore it (if
it is to become law) and, where necessary, bypass its limping application with the law of

contract.34

Dean points out that there are various views on the protection of Traditional Knowledge. He
refers to what he describes as the “left wing” which consists of those who are of the view that

the existing Intellectual Property laws give adequate protection, to the degree necessary, to

27 Spoor & Fisher ‘Intellectual Property Laws Amendment Act, 28 of 2013 Published” www.polity.org.za_12
December 2013 (Accessed 18 November 2014).

28 |bid.

29 The Department of Trade And Industry ‘A Policy Framework’.

30 C Jooste ‘Sui Generis Protection Of Traditional Knowledge Bill Published In The Gazette’ www.polity.org.za 10
April 2013 (Accessed 17 July 2013).

31 Ibid.

32 |bid.

33 Dean ‘Inside Views’ 1.

34 bid.


http://www.polity.org.za/
http://www.polity.org.za/
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Traditional Knowledge and therefore feel that no special protection is required.?®> Dean states
that in the centre, there are those who hold the view that the existing laws are adequate, but
provision can and should be made to ensure that where rights are claimed in property by a third
party (for example the registration of a patent), the rights of traditional communities to continue
using their Traditional Knowledge undisturbed should be entrenched. This is called “defensive
protection”.3® He then refers to what he calls the “right wing”, consisting of those who believe
that some form of special protection for Traditional Knowledge, so called “positive protection”,
may be appropriate but that such protection should be in customised sui generis legislation.3”
Lastly, he explains the so called far “right wing” which includes those who favour amending

existing Intellectual Property laws so as to allow special protection for Traditional Knowledge.3®

The aim of this paper is to consider the debate amongst these various views. In the process, |
will define Traditional Knowledge and provide some examples. | will then provide and discuss
various reasons which explain why Traditional Knowledge should be protected. Then | will
proceed by illustrating how Traditional Knowledge should be protected by examining and
evaluating whether Intellectual Property laws, as they currently stand, protect Traditional
Knowledge and then critically evaluate the proposed new law which the legislature is intending
to introduce in order to protect Traditional Knowledge. In addition, as explained above,
Professor Owen Dean, who is a leading Intellectual Property lawyer and academic in South
Africa, has proposed his own legislation. The legislation proposed by Dean will be critically
evaluated and compared with the legislation proposed by the Department of Trade and Industry.
The Traditional Knowledge protection mechanisms for Traditional Knowledge which currently
exist in Australia will also be considered. This paper will conclude by arguing that the
introduction of legislation to protect Traditional Knowledge should be welcomed, but that the

preferred legislation is that proposed by Dean in the Wilmot Bill.

2. DEFINING TRADITIONAL KNOWLEDGE

It is difficult to define Indigenous and Traditional Knowledge because they encompass many

different things and have problematic histories. Words such as Indigenous Knowledge; local;

35 Dean ‘Breaking With Tradition’.
36 |bid.
37 |bid.
38 |bid.
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community; traditional; cultural heritage; public; culture/cultural and property are examples of

words that contribute to the difficulties of defining Traditional Knowledge.>®

Oguamanam points out that it is because of the difficulties associated with defining Traditional
Knowledge that most texts which deal with Traditional Knowledge devote a vast amount of effort
to the clarification of terms.*% He states that the clarification of the terms is vital as not only does
it contribute towards analytical integrity, but more importantly it prevents misleading

assumptions.*’

The term "indigenous" serves as an example of a term that makes it difficult to define Traditional
Knowledge due to its political connotations.*? Oguamanam suggests that political issues exist
with the definition of this term both because of the history that relates to identifying and
classifying who an indigenous person is and also due to the changing politics where new
indigenous alliances have been formed and negotiated.*3 He also suggests that the definitional
problems with such terms inevitably affect the classification and identification of the types of
knowledge that are recognised and discussed in the world.** This has been, and still remains, a
central problem for Intellectual Property Law. However, a full discussion of this problem is

beyond the scope of this dissertation.

WIPO has offered a range of characteristics that are set to encompass most of what indigenous
people and other experts describe as indigenous/traditional or local knowledge. The categories
that have been developed by WIPO are now being used in international meetings.4® Examples
of such categories are genetic resources (GR); Traditional Knowledge (TK) and traditional

cultural expressions (TCE/folklore).*6

The WIPO report on fact finding missions on Intellectual Property and Traditional Knowledge

(1998 — 1999)* defines Traditional Knowledge as being, "tradition-based literary, artistic or

39 J E Anderson ‘Indigenous/Traditional Knowledge & Intellectual Property’ Issues Paper 2010 Centre for the Study
of the Public Domain Duke University School of Law http://web.law.duke.edu (Accessed on 18 November 2013).

40 C Oguamanam ‘Local Knowledge As Trapped Knowledge: Intellectual Property, Culture, Power And Politics’ 11
Journal of World Intellectual Property 29 2008 29,35.

41 |bid.

42 R A Williams, Jr ‘Encounters On The Frontiers Of International Human Rights Law: Redefining The Terms of
Indigenous Peoples' Survival In The World’ Duke Law Journal 1990 660.

43 Supra (note 40 above).

44 Dean ‘Inside Views’ 1.

45 Dean ‘Breaking With Tradition’.

46 |bid.

47 Permanent Committee on Cooperation for Development related to Intellectual Property "WIPO Fact-finding
Missions On Traditional Knowledge, Innovations And Practices Of Indigenous And Local Communities: Progress
Report" International Bureau www.wipo.int.3 May 1999 (Accessed 20 November 2013).


http://web.law.duke.edu/
http://www.wipo.int/
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scientific works; performances; inventions; scientific discoveries; designs; marks; names and
symbols; undisclosed information; and all other based innovations and creations resulting from

intellectual activity in the industrial, scientific, literary or artistic fields."4®

The words “tradition-based” is said to refer to the knowledge systems, creations, innovations
and cultural expressions which have been transmitted from generation to generation within a
society.*® These are generally seen as relating to a particular people or territory and are also

constantly evolving. This evolution usually occurs in response to a changing environment.%

Dutfield defines Traditional Knowledge as being, "a body of knowledge built by a group of
people through generations living in close contact with nature. It includes a system of
classification, a set of empirical observations about the local environment, and a system of self-

management that governs resource use.""

Munzer and Raustiala believe that there is a broader description that applies to Traditional
Knowledge. They state that Traditional Knowledge fully and carefully defined is the
“‘understanding or skill, which is typically possessed by indigenous peoples and whose
existence typically predates colonial contact (typically with the West), that relates to medical
remedies, plant and animal products, technologies, and cultural expressions.” 52 They also go
on to define the term “cultural expressions” as including religious rituals, sacred objects, rites of
passage, songs, dances, myths, stories, and folklore generally.5® These forms of knowledge
and cultural expressions are said to be “rarely frozen in time as they generally evolve over

decades and centuries.”®

Blanco and Razzaque advise that in order to establish the different aspects of Traditional
Knowledge, it is important to distinguish between Traditional Knowledge and Indigenous
Knowledge. Traditional Knowledge is said to be more of a "broad term referring to knowledge

systems, encompassing a wide variety of areas, held by traditional groups or communities or to

48 Van der Merwe (ed) Law Of Intellectual Property In South Africa Lexis Nexis 2011 367.

49 |bid.

50 |bid.

51 G Duffield ‘Protecting Traditional Knowledge And Folklore’ International Centre for Trade and Sustainable
Development (ICTSD) June 2003 20.

52 3 Munzer & K Raustiala ‘The Uneasy Case For Intellectual Property Rights In Traditional Knowledge’ Gradzo
Arts And Entertainment 2009 48.

53 |bid.

54 |bid.
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knowledge acquired in a non-systemic way."®® Such knowledge is drawn from global experience
and combines elements such as western scientific discoveries, economic preferences as well as

philosophies with those of other widespread cultures.%®

The difference between Traditional Knowledge and Indigenous Knowledge is visible in
Mugabe's definition of the two types of knowledge. Mugabe defines Indigenous Knowledge as,
"knowledge that is held and used by a people who identify themselves as indigenous of a place
based on a combination of cultural distinctiveness and prior territorial occupancy relative to a
more recently-arrived population with its own distinct and subsequently dominant culture.">” He
then goes on to define Traditional Knowledge as, "the totality of all knowledge and practices,
whether explicit or implicit."® He states that this knowledge is established on past experiences

and observation.%®

The above mentioned definitions clearly illustrate that there is a slight difference between
Indigenous Knowledge and Traditional Knowledge. Categories of Traditional Knowledge
include: agricultural knowledge, scientific knowledge; technical knowledge; ecological
knowledge; medicinal knowledge, including related medicines and remedies; bio-diversity
related knowledge; "expressions of folklore" in the form of music, dance, song, handicrafts,
designs, stories and artwork; elements of languages, such as names, geographical indications
and symbols; and movable, cultural properties.?® When it comes to medicinal knowledge,
examples of Traditional Knowledge would also include knowledge about the use of specific
plants and/or parts thereof, identification of medicinal properties in plants, and harvesting
practices.®’ For example, the weeping wattle tree which has been said to be used for cleansing
bad spells in a village or yard; Aloe which can be used for blood cleansing and for the treatment
of burns as well as the use of Buffalo-thorn tree.®? Indigenous Knowledge therefore refers to the
"Traditional Knowledge of indigenous peoples".®® From this discussion it can be seen that

Indigenous Knowledge is a category of Traditional Knowledge.

% E Blanco & J Razzaque Globalisation And Natural Resources Law: Challenges, Key Issues And Perspectives
Edward Elgar 2011 379.

% J Mugabe, P Kameri-Mbote & D Mutta ‘Traditional Knowledge, Generic Resources And Intellectual Property
Proptection: Towards A New International Regime’ (2001 - 2005) http://wwwielrc.org/content/w0105.pdf 10 October
2008 (Accessed 17 July 2013).

57 Mugabe ‘Intellectual Property Protection’ 5,6.

%8 |bid.

59 |bid.

80 WIPO Report (note 10 above).

61 Williams, Jr ‘Encounters On The Frontiers’ 660.

62 |bid.

63 |bid.


http://wwwielrc.org/content/w0105.pdf
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Fien describes Indigenous Knowledge as, "the local knowledge that is unique to a culture or
society. Other names for it include: local knowledge, folk knowledge, people's knowledge,
traditional wisdom or traditional science."®* This knowledge is deemed as having been passed
from generation to generation, usually by word of mouth and cultural rituals, and has been the
basis for agriculture, food preparation, health care, education, conservation and the wide range
of other activities that sustain societies in many parts of the world."®® Mearns, Du Toit and
Mukuka support the above definition given by Fien, adding that, 'the term Indigenous

Knowledge...refers to the knowledge held by the indigenous peoples".66

Arnold takes the definition of Indigenous Knowledge further with his description of indigenous
people. He describes indigenous people as those whom in independent countries, are regarded
as indigenous because of their descent from the populations which inhabited the country, or
geographical region to which the country belongs at the time of conquest or colonisation or the
establishment of present state boundaries.®” He points out that irrespective of their legal status,

these people still retain some or all of their social, economic, cultural and political institutions.®

According to Von Lewinski, Indigenous Knowledge incorporates indigenous names,
designations as well as folklore.®® Makwaeba adds to this, stating that Indigenous Knowledge
includes intangible African heritage that are "natural resources and cultural practices."”® Some
of such cultural practices are said to be folklore that comprises of myths, beliefs, superstition,

oral history, totem, "taboos and rituals related to species".”’

From all of the above, it can be seen that Traditional Knowledge is a term given to beliefs,
knowledge, practices, innovations, arts, spirituality, and other forms of cultural experience and

expression that belong to indigenous communities worldwide.”? Unlike the western custom of

64 J Fien ‘Curriculum Themes: Indigenous Knowledge And Sustainability’ www.unesco.org 2006 (Accessed 17 July
2013).

65 |bid.

66 M A Mearns, A S A Du Toit & G S Mukuka ‘Conservation Of Indigenous Knowledge At Cultural Villages: An
Exploratory Study’ Mousaion 2006 24(1): 23 — 50 (Accessed 17 July 2013).

67 B Arnold ‘Intellectual Property Guide: Indigenous Cultural Expression, Knowledge And Copyright
http://www.caslon.com.au/ipguide14.htm. 2008 (Accessed 17 July 2013).

68 |bid.

69 S Von Lewinski ‘Introduction In Von Lewinski, S. (ed) Indigenous Heritage And Intellectual Property: Genetic
Resources, Traditional Knowledge And Folklore’ The Hague: Kluwer Law International 2004 pp. x — xi (Accessed
17 July 2013).

0 | M Makwaeba ‘The Use Of Traditional Knowledge In The South African National Parks Imbewu Youth
Programme: Planting A Seed Of Environmental Awareness’ http://www.sanparks.org (Accessed 17 July 2013).

™ bid.

2. T Simeone ‘Indigenous Traditional Knowledge And Intellectual Property Rights’ Political and Social Affairs
Division, Government of Cananda, Ottawa: Library of Parliament Publications www.parl.gc.za 2004 1 (Accessed 20
October 2014).


http://www.unesco.org/
http://www.caslon.com.au/ipguide14.htm
http://www.sanparks.org/
http://www.parl.gc.za/
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distributing knowledge through publication, Traditional Knowledge systems exist mainly in the
forms of songs, proverbs, stories, folklore, community laws, common or collective property and
inventions, practices as well as rituals.”® Such knowledge is transmitted through specific cultural
mechanisms such as the above mentioned, and most often through designated community
knowledge holders, such as elders.” This knowledge is therefore considered collective to the

community, not private to an individual(s).”

Understanding what the term Traditional Knowledge encompasses is very important to the
discussion of how such knowledge should be protected. However, before | proceed to discuss
the protection of Traditional Knowledge | will first discuss whether or not Traditional Knowledge

should in fact be protected.

3. THE RATIONALE FOR THE PROTECTION OF TRADITIONAL KNOWLEDGE

Simoene explains that the reasons why Traditional Knowledge should be protected "centres on
questions of fundamental justice and the ability to protect, preserve and control one's cultural
heritage."”® Further, he states that the benefits of protecting Traditional Knowledge are:
"promoting respect for Traditional Knowledge; deterring the misappropriation of Traditional
Knowledge; empowering Traditional Knowledge holders who are typically marginalized

indigenous people and protecting tradition-based innovation."’”

3.1 Equity and justice

One of the main objectives for the protection of Traditional Knowledge is to obtain recognition
and some compensation for the commercial use of such knowledge outside the community
which created it.”® This is achieved either by stopping unauthorized parties from using that
knowledge thus ensuring that indigenous communities are remunerated or granted some other
benefit for the use of such knowledge.”® Masango explains that drug industries benefit
financially when they exploit the medicinal properties in plants used by indigenous traditional

73 |bid.

4 |bid.

75 |bid.

76 Simeone ‘Indigenous Traditional Knowledge’ 2.

7 Munzer & Raustiala ‘The Uneasy Case’ 39.

8 C M Correa ‘Protection And Promotion Of Traditional Medicine — Implications For Public Health In Developing
Countries’ University of Buenos Aires http://apps.who.int 2002 21 (Accessed 17 October 2014).

79 |bid.


http://apps.who.int/
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people to treat certain illnesses such as cancer but they do not acknowledge where the

knowledge from such plants comes from. &0

It is worth noting that even though claims for justice are well founded in the case of
misappropriation, it is not necessarily correct to assume that indigenous communities regard
remuneration as the most adequate means to provide relief from prejudices suffered by them in
such instances.®! In many instances, it is suggested that they may prefer a moral recognition of
their contribution to the development of the knowledge.®? Regardless of whether or not
communities desire to be compensated for their knowledge, it is only right that they should

receive recognition for their input.

3.2 Preservation of Traditional Knowledge

The preservation of Traditional Knowledge is another reason why it is necessary to protect such
knowledge. When Traditional Knowledge is preserved, uses which erode Traditional Knowledge
are avoided, problems which negatively affect the life or culture of the communities that hold the

knowledge are addressed and Traditional Knowledge is properly documented.

The conservation of natural resources is also crucial to an ecosystem capable of supporting the
continued practice of Traditional Knowledge.®* For example, crucial to the preservation of
traditional medicines are direct measures to prevent the exploitation of medicinal plants as well
as the development of cultivation techniques which will encourage people to cultivate the

required plants.8®

Cultural erosion is regarded as possibly being a huge factor contributing to the loss of
Traditional Knowledge.® This is due to the fact that as the youth relocate to urban areas,
education is also de-emphasizing the value of traditional culture and knowledge, resulting in

Traditional Knowledge losing its "heirs".8”

80 C A Masango ‘Indigenous Traditional Knowledge Protection: Prospects In South Africa's Intellectual Property
Framework?’ http://sajlis.journals.ac.za 2010 74 (Accessed 17 October 2014).

81 Correa ‘Protection And Promotion Of Traditional Medicine’ 23.

82 |bid.

83 Correa ‘Protection And Promotion Of Traditional Medicine’ 25.

84 |bid.

8 Correa ‘Protection And Promotion Of Traditional Medicine’ 26.

86 |bid.

87 |bid.
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The documentation of Traditional Knowledge is seen as an obvious way to preserve it. An
example of a country who favours such an approach is India. India launched an "All India
Coordinated Research Project on Ethnobiology” (AICRPE)®® under the Man and Biosphere
Program.®® The overall objective of such a project was to make an in-depth study and analysis
of the various facets of the life, cultures, tradition and knowledge system of the tribal

communities in India.%°

Correa suggests that the preservation of Traditional Knowledge is important as it leads
traditional communities to a better understanding of and pride in their own culture and beliefs
relating to ownership and distribution of their Traditional Knowledge.®' He explains that
communities may then be more inclined to preserve and transmit their Traditional Knowledge to

future generations if their rights are respected.®?

The preservation of Traditional Knowledge is dependent on certain conditions such as the
continuous interaction of the communities with the natural environment in which their cultures
and lifestyles have developed.®® This is because Traditional Knowledge is considered as unique
to a particular culture or society and is developed as a result of the co-evolution as well as co-
existence of both the indigenous cultures and their traditional practices of resource use as well

as the management of the ecosystem.®*

The intrinsic value of Traditional knowledge reflects the culture of the indigenous communities.%
As previously stated, in many instances small communities or tribes are more concerned with
protecting their cultural integrity which is threatened when Traditional Knowledge is not
protected, then they are about monetary gain.®® Therefore when Traditional Knowledge is

recognised and protected it is then also preserved for future generations.
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89 UNESCO Man and the Biosphere Programme (MAB) 1971 www.unesco.org (Accessed 20 November 2014).

90 |bid.

91 Correa ‘Protection And Promotion Of Traditional Medicine’ 29.

92 Correa ‘Protection And Promotion Of Traditional Medicine’ 30.

93 |bid.

9 |bid.

9 |Law Teacher, UK ‘Intrinsic Value Of Traditional Knowledge’ www.lawteacher.net November 2013 (Accessed 23
June 2014).

9 Correa ‘Protection And Promotion Of Traditional Medicine’ 23.


http://www.unesco.org/
http://www.lawteacher.net/

19

3.3 Preventing the misappropriation of Traditional Knowledge

An issue which is of major concern to those who recognise the importance of Traditional
Knowledge is the misappropriation of Traditional Knowledge by those who have no connection
to indigenous communities. What is particularly concerning is the fact that they use the current
system of Intellectual Property law to misappropriate Traditional Knowledge.®” Simeone points
out that, “Traditional Knowledge holders are often disadvantaged economically and socially and
the country concerned is usually in an inferior economic position.”®® Pharmaceutical and
Agricultural industries are major contributors to the economy and if there is no protection of
Traditional Knowledge, the locals and the country are then the major losers.®® This is quite an
unfair position for the Traditional Knowledge holder as they do not get the respect and

recognition they deserve for the knowledge. 0

Researchers such as Simoene point out that developed countries are often not in favour of the
protection of Traditional Knowledge.'®! This attitude might be due to the fact that multinational
pharmaceutical companies from such countries are the best "poachers" of Traditional
Knowledge from their developing counterparts.’? A key concern shared by indigenous peoples
worldwide is that the present Intellectual Property rights regime favours multinationals and other

non-indigenous interests. 193

Masango adds to this, explaining that Traditional Knowledge needs to be protected in order to
prevent the knowledge from being exploited by appropriation for financial gains “by third
parties”.'% An example of where Traditional Knowledge has been misappropriated is where
patents have been granted to large Pharmaceutical companies for medicines which are based
on traditional methods for treating diseases.’® The reaction to such patents being granted

shows the difference in approach between western culture and indigenous communities.%®
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Masango states that Indigenous Traditional Knowledge is vulnerable both because it is
exploitable and has been exploited.’®” He is also is of the view that this is because the modern
Intellectual Property law regimes are based on notions of property ownership which are
detrimental to indigenous peoples.’® He explains that the liberal Eurocentric discourse on
which these laws are based, hold that individuals have a right to private property.’® He
emphasizes that the purpose of recognising private propriety rights is to enable individuals to

exploit products of their intellect.’°

In terms of western culture, any information that is not covered by a specific form of Intellectual
Property rights, such as a patent, is considered a res mullius and belongs to the public
domain."" The concept of the public domain does not take into consideration the fact that
knowledge may be subject to special rules of appropriation under customary laws, which

sometimes acknowledge different forms of ownership or possession.''?

Certain communities view Traditional Knowledge as an integral part of their natural
environment, religious systems as well as worldview.''3 Even where there is a notion of property
within the worldviews of indigenous communities, certain peoples do not view Traditional
Knowledge as a subject over which property rights can be held.''* In such instances, it can be
seen that the western concept of Intellectual Property rights may actually violate the
communities’ value systems, which in turn explains the communities’ outrage when it comes to

certain patents being granted over Traditional Knowledge.'®

Indigenous people believe that Traditional Knowledge should be available to the public and are
therefore not in support of Intellectual Property rights as they put a burden on indigenous people
to prove that their knowledge is in the public domain, rather than on patent offices to properly
establish the lack of prior art.’"® In this regard, Correa points out that the patent system is

intended to reward new contributions to the state of the art and is not intended to permit the

107 Supra (note 104 above).
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appropriation of pre-existing knowledge by certain individuals.'"” He suggests that a possible
solution to the problem would be to gather and publish data on disclosed Traditional Knowledge
to prevent the granting of Intellectual Property rights over knowledge which is already in the

public domain.""® For example, what was done in India and Venezuela.

There have also been cases where there is merely a disclosure, rather than the
misappropriation of Traditional Knowledge through the publication of such without the consent
of the Traditional Knowledge holders, which then inadvertently puts this knowledge into the
public domain.'"® In recent years, there has been a growing trend of surveying medicinal plants,
conducting screenings of their chemical components, and developing inventories of their

traditional use in healthcare.20

Correa states that those who oppose Intellectual Property rights being granted over Traditional
Knowledge accept the fact that publication will prevent appropriation.’' However, questions
regarding the legitimacy of the publications without the consent of the Traditional Knowledge
holders would arise in such instances.'?? Masango agrees, adding that such knowledge needs
to be protected because Western science makes a lot of money from medicinal plants “without
the consent of the possessors of the resources and knowledge.”'?® Correa argues that
publication without the said consent denies an important component of the right to self-
determination. He adds that unlike the possible invalidation of a wrongly granted patent, once
publication is made, there is no way of reversing or remedying the situation, unless a patent is
promptly applied for by the original holders of the knowledge and fraud in the publication can be
proved.'?* He argues that this is too heavy a burden for most Traditional Knowledge holders,
especially those in developing countries.'?® This is because the Traditional Knowledge holders
within such communities do not know their Intellectual Property rights. Therefore, the lack of
knowledge and access to the Intellectual Property regime is a contributing factor to the need for

reform of the current regime in order to avoid misappropriation of Traditional Knowledge.'?®
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Traditional Knowledge holders should not necessarily be seen as expecting remuneration for
the knowledge that they supply.’?” While western culture holds that the act of innovation or
creation is driven largely by financial gain, indigenous communities generally believe that
knowledge is socially created, and thus needs to be used for the benefit of the community
without expecting any remuneration.'® In this regard, Hansen and van Fleet highlight the fact
that Intellectual Property rights are granted to an individual to reward their creativity whereas
indigenous communities hold a certain view that an entire community should receive recognition
as "a means of maintaining and developing group identity as well as group survival, rather than
promoting or encouraging individual economic gain."'?® However, they realise that often
Traditional Knowledge does not meet the legal requirements for protection as Intellectual
Property.'3 Also, the "prohibitive costs of registering and defending a patent or other Intellectual

Property right may curtail effective protection."13!

3.4 Promoting self-determination and development

The right to self-determination recognizes the right of people to define their own way of life, in all
its aspects.’ Such a right is seen by indigenous scholars, leaders and communities as very

important for the advancement of the interests of indigenous people.'33

Some scholars are of the view that when Traditional Knowledge is protected, indigenous
communities have control over their relations with the rest of their community.'3* Such control is
considered to possibly be an element of self-determination.'3® The protection of Traditional
Knowledge is consistent with the spirit of the right to self-determination as well as other specific

rights in international law. 136
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Another goal that has been suggested as a rationale for the protection of Traditional Knowledge
is based on its potential contribution to economic development that would in particular benefit

indigenous communities. '3’

Brush argues that one clear advantage of recognising Traditional Knowledge as Intellectual
Property is the economic gain that it brings to indigenous communities. '3 Further, Brush states
that, "inestimable value of biological knowledge leads to the principle that such knowledge is a
common heritage to be shared for the benefit of all humanity, rather than a monopoly for private
gain."’% He points out that, "the value of biological resources has grown because of a shrinking
supply and an increased demand."'4? This increased value has thus created an opportunity for
indigenous communities to gain financially from the use of their Traditional Knowledge. Brush
asks "why indigenous people should continue to operate under the common heritage principle
by providing their knowledge and resources as free goods?"'#! He suggests that the granting of
Intellectual Property rights will allow for compensation to indigenous communities by industrial
users.'? He provides three possible approaches for such compensation. These are: (1) a top-
down approach where international agencies as well as national agencies extend rights to
indigenous groups; (2) a middle-ground approach where indigenous groups utilise existing
Intellectual Property laws; and (3) a bottom-up approach where indigenous groups claim

rights.143

It has been said that that role of Intellectual Property rights as instruments to promote and
support commercialization, and thereby ensure that there is economic development, is very
different in the case of codified and non-codified Traditional Knowledge.'** Therefore the
commercial exploitation of, for example, traditional medicines has opened up important

business opportunities for various countries both domestically as well as internationally. 45

Within the medical industry, there are now increased demands for safety, efficacy and quality

control and therefore the necessary investments required in research development, plant
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capacity and compliance with good manufacturing practices are greater.’#® These investments
may be large in some cases, especially when it comes to the scientific validation of medicines,
and may therefore pose a barrier to poor indigenous communities that are willing to

commercialize their knowledge.'#’

Correa states that it can also be argued that the mere availability of Intellectual Property rights
protection could act as an incentive for indigenous communities to transmit their Traditional
Knowledge to third parties, resulting in the possibility of commercial exploitation.’*® He suggests
that such an argument needs to take into consideration the fact that Intellectual Property rights
are an unfamiliar concept to indigenous communities and therefore it may be difficult to create

trust on the basis of such an instrument, which is based on values which are not shared.4°

Instances may also arise where indigenous communities desire to not only gain Intellectual
Property rights, but to also take on the commercialization of their Traditional Knowledge
themselves, provided that they have the necessary capital and managerial capacity to do so.1%0
Correa suggests that in such instances, the Intellectual Property rights may strengthen the

communities' market position.'’

Correa is of the view that countries who wish to encourage the availability of protection for the
purpose of economic development more generally, should have the benefits arising from such
activities fairly distributed.’? He states that through the common measures of fairness, some
benefits arising from such protection should in some way be channelled back into the

indigenous communities in which the Traditional Knowledge originated.'s3
3.5 An example - the importance of traditional medicine in human healthcare
A good example demonstrating why Traditional Knowledge should be protected can be found in

the case of the Pharmaceutical industry and traditional medicine. Traditional medicine plays an
important role in healthcare in both developed and developing countries.'* This is evident from
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the fact that due to the availability and affordability of traditional medicines and therapy systems,
the medicines of developing countries provide healthcare to the vast majority of these countries’
residents.’™ Masango agrees with this, and adds that Traditional Knowledge needs to be
protected against financial exploitation by third parties because traditional medicine “plays an

important role in developed countries, where the demand for “herbal medicines” is growing.”1%6

It is apparent that the twentieth century witnessed a revolution in human healthcare. There was
a dramatic decline in the mortality rate and the increase in life expectancy. The eradication of
smallpox is also one of the highlights of this success. This was largely due to scientific

innovation leading to the development of new medicines. s’

Regardless of these successes, in 2002 it was estimated that over one-third of the world’'s
population does not have regular access to affordable and essential drugs.’® In the context of
persisting poverty, marginalization and high prices generally charged for patented medicines,
the relevance of traditional medicines in developing countries has increased.’®® This illustrates
that modern medicine is therefore unlikely to be a realistic treatment option for a huge portion of
the world’s population.'®® However, traditional medicine on the other hand is widely available

even in remote areas.®’

For example, 70 per cent of India's population uses traditional Indian medicine.®? Also, in Africa
the resolution on “Promoting the Role of Traditional Medicine in Health Systems: A Strategy for
the African Region”, adopted by the fiftieth meeting of the World Health Organization’s (WHO’s)
Regional Committee for Africa in August 2000 states that about 80 per cent of Africa’s
population depends on traditional medicine for its healthcare needs.'®® Further, in the last
decade alone, there has been a global surge in the use of complementary and alternative

medicine in both developed and developing countries.64

According to various government and non-government reports from various countries, the

percentages of their populations which use complementary and alternative medicine is
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increasing.'®® Various reasons have been given for this increase, including the affordability of
treatment as well as changing needs and beliefs."® Today traditional medicine and
complementary and alternative medicine plays an increasingly important role in reshaping the
health sector of many countries.'®” This is evident from the fact that in the year 2000 the
Secretariat of the CBD reported that the world market for herbal medicines, including herbal
products and raw materials, was 60 billion United States dollars.’®® Therefore traditional
medicines are considered a valuable source of products and treatments within western
science.'®? Traditional medicine also provides ways for the development and commercialization

of new pharmaceutical products.'”®

3.6 International recognition of the importance of Traditional Knowledge

In this section, | have discussed the reasons why Traditional knowledge should be protected. In
conclusion it must be pointed out that the importance of protecting and preserving Traditional
Knowledge has been recognised internationally.'”! International instruments which include the
Universal Declaration of Human Rights (UDHR), the CBD, the draft United Nations Declaration
on the Rights of Indigenous Peoples, the International Labour Organization Convention No. 168
as well as the International Covenant on Economic, Social and Cultural Rights (ICESCR) have

recognised this necessity."?

The Rio Declaration which is also known as Agenda 21 as well as the CBD emphasise the need
for governments to "respect, preserve and maintain knowledge, innovations and practices of
indigenous and local communities" and encourage the right of traditional communities to share
in the economic and social benefits "arising from the utilisation of such knowledge, innovations

and practices."'”3

Other United Nations agencies are also involved in addressing the protection of Traditional
Knowledge under their existing Intellectual Property rights system.'* WIPO is actually
responsible for various activities promoting the protection of Indigenous Traditional Knowledge
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across the world. The organisation has in fact conducted a number of studies on the role the
Intellectual Property system plays when it comes to protecting Traditional Knowledge.'”® In the
year 2000, member states of the organisation established an Intergovernmental Committee on
Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore. This
committee acts as an international forum for debate and discussions concerning the interplay
between Intellectual Property and Traditional Knowledge, genetic resources as well as cultural

expressions (folklore).'76

It is clear, from the discussion above, that there are two main issues which arise when it comes
to protecting Traditional Knowledge. The first issue is that indigenous communities need to
protect their Traditional Knowledge so that they can benefit from that knowledge. Without, for
example, registering a patent or trademark they cannot grant licenses to others in order to allow
the usage of their Intellectual Property and hence they do not earn any money from their
Intellectual Property. The second issue is that Traditional Knowledge needs to be protected so
that other people from the outside do not claim that Intellectual Property and then earn money
from that Intellectual Property without acknowledging who that Intellectual Property belongs to

or without paying the previous owners for that Intellectual Property.

It is submitted that these two points are important points that need to be made throughout the
paper. If we rely on the existing system to protect Intellectual Property then outsiders can claim
Traditional Knowledge for themselves because this is in line with existing principles. For
example, if you hear traditional stories, even as an outsider you can write those stories down
and publish a book without acknowledging where you got the stories and you can claim
copyright over the stories. Sometimes this may even mean that the indigenous community loses

copyright over their own stories.

4 INTELLECTUAL PROPERTY LAW AND THE PROTECTION OF TRADITIONAL
KNOWLEDGE

Having established that it is necessary to protect Traditional Knowledge, | will now move on to
discuss an appropriate system for protecting such knowledge. It is important to note that the
current system of Intellectual Property does provide some protection for Traditional Knowledge
and so this will have to be discussed first. The purpose of this section is to basically outline the

relevant laws. Shortcomings in these laws will also be discussed.
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The main areas of the law which are relevant to this discussion include: 1) the protection of
undisclosed information/trade secrets; 2) patents; 3) copyrights; 4) trademarks; 5) geographical

indications; 6) layout designs and industrial designs.

4 1 Trade secrets

4.1.1 Introduction

A trade secret is any information which is kept secret within an entity. Within the corporate
industry, items or data such as customer lists, financial information, recipes for food or beverage
products, technical subject matter of a patent, marketing procedures, or a professional
questionnaire can be protected as a trade secret.'””” Trade secrets also protect any kind of
undisclosed information. The objective here is to prevent information within the control of a
person from being disclosed to, acquired by, or used by others without consent, in a way which
is contrary to honest commercial practices.'”® As such, trade secret is a practice which is kept
protected within a business or similar entity in order to give an advantage over competition.'”®
Since the law relating to trade secrets falls under the common law, the reasonable person test

is used to determine whether there has been any misuse of the information. 180

Knowledge which is limited to and secured by an unidentifiable number of people is subject to
trade secret protection provided that there is a clear intention to treat it as a secret.'® Corporate
trade secrets can be protected by agreements with either specific employees in a department,

or the entire company may have knowledge of the confidential information. 82

177 For a full discussion of the law relating to trade secrets see J Van Heerden-Neethling Unlawful Competition
second edition Lexis Nexis 2008 213. S Ragavan ‘Protection Of Traditional Knowledge’ www.law.ou.edu 1999 24
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4.1.2 Trade secrets and Traditional Knowledge

The ground for trade secret protection rests "on the commercial value of the matter to the
claimant."'8 Trade secret has been used for years in order to protect Traditional Knowledge
and is in fact the traditional means of passing down secret knowledge.'® Certain recipes of
popular products such as Coca-Cola are protected by using trade secret.'® Also, indigenous
Traditional Knowledge can, for example, be protected as trade secrets if it has to safeguard
certain secrets from competitors in the treatment or harvesting of certain plants.'® Fortunately,
the absence of registration formalities, minimal costs involved and desire for perpetual

protection make secrecy an attractive option for traditional communities. 87

Trade secrets are regarded as possibly one of the best ways to protect Traditional Knowledge.
A trade secret can consist of any pattern, device, compilation, method, technique, or process
that gives a competitive advantage.'®® The legal requirements for proving that a trade secret
exists seem to be more flexible than those for obtaining other forms of Intellectual Property like
a patent.'® As such, information that is not susceptible to patent or copyright protection can be
protected under trade secrets.'®® Where there is an infringement such as using information
without the permission of the community, such can be prevented by suing for the

misappropriation of trade secrets benefiting the community. 19

If Traditional Knowledge is protected as a trade secret, the Traditional Knowledge holders will
be able to retain the right to decide whether or not to disclose the information.’®? However, the
exception in this regard is the CBD which mandates the sharing of genetic resources for the
benefit of the general good subject to prior consent.’® Under the existing Intellectual Property
system, it seems that an inventor cannot be forced to disclose his invention under patent law,

nor can an author be forced to publish his work under copyright law.'% Ragavan suggests that
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in the same way, indigenous people should also be given the right to keep their knowledge a

secret.195

An example of where an indigenous community was able to use the common law of trade
secrets successfully was in Australia. The case concerned publication of a book titled Nomads
of the Desert by anthropologist, Charles Mountford.'®® The publication contained essential and
secret ceremonial information of the Pitjantjatjara people.'®” Mountford refused to withdraw the
book from sale, which led to an injunction (interdict) against the sale of the book within the
Northern Territory of Australia.’® The court recognised the legitimacy of the claim of the
indigenous communities (Pitjantjatjara, Yankuntjatiara and Ngaanyatjara peoples) that the
disclosure of the information had serious and potentially dangerous consequences for the

community social structures.%9

4.1.3 Shortcomings in the law of trade secrets

A limitation in protecting Traditional Knowledge as being a trade secret is the fact that once the
information has been disclosed, it is no longer a secret and therefore cannot be protected as a
trade secret. However, where the person disclosing such information had a duty to keep the
information secret, the trade secret is protected and the knowledge holder has legal recourse
against the discloser.2°0 Unfortunately, the information will now be in the public domain and will

no longer be a trade secret.

Another limiting factor is that, like other Intellectual Property rights, traditional holders need the
capacity, including financial capacity, to enforce their rights.?2°! This is because these rights
have to be enforced generally through costly and lengthy court procedures which indigenous

people cannot afford.?%2
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4.2 Patents

4.2.1 Introduction

A patent is a statutory monopoly granted for a limited period of time by the state for inventions
that are commercially viable.?°® They are regarded as encouraging research and development
by offering a reward for developing an invention and making it public after a specified period of
time.2* In South Africa, patent applications are regulated by the Patents Act.?%® The Act
provides for the registration and granting of patents for inventions as well as connected
matters.?% Section 25 of the Act specifies that a patentable invention includes new inventions in
the fields of trade and industry or agriculture.?” However, the Act states that the following
cannot be patented: new discoveries; new scientific theories; new mathematical methods; new
schemes, rules or methods for performing mental acts, playing games or doing business; new

computer programs; and presentation of information.2%®

A patent provides legal protection for new and industrially applicable inventions.?%°® An invention,
which constitutes either a product or process, can only be patented if it has been brought about
as a result of an inventive step.?'0 Essentially, this new product or process has to represent a
new way of doing things or has to provide a technical solution to a real life industrial problem.
An invention is only considered to be new and based on an inventive step if the same idea has
not been expressed in writing, orally or practically, or in any other way, anywhere immediately
prior to the priority date of the invention.?'” The Act provides that the duration of a patent is 20
years from the date of the application and is subject to payment of the prescribed renewal fees

by the patentee concerned or an agent.?'?
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4.2.2 Patents and Traditional Knowledge

Patents are also considered as one of the best Intellectual Property tools for protecting
Traditional Knowledge as the scope for ownership and commercial sharing is great.?'® The
rationale for patent protection is to enable the patent holder to exclude all others from either

making, selling or using the subject matter of a valid patent.2'#

There are a number of examples where patents have been granted over Traditional Knowledge
that relates to medicinal plants. Unfortunately these patents have not been granted to the
communities to whom the Traditional Knowledge belongs. Instead it is granted to third parties

who make use of this knowledge in order to obtain a patent.

Bio-prospectors use the knowledge that indigenous people have of local flora and fauna to
develop new drugs.?'® As a result of the patents registered by the bio-prospectus on the new
drugs, huge profits are earned by Pharmaceutical companies.?’® In South Africa, the San
people had already recognised the appetite suppressing qualities of the Hoodia Cactus that was
being developed in an anti-obesity drug.?'” The South African Council for Scientific and
Industrial Research recognised the potential market for this cactus outside of South Africa.?'8
The Council obtained over the product a patent and sold the licensing rights in 1997 to
Phytopharm, an English biopharmaceutical firm.2'® This firm then sold the license to Pfizer in
America for 25 million dollars.??? In 2001 the Council for Scientific and Industrial Research in
South Africa then filed for several international patents on the Hoodia plant.??' During the whole
pursuit of attaining patents over this plant, the San people were never involved as stakeholders,
or acknowledged as the originators of the knowledge that led to the patents.??2 The Council’'s
argument in this regard was that it was difficult, if not impossible, to identify who the owners of

the Indigenous Knowledge were as it was widely shared.???
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4.2.3 Shortcomings in the law of patents

A significant shortcoming when it comes to patents is the limited time frame, which does not
allow for perpetual benefits to the knowledge holders.??* The Patents Act provides that if an
invention is based on "an indigenous biological resource, genetic resource, or traditional
knowledge ... the applicant is required to furnish proof of his or her title or authority to use the
information or resources."??® There are also certain limitations to this protection namely that the
Act limits the protection to "the knowledge that an indigenous community has regarding the use
of an indigenous biological resource or a genetic resource" and traditional use to “the way in
which or the purpose for which an indigenous community has used an indigenous biological
resource or a genetic resource."??8 A further limitation is that the protection does not apply to
inventions that are patented outside of South Africa, even though Traditional Knowledge from
South African indigenous communities has been used.??” A further problematic requirement of
the Patents Act, involves the concept of novelty.?? This is because it is trite that Traditional-
Knowledge-based inventions that have been developed over time and have been passed down
from generation to generation will in many cases not be regarded as sufficiently novel to be
patentable.??® However, this can also be seen as advantageous towards Traditional Knowledge
holders and their communities, as this will prevent people from outside an indigenous

community from obtaining a patent for that Traditional Knowledge.?3°

Issues of patentability also arise with regards to traditional medicine. These include knowledge
of traditional cures, the curing properties of herbs, leaves and other treatments not known to the
rest of the world.?®! These also include the genetic makeup of people who are immune from
diseases which are considered incurable.?32 Multinational corporations have sought to patent or
attain rights over forms of these treatments.?33 For example, the rosy periwinkle which is unique
to Madagascar, contains properties that can cure certain forms of cancer.?3* The anti-cancer

drug developed from this plant resulted in annual sales of around 100 million United States
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dollars.?3® The island of Madagascar and its people did not receive anything for their Traditional

Knowledge.?%

There have been instances where indigenous peoples have tried to adopt the strategy of
entering into agreements with companies in relation to their Traditional knowledge, where these
contracts have not been upheld. For example, a small tribe in Peru entered into a contract with
the California based Shaman Pharmaceuticals Incorporated in order to protect its knowledge.2%’
The pharmaceutical company focuses on isolating bioactive compounds from tropical plants
having a history of medicinal use and thereafter the research team collects information on the
use of plant medicines to treat various illnesses.?® The tribe demanded that an agreement be
entered into with short-term and long-term benefits.?3° Various benefits were addressed with the
long-term benéefit involving returning a portion of the profits to the indigenous communities once
a commercial product had been realized.?*°© However, the pharmaceutical company did not
share the patents or part of the proceeds from the patents with the indigenous people who had

provided the initial material.?*!

4.3 Copyright

4.3.1 Introduction

Copyright protection is regulated by the Copyright Act.?*> The Act sets out those works which
are eligible for copyright protection. These are: (a) literary works;(b) musical works;(c) artistic
works; (d) cinematograph film; (e) sound recordings;(f) broadcasts; (g) programme-carrying
signals;(h) published editions;(i) computer programs.?*3 A work is eligible for copyright
protection if it is original and if it has been reduced to material form.?** The meaning of original
has a special meaning in copyright law. The work does not have to be completely new. The

author must have used his own skill and labour to create the work and must not have simply
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copied someone else’s work.?*5 Therefore it is possible to create new works from existing
works.?46 Section 3(2) of the Act provides for the duration of the copyright protection which is

generally 50 years provided that the identity of the author is known.?4’

4.3.2 Copyright and Traditional Knowledge

It is possible to use copyright law to protect Traditional Knowledge provided that the Traditional
Knowledge is original and it has been reduced to material form. This means that Traditional
Knowledge which is part of an oral tradition is not protected until it is written. The copyright
owner can then license other people to make use of such Traditional Knowledge and can also

earn royalties from end-users.

There are also important implications for literary and artistic works. Indigenous communities can
use copyright law to protect their works, however, this does not stop other people outside the

indigenous community from making use of these works for the creation of further works.

There are problems with relying on copyright law to protect Traditional Knowledge. These are

dealt with in the next section.

4.3.3 Shortcomings in the law of copyright

The Copyright Act can protect Traditional Knowledge in the form of folklore, songs, dance,
textile patterns and architectural designs.?*® However, there are cost implications for Traditional
Knowledge holders should they want to enforce their copyright by instituting proceedings in a
court of law.?*® Another limitation is that copyright is usually attached to one identifiable author
or composer whereas Traditional Knowledge arises from a combined effort of contributions
across generations.?®® The requirement of copyright arising only when the work is reduced to a
material form, results in the problem of identifying the author.?’' These are concerns that
prevent the use of copyright law for protecting folk material.?52 This is because copyright cannot

be vested over the entire tribe or community as the law does not recognize any form of
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perpetual protection that is needed to protect the originality of the folk materials.?%3 Also, stories
that are orally transmitted are not protected under copyright laws, unless they have been

reduced to a material form.2%4

Another feature of copyright is that it is held for a certain period of time, where thereafter, it falls
into the public domain.2%® Therefore, works that are very old, where the original creator passed
away more than 50 years ago, are not protected.?®® This factor is the reason why many
Traditional Knowledge works that have been passed down through generations are not

protectable, as they are considered to have fallen into the public domain.2%”

Of all Traditional Knowledge, folklore is said to have been the most infringed upon, followed by
folk art.2°® There have been a number of cases of misuse, exploitation, mutilation, or dilution of
these materials.?®® The exploitation seems to range from copying songs or mixing songs with

other forms of popular music, to displaying and collecting sacred items.250

Other similar forms of misuse include instances where Traditional Knowledge is made into a
commodity for commercial profit.?6' For example, a case where a tribal person notices that
images of his family are printed on a t-shirt and sold.?5? However, in such cases, there is very

little that copyright law can do to protect such violations.2%3

Copyright also seems to be inadequate for the protection of the arts of indigenous people.?%
For example, in a dance, the performer has a style which has been manifested in many ways
but as a sequential unique style over several performances.?®®> Where the dance is then

removed from the main song and theme and is incorporated into western music, there is no
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protection if the dance was copied without permission, as the dance will be regarded as in the

public domain.26¢

Similarly, where a tribal painting is copied with minor alterations, the indigenous tribes have no
rights under copyright law.?6” This stems back to certain basic principles of copyright law. These
basic principles are that there is no copyright in ideas.?®® The copyright only exists in the
material expression of those ideas.?%® A work does not have to be entirely original, it can be
based on something which already exists provided the new author uses his own skill and labour

to produce a work that is new.

The courts seem to have a tendency of deviating from established principles when deciding
such cases.?’® As an alternative, they choose to create an exception in order to afford
protection, especially in instances where the conduct does not fall strictly within the definition of
copyright violation.?”" However, in such an instance, there is in fact a clear violation of the rights
of the indigenous people.?’? Some matters are even settled out of court, for example the matter
of Mr. Bulun, an aboriginal artist, who discovered that some of his paintings were reproduced on
t-shirts without his permission.?”3 Here, Mr. Bulun sued for copyright violation.?’4 The court
considered the possibility of breach of confidence when the company withdrew the t-shirts from

sale and decided that it was best to settle the dispute.?’®

4 4 Trade marks

4.4 1 Introduction

A trade mark is a mark which is used by a person in relation to his goods or services in order to
differentiate his goods or services from that of another person which are the same or similar,
and which are also used in the course of trade.?’® The Trade Marks Act provides for the
registration of trademarks, certification trademarks and collective trade marks.?’” Section 9 sets

out the requirements which must be met before a trade mark is registerable. In order to be
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registerable, a trade mark needs to differentiate between the goods or services of a person to
whom it is registered from the goods or services of another person.?’® Where a trade mark is
registered subject to certain limitations, it must be able to differentiate the goods within those
limitations.?”® A mark is considered capable of distinguishing as per sub section (1) if, at the
date of application for registration, it is capable of distinguishing or it is capable of distinguishing
by reason of prior use thereof.?8° The registration of a trade mark is valid for a period of 10
years, but may be renewed from time to time in accordance with the provisions of this
section.?8! Therefore, provided that the registration of a trade mark is renewed, it can last

forever.

4.4.2 Trade marks and Traditional Knowledge

Ragavan is of the view that trade marks are used to provide a link between the customer and
the manufacturer of the goods as it helps identify the place of origin of the goods.?2? Therefore,
trade marks can be used by indigenous people to identify a variety of goods and services.?83
These may be useful for indigenous people to protect their trade interests.?®* This would be in
line with one of the objectives of trade mark protection which is to "prevent a second entrant

from unfairly appropriating the value of a successful trademark, service mark, or trade dress".28°

According to the Trade Marks Act, the registration of Traditional Knowledge as a trade mark is
also an option for securing Intellectual Property rights provided that the legal requirements are
met. However, there are certain limitations here as well. Firstly, the registration of the trade
mark is limited to marks that are intended for the purposes of trade.?®® An indigenous
community would therefore have to be operating as a trader and have the intention of using the

mark in trade in order to meet such a requirement.

Trade marks can also be used as a mechanism for the protection of some forms of folk art. For
example, a trade mark can represent a particular tribe or indigenous group, thereby identifying
the tribe.?8” Therefore a mark or indication can be used to refer to a tribe, an artist, or a
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combination of both. This also has the flexibility to be used for all forms of folk art, including

even traditional medicines.288

4.4.3 Shortcomings in the law of trade marks

The requirement of trade marks to be used in the course of trade in order to be protected
means that the Trade Marks Act is inappropriate for general protection. There has been an
increase in the number of indigenous businesses and organisations attempting to make use of
trade mark laws in an effort to register their own trade marks for the protection of their artistic
works and other Indigenous Knowledge, particularly for indigenous commercial use.?®® In most
cases, the trade marks have not proceeded to registration. This is sometimes due to the fact
that the proposed trade mark consists entirely of words that are purely descriptive.??° Also, the
mark must be distinguishable from the trade marks of other competitors.?®’ Marks that reflect
the geographical origin of a product are not excluded from being registered as a trade mark.?%2
This is problematic as the marks that indigenous communities use are usually directly

connected to their geographical origin.?%3

It is therefore obvious that Traditional Knowledge can only be protected as a trade mark if it
deals with a brand name of a specific plant or product that "provides an economic incentive".2%
An example of such would be the previous situation with the Rooibos brand name. The United
States owned the trade mark name Rooibos, and as a result, "the export potential of South
African Rooibos in the American market was in jeopardy.?® This is because the name "serves

as a mark of assurance" and holds financial considerations for the United States.2%

The Intellectual Property dispute over the use of the word “Rooibos” started in 1994 when the
word ‘Rooibos” was registered as a trade mark at the United States Patent and Trademark
Office (USPTO) by a skincare company, Forever Young.?®” Thereafter, the trade mark was also

sold to Burke International.?®® Burke International then tried to enforce their rights in the United
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States and also against various entities using it, of which included South African company
Rooibos Limited.??® The registration of the trade mark was opposed by many entities including
Rooibos Limited, on the ground that the word was merely a generic term meaning “red bush” in
Afrikaans and therefore could not be registered as a trade mark.3%° After many years of
litigation, Burke International and Rooibos Limited have entered into a settlement (economic
partnership agreement with the United Nations) which has ended Burke International’s

monopoly over the word “Rooibos”.301

Further, the trade mark industry does not adequately take indigenous cultural rights into
account.3%2 For example, there is no requirement for prior informed consent to be obtained

before the registration of an indigenous word or symbol proposed.303

4.5 Geographical indications

4.5.1 Introduction

The TRIPS Agreement defines "geographical indications"(Gl's) as indications that identify a
good as "originating in the territory of a member, or a region or locality in that territory, where a
given quality, reputation or other characteristic of the good is essentially attributable to its
geographic origin."3%* Examples of GI's from the United States include: "FLORIDA" for oranges;
"IDAHQ" for potatoes; "VIDALIA" for onions; and "WASHINGTON STATE" for apples. Gl's are
considered as very similar to trade marks and have the same functions (for the purposes of

trade), therefore proving valuable to producers.

Gl's are not author specific nor do they require an element of innovation.3%> Much like trade
marks, these are meant to protect the producers or manufacturers of goods. As such, it follows
that it is also irrelevant whether the producer is an organized corporation or whether he is a

single individual.3%
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Gl's can be used to distinguish the goods and the protection will be perpetual.?®” A collective
mark may also sometimes qualify as a geographical indication.3°® Unauthorised parties may not
use GI's if such use is likely to mislead the public or consumers as to the true origin of the
product.3%® A way that local communities can ensure that their GI's do not become generic is by
registering them and promoting their use in the public domain.?'° This is possible as countries
do not have to follow formalities in declaring certain names to be GI's.3!" This can be done
unilaterally without consulting with any trading partners.3'? Many countries have actually
compiled registers of products that they deem to qualify as GI’'s and are commercially marketing
them successfully.?'® In bilateral trade agreements, the countries request that these products
should be recognised as Gl's.3'* The salient point here is that countries do not have to wait for
an international dispensation.3'® At the World Trade Organisation (WTO) level, there is no
agreement to have an international register of geographical indications outside the realm of

wines and spirits.3'6

4.5.2 Geographical indications and Traditional Knowledge

GlI's can be used by Traditional Knowledge holders to protect Indigenous Knowledge by
recognising that certain products originate from a specific region.3'” This would prevent
outsiders from using the Traditional Knowledge from an indigenous community.3'® However, the
applicable legal system has to make provision for a registration system or another appropriate

system which will recognise the Traditional Knowledge as a registered GI.3"°

As previously mentioned, Traditional Knowledge seems to be particularly difficult to protect with
the existing Intellectual Property laws due to its inability to satisfy the requirements for
protection by a particular legislation. One of the most apparent reasons here is the nature of
Traditional Knowledge being collectively owned by an indigenous community, whereas the

current Intellectual Property laws focus on the protection of individual rights. However, the
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situation is quite different when it comes to GI's. This is because Gl's are essentially owned and
exercised collectively, thereby making them very different from other Intellectual Property

rights.32° This makes them particularly attractive for protecting Traditional Knowledge.

4.5.3 Shortcomings in the law of Geographical indications

The scope of the protection of GI's is limited to the particular class and/or location of that
indigenous community who use the indication.3?' This suggests a prohibition on the part of the

Traditional Knowledge holders to transfer the knowledge to other indigenous communities.

Gervais is of the opinion that many countries regard the higher level of protection afforded to the
sphere of spirits and wines, as unfair.3?2 He is in support of the view that the same amount of

protection needs to be provided to spheres outside of the spirits and wines.

O’Connor states that GI's only protect the names of the goods rather than the Traditional
Knowledge associated with such.3?® As such, he is of the view that at most, GI's can only play a
complementary role in the protection of Traditional Knowledge and that it is impossible to

protect all forms of Traditional Knowledge solely by using this form of Intellectual Property.324
4.6 Design law

4.6.1 Introduction

In South Africa, the protection of designs is regulated by the Designs Act.3?® This Act provides
for the registration and protection of industrial designs.3?® Here, industrial designs are divided

into aesthetic designs and functional designs.3?” The Act describes functional designs as

including integrated circuits topography and mask works.328
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Design law protects registered designs, either aesthetic or functional, based on the shape, form,
appearance, pattern, ornamentation and configuration of a product or article.3?® Protection is
afforded to aesthetic designs for a period of 15 years, and to functional designs for a shorter

period of 10 years.33°

4.6.2 Design law and Traditional Knowledge

The Design Act provides limited protection for indigenous traditional designs.33! It is said to
protect the designs in so far as the pattern or ornamentation, shape and configuration of an
article manufactured for commercial purposes.33? Therefore, one cannot register the rights to
produce a particular design and have exclusive rights against third parties from making any
other type of that design.33® The protection is only limited to the features of that particular article

and any person could develop another shape or style and have a registerable design.334

4.6.3 Shortcomings in the law of designs

From the above mentioned, it is clear that the Design Act does not adequately protect
Traditional Knowledge in that it does not prevent the unauthorised reproduction, adaptation,
distribution or performance of traditional literary and artistic productions.33® There is also no
protection against the use of traditional literary or artistic designs in an insulting derogating

and/or culturally and spiritually offensive manner.

In Indonesia, there were issues with regards to the registration of batik designs. Batik is
considered as a traditional practice as the designs and Traditional Knowledge have been
passed down from generation to generation for centuries.3*® These designs are infused with

stories, histories and meanings which are not understood by outsiders.33"

The Indonesian government developed legislation in order to protect Indonesia’s traditional arts.

This was in response to the increased reproduction of the batik styles in the regions within
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Indonesia where same did not originate from as well as in other neighbouring countries.33 The
artists of such traditional works were concerned about the reproduction of their designs by
outsiders who don’t know the meanings or significance of certain designs, and so in order to
protect the traditional batik designs from misuse and misappropriation, local government
developed a design patent program for the traditional designs, thereby requiring permission
from the government to be obtained prior to the use of such designs by the batik makers as well

as others.339

4.7 Concluding remarks

Form the above discussion it can be seen that the current Intellectual Property system clearly
proves itself inadequate when it comes to protecting Traditional Knowledge. On the one hand,
there are limitations when indigenous people attempt to use the existing system to protect their
Traditional Knowledge and on the other, the existing system allows outsiders to lawfully
appropriate Traditional Knowledge for themselves without reference to the indigenous

community from which that knowledge originated.

The principle of unfair competition may be used to protect Traditional Knowledge. Article 10 of
the Paris Convention provides that member states ensure that there is an effective protection
against unfair competition in their jurisdictions.3*® Acts of competition contrary to honest
practices in commercial matters constitutes unfair competition.®*" Unfair competition law, trade
practices and labelling laws could possibly be helpful in protecting Traditional Knowledge from
exploitation in various ways. Gl’s, collective marks and certification marks are also considered

to be helpful.342

Defensive protection can also be used to protect third parties from gaining or maintaining
illegitimate Intellectual Property rights.3*3 However, such protection does not prevent others
from actively using or exploiting Traditional Knowledge.*** The main focus of defensive
protection has been in the patent system where applications are considered against "prior art",

being the defined body of knowledge that is considered relevant to the validity of a patent.34°
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It is important to note that there are legal and practical considerations in protecting Traditional
Knowledge by means of defensive protection. Legally, steps need to be taken to ensure that the
criteria defining relevant "prior art" apply to Traditional Knowledge.3*¢ This would include
ensuring that orally disclosed information is taken into account since most Traditional
Knowledge is orally transmitted.>*” Practically, it is necessary to ensure that Traditional
Knowledge is available and accessible to search authorities and patent examiners, and will
likely be found in a search for relevant "prior art".3*8 The development implications of this issue
are that, as the reach of Intellectual Property extends to indigenous and local communities, their
Traditional Knowledge will constitute an increasingly relevant body of "prior art", the effect of
identification of which will be increasingly important for the function of the Intellectual Property

system.34°

The creation of databases and registers of such knowledge could also be helpful.2>° However,
this would provide disclosure to the registers and possible failure to protect the information
concerned is therefore a cause for concern to owners of the knowledge.3%" It is recommended
that the knowledge should not be in the public domain and any user should pay a fee, thus
allowing the owners of the knowledge to benefit.3®> Since countries such as India and
Venezuela have actually created such registers unintended consequences have resulted as the

communities who were supposed to benefit, were not benefitting at all.3%3

It is suggested that a sui generis type of protection needs to be considered. Sui generis is used
to describe something which is unique or different. An Intellectual Property system is regarded
as sui generis due to its modification of some of its features in order to properly accommodate
the special characteristics of its subject matter (Traditional Knowledge) and the specific policy
needs.’® Various countries have adapted existing Intellectual Property systems to
accommodate Traditional Knowledge holders through sui generis measures.3®® Several
countries have also adopted sui generis laws for Traditional Knowledge protection.3%¢ These

include Peru, Costa Rica, Portugal and Thailand. When policy makers seek to develop a sui
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generis system, there are key issues which are paramount for consideration. These include:
what the policy objective of the protection is; the subject matter which should be protected; the
criteria the subject matter must meet in order to be protected; the beneficiaries of the protection;
the rights; the rights acquired; the administration and enforcement of such rights and how the

rights are lost and expire.3%”

Masango suggests that in order to protect Indigenous Traditional Knowledge, the Department of
Trade and Industry needs to set up missions in various indigenous traditional communities in
order to investigate the type of knowledge that the communities would want to protect.3% This is
because "it is essential that traditional owners are able to define the rights and access to their

resources..."3% Further, more attention needs to be given to indigenous initiatives.36°

Indigenous people possess their own locally-specific systems of jurisprudence when it comes to
the classification of different types of knowledge, proper procedures for acquiring as well as
sharing knowledge, and the rights and responsibilities which attach to possessing knowledge,
all of which are rooted in each culture and its languages.3®' This stems from the indigenous
world-view which prioritises the interests of the community as a whole over those of the

individual.362

A mission which could be set up is one where the communities identify possible Indigenous
Traditional Knowledge to be protected. Such communities would then be educated through
workshops, colloquiums, seminars, or conferences, preferably in their mother tongue, as to how
the communities would benefit financially from the protection of identified Indigenous Traditional

Knowledge.363

In educating the communities, Masango suggests that the Department of Trade and Industry
should set up lectures in communities on Traditional Knowledge issues raised by the
communities.3* Such lectures need to be conducted by persons who are knowledgeable with
Traditional Knowledge.3%® During the process of educating the communities, those responsible

for the lecture should then try to convince the members of the communities that the knowledge
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of how Traditional Knowledge would benefit the community is important as it may prevent third

parties from exploiting their knowledge.3¢¢

Such an opinion is supported by the World Intellectual Property Organisation, which is of the
view that the protection of Indigenous Traditional Knowledge is to prevent third parties from
exploiting the knowledge for financial gains. Masango is of the opinion that if this is explained to
the communities, lectures on Traditional Knowledge would receive serious attention from the
communities. However such lectures need to also concentrate on potential areas such as
myths, traditional beliefs, superstition, stories and customs that cannot be protected, as it may

be difficult to attach financial gain to these.3¢”

There are certain limitations when it comes to relying on the current Intellectual Property system
in order to protect Traditional Knowledge. The Department of Trade and Industry has mentioned
two main concerns with regard to the protection and commercialization of Traditional
Knowledge in South Africa. Firstly, the current Intellectual Property system allows individuals to
protect their inventions and Intellectual Property rights, but does not allow communities to
collectively protect their knowledge in all areas, and secondly, in the areas where collective
Intellectual Property registration is possible, communities are not exercising their rights.3%8 The
existing western Intellectual Property rights regime on individual propriety rights does not
address the collective nature of Traditional Knowledge.3%° Since western Intellectual Property
law is based on individual property ownership, its aims are often incompatible with, if not
detrimental to, those of traditional communities.3® As a result, in both South Africa and
internationally, Traditional Knowledge is generally not protected using the Intellectual Property
system. There is an exception when it comes to wines and spirits where Traditional Knowledge

has been protected by using Gl’s.

5. DEPARTMENT OF TRADE AND INDUSTRY

5.1 Introduction

The Department of Trade and Industry recognised that there was a need to protect Traditional

Knowledge and so it published a policy document in 2004 where it set out the policy towards

366 |bid.

367 Janke ‘Case Studies’ 79; Masango ‘Indigenous Traditional Knowledge’ 78.
368 The Department of Trade & Industry ‘Policy Framework’ 6.

369 |bid.

370 Simoene ‘Indigenous Traditional Knowledge’ 5.



48

protecting Traditional Knowledge. The Department then drafted the publication of the
Intellectual Property Law Amendment Bill of 2007 in order to implement its policy. The main aim
of this legislation was to amend the existing laws relating to Intellectual Property in order to

accommodate Traditional Knowledge. This Bill was passed as an Act in December 2013.

5.2 The policy document

The policy document explains that its purpose is “to create a guide for the recognition,
understanding, integration and promotion of South Africa’s wealth of Indigenous Knowledge
resources...the protection of Indigenous Knowledge, and the holders of such knowledge,
against exploitation...ensuring that communities receive fair and sustained recognition and,

where appropriate, financial remuneration for the use of this knowledge.”3""

The policy explains that various industries would immediately benefit from the adoption of such
a policy for the protection of Traditional Knowledge.®? These include the cultural industry;

pharmaceutical industry; agricultural industry as well as the medical and health industry.373

The policy recognises South Africa’s diversity and therefore acknowledges that there is a need
to update the existing laws, including the Intellectual Property laws, in order to protect such
diversity.3’* An important reason for the protection of Traditional Knowledge at a commercial
scale is to incorporate the Traditional Knowledge holders into the mainstream of the economy

by providing a fair environment for all role players.37°

The policy is also concerned about the agricultural biodiversity not being catered for in the
possible protection of Traditional Knowledge using the Intellectual Property system.376
Therefore there is a need for the National Department of Agriculture to amend its legislation like
the Plant Varieties Act to be in line with the CBD and Food and Agriculture Organization (FAO)
approaches.®”” This means that Traditional Knowledge associated with plant varieties should be
protected using international treaties.3” Equally, the Plant Varieties Act can be amended to be

in line with both the Biodiversity Act and the Patents Amendment Act, without having to ratify
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the International Treaty on Plant Genetic Resources for Food and Agriculture (ITPGRFA) or

International Union for the Protection of New Varieties of Plants (UPOV).37°

The policy document explains that the aims of the policy will be achieved through using the
present system of Intellectual Property in order to protect Traditional Knowledge.3®® As
discussed above, the policy document explains that Intellectual Property has not been used to
protect Traditional Knowledge but has been used to allow unauthorised people or entities to

appropriate Traditional Knowledge, without any benefit to the knowledge holders.38"

Firstly, the policy document aims to improve the livelihoods of Traditional Knowledge holders
and communities as these people depend on such knowledge for their livelihoods and well-
being.?82 This will also allow the knowledge holders to manage and exploit their own
knowledge.38 It also aims to benefit national communities by trading goods which have been
developed from the use of the Traditional Knowledge on a local and international scale.38* It
aims to conserve the environment by using traditional farming methods on the surrounding
environment.35 Further, it seeks to prevent bio-piracy which relates to the unauthorised
extraction of biological resources and associated Traditional Knowledge; or the patenting of
inventions based on such knowledge or resources, without compensation.3 Lastly, it aims to
provide legal protection as South Africa, like many other developing countries, has no legal
redress that addresses the current dilemma relating to the misappropriation of Traditional
Knowledge.3®” There are also no legal instruments that deal with collective ownership of

Traditional knowledge or benefitting Traditional Knowledge holders.388

The Policy makes recommendations on the how to improve the current Intellectual Property
system in place in order to protect Traditional Knowledge. Its recommendations are based on
making amendments to the Patents Act, Trade Marks Act, geographical indications, Design Act,
Copyright Act, trade secrets and other related legislation in order to accommodate Traditional

Knowledge.
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The policy mentions methods additional to the current Intellectual Property legislation such as
contractual arrangements; principles of unfair competition, defensive protection and sui generis
legislation, which can be used to protect Traditional Knowledge, and makes recommendations

for such as well.389

5.3 The Intellectual Property Law Amendment Act No. 28 of 2013 (Government’s Act)

5.3.1 The Government’s Act

The Government's Bill, has now been enacted, and seeks to amend various Acts which are
currently in place. The Act “tries to prevent the acquisition of Intellectual Property rights in
Intellectual Property derived from Traditional Knowledge without the permission of the
Traditional Knowledge holders and provides for benefit-sharing with Traditional Knowledge

holders.”390

The Act seeks to introduce a special form of protection for so-called "Traditional Knowledge”
into each of the Trade Marks, Copyright, Designs Act and Performance Protection Acts.3%
Daniels suggests that it aims to, “improve livelihoods of Indigenous Knowledge holders and
communities, benefit the national economy, prevent bio-piracy, provide a legal framework for
protection and empower local communities and prevent exploitation of Indigenous

Knowledge.”3%?

A first draft prepared by the Department of Trade and industry was done in 2007. After 3 years
of introspective effort on the part of the Department, the Bill came before the Portfolio
Committee.3® The Committee realised that the Bill was “unworkable” and that it could not
advance in its current state.3% The Committee acknowledged that there was very little prospect
of the Department of Trade and Industry coming up with anything better and so decided that, it
would itself, redraft the Bill.3%°
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The Portfolio Committee greatly improved the Bill and made various alterations in the following

manner:39

In broad terms, the Bill purports to create monopolies in the use of traditional works which
become the property of an indigenous community.3®” This term is defined to mean any
recognisable community of people that originated, or historically settled, in a particular
geographic area(s) located in South Africa, and such group is characterised by social, cultural
and economic conditions separating it from other sections of the national community, and which

identifies itself, and is recognised by other groups, as a distinctive collective.3%8

Such communities’ ownership of their Traditional Knowledge allows them to demand royalties
for the use of their Traditional Knowledge.3?° They can also exercise their rights over the use of
works derived from, or containing significant elements of their Traditional Knowledge.4® This
stems from the notion that Traditional Knowledge needs to be protected because the creators or
possessors have the “right to receive a fair return on what the communities have developed”.40’

The Traditional Knowledge which they have rights of ownership over includes works, whether in
a tangible or intangible form, where Traditional Knowledge or culture is embodied and passed

down from generation to generation.#%2

Licences for the use of conventional Intellectual Property works can be obtained informally,
however, licences in respect of Traditional Knowledge are subject to certain conditions and
formalities and therefore certain agreements pertaining to such licences are required to be
scrutinised and approved by state entities.*°® These conditions and formalities are such that in
the modern business world they are likely to frustrate the economic use of Traditional

Knowledge.404

A database for the recording of Traditional Knowledge, in the form of a trust fund for the

collection and distribution of royalty and revenue, as well as a council for giving advice
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regarding the Traditional Knowledge is provided for.4% The Act could possibly satisfy the
Government’s objective of creating jobs.*%® The regulatory impact assessment on the Bill
suggested that the whole purpose of the Bill was not commercially viable and that the costs of
operating the system would probably be more than the revenue made by it.4” The benefits
attainable from the system were outweighed by the substantial costs and other disadvantages

as well.*%8 However, this assessment was disregarded by the Portfolio Committee.4?

5.3.2 Amendments by the Government’s Act

5.3.2.1 Amendments to the Performers’ Protection Act

The Act provides for the amendment of existing definitions in respect of the Copyright Act and
provides that certain works are capable of being performed, which include musical, dramatic,

dramatico-musical works and traditional works.410

Section 8A(1) of the Act provides that the Act will apply to a performance of a traditional work,
unless otherwise stated.*'" Section 8A(2) provides that no rights will accrue to any person in

respect of Intellectual Property which is not a performance of a traditional work.#12

Section 8B(1) provides for the accreditation of institutions by the Commission for Intellectual
Property and Companies (CIPC) as having the necessary capacity to adjudicate any dispute
arising from this Act and in respect of the performance of traditional works.4'®* The National
Council for Indigenous Knowledge shall function as the council for performances of traditional

works under this Act.414
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5.3.2.2 Amendments to the Copyright Act

Section 28A(1) provides that the provisions of this Act shall apply to traditional work, unless
otherwise stated. Section 28B provides for the eligibility of a traditional work for copy right and
provides certain requirements for the registration of a right in respect of a derivative indigenous
work.41% Section 28C regulates national databases and provides that databases of Indigenous
Knowledge must be kept in the same offices of the registrars of patents, copyright, trade marks

and designs for Indigenous Knowledge, in the prescribed manner.16

Section 28D provides that for the purposes of ownership. An indigenous community is regarded
to be a juristic person in terms of the Act. Further, the ownership of copyright in respect of a
derivative indigenous work shall vest in the author, while ownership of copyright in respect of an
indigenous work shall vest in the relevant indigenous community.#'” However, in certain

circumstances, the ownership will vest in the national trust.418

Section 28E sets out certain acts which can be committed by the copyright owner of the
traditional work, within the Republic. However, the copyright is subject to any rights in respect of
the traditional work acquired by any person prior to the commencement of this Act. The term of
copyright for a derivative indigenous work is 50 years, commencing from the end of the year in
which the work was first communicated to the public with the consent of the author, or the date

of the death of the author or all authors concerned, whichever term expires last.#'9

Section 28G regulates persons who intend on acquiring rights in respect of an indigenous work
by requiring compliance with section 28B(4) and the conclusion of a benefit-sharing agreement
with the indigenous community.#?9 This section also lists acts which do not amount to acts of
infringement, provided that the applicable exclusions are adhered to and the copyright owner is

acknowledged.#?!
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Section 28| establishes a National Trust for Indigenous Knowledge that will create a Trust Fund
for Indigenous Knowledge and will be responsible for the promotion and preservation of
indigenous cultural expressions and knowledge.#?2 The Trust will promote and preserve
Indigenous Knowledge by providing awareness; training; commercialisation and exploitation of
the knowledge to the indigenous communities.#?3 Section 28J prohibits the transmission of
Copyright by assignment, testamentary disposition or operation of law, except in certain limited

circumstances.4?4

Section 28K provides that the CIPC will grant certain institutions with the powers to adjudicate
over disputes arising from this Act, which adjudications will take into account the existing
customary dispute resolution mechanisms.#?> Appeals may also be brought to the High Court in

respect of decisions arising from the adjudication.*2¢

Section 28L provides for the creation of a National Council by the Minister of Trade and Industry
which will advise him and the Registrars on any matter concerning indigenous cultural

expressions or knowledge.#?”

Section 28N of the Act provides that the Minister shall have power to comply with international
agreements by way of notice in the Government Gazette and provide that any provision(s) of
this Act applies to a specified country, in a general or a limited manner.#?® The Minister also has

the authority to provide guidelines on any aspect of the Act.*2°

5.3.2.3 Amendments to the Trade Marks Act

A traditional term or expression is capable of being a certification mark, collective trade mark, or
a G1.430 Section 43B (3) requires a certification or collective trade mark, a traditional term or
expression to meet the ‘capable of distinguishing’ criterion as well as satisfy the prerequisites

set out by section 43B(8) before it can be deemed registerable.*3!
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In terms of section 43E, the term of protection of derivative indigenous terms or expressions
and GI's is ten years, of which is renewable.*3? The term for the protection of an indigenous

term or expression and Gl's is perpetual.*33

5.3.2.4 Amendments to the Designs Act

The Act defines a “derivative indigenous design” as being “any aesthetic or functional design
forming the subject of this Act, applied to any form of indigenous design recognised by an
indigenous community as having an indigenous or traditional origin, and a substantial part of
which was derived from indigenous cultural expressions or knowledge irrespective of whether
such derivative indigenous design was derived before or after the commencement of this

Act”.434

Section 53B(3) prohibits the registration of a derivative indigenous term or expression or
knowledge, or a derivative indigenous design, unless prior informed consent has been obtained
from the relevant authority or indigenous community.#3% Further, there must be disclosure of the
relevant term or expression to the Commission, and a benefit-sharing agreement must have
been concluded.*3 A derivative indigenous design will only be registrable if it is new and does
not form part of the state of the art.*3” Where the design is subject to a release date, then
application for registration must be made within two years of the release date.*3® The maximum
term of protection of an aesthetic derivative indigenous design is 15 years, and ten years for a
functional derivative indigenous design.#3® However, the term of protection of an indigenous

design shall be perpetual.44°
5.3.3 Criticisms of the Government’s Act
The approach adopted by the Department of Trade and Industry was to take the four pre-

existing Intellectual Property statutes and write into them provisions aimed at granting protection
to traditional works.**' However, this approach seems to overlook a fundamental principle of the

432 Supra (note 431 above).

433 |bid.

434 Section 11 of the Act.

435 Section 6 of the Act.

436 |bid; Section 12 of the Act.

437 |bid; Section 53B(2) of the Designs Act No.195 of 1993.
438 |bid.

439 |bid; Section 53E of the Designs Act No.195 of 1993.
440 |pid.

441 van der Merwe ‘The Old And The New'.



56

pre-existing legislation, namely that they are based on the philosophy that new creative works
can be protected for the benefit of their individual creators for a strictly limited period of time
subject to the condition that, upon the expiry of the term of protection, these then fall into the
public domain.**? Traditional works are already within the public domain and now must be
removed from it and become the private property of traditional communities who will be entitled

to remuneration for their use forever thereafter.443

The BiIll, which has now been enacted, is seen as incorporating Traditional Knowledge into
existing law, rather than being governed by its own separate act.*** Also, the imprecise nature
of certain provisions such as the concept of “indigenous community” and how and by whom that
community is determined is problematic because it creates uncertainty. 44° It also creates

retrospective subsistence of copyright, up to 50 years before the Act came into operation.446

It seems that the protection desired cannot be achieved by merely amending the
aforementioned Intellectual Property statutes in place without doing serious damage to the
basic principles of such statutes.**” This is due to the fact that specialised protection for
Traditional Knowledge is not compatible with the fundamental principles of Intellectual Property
law as embodied in such statutes.**8Therefore, the desired objective of protection cannot be

achieved.

The Act seems to seek to force the protection of Traditional Knowledge into the Intellectual
Property statutes, therefore “clothing” it with statutory protection and the facility to attract
revenue for its use.**® This is referred to by Dean as, “dressing something in clothes which were

not designed for it, thus making for an extremely uncomfortable fit.”4%°

Judge Louis Harms expresses the view that, “The proposals are fundamentally flawed and will
not lead to any material benefit to any community in South Africa: they will not make the country
technologically or otherwise rich and they will protect little (if any) indigenous knowledge.”#" He
is concerned that the Bill will not only fail to achieve its objective, but that by mixing Intellectual
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Property law as well as Traditional Knowledge, it will undermine the long established and
internationally recognised principles of Intellectual Property law.4%? He states that, “legal
structures that have grown over centuries can be destroyed by legislation that is politically

expedient.”53

The Law Society of South Africa (LSSA) committee took place on the 23 January 2008 and
supported the protection for Traditional Knowledge.*>* However, the committee resolved that
the Bill (now Act) in its current form could not be supported since it was in conflict with well-
established principles Intellectual Property law and that such a piece of legislation would
undermine South Africa’s international Intellectual Property relations.*% It was submitted that sui
generis legislation would be more appropriate and as a result, comments on the Bill in its

current format were not submitted.4®

The International Association for the Protection of Intellectual Property (AIPPI) Resolution is of
the view that harmonised treatment of Traditional Knowledge internationally is to be
encouraged, that legal certainty is desirable, and that protection for Traditional Knowledge
should be aligned with the principles of existing Intellectual Property systems which may be

achieved by way of sui generis treatment.*%’

The World Intellectual Property Organisation (WIPO) has been working on a Traditional
Knowledge model law for many years and its expert opinion still remains that such knowledge is

best protected by sui generis legislation.*58

There seems to have been a constant refrain stating that if one wants to protect Traditional
Knowledge, it is to be done in a sui generis or customised piece of legislation designed to take
into account the unique and special nature of Traditional Knowledge.**® The World Intellectual
Property Organisation (WIPO) has also been struggling with the problem of protecting
Traditional Knowledge for years and has been devoting its specialised expertise towards

achieving a workable outcome.*%° |t anticipates that a model sui generis law and an international
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treaty providing for it will be presented to the international community.4®' The sensible approach
therefore seems to be to wait for this development and then to pass domestic legislation which
is in line with the model law and treaty, therefore enabling South Africa to be in line with the

international movement.462

The fundamental purpose of the Intellectual Property legislation is to foster and promote
creativity and innovation for the future benefit of everyone.*63 However, this Act is not aimed at
this purpose. Its goal seems to be to look backwards and not forward and to turn what already
exists, and has existed for past centuries, into money making tools.*4 It seems to do nothing
that “promotes the progress of science and useful arts” and therefore does not adopt the
common-sense principle which is required of the Intellectual Property legislation by the

American Constitution.46°

The Government's Act (formerly the Bill) was held up as an example of how not to go about
providing for specialised protection for Traditional Knowledge, and more particularly
expressions of folklore which is what the Bill is mostly concerned about.*%¢ |t has been heavily

criticized by Dean.

Dean states that, by incorporating the protection of Traditional Knowledge as species of
copyright, designs etc. and to apply the existing laws in these areas to it, the Bill (now Act) has
created rights that are simply incapable of being enforced.”#” Further, he suggests that it can
be predicted with a measure of certainty that no claim based on a Traditional Knowledge right
will ever succeed in the South African courts.”®® According to Dean, South Africa has been
made to look ridiculous in the international Intellectual Property community, and the country’s
ability to encourage innovation and business activity will suffer the consequences.*®® He
believes that most informed Intellectual Property lawyers will in the future, inform their clients to
merely carry on as previously, in the belief that in practical terms the purported rights in

Traditional Knowledge that have been created will not really be capable of being enforced.*”°
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The Vine Oracle also shares this view.*’! He also believes that there is a possibility that the Bill

(now Act) may, in the future, face a constitutional challenge.*”?

Indigenous peoples within South Africa as well as the rest of the world have put forward the
argument that the knowledge of the use of certain plants, for example, has been developed over
generations, and therefore ask why only the present generation should benefit.4”® There is also
the question of why some governments or corporates are reaping the rewards of Indigenous
Knowledge through products that have been patented, when the knowledge comes from the
communities of indigenous peoples.#’* Daniels states that the difficulties in answering these
questions lies in the fact that Indigenous Knowledge systems do not have a clearly devised
timeline to the origin or source of the knowledge.*’®> As a result, “western science has recently
begun looking at Indigenous Knowledge as a source of new drugs...yet refusing to

acknowledge its economic value and ownership”.47®

Masango suggests that there are certain areas of the Act that indicate that financial
considerations are core to the protection of Traditional Knowledge.*’” For example, in
recognising the protection of performances, the Bill (now Act) states that it provides “for the
recognition and protection of traditional performances having indigenous origin and a traditional
character; to provide for the payment of royalties in respect of such performances.”’® This is
important because if communities “receive fair and sustained recognition” of traditional
performances through the payment of royalties, it would benefit those communities, thereby

ensuring the sustainable development of the communities.*"®

There are areas in the Bill (now Act) that may prove difficult to confer financial consideration.*8°
The Bill states that it is “to provide for the recognition and protection of copyright works of a

traditional character.”*8' Masango says that these raise some concern as folklore, that is works

471 Dean ‘Breaking With Tradition’.

472 Dean ‘Inside Views’ 2.

473 Daniels ‘South Africa Hopes'.

474 |bid.

475 |bid.

476 S Sahai ‘Protection Of Indigenous Knowledge And Possible Methods Of Sharing Benefits With Local
Communities’ www.dgroups.org 2002 (Accessed 17 July 2013).
477 Masango ‘Indigenous Traditional Knowledge’ 77.

478 |bid.

479 Masango ‘Indigenous Traditional Knowledge’ 77, 78.

480 Masango ‘Indigenous Traditional Knowledge’ 78.

481 |bid.


http://www.dgroups.org/

60

of traditional character and are considered traditional indigenous property which may not

command financial consideration.482

6. AN ALTERNATIVE APPROACH - THE PROTECTION OF TRADITIONAL KNOWLEDGE
BILL (WILMOT BILL)

As previously stated, Dean introduced a new sui generis Protection of Traditional Knowledge
Bill (Wilmot Bill). This proposed Bill is regarded as proof that Traditional Knowledge is better
protected by sui generis legislation.*8 The intention of this Bill is to show how the Government's
Bill (now Act) should have been drafted.*®* It is said to be intended to mitigate the tragedy our

Intellectual Property law will face if the Government Act, in its current format, becomes law.48

The purpose of the Bill is, "To protect Traditional Knowledge as a new category of Intellectual
Property; to provide how said Intellectual Property rights will be protected; to determine what is
eligible for Traditional Knowledge Intellectual Property right protection and the conditions for the
subsistence or termination of said protection; to provide for ownership of Traditional Knowledge
Intellectual Property rights; to provide for the duration, nature and scope of Traditional
Knowledge Intellectual Property rights; to provide for the enforcement of Traditional Knowledge
rights; to regulate the licensing of Traditional Knowledge Intellectual Property rights; to provide
for the establishment of a National Register of Traditional Knowledge; to provide for the
establishment of a National Council in respect of Traditional Knowledge; to provide for the
establishment of a national trust and trust fund in respect of Traditional Knowledge; and to
provide for the regulation of the applicability of the Bill to foreign countries; to provide for the

protection of performers and to provide for matters incidental thereto."486

Sikwane, an Intellectual Property lawyer at the law firm Edward Nathan Sonnenbergs suggests
that the main differences between the Government’s Act and the Wilmot Bill are that instead of
making amendments to various Intellectual Property Acts, the Wilmot Bill creates a new
property right called Traditional Knowledge, which itself consists of three different rights, namely

the traditional work, the traditional design and the traditional mark.#®” She adds that the Bill
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deals with what is likely to be the most common form of Traditional Knowledge — literary, artistic

and musical works — by establishing the traditional work.488

The Wilmot Bill defines traditional work as, “a literary, musical or artistic work which evolved in,
or originated from, a traditional community, and in respect of which no individual owner is
known.” In order to enjoy protection, the traditional work must be reduced to a material form
by or for the community, and it must be recognised as being derived from, and characteristic of,
that community by people outside that community.*®® The owner has the exclusive right to
perform the traditional work in public, and to broadcast, make adaptations and distribute copies
of it.*®" The right is only infringed if the person who commits the unauthorised act has

knowledge of the right, and the usual copyright exceptions, such as fair use apply.+92

The Bill also creates a right for traditional design, meaning an aesthetic design that is applied to
an article and which evolved in, or originated from, a traditional community.4%® In order to enjoy
protection, the design must be reduced to a material form by that community, and it must be
considered as being derived from or characteristic of that community by people outside it.#%
The owner has the exclusive right to make, use or dispose of an article embodying the

protected design, and there can be no infringement without knowledge of the right.4%>

The Bill creates the traditional mark. This is defined to include, “a trade mark, collective mark or
certification mark which evolved in, or originated from, a traditional community.”4% To be
protected, a traditional mark must be represented graphically by, or for, the community, and it
must be recognised as being derived from, or be a characteristic of, that community by people
outside of that community.*%” The owner has the exclusive right to register it, and the mark is
deemed to enjoy repute for the purposes of bringing a passing-off or unlawful competition

case.*®® A traditional mark can only be infringed by someone who knows of the right.4%°

488 |bid.

489 Section 1 of the Bill.

490 Section 2(a)-(c) of the Bill.

491 Section 3(1) of the Bill.

492 Section 3(2) of the Bill.

493 Section 8(a) — (c) of the Bill.
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The Bill also uses the concept of a traditional community, which is defined as, “a natural,
indigenous and homogeneous grouping of people that have a common language and customs
and is generally recognised as having a separate and individual character.”*® The Bill provides
that the Traditional Knowledge will belong to the traditional community in which it evolved and
originated.®®' The traditional community can designate a person who will own the right in a

representative capacity.5%?

The Bill also makes provision for the licensing of Traditional Knowledge.%%® It provides for
registration of Traditional Knowledge in a Register of Traditional Knowledge, and it creates a
National Council for Traditional Knowledge and a National Trust Fund for Traditional

Knowledge.®%* To this extent, it is in line with the Government’s Act.

Sikwane suggests that one major difference between the two pieces of legislation is that the
Wilmot Bill makes provision for the protection of foreign Traditional Knowledge on an ad hoc
basis by way of a special proclamation in the Government Gazette, but only in cases where that
foreign country gives reciprocal protection to South African Traditional Knowledge.®% She adds
that that the Wilmot Bill seeks to address the concerns that have arisen with the Government
Bill (now Act), without overlooking the main objective which is to protect Traditional

Knowledge.%%

This Bill will establish a system that is customised to benefit the South African population and
will adequately protect Traditional Knowledge. Further, it will ensure that the relevant indigenous
communities financially benefit from their Traditional Knowledge, and rightfully so.%°” However,
in such instances, it could be difficult for example, to attach financial considerations to traditional
myths, beliefs and superstition.5%® Furthermore, it is questionable as to how a community would
then benefit financially with a database for the recording of myths, traditional beliefs,

superstition, stories and customs.5%°

500 Section 1 of the Protection of the Bill.

501 Section 38(1) of the Bill.
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505 VVermeulen ‘Traditional Knowledge'.

506 |bid.

507 bid.

508 Janke ‘Case Studies’ 79; Masango ‘Indigenous Traditional Knowledge’ 78.
509 The Department of Trade & Industry ‘Policy Framework’ 8.
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The Wilmot Bill has been designed to achieve these goals, which the Government’s Act will not
be able to achieve®' As previously mentioned, the Government Bill previously found itself with
the serious objection where legal practitioners in South Africa felt that the Bill was entirely
impracticable, thus advising their clients to either ignore it or bypassing its application with the

law of contract.5!"

The Wilmot Bill proposes a sui generis approach to the protection of sui generis expressions.5'?
The World Intellectual Property Organization (WIPO) has actually been working on a Traditional
Knowledge model law for many years now and its expert opinion remains that Traditional
knowledge is best protected by sui generis legislation.®'® The organization is therefore in

support of the Wilmot Bill.

The LSSA submitted its comments on the Wilmot Bill. The Law Society commended and
advised that it strongly and fully supports the broad principle of the Bill, which is to provide sui
generis protection for Traditional Knowledge.>'* It confirmed that the Law Society has always
been opposed to the principle and provisions of the Government’s Bill which proposed to protect
Traditional Knowledge by including in, and amending, the present Intellectual Property Acts.>'®
It is of the view that Traditional Knowledge does not equate with conventional norms of
Intellectual Property requirements of the Intellectual Property Acts for granting protection to

Intellectual Property.5'6

The Law Society points out that this approach is in line with the sui generis approach adopted
by developing countries regarding the protection of Traditional Knowledge and Folklore
Expressions/ Traditional Cultural Expressions at WIPO.%'" It makes reference to the African
Regional Intellectual Property Organisation (ARIPO) which has been recently adopted by our
neighbouring countries as well as other African countries.®'® These members are: Botswana,
Gambia, Ghana, Kenya, Lesotho, Liberia, Malawi, Namibia, Rwanda, Sierre Leone, Somalia,

Sudan, Swaziland, Uganda, United Republic of Tanzania, Zambia and Zimbabwe.?'® The

510 |bid.

511 |bid.

512 Mugabe ‘Intellectual Property Protection’ 3.
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514 LSSA Comments: Draft Protection Of Traditional Knowledge Bill (2013) 1.
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517 World Intellectual Property Organisation www.wipo.org (Accessed 17 July 2013).
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Protocol has the full support of WIPO.52° The Law Society also mentions other countries in
Africa who have also adopted their own sui generis laws in order to protect Traditional
Knowledge, such as Tunis, Bangui, and the Agreement of OAPI (the regional Intellectual

Property system in Africa of French speaking countries).5?

The Law Society confirmed its support of the broad principle of the Wilmot Bill and submitted
that such customized sui generis legislation, with appropriate amendments, is warranted.5?? Its
comments based largely on the approach used in the Protocol.5?®> The Law Society suggests

that its comments should be regarded as a treaty or guide, as with the TRIPS Agreement.5

The Law Society suggests that the terminology used in South Africa for Traditional Knowledge
is correct.®?®> There has been a tendency to refer to all traditional artistic, musical and literally
matters as Traditional Knowledge.>?® However, internationally the term “Traditional Knowledge”
is used to refer to the technological traditional matters only.%?” On the other hand, the term
folklore or traditional cultural expressions is used internationally to refer to all other aspects
which we refer to as Traditional Knowledge in South Africa.®?® These include traditional

performance; ceremonies; music; dances; songs; poems; patterns; designs etc.%%°

7. THE PROTECTION OF TRADITIONAL KNOWLEDGE IN AUSTRALIA — A BRIEF LOOK
AT THE CURRENT SITUATION

The protection of indigenous folklore and knowledge has become a pressing issue in Australia
as well.?30 This is due to the development of a lucrative international trade in indigenous
heritage, which has seen most of the economic benéefits diverted to non-indigenous persons and

institutions. For example, during 2008 in Australia, the indigenous arts and crafts industry had a

520 |bid.

521 |bid.

522 |bid.

523 |bid; Swakopmund Protocol On The Protection Of Traditional Knowledge And Expressions Of Folklore, ARIPO
Swakopmund, Namibia 2010.
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turnover of almost 200 million United States dollars per annum, but the indigenous people only

received about 50 million of this return.531

Doubts have been cast in Australia about the inability of the current copyright regime to fully
accommodate and protect indigenous folklore. The deficiencies of Australian copyright law exist
in the requirements which pertain to ownership and authorship; material form; originality;

duration and rights in derivative works.%3?

Copyright is seen as a propriety interest that cannot be traded. 533 A copyright owner has the
general right to either not exploit his or her material (which is a right subject to statutory
exceptions), or to allow others to deal with it provided that the he receives compensation for his

investment of time, capital or talent.%34

However, there are shortfalls in the Intellectual Property system, for example, stories that are
orally transmitted are often not protected under copyright, at least not in common law
systems.53° Like in South Africa, works that are very old, where the original creator passed away
more than 50 years ago, are not protected.®® The limited duration of copyright offers
inadequate protection as it is said to conflict with the longevity of the indigenous folkloric
works.?3” The major concern for indigenous communities is that these works, which are
currently protected, could end up in the possession of non-indigenous people once the
copyright expires.>®® As a result, the rightful owners of the works under traditional customary law
would become “culturally dispossessed and impoverished”, relying on others to allow them

access to knowledge that was initially and rightfully belongs to them.53°

The requirement of originality cannot be satisfied because most folkloric works tend to be

inspired by pre-existing traditions as well as successive patterns of imitation over time.540

531 ATIS, National Aboriginal And Torres Strait Islander Cultural Industry Strategy, prepared by Focus with
assistance from Sharon Boil & Associates, February 1997, cited in T Janke, “Our Culture, Our Future: Proposals
For The Recognition And Protection Of Indigenous Cultural And Intellectual Property” 26.
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Another shortfall is the fact that procedures for designs and trademark registration often affect

indigenous people's access to the use of the Intellectual Property system.54!

Courts in Australia have acknowledged the failure of the copyright system to accommodate
indigenous people’s concept of ownership.5? In the case of Yumbulul v Reserve Bank of
Australia, French J observed that, Australia’s copyright law does not provide adequate
recognition of aboriginal community claims to regulate the reproduction and uses of works

which are essentially communal in origin.543

Terry Yumbulul was authorised by tribal elders to craft the Morning Star Pole and license its
display in selected museums.%** The Reserve Bank of Australia commissioned an agent to
obtain authorisation from Yumbulul for the use of the pole on a ten dollar banknote.%*® The
agent subsequently obtained an assignment of copyright from Yumbulul and then authorised

the Bank to print the pole on the bank note.%#6

The primary issue before the judge was whether there had been a valid assignment of
copyright.>*” The agent argued that even if there had been no lawful assignment, the
reproduction of the pole on a banknote was still valid due to sections 65 — 68 of the Copyright
Act of 1968.%8 These provisions allow the reproduction of a sculpture that is on a permanent
display without the permission of the copyright holder.5*° As the judge ruled that the assignment
of copyright had been valid, he did not have to decide on the correctness of the agent’s
defence. He, however, commented that if the agent was right, then it may be the case that
some aboriginal artists laboured under a serious misconception as to the effect of public display
upon their copyright in certain classes.%*° The court held that this question and that of statutory
communal interests in the reproduction of sacred objects were matters for considerations by law

reformers and legislators.%'
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Similarly, in the case of Milpurrurru v Indofurn Pty Ltd von Doussa J stated that, “the statutory
remedies do not recognise the infringement of ownership rights of the kind which reside under

aboriginal law.5%2

The factor of originality is particularly relevant to sacred ancestral designs, which have to be
replicated either exactly or to a high degree of accuracy.%%® WIPO has acknowledged that the
very nature of many folkloric works is that they are repetitive; they rely on tradition and the

scope for interpretation and individual expression is limited.5%

In Australia, some commentators are of the view that, given the low threshold that the courts
have generally set for the establishment of originality, it should not present a major obstacle in
the protection of indigenous folklore.5%® The Australian cases on indigenous Intellectual Property
rights to date have involved artists who are well known both within indigenous and non-
indigenous circles and therefore originality has been a non-issue.®*® However, in dealing with
less recognisable authors, a balance would need to be drawn between the “freedom of artistic
expression” as well as the “recognition of an exclusive legal right in aboriginal people to

significant and identifiable aboriginal designs.>%’

An important feature of copyright law is the idea/expression dichotomy where the expression of
ideas as opposed to ideas themselves, are protected.?®® This has serious implications for
indigenous people since most folkloric works tend to be orally and visually represented.®>® In
Australia, indigenous designs are regarded as ideas rather than expressions, indigenous people
are thus free to commercially exploit indigenous works with no regard to customary law.%° Even
where particular indigenous works are protected, non-indigenous people can still create their
own versions of indigenous art which in themselves are protectable as original works, thus

avoiding copyright infringement and at the same time violating indigenous customary law. %

Australia uses common law to protect Traditional Knowledge. Janke confirms that indigenous
Australians have explored and used Intellectual Property laws to protect their arts and cultural

582 Milpurrurru v Indofurn Pty Ltd 1994 30 IPR 209.
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expressions.%2 This has been done through acquiring, exercising enforcing as well as
managing Intellectual Property rights.563 The two main non-legislative proposals for protecting
indigenous Intellectual Property rights have been firstly, the introduction of a Mabo-style claim

and secondly, the use of breach of confidence action.%6*

In the case of Mabo, the High court held that where the relevant nexus to the land can be
established, native title still subsists, irrespective of any changes to indigenous laws and
customs over the years of Crown sovereignty.%% It has been suggested that such a reasoning
can be applied to indigenous sacred objects, ceremonies or customs even if they have no basis

in common law, provided that they are consistent with basic common law principles.%®

However, there are several problems which are present in this Mabo-style approach. Firstly,
most indigenous customary laws are orally passed on, and as such, there may be a lack of
evidence in proving the existence and continuance of particular rules regulating the production
and use of folklore.®%” Secondly, the Mabo case does not grant indigenous law much room
which it can operate within mainstream law.%% This would result in a “piecemeal” approach for
determining whether particular customary laws relating to folklore apply in a particular case, as
High Court decisions would need to be applied to each and every such customary law.%®
Thirdly, one would have to ascertain whether there has in fact been any legislative
extinguishment of customary law rights relating to the reproduction of folkloric works, which
presently is not the case.’’® Lastly, it seems unclear whether the courts would enforce
customary law if a case were brought on such a basis, even if indigenous peoples adhered to

such law and some non-indigenous people did so out of cultural sensitivity.>""

An action based on breach of confidence as an alternative framework for protecting indigenous
folklore has been proposed in Australia. The action has three main elements, namely, (1)
information of a confidential nature; (2) an obligation of confidence and (3) unauthorised use of

the information.72
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In regards to the first element, the mere ability of the public to inspect a confidential document
does not in itself suffice in the elimination of the quality of confidentiality.5”® Therefore it can be
argued that the publication or public scrutiny of aboriginal designs does not render the sacred
information embodied in the designs any less confidential.>’4 As such, the design retains its
quality of confidentiality as long as its secrets are known only to those authorised by aboriginal

law to know them.%7®

It is not necessary for the recipient of the information to know that the information is confidential
in order for the second element to be satisfied.5’® The test for obligation of confidence is an
objective one.’”” The question here is whether the information was communicated in
circumstances in which a reasonable person would know that the information is confidential.5”8
This would amount to unauthorised use and the type of detriment suffered will depend on

indigenous law, and not simply on what the individual artist purports.>®

The main advantage of a breach of confidence action is that the action possesses greater
scope than any other legal remedy for taking into account “aboriginal” in making the decision,
especially since it is not restricted by the notion that only an individual artist can satisfy its

requirements.5&0

Janke emphasises the importance of noting that Intellectual Property law is merely one avenue
that Indigenous Australians have explored regarding the protection of Traditional Knowledge.>®'
Other strategies have also been used. These include: (a) the use of contracts; (b) the
establishment of collective management systems; (c) the drafting of cultural protocols; (d) the
use of knowledge management systems and (e) the strengthening of indigenous customary

laws.582

Many have proposed that a basic framework for protecting indigenous folklore and knowledge,

which contemplates the enactment of sui generis legislation.®® Jane states that Indigenous
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Australians still continue to call for sui generis legislation for the protection of aboriginal and

Torres Strait Islander Traditional Knowledge as well as cultural expressions.584

"This means not only recognising the uniqueness of indigenous culture but also respecting it
and understanding that Indigenous Knowledge and Western Knowledge are two parallel
systems of innovation. Furthermore, it must be recognised that Indigenous customary laws and
the existing Australian legal system are two parallel systems of law, both which need to be

given proper weight and recognition."%85

Janke states that traditional custodians and artists consent to the reproduction of artistic works
of significance where such production is in a prestigious publication for the purposes of

educating members of the non-indigenous community about aboriginal culture.586

The Designs Office of Intellectual Property Australia administers the system of design
registration as well as registered designs.®®” When it comes to indigenous arts and culture,
there seems to be a disparity between the legal uses of the word "design".%®® Design protection
is limited to protection of the appearance of manufactured articles.%®® Copyright law also
recognises derivative works as original creations which can be protected.>®° Indigenous designs
have particular meanings in indigenous cultures.®®' As they are handed down through
generations, these designs relate people back to the ancestral beings, their journeys and events
as well as places associated with them.5°2 Caruana suggests that it is through the use of these
ancestrally inherited designs, that artists are able to assert their identity, rights and

responsibilities.53

The differences between designs which are protected under the Designs Act have resulted in
some confusion.’®® Complex designs such as the "rarrk" style of cross-hatching are not

protected by the Designs Act unless they are applied to an article or manufacture.%%

584 Supra (note 582 above).
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The Working Party on the Protection of Aboriginal Folklore, which was established in 1975,
inquired into the adequacy of existing copyright and designs laws as well as the "need and
nature of legislation required for adequate protection of Aboriginal artists in regard to Australian
and international copyright."®%® The Report of the Working Party on the Protection of Aboriginal
Folklore was released in 1981 and found that the Copyright Act did not adequately protect
aboriginal cultural as well as the artistic works.®®” The Act does protect an author's work,
however, this is an individualistic right which is likely to conflict with the traditional rights held by

communities under aboriginal customary law.5%8

The Australian Law Reform Commission Report No. 74 Designs (1995) noted the importance of
traditional indigenous designs to Australian design law.5%° The report regards these as special
issues that cannot be adequately addressed through general designs law and therefore should
not be considered in isolation from other issues arising out of aboriginal art, culture and

heritage."6%°

Submissions to the report specifically dealt with issues of indigenous designs.®%' A submission
from the Aboriginal Legal Services in Hobart to the Designs Review, for example, suggested
that any new design legislation must incorporate the recommendations contained in the Report
of the Working Party on the Protection of Aboriginal Folklore, in regards to the prohibition of
non-traditional uses of sacred-secret materials and to introduce a system of clearances for
perspective users of items of aboriginal folklore.®%2 The submission questions the effect of
registration of aboriginal designs by non-aboriginal persons, especially in instances where such
registration overrides possible common law rights of aboriginal communities to those designs,
which will be determined by the courts.®%® The Aboriginal Legal Services states that this is

exactly why statutory protection and enforcement of aboriginal designs is needed.6%

Indigenous performances and ceremonies are regarded as important expressions of indigenous

cultures.®% Indigenous people exhibit and publicly perform their work at festivals attended by

5% Report Of The Working Party On The Protection of Aboriginal Folklore, Australian Government Printing Service,
Canberra 1981 3.
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both non — indigenous and indigenous people.t% There is a deficiency in the current Australian
law of performer’s rights protection under the Copyright Act which extends to audio and audio
visual recordings and broadcasting.®®” There have been instances where indigenous people in
Australia have been photographed without their consent and the image commercially exploited

in an entirely different context.608

In Australia, rock art represents the origins of indigenous culture and belief systems.60°
Indigenous Australians have often complained about their rock art being photographed and
reproduced by graphic designers and artists who are not entitled t0.6'© They complain that such
images are exploited commercially without their permission or without any royalties being

returned to them.6"!
Rock art is perceived to be in the public domain under copyright laws because the author is

often unknown and the antiquity of the art is such that the period of protection, if applicable to

begin with, would have expired.%12

8. CONCLUSION

It is clear that Traditional Knowledge should be protected in order to allow indigenous people to
use and/or exploit their own knowledge. The protection of Traditional Knowledge will also

prevent unauthorised people from exploiting this knowledge.

A huge problem that currently exists is that many traditional holders are not aware of their
Intellectual Property rights. In this regard, Masango is of the correct opinion that there is a great
need for investigations as well as the education of communities about their Traditional
Knowledge as well as Intellectual Property rights. If these investigations and lectures take place,
then the indigenous communities will be able to obtain Intellectual Property rights over their

Traditional Knowledge. In this way, non-members of indigenous communities will not be able to
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acquire these rights over Traditional Knowledge originating from indigenous communities

(misappropriation of Traditional Knowledge of Traditional Knowledge holders).

The main issue, therefore, is how to protect such knowledge. Should the protection be provided

by redrafting the existing laws or by the introduction of specific legislation (sui generis)?

Government has suggested that the existing laws be amended, however, this appears to not be
appropriate or even workable. A far preferable solution therefore would be to introduce specific
legislation that focuses on Traditional Knowledge as a species of Intellectual Property, which is

deserving of its own protection.

It is submitted that the Government’s Act is unworkable, in its current state. The fundamental
reason for such a view is that the Act’'s attempt to incorporate the protection for Traditional
Knowledge into the existing legislation is not recommended. It has been argued that if such a
method is followed, then the Intellectual Property legislation will lose its principle philosophy and
purpose. The protection for Traditional Knowledge should not be forced into the current
Intellectual Property system. It makes more sense to merely accept the fact that Traditional
Knowledge is dissimilar from other Intellectual Property, and therefore requires a different and

more suitable method of protection.

A sui generis Bill has been drafted by Professor Dean. It is submitted that the Wilmot Bill serves
as an excellent alternative to the Government Act. The most important factor about this Bill is
that it not only recognises, but incorporates the sui generis approach towards the protection of
Traditional Knowledge. The Bill provides, “adequate; financially viable; and legally enforceable
protection for Traditional Knowledge that will provide sui generis (of its own kind) protection for

Traditional Knowledge™.8'3 It also complies with South Africa's international obligations."8'

As van der Merwe suggests, the final question is whether South Africa would be prepared to
disregard the Government’s Act if it proves unsuccessful in the future, and whether it will be

prepared, in principle, to follow a sui generis legal approach in the years to come.6'°
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