UNIVERSITY OF
KWAZULU-NATAL

INYUVES!
YAKWAZULU-NATAL

COLLEGE GF LAW AND MANAGEMENT STUDIES
School of Law
Unit of Maritime Law and Maritime Studies

LL.M in Maritime Law
SUBMISSION OF DISSERTATION

Name: Amy Paula Dedekind

Student Number: 207 511 786

Supervisor: Mr Vishal Surbun

Title of Dissertation: “A review of measures to combat illicit drug trafficking and

trade: A domestic maritime perspective”

Declaration: “I certify that the whole dissertation, unless specifically
indicated to the contrary in the text, is my own work. It is
submitted as the dissertation component in partial fulfilment of
the requirements for the degree of Masters of Law in the

Faculty of Law, University of KwaZulu-Natal,” 2012.



CONTENTS PAGE
ABSTRACT
DECLARATION
LIST OF CONVENTIONS, STATUTES AND CASES
LIST OF ABBREVIATIONS

I INTRODUCTION
1.1 Maritime Safety and Security
1.2 Drug Trafficking
[.2.1 International Conventions

1.2.2  Accession and Ratification

1.2.3  South Africa’s Domestic Legislation

1.3 Imports and Exports

1.4 The Prevalence of Illicit Drug Trafficking and Trade

1.5 The Aim of the Study
1.6 The Structure of the Study

IT DRUG TRAFFICKING

2.1 Overview of Drug Trafficking and Port Security

2.2 Containerisation
2.2.1 Non-intrusive Detection Methods
2.2.2 Physical/Manual Inspection

2.3 Drug Trafficking in the Fishing Industry
2.3.1 Background
2.3.2 Trends
2.3.3 Modus Operandi

2.3.4 Counter Measures

IIT LEGAL FRAMEWORK

3.1 International Conventions regarding Drug Traflicking generally
3.1.1 Single Convention on Narcotic Drugs, 1961

3.1.2  Convention on Psychotropic Substances, 1971

vi

vii

X

G0 ~3 1 N N L B P e e

O

12
13
16
18
I8
19
21
24

27
27
27
29



3.1.3  United Nations Convention against Illicit Traffic in
Narcotic Drugs and Psychotropic Substances, 1988 31
3.1.4  United Nations Convention on the Law of the Sea, 1982 37

3.2 General Application and Analysis of the 1961, 1971 and 1988
Conventions 37

3.3 Domestic Legislation relating to Drug Trafficking, International

Trade and Containerisation 41
3.3.1 Customs and Excise Act 91 of 1964 41
3.3.1.1 Application and Analysis of the Customs and
Excise Act 42
3.3.2 International Trade Administration Act 71 of 2002 43
3.3.2.1  Application and Analysis of the International Trade
Administration Act 45
3.3.3 Drugs and Drug Trafficking Act 140 of 1992 46
3.3.3.1  Application and Analysis of the Drugs and Drug
Trafficking Act 49
3.4 South African Development Community 51
3.5 National Drug Master Plan 52
3.6 International Convention relating to the Abalone Trade 53

3.6.1 United Nations Convention against Transnational
Organized Crime 53
3.6.1.1  Application and Analysis of the United Nations

Convention against Transnational Organized Crime 54

3.7 Domestic Legislation relating to the Abalone Trade 55
3.7.1 Prevention of Organised Crime Act 121 of 1998 55
3.7.1.1  Application and Analysis of the Prevention of Organised
Crime Act 56
3.7.2 Marine Living Resources Act 18 of 1998 56

il

3.7.2.1 Application and Analysis of the Marine Living Resources

Act 57
3.8 Conclusion 58



IV ADEQUACY OF THE LAW, IMPLEMENTATION AND
ENFORCEMENT
4.1 Adequacy of the Law
4.2 Implementation and Enforcement of the Law
4.2.1 Corruption
47272 Containers, Scanners and Officials in the Maritime
Industry
4.2.3 Investigations
4.2.4 Implementation and Enforcement of Laws relating to
Abalone

4.3 Conclusion

VvV CONCLUSION

BIBLIOGRAPHY

59
59
60
60

63
65

65
66

67

69



ABSTRACT

A review of measures to combat illicit drug trafficking and trade. a domestic

maritime perspective

From a survey of media reports and other documentary sources, illicit drug
trafficking and trade seems to be a prevalent problem in South Africa today. Drugs
are being shipped undetected in containers, which poses a significant threat to
maritime security. The drug trade is also having a negative impact upon one of South
Africa’s valuable resources, abalone. It appears that there is a substantial nexus
between the poaching of abalone and the illicit drug trade in South Africa. Abalone is
considered to be a delicacy in the East and research shows that a substantial amount

of drugs in South Africa has originated from the illicit trade of abalone.

This dissertation will examine illicit drug trafficking and trade with particular reference
to the maritime industry which facilitates this illicit trafficking and trade through
ineffective security measures governing containerisation; and also through the abalone
trade. A survey of media reports, articles, reviews, Institute for Security Studies papers,
books and the World Drug Report 2012 set the scene of illictt drug trafficking and trade

in South Africa as being prevalent and damaging to the country’s security measures.

A review of South Africa’s domestic legislation and the international conventions to
which it is party is necessary to determine whether the law governing illicit drug
trafficking and trade is adequate to address the issues highlighted above. The focus of
this dissertation will then shift to wards the issues surrounding implementation and

enforcement of these laws.

The enforcement and implementation of the law seems tainted by corruption, lack of
skills and morale and inexperience and therefore these issues need to be addressed in
order to fully combat illicit drug trafficking and trade in South Africa’s maritime

industry.
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INTRODUCTION

With civilisation’s need for wealth, power, prosperity and luxuries, a world with
effective and speedy transport is a necessity. Although there are many forms of
transport, the shipping industry seems to have one of the longest histories' and is an
effective way to transport large cargo from one country to another. With the growth of
international trade and the corresponding prevalence of international crime, it is each
country’s responsibility to enhance their state security to protect their society and state
structures. This places a spotlight on port security, especially with the rise in various
goods bemng shipped from one part of the world to another and the rate at which these
goods are shipped. Coastal states need to make sure that hazardous goods or materials
are not being brought into the country without their knowledge or shipped from the

country undetected. This brings maritime safety and security into question.

1.1 Maritime Safety and Security

For the purposes of this dissertation it is necessary to differentiate between maritime
safety and maritime security. According to the African Maritime Safety and Security
Agency (subsequently referred to as AMSSA), maritime safety promotes support
systems set up to deal with unintentional damage or cases of pollution in the sea or the
loss of life out at sea.” It also promotes the investigation of the above issues and the
observation of the movements of vessels and the information they transmit.* Search and

Rescue teams, emergency strategies and Refuge Ports are also dealt with in terms of

. 4
maritime safety.

Maritime security according to AMSSA deals with intentional damage including
“sabotage, subversion, or terrorism™.”’ This wide category extends to “transnational

organised crimes” including human and drug trafficking, piracy and armed robberies,

" In around 3,100 BC in Egypt sailboats were said to have been invented and used, and in around 2,700
BC, the Egyptians started to use wooden boats to trade on the seas: Tim Lambert ‘Timelines of Transport’
available at http.//www.localhistories. org/transporitime. html, accessed on 2 JTuly 2012.

? AMSSA ‘Risk Prevention and Maritime Security’ available at Atrp:/www.amssa.net/intelligence/risk-
prevention-and-maritime-security. aspx, accessed on 13 April 2012,

* Ibid.

* Ibid

S Ibid.



the security of resources and the environment, sovereignty and the maintenance of

“international peace and security”.’

Although many transnational organised crimes seem to be prevalent in the 21* Century,
this dissertation will focus on illicit drug trafficking and trade at sea and how South
African ports have developed their security measures to monitor and prevent the illegal
trafficking and trade of drugs, through containerisation on ships and illegal abalone

trade.
1.2 Drug Trafficking

Drug trafficking according to the United Nations Office on Drugs and Crime
(subsequently referred to as UNODC) is defined as “a global illicit trade involving the
cultivation, manufacture, distribution and sale of substances which are subject to drug
prohibition laws.”” This definition does not only involve the sale of drugs as the
umbrella concept ‘drug trafficking’ would suggest, but also involves the making,
distribution, growing and trade of illicit drugs. The distribution of illicit drugs is
facilitated through the use of containers in the maritime industry. Trade in this
dissertation will specifically address the illegal trading of abalone for drugs by criminal
syndicates. Abalone is a mollusc or sea snail® that lives on the seabed in a number of

coastal states.

Criminal syndicates in South Africa not only import drugs, but also export them and the
UNODC has noted a high presence of cannabis and cocaine being brought into and
exported out of South Africa.” This is evidenced by the fact that near the close of 2010,

seizures of about 2016 kilograms of cocaine took place at South African ports.”” To

® Ibid

TUNODC ‘Drug Trafficking’ available at hetp.//www.unode.org/unodc/en/drug-trafficking/index. html,
accessed on 2 August 2012,

S UNODC ‘Transnational Organized Crime in the Fishing Industry’ 2011 at 98, available at

hitp /hwww.unode. org/documents/human_trafficking/Issue Paper - TOC in_the Fishing Indusiry.pdf,
accessed on 14 August 2012,

¥ United States Department of State ‘South Africa 2012 OSAC Crime and Safety Report” available at
https.iiwww. osac.gov/pages/ContentReportDetails.aspx Pcid=12014, accessed on 3 September 2012.

Y Ibid,



avoid the detection by authorities, drugs are hidden in containers.'! Containerisation has
made the transportation of goods much simpler since more goods can be transported at
one time and packed neatly to ensure the maximum use of space. However, the laws
regarding the goods that can be transported in these containers need to be clear to ensure
that no illegal goods can enter or leave the country. Inspections of containers and other
security measures are provided for in International Conventions and in South Africa’s

domestic legislation.

Reports have shown that Chinese and Balkan drug syndicates have taken an interest in
importing drugs into South Africa.'® Chinese organised crime syndicates have taken a
special interest in South Africa because of its abalone resources. These Chinese
syndicates import drugs into South Africa in exchange for abalone which is considered
a delicacy by the Chinese."? The trade of abalone for drugs in South Africa increases the
amount of illicit drugs entering the country. The drug and abalone trade is regarded as a
transnational organised crime and is governed by South African legislation, namely the
Prevention of Organised Crime Act 121 of 1998 and also the United Nations
Convention against Transnational Organized Crime which South Africa ratified on 20
February 2004.™ This Convention came into force on 29 September 2003 and has 147
signatories and 173 parties.”” South Africa has made one reservation in relation to this
Convention in that it does not want to be made subject to the “compulsory jurisdiction

of the International Court of Justice”.!®

The drug and abalone trade will be addressed in more detail in Chapter two.

" Richard Norton-Taylor ‘Sea trafficking report reveal how ships move guns and drugs’ The Guardian 30
Janunary 2012, available at Attp:/www. guardian. co.uk/world/2G1 2/jan/30/sea-trafficking-repori-guns-
drugs, accessed 2 August 2012,

2 United States Department of State, op cif note 9.

" Brick et al ‘Abalone poaching, methamphetamine use, criminal activity in South Africa and the
associated implications for resource management’ available at

htip.//www. commerce. uct. ac.za/economics/seminars/2009/Brick%620et%620al%20{2009) pdf accessed on
4 September 2012,

" United Nations Treaty Collection, available at

hitp. treaties. un. org/Pages/ViewDetails.aspxPsre=TREATY&mitdsg_no=XVII-
[2&chapter=18&[ang=en, accessed on 16 April 2012. The provisions of this Convention are closely
related to the Prevention of Organised Crime Act 121 of 1998,

¥ Ibid.

¢ 1bid.



1.2. 1 International Conventions

The United Nations Conventions of which South Africa is a party to, relating to drug

trafficking are:

(a) The Single Convention on Narcotic Drugs, 1961,
(b) The Convention on Psychotropic Substances, 1971; and
(¢) The United Nations Convention against Illicit Traffic in Narcotic Drugs and

Psychotropic Substances, 1988."

The Single Convention on Narcotic Drugs, 1961 came into force on 13 December 1964
and has to date, 61 signatories and 153 parties.'® South Africa acceded to this
Convention on 16 November 1971 with a reservation: “Subject to a reservation in
respect of article 48 of the Convention, as provided for in article 50, paragraph 2.”"
Article 48 deals with the manner in which disputes between two State Parties should be

resolved.

The Convention on Psychotropic Substances, 1971 came into force on 16 August 1976
and has to date, 34 signatories and 183 parties®® South Africa acceded to this
Convention on 27 January 1972 and a reservation regarding this Convention was made:
“The Government of the Republic of South Africa deem it advisable to accede to the
Convention on Psychotropic Substances, subject to reservations in respect of Article 19
paragraphs 1 and 2, Article 27 and Article 31 as provided for in Article 32 paragraph 2

of the Convention.”

The United Nations Convention against lllicit Traffic in Narcotic Drugs and

Psychotropic Substances, 1988 came into force on 11 November 1990 and has to date,

"7 P Vrancken South Africa and the Law of the Seqa (2011) 150,

'® United Nations Treaty Collection, available at

hutp:treaties.un. org/Pages/ViewDetails. aspx?sre=TREATY&midsg_no=VI-15&chapter=6&iang=en,
accessed on 25 November 2012.

* Ibid

2 United Nations Treaty Collection, available at

htiptreaties. un.org/Pages/ViewDetails. aspx? sre=TREATY &midsg _no=VI-16&chapter=6&lang=en,
accessed on 25 November 2012.

* Ibid



87 signatories and 188 parties.”® South Africa acceded to this Convention on 14
December 1998 and made a declaration regarding this Convention: “In keeping with
paragraph 4 of Article 32, the Republic of South Africa does not consider itself bound

by the provisions of paragraphs 2 and 3 of Article 32 of the Convention.””

The United Nations Convention on the Law of the Sea, 1982 also plays a part in
preventing illicit drug trafficking in that it provides for inter-State co-operation and
assistance where it is believed illicit drug trafficking is taking place on the high seas.”
This Convention also provides for coastal States to exercise criminal jurisdiction over
foreign ships in that particular coastal State’s territorial waters where that foreign ship is
illicitly trafficking in drugs.” South Africa ratified this Convention on 23 December

1997.%
1.2.2 Accession and Ratification

Acceding to a Convention means that the State has accepted that Convention and that it
intends for the provisions of such Convention to become legally binding upon it.?’
Acceding to a Convention is the same as ratifying it in terms of having a “legal effect”

upon the State, yet no signature is required before accession.®

Ratification is an action by States who intend to be considered “legally bound” by a
particular Convention.”” The process of ratification starts off with the State signing the
particular Convention and thereafter adjusting or developing the domestic legislation to

bring it in line with the particular Convention.’® The State then decides to become a

* United Nations Treaty Collection, available at
hitp:/treaties.un.org/Pages/ViewDetails. aspx?sre=TREATY &mtdsg no=VI-19&chapter=6&lang=en,
accessed on 25 November 2012.

» Ibid

# Article 108.

% Article 27 paragraph 1(d).

¢ United Nations, available at

hittp:/www.un. org/Depts/los/convention_agreements/convention_declarations.htm, accessed on 30
November 2012,

T UNICEF’ Introduction to the Convention on the Rights of the Child: Definition of key terms’, available
at hrtp:fwww. unicef, org/crc/files/Definitions.pdf, accessed on 2 December 2012,

* Ibid.

¥ 1hid

* Ibid



party to the Convention and sends an “instrument of ratification” to the United

Nations.”!

1.2.3 South Africa’s Domestic Legislation

South Africa’s domestic legislation regarding illicit drug trafficking is provided in the
Drugs and Drug Trafficking Act 140 of 1992, which empowers officials to prevent the
use, manufacture and dealing in drugs and also allows officials to conduct inspections
for drugs and to seize drugs that have been trafficked and to seize the proceeds of drug
rafficking. The Drugs and Drug Trafficking Act works in conjunction with the
Medicines and Related Substances Act 101 of 1965 which regulates which medicinal

drugs can be brought into the country or exported from the country.
1.3 Imports and Exports

For the sake of clarity, an ‘import’ means “any goods or service brought into one
country from another country in a legitimate fashion, typically for use in trade.”™* An
‘export’ means “goods or services that domestic producers provide to foreign

consumers.”

South Africa’s import and export industry brings in billions of Rands in revenue each
month.* In July 2012 alone goods imported into South Africa were valued at R70.2
}3

billion and included mainly equipment, food, chemicals and petrol® and exports were

valued at R63.5 billion and included mainly gold, platinum, diamonds and coal.*®

Both importing and exporting to and from South Africa respectively is controlled by the
Department of Customs and Excise which places them in a very authoritative position
concerning what types of goods enter and leave South Africa. The Customs and Excise
Act 91 of 1964 and the International Trade Administration Act 71 of 2002 regulate the

laws and regulations regarding imports and exports in South Africa. The aim of the

T 1bid

32 <South Africa Imports’ available at Atip.//www.tradingeconomics. com/south-africa/imports, accessed
on 18 September 2012,

¥ <gouth Africa Exports’ available at htp://www.tradingeconomics, com/south-africa/exports, accessed
on 18 September 2012.

* ‘South Africa Imports’, op cit note 32.

¥ Ibid.

% «South Africa Exports’, op cit note 33.



Customs and Excise Act, as set out in the long title of the Act is to prevent and regulate
certain types of goods from being imported, exported, used or produced and any other
issues relating to these matters, The International Trade Administration Act 71 of 2002
plays a role in the determination of import-export procedures and the role of

investigating officers concerning the import and export of goods.
1.4 The Prevalence of lllicit Drug Trafficking and Trade

Scholarly articles and reports® suggest that illicit drug trafficking and trade is rife in
South Africa with the need for the State to urgently address these issues. Laws have
been put in place in South Africa,”® yet the problem is still occurring in the maritime
industry. This dissertation sets forth and provides a review of the applicable laws to
combat illicit drug trafficking and trade in relation to containerisation and the illegal

abalone trade.
1.5 The Aim of the Study

This study will seek to determine whether: (i) the law in South Africa is adequate to
address the problems identified with illicit drug trafficking through containerisation and

the abalone trade, and (i1) whether these laws are implemented and enforced effectively.

This analysis will be performed through the use of documentary sources including
media articles, reports, reviews, practice and policy guides and statistical data. From
these sources, a conclusion will be submitted that the legislation regulating the illicit
drug trafficking in South Africa and the international conventions that South Africa is a
party to seem generally adequate in that their provisions cover a wide spectrum of
container and vessel inspection measures for the purpose of detecting illicit drug
trafficking. The legislation and conventions also regulate the abalone trade in terms of
acquiring a fishing permit before any fishing can take place and provides for penalties to
be imposed on those who contravene the law. With the legislation and conventions
proving to cover a wide range of security measures in the maritime industry, it will be
submitted that the enforcement and implementation of these laws is deficient due to
corruption, inefficiency, lack of morale and inexperience of officials. It will also be

submitted that while the law may seem comprehensive, amendments could be made to

7 Media reports in Chapter two and scholarly articles in Chapter four.
* Discussed in more detail in Chapter three.



possibly assist with the shortfalls in the implementation and enforcement of the law. To
do this the law, for example, could provide for stricter liability amongst officials who

must strive to perform their duties with due and reasonable care.

1.6 The Structure of the Study

After setting the scene regarding illicit drug trafficking in general and in the maritime
industry specifically through containerisation and the abalone trade in Chapter two, this
dissertation will analyse and apply South Africa’s domestic laws and the International
Conventions that South Africa is a party to regarding illicit drug trafficking in Chapter
three. A determination will be made as to the adequacy of the law in combating illicit
drug trafficking and trade in the maritime industry and problematic areas will be
highlighted. A review of the implementation and enforcement of these laws will be
discussed in Chapter four and a conclusion will be derived in Chapter five from the

findings of the previous chapters.



I
DRUG TRAFFICKING

Containerisation and the abalone trade seem to facilitate illicit drug trafficking and trade
in the maritime industry. Due to South Africa’s geographical position on a busy sea
route, it has been described as “an ideal channel for drugs” and as a “conduit in the
transportation of ch'ugs”.39 Port security and import-export measures therefore need to
be in place to ensure that all transactions taking place at the ports and out at sea are
legal. This chapter will firstly describe the operation of and response to illicit drug
trafficking especially at ports and thereafter discuss how containerisation and the

abalone trade facilitate illicit drug trafficking and trade.

2.1 Overview of Drug Trafficking and Port Security

The UNODC has named South Africa as a “hub” for drug trafficking whilst the United
Kingdom has named South Africa as the country from which most of its cannabis was
smuggled from.* In 2002, The United Nations Office for Drug Control and Crime
Prevention teamed up with the South African Government, sending police officials,
border patrol officials and South African Revenue Services (subsequently referred to as
SARS) members on a course to suppress the illicit drug trafficking taking place in
airports and seaports.*! This course also involved the identification and “profiling” of

. 42
containers and vessels.

llicit drug trafficking continued to be a major problem, however. For example, in 2008,

newspaper reports labelled mandrax from China and cocaine from South America as the

% Dasen Thathiah and Bheki Mbanjwa “SA ports ideal for drug trade: Entire region a conduit for export’
Daily News 17 September 2009 at 3, available at futp://www.samedia novs. ac.za/cgi-
bin/geipdf?year=2009d&refiio=14355&topic=135, accessed on 7 September 2009,

0 «South Africa: UN study finds country is regional drug trafficking hub’ Health Systems Trust 13
November 2002, available at http:/www. hst. org. za/print/news/south-afFica-un-study-finds-country-
regional-drug-trafficking-hub, accessed 16 April 2012,

! Zain Cook ‘Group to fight drug trafficking’ Pretoria News 5 February 2002 at 5, available at
htip:/ww, samedia. uovs. ac.za/cgi-bin/gelpdf?year=2002 & refno=676& fopic=11, accessed on 7
September 2012.

42 zain Cook ‘Cops have new weapon in drugs war’ Cape Argus 4 February 2002 at 4, available at
htip:fwww. samedia. uovs. ac.za/cgi-bin/getpdf?year=2002&refho=1318&topic=15, accessed on 7
September 2009.
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most ‘popular’ drugs entering South Africa.® Ten kilograms of cocaine was found on a
Russian ship in Table Bay harbour and seized by police in Cape Town, the value of
such cocaine was estimated to be R5 million.* In another drug bust incident, a ship
registered in Liberia was found to have two hundred kilograms of cocaine on board in
one crew member’s room.” The ship was arrested and held in Durban Harbour pending

investigations against the ship owners.*®

Dagga, heroin and cocaine became more popular in 2009 as suggested by newspaper
reports.”” This prompted Superintendent Devon Naicker, head of the Narcotics division
of the Organised Crime Unit, to take drastic steps to curb illicit drug trafficking at a

1% At a local level, ‘drug pushers’ and the persons

local and international leve
organising the entry of drug consignments info the country were sought out.” The next
targets were drug syndicates operating internationally and a successful drug bust took
place with the seizure of a shipment of drugs on its way to the United Kingdom.50 The
drug syndicate conducting its ‘business’ in Durban and the United Kingdom was
arrested.”’ Thus the aim no longer seems to focus just on seizing the drugs to protect
society, the aim has grown to infiltrating and amresting the “hierarchy of the

syndicate” >

When Servamus, a community-based Safety and Security Magazine, visited the Fast
London Port of Entry in 2009, the main function of the Water Wing / Border Police

Unit in the Port of Entry was found to be the prevention of goods and persons moving

* Melanie Peters ‘Wave of drug smuggling has become a tsanami’ Saturday Star 11 October 2008 at §,
avatlable at Atip-//www. samedia. uovs. ac.za/cgi-bin/getpdf? vear=2008 &refno=15718&topic=15,
accessed on 7 September 2012,

" Ibid,

“ Bronwyn Gerretsen ‘Drug ship remains in port, for now’ Independent on Saturday 31 January 2009 at
2, available at hnip:/www. samedia. uovs.ac.za/cgi-bin/getpdf?vear=2009&refno=1296&topic=15,
accessed on 7 September 2012,

% Ibid,

7 “police say drug imports through Durban’s harbour are rife, but narcotics teams are having success
against big syndicates” Wirness 10 October 2009 at 7, available at hup.//www.samedia.uovs. ac.za/cgi-
bin/getpdf?year=2009&refho=642 1 &topic=10, accessed on 7 September 2012.

* Ibid

* Ibid

* Ibid,

* 1bid

52 Ibid,
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illegally into and out of the country.> This is carried out by searching vessels coming in
from the high seas; and also through Customs and Immigration which surveys and
searches containers.>® The East London Dog Unit is also called out to inspect vessels for
drugs and eprosives.55 Other important functions of the Water Wing / Border Patrol
Unit are to research information about and take action against incidents relating to

abalone, narcotics and containers.”®

In 2011, drug traffickers seemed focused on trading drugs for cars between South Africa
and the United Kingdom.”” These cars were stolen in the United Kingdom and shipped
to South Africa where they were exchanged for drugs.”® Stolen cars have been found in
containers surrounded by tyres” in a possible attempt to evade the officials who may

check the containers.

The most prevalent drugs in South Africa from 2010 that were used amongst the
population from the ages of 15 to 64 seem to be (1) amphetamines, which more than one
percent of this population uses; (ii) cannabis, where the user percentage is between 4.01
- 6.00; (iii) cocaine, which is used by between 0.51 — 1.00 percentage of the population;
(iv) opiates (includes heroin and opium), where the user percentage is between 0.31 —
0.50; (v) opioids (includes heroin, opiates and opium), where the user percentage is
between 0.31 — 0.50 and; (vi) ecstasy, where the user percentage is between 0.31 —
0.50.% From this it is clear that South Africans are one of the highest drug users and
measures need to be put in place to stop drugs from entering and leaving the country.

According to a media report, the UNODC has been named South Africa as third in the

3 Kotie Geldenhuys ‘Policing SA’s only river port” Servamus 1 July 2009 at 34, available at
http:/www. samedia.uovs, ac.za/cgi-bin/getpdf?year=2009&refno=1391  &topic=15, accessed on 7
September 2012.

* Ibid.

* Ibid.

* 1bid.

57 Gareth Wilson ‘Drug kings score from porous ports’ The Times 10 August 2011 at 5, available at
hup/fwww, samedia, uovs. ac.za/cgi-bin/getpdf?year=201 1 &refno=8623&topic=13, accessed on 7
September 2012,

* Ibid,

* 1bid,

% UNODC “Prevalence Maps’ available at

http./www. unodc.org/unodc/secured/wdr/WDRI2 /Prevalence maps.pdf, accessed on 2 October 2012,
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world for cannabis seizures.®! This is supported in a paper particularly focusing on

o )
cannabis in Africa.
2.2 Containerisation

In the beginning of 2012 the Stockholm International Peace Research Institute
conducted a study on cargo containers and the cargo carried therein and concluded that
whilst containers are necessary and have made the transportation of goods in the
shipping industry much easier, they also facilitate in the trafficking of arms and drugs at
sea due to their nature.%® Drugs are hidden in amongst lawful cargo in containers that are
sealed and carried by foreign-ship owners pursuing their usual business who are
sometimes unaware of the illegal goods they are carrying.®® The ships on which these
drugs are placed are also chosen specifically for their “circuitous routes” so that there is
litile possibility of goods being traced.” This could be because where a vessel is
destined to travel to various places in a round trip, the drugs could have been placed on
board at any given port where the vessel may have stopped and therefore it would
become difficult to determine at which point the drugs were placed on board. Only a
small portion of containers are inspected at ports and this allows traftickers easy access
to traffic their illegal goods without being detected.®® At Durban Harbour alone the
estimated percentage of containers that are inspected is less than 1 percent whilst in
November 2007, it was found that only ten percent of drugs coming into the country had

been found and seized leaving the other ninety percent to enter unnoticed.?”’

81 Staff Reporter ‘Drug trafficking rife in SA — UN report” Cape Argus 4 January 2012 at 5, available at
http:/www. samedia. uovs. ac. za/cgi-bin/getpdf?vear=2012&refno=192&topic=135, accessed on 7
September 2012,

2 UNODC “Cannabis in Africa: An Overview’ November 2007, available at

http. /Awww. unode. org/documents/data-and-analysis/Can_Afr EN 09 11 (7 pdf. accessed on 12
December 2012.

% Richard Norton-Taylor ‘Sea trafficking report reveal how ships move guns and drugs’ The Guardian 30
Jaruary 2012, available at futp.//www. guardian. co.uk/world/201 2/jan/30/sea-trafficking-report-guns-
drugs, accessed on 2 August 2012,

5 Ibid.

** Ibid.

5 Ibid.

7 Clayton Barnes ‘Drugs pour into South Aftica via open ports’ Saturday Weekend Argus 19 Aprit 2008,
available at hrtp.//www.samedia. uovs. ac.za/cgi-bin/getpdf?vear=2008 &refno=06790&topic=135, accessed
ot 7 September 2012,
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One reason for this lack of maritime security is that containers, whilst the most effective
way to transport goods in bulk by sea, are not easily checked. They come in different
structures® and carry a large quantity of goods. However they seem to remain the most

effective way to transport goods in bulk by sea.
2.2.1 Non-intrusive Detection Methods

An x-ray scanner was installed in 1998 in the port of Durban and in three years alone
(as reported in 2001) the scanner stopped R100 million worth of stolen, fake and illegal
goods from being imported and exported.”® It is submitted that whilst the scanner
performed well during the time it was first introduced, a possible reason for 90 percent
of drugs entering unnoticed could be that the criminal syndicates know after years of
experience how to manipulate the port security measures.”’ The scanner’s operators are
the police and Customs and Excise officials”’ which could be manipulated by these
criminal syndicates to perform actions contrary to their official duties. This will be
addressed in more detail in Chapter four. The scanner manager of the National Ports
Authority at the time had stated that workers using the scanners did not need extensive
training but needed to be able to identify any suspicious images appearing from scanned
containers, for example mandrax tablets hidden in amongst a consignment of teddy

bears.””

Trading partners have had an influence on how security is managed in South Africa.
After 11 September 2001, when the World Trade Centre in the United States (US) was
attacked by terrorists, the need to fight terrorism in all forms became more urgent.”

Customs in the US thereafter put in place a ‘Container Security Initiative’ (subsequently

% Mediterranean Shipping Company S.A available at hup://www.mscgva.ch/cont_specs_agencies. html,
accessed on 4 September 2012,

“ Nicola Jenvey ‘Durban Port’s X-ray scanner zaps smuggling’ Business Day 24 October 2001 at 15,
available at htip./www.samedia uovs. ac.zalcgi-bin/getpdf?vear=2001&refno=14144&topic=8, accessed
on 7 September 2012,

™ This can be deduced from the interaction between corrupt officials and criminals offering bribes to
these officials. This will be addressed in finther detail in Chapter four.

" Jani Meyer ‘Drug dealers avoid strict Durban port’ Sazurday Star 26 October 2002 at 9, available at
http: fwww. samedia uovs. ac.za/cgi-bin/getpdf?year=2002&refno=14125&topic=135, accessed on 7
September 2012.

7 Ibid.

” SARS ‘Container and Cargo Scanning Initiative’ available at

hitp:/fwww.sars. gov.za/home. asp?pid=3637, accessed on 3 September 2012,
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referred to as CSI) to ensure that cargo leaving and entering the US was secure.”® In
2003, the South African Revenue Service introduced the ‘Container and Cargo Scanner
Initiative’ (subsequently referred to as CCSI) to modify and update South Africa’s
customs clearance processes and was also necessary because South Africa and the

United States trade extensively with each other. The CCST aims to:

implement the use of non-intrusive inspection technology to support customs
enforcement at the borderline. This may come in many forms, like large scale cargo
scanners; handheld trace detectors; radiation portals monitors; contraband detector

busters.”

Durban port was the first port where CSI was incorporated, as every month an estimated
3500 containers are transported by sea to the United States from Durban.’® A United
States CSI team is stationed in Durban where they evaluate whether there is a risk in
sending certain containers to America and whether those containers should be inspected
before they are loaded onto the vessel heading for America.”” This team is primarily on
the lookout for radioactive substances which is likely to be linked with terrorist activity
and a process of detection using a “hand-held radiation detector” is used after which the

container is tagged and sealed.”

The positive side in the use of such non-intrusive measures has been described as aiding
in the deterrence and detection of illegal conduct in maritime transportation; the
scanning of goods upon entry and again upon exit will aid in the detection of any
criminal activity; and the scanning of containers will be able to source goods that were
hidden therein.” The introduction of scanning devices was to aid in anti-smuggling
campaigns and to detect illegal goods and goods that were not declared.®® Cargoes are to
be declared before they enter or leave the ports of South Africa in order for customs,

operating in terms of the Customs and Excise Act 91 of 1964, to “ensure integrity of

™ Ibid,

" Ibid.

® SARS ‘Container Security Initiative’ available at http:/www.sars.gov.za/home. asp?pid=3638, accessed
on 4 September 2012.

" Ibid.

7 Ibid.

" SARS ‘Container and Cargo Scanning Initiative’, op cit note 73.

* Ibid
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trade, to achieve operational efficiency and effective utilization of scanning

equipment.”®!

The recognition and promotion of non-intrusive scanning methods provides for a more
efficient and less costly exercise of checking goods as less unpacking of the entire cargo
would aid in effective time management and reduction in costs and delays.*” Durban has
been named the port with the most activity in Africa and therefore it is no surprise that
its container terminal has been named the most effective port in terms of its
equipment.®® In 2001, an average of three thousand containers moved through the Port
of Durban per day®* and more recent statistics show that about sixty percent of the total
containers passing through South Africa pass through the port of Durban.®® In 2009,
reports showed that about two million containers pass through the Port of Durban
yearly®® which works out to be an estimated five thousand four hundred and seventy-

nine containers per day which is an evident rise from the figures stated in 2001,

Due to the fact that Durban port experiences this high volume of container movements
and the import-export of goods, it is necessary for port security measures to be in place.
The South African Police Service helps with the inspection of goods to ensure all goods
entering and exiting the country are legal and the South African Revenue Service aids in
the import and export of goods in order to find revenue in terms of duty fees.*’ The
Department of Customs and Excise must ensure all documentation is in order before it

signs goods off to be shipped or offloaded.®® Documentation may include a description

¥ Thid.

¥ Ibid.

%5 Transnet ‘ Transnet port terminals’ available at

hitp/www. transnet. co.za/Divisions/PortTerminals. aspx, accessed on 3 September 2012,

% Jenvey, op cit note 69.

% KwaZulu-Natal Business ‘KwaZulu-Natal is in the unique position of having two of the largest and
busiest harbours in Africa’ available at Attp./Avww. bwazulunaralbusiness. co.za/special-
Jeatures/241302. htm, accessed on 27 November 2012,

* Thathiah and Mbanjwa, op cit note 39 at 3.

¥ A Minaar Policing the Ports Reducing lllicit Trafficking in South Africa (2003) 74, available at
hitp:/rwww. issafiica org/uploads/Mono84.pdf, accessed on 4 October 2012,

* Ibid.
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of the items to be shipped or offloaded, for example whether the goods may have certain

restrictions placed upon them.*
2.2.2 Physical/Manual Inspection

Even though South Africa experiences a large number of container shipments, only
about 100-120 containers can be inspected per day’ and therefore a selective process
determines which containers should be inspected due to the possibility that they fall
under a class that could contain possible threats.®’ Containers therefore need to be
checked to ensure no dangerous or illegal goods are present inside.” This is done
through various ways, Firstly, a container can be completely unpacked which is a long
process involving a lot of manpower with possible complications for example, where
goods are required to be refrigerated temporarily whilst the container is emptied.” This
process is the best way of checking all goods in containers but would be too time
consuming for it to be done to more containers other than just a suspicious few.*
Secondly, once the container has been emptied a thorough inspection of the goods can
be performed.”® Thirdly, a container can be scanned using an x-ray machine. This works
best with goods that are wrapped up, as to unwrap them would cause them not to fit
properly back into the container.”® If a suspicious object is detected during the scan, that
container may be opened for an inspection to be performe':l.97 Fourthly, a container can
be checked through what is termed a ‘tailboard’ inspection which is where only the first
few rows of goods in the containers are checked by officials.”® In 2003, about three
percent of all goods were actually “physically inspected” after a ‘tailboard’ inspection

was performed.”

¥ <South Africa — Customs Clearance Documents’, available at htip://www.excess-
baggage.com/documentation/export_docs/customs/SACustomsForms.pdf, accessed on 12 December
2012,

* This is because of limited manpower, minimal scanners and high costs due to delay.
I Minaar, op cit note 87 at 75.

= Ibid.

® Ibid,

" Ibid

* Ibid.

" Ihid

7 Ibid at 76.

* Ibid

* Ibid,
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However in 2004, the x-ray scanner was broken for a period of three months allowing
some two hundred and seventy thousand containers to pass through the Durban port

9 1t is

without being scanned leaving officials to perform only random manual checks.
plausible that many drugs could have easily been moved into South Africa undetected in
these circumstances. This kind of dangerous situation allows criminal syndicates
transporting these drugs to thrive and take advantage of port security. It is problematic
that, although all media reports acknowledge that Durban is the busiest port in South
Africa, only one scanner was installed to reduce the risk of illicit drug trafficking. With
x-ray scanners costing around R43 million each’®, only one has been installed in the

port of Durban for now due to the costs involved.

A useful case study, which highlights the shortcomings of the process occurred in 2006.
The SARS customs officials received a tip-off about a container that would enter
Durban Harbour carrying R146 million worth of Mandrax tablets.'® This container was
transported from the harbour to a warehouse in Johannesburg where the drug bust was

' Whilst media reports praise these officials for their efforts in prohibiting these

made.
drugs from being sold to society in general, what is evident about this event is that the
officials could only execute the drug bust once they had received a tip-off. Without the
tip-off it is unlikely that these officials would have known anything about this
substantial amount of R146 million worth of mandrax tablets hidden in the container.
The fact that this entered the port with the true contents undetected raises serious
concerns. It may be argued that the bust only took place in Johannesburg because key
role players that may have been linked to the drugs could be arrested there, but
guestions could be raised as to what provisions were in place if the truck carrying this

container had been intercepted and the drugs offloaded somewhere before it reached

Johannesburg.

% Brett Horner ‘Harbour’s scanner faulty’ Sunday Times 21 November 2004 at 2, available at
http./fwww.samediawovs. ac.za/cgi-bin/getpdf? vear=2004&refno=5223&topic=42, accessed on 7
September 2012.

%! Staff Reporter ‘R43m scanner unveiled at Durban’s harbour’ Mail & Guardian 1 April 2008, available
at hitp://mg. co.za/article/2008-04-01-r43m-scanner-unveiled-at-durbans-harbour, accessed on 12
December 2012.

192 « Another drug bust’ Star 12 May 2006 at 14, available at Atp:/www. samedia vovs. ac.za/cgi-
bin‘getpdf?year=2006&refno=6304&topic=135, accessed on 7 September 2012,

"B thid
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2.3 Drug Trafficking in the Fishing Industry
2.3.1 Background

It is evident that drug trafficking has a huge impact and consequence on world trade and
world health but it also has a significant impact on environmental resources as it has
been linked to the depleting numbers of abalone which essentially shows that
transnational organised crime is present in the fishing industry.'® The target of such
criminal activity is specifically the Haliotis midae, an abalone species commonly known
as perlemoen, which is highly valuable.'® Abalone is particularly popular in Asia where

it is considered to be an “aphrodisiac”.'%

On 1 February 2008, South Africa prohibited the fishing of wild abalone due to it
becoming the focus of criminal syndicates from Asia and South Africa and its trade for
drugs.'”” This crime of abalone poaching is termed a ‘marine living resource crime’ and
has been defined in a UNODC study on transnational organised crime in the fishing
industry as: “criminal conduct that may cause harm to the marine living environment;
typically offences committed on the basis of contraventions of marine living resource
management and conservation regulavtions.”w8 The trade of abalone for drugs also falls
under the category of “illicit trafficking in natural resources {natural resource crimes),
whereby natural resources are harvested, transported, trafficked or traded in
contravention of environmental protection laws or nature conservation or management

. 109
regulations.”

The Minister of the Department of Environmental Affairs and Tourism remarked that:

Y UNODC “Transnational Organized Crime in the Fishing Industry’ 2011 at 3, available at
http:/fwww. unodc.org/documentsthuman_trafficking/lssue_Paper_- TOC in_the Fishing Industry.pdf,
accessed on 14 August 2012,

1 Jonny Steinberg ‘The illicit abalone trade in South Africa’ 2005 at 1, available at

http. /fwww. iss. co.za/pubs/papers/103/105. pdf, accessed on 1 October 2012,

1% UNODC ‘Transnational Organized Crime in the Fishing Industry’ op cif note 104 at 87.

7 Brick et al ‘Abalone poaching, methamphetamine use, criminal activity in South Africa and the
associated implications for resource management’ 2009 at 1, available at

http:/fwww. commerce.uct. ac. za‘economics/seminars/ 2009/Brick2520et220al%20¢2009). pdf, accessed on
4 September 2012,

% NODC *Transnational Organized Crime in the Fishing Industry’ op eit note 104 at 3.

"9 Ibid a1 96.
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Commercial harvesting of wild abalone can no longer be justified because the stock has
declined to such an extent that the resource is threatened with commercial extinction, ..
Studies [have] shown that unless decisive and immediate action is taken, the resource
will collapse completely with little prospect of recovery. For the past few years the
recommendations from our Department’s managers and researchers have been that the

fishery is in crisis and that closure could not be avoided.™’

From this, it is clear how serious the consequences of the abalone trade are and how
vital it is that solutions are found in order to prevent the complete extinction of these sea
molluscs which may result in a major environmental imbalance. Yet despite the
significance of this issue, the prohibition of fishing for wild abalone in South Africa was
lifted in 2010.""" It has been argued that this ban was lifted due to the governmental
department governing this area failing to properly regulate Conventions on International

Trade in Endangered Species of Wild Fauna and Flora (CITES) permits.''
2.3.2 Trends

Steinberg commented that four factors that contributed to the expedient growth rate of
abalone trade in the 1990°s: firstly due to the fact that the Rand in South Africa was on a
steady decline in value against the US dollar, secondly Chinese criminal syndicates
were already present in South Africa and various routes for abalone trade were therefore
already cemented, thirdly the lack of border control security and measures in South
Africa facilitated the trade in abalone and lastly, as South Africa was moving toward a
democracy, a sense of ‘socio-political’ awareness was developed especially within the
fishers from the coloured race.''> This shows that there were many contributory factors

to the rise in abalone poaching and trade but these factors portray a government whose

10 g Raemaekers ‘Review of the causes of the rise of the illegal South African abalone fishery and
consequent closure of the rights-based fishery’ (2011) 54 Ocean and Coastal Management 433, 436
available at htip.Awww. eew.org za/publications/peer-reviewed-
publications/Review%200/%620the%20canses 2001262 0the 26 20rise%6200f%620the %62 0illegal% 2 0abalone
%Zifishery pdf, accessed on 4 September 2012,

" Muchapondwa et al. ‘Abalone Conservation in the Presence of Drug Use and Corruption in South
Africa’, available at

http.irwww, webmeets. comifiles/papers/EAERE/201 1781 7/Abalone%620conservatione20in% 205 0outh%20
Africa pdf, accessed on 14 August 2012,

12 Suzaan Jansen Linkage mapping in Haliotis midae using gene-linked markers (published Masters of
Science thesis, University of Stellenbosch, 2011) 3, available at Atp.//scholar. sun. ac.za, accessed on 12
December 2012,

"3 Steinberg, op cit note 105 at 2.
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shortcomings above facilitated the depletion of abalone rather than curbing the trade
itself. It is submitted that the increase in the rate of abalone poaching and trade possibly

increased the amount of drugs being trafficked into South Africa,

114
abalone

The end of apartheid has also had an impact in the rise of drug trafficking,
poaching and trading due to the fact that South African borders became more accessible
for international trade.'” In 1995, divers were paid $50 per kilogram of abalone when
sold on the illegal market, whilst commercial divers were only being paid about $35 per
kilogram in 1996.'*® When these prices are considered in conjunction with the value of
the Rand against the US dollar as pointed out by Steinberg above, the business of
abalone poaching and trade seems very profitable.'"” This raises a conflict between
materiality and morals. Questions could be raised as to the obligation to catch abalone

legitimately when poachers could do so illegitimately at a higher incentive,

notwithstanding being aware of the risk of being caught for illegally harvesting abalone.

Through the opening of South Africa’s borders for international trade, abalone is being
transported mainly over borders on land or by aeropiane,”s however in some
circumstances it is transported through the ports.'"” Statistical evidence gathered in
Hong Kong between 2002 and 2003 suggests that “200,000 kg of frozen, shucked
perlemoen and over 100,000kg of dried perlemoen™ was smuggled from South Africa

126

into neighbouring countries and from there it was exported to Hong Kong.”™ Angus

MacKenzie, a chief oceanographic technician, was interviewed by Steinberg in 20035 12l
and he stated that dried abalone is “one-tenth of its original size”.'"*> This smaller size
makes it easier to transport and does not necessarily affect the quality of the abalone in
the sense that it can be “rehydrated”.'® The drying of the abalone is a very sensible and

essential task on the part of the smugglers as it becomes harder to detect dried abalone

"M UNODC “World Drug Report 20127 at 93, available at htp:/www. unodc. org/documents/data-and-
analysiss' WDR2012/WDR_2012 web_small pdf, accessed on 1 October 2012.
"5 Raemaekers, op cif note 110 at 438,

" Ibid

7 Steinberg, op cit note 105 at 2.

"* Ibid at 4.

" Jbid

% Ibid

2 Ibid at 13.

" Ibid at 4.

 Ibid at S.
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when compared to fresh or frozen abalone which still has a very distinct odour thus
giving away what the true contents of a consignment is.'** Officials who are untrained
in the appearance of dried abalone also fail to detect it even when looking at it as they

123 Abalone can be stored and preserved for long periods of

mistake it for other goods.
time.'?® There are two ways to dry abalone for transportation: the first way is to use the
sun as a drying tool which is a popular method in China but the disadvantage to
smugglers is that the process can be as long as two months; the second way is to douse
the abalone with a chemical which preserves it and then be left in a room with a

temperature of 38°C in order for it to dry over three weeks.'?’

Cook and Gordon, as cited in a study by the UNODC, state that between 2004 and 2007
the sale of illegally caught abalone had moved from eight hundred and fifty metric
tonnes to two thousand metric tonnes.'*® The sale of abalone per kilogram is $143 and
the poacher takes $36 of this amount.'*® The market for this meat is not large however,
the abalone is shipped to Asia where its meat is considered a delicacy.'™® With the rise
in cost of drugs to keep up with the rise of the economy, more money is needed by users
to maintain their drug habit and this ultimately causes a rise in the numbers of abalone

B and sold in exchange for drugs. Between the year 2000 and

illegally being caught
2007, amounts varying between two thousand one hundred and four thousand and sixty
tonnes of abalone were imported into Asia each year. The illegal portion of these

amounts adds up to $70 million per year.'*

2.3.3 Modus Operandi

The procedure is as follows: Asian organised crime syndicates hire local South African
criminal groups, who in turn hire fishers to poach the abalone in South Africa.'* These

fishers are often easily manipulated into illegal activity considering that overfishing has

% Ibid.

*® Ibid.

" 1bid

27 Ibid.

2 UNODC “Transnational Organized Crime in the Fishing Industry’, op cit note 104 at 99.
* Ibid at 87.

B0 Ihid.

B! Brick et al, op cirnote 107 at 11,

2 Raemaekers, op cit note 110 at 439

" UNODC ‘Transnational Organized Crime in the Fishing Industry’, op cif note 104 at 87.
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caused a depletion in many catchable and profitable fish.”** These fishers are taken to
specific areas where they dive down into the ocean and use various tools to pry the
abalone from the seabed.'*® They are then placed in nets which are only identifiable by
the vessels collecting them at night.]3 % The abalone is then given to local organised

137y who then pass it on to the transnational

crime syndicates (also called the middlemen
organised crime syndicates.”*® In exchange the local organised crime syndicate acquites
drugs from the Asian transnational organised crime syndicate,”® namely,
methamphetamine, cocaine and heroin.'*” The fishers on board the vessel aiding in the
drug traflficking mimic a scene of lawful fishing as they exhibit skills of experienced
fishers and know how to navigate through the ocean with ease.”! The middlemen trade
the abalone to gain finance from the buyers, to have access to drugs for their own

purposes and also to sell the drugs to others,'*

It seems that the Asian transnational organised crime syndicates are the ‘masterminds’
behind the trade of abalone for drugs but these groups can only be accessed through
other local crime syndicates, therefore local officials seem to hold the fishers
themselves responsible for their actions and cannot link them with the transnational
criminal group.'® This is a serious problem as the main culprits behind the depleting
resources and illegal drug trade remain relatively free and untouchable. Whilst capturing
the fishers does bring a small sense of justice in terms of the interruption of a major

operation, the ultimate objective should be to bring the real “masterminds™ to justice.

It has been suggested by the UNODC that fishing vessels themselves may aid in illicit
drug trafficking and even that larger fishing vessels have drug laboratories on board that
manufacture these drugs and disperse quantities to be sold on smaller vessels that

proceed to various areas to sell or barter the drugs.'** Fishing vessels seem to be the

134 g
"2 Ibid at 100.

1 Ibid,

7 Brick et al, op cit note 107 at 6.

% UNODC *Transnational Organized Crime in the Fishing Industry’, op cit note 104 at 100.
B9 Ibid.

0 Ibid at 87,

" Ibid at 93.

2 Brick et al, op cit note 107 at 7.

¥ UNODC ‘Transnational Organized Crime in the Fishing Industry’, op cif note 104 at 129,
" Ibid at 87,
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most effective vessels to carry out this role as they act as ‘mother ships’ which smaller
and faster vessels use as a base to receive and deliver drug stocks.'* These ‘mother
ships’ supply fuel and other necessaries to the smaller vessels in order for them to
perform their task efficiently and the smaller vessels move quickly into and out of
harbours trafficking drugs and then retum to the ‘mother ship’, which is placed
conveniently outside of the coastal state’s jurisdiction.’*® Quick entrances and exits in
and out of harbours is also predicated on the fact that certain officials are on duty at
specific times in order for the drug trafficking to take place — this emphasises the
corruption of the port officials.'*” Such corruption was evident when the Maritime
Coastal Management of the South African Department of Environmental Affairs and
Tourism and the South African organised crime unit analysed a case in 2001 involving
the illegal trade of rock lobster and Patagonian tooth fish where fourteen fisheries
officials had been bribed to falsify documents relating to the amount that had been

caught.'*

Another way in which fishing vessels aid drug trafficking is that they can be out at sea
for an extended length of time and go across great distances and they often go about
their business undetected or undisturbed.’® This is due to the fact that there is no
requirement for fishing vessels to have an Automatic Identification System transceiver
or a Vessel Monitoring System, unlike merchant vessels where it is a requirement to
have these systems.’>® A Vessel Monitoring System tracks the vessel’s location and is
only present where the flag state of the vessel requires it, and the data gathered from this
system is held within the knowledge of the flag state and other states cannot freely
access this data.'>' This highlights a serious problem in that fishing vessels may not
necessarily be able to be traced when out at sea; this gives them a sense of free rein
without authorities being able to find them to prevent their illegal activities or to
prosecute them. The fact that it is more difficult to conduct inspections and to confiscate

drug containers when the vessel is already out at sea, especially the high seas (because

43 1bid at 92.
V48 rbid.

Y7 rpid at 93.
¥ 1bid at 114,
149 rpid at 92,
150 fbld.

51 1pid.
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Jurisdiction is applicable), facilitates the shipment of drugs and these procedures require
extensive manpower and skilful operations.””> The flag state of the vessel needs to
consent to these procedures in accordance with Article 17(3) and (4) of the United
Nations Convention against IHlicit Traffic in Narcotic Drugs and Psychotropic

Substances, 1988.1%

Another serious issue is transparency: it is needed in the fishing industry as it seems that
these vessels can change their registry with ease, making it harder for officials and
police to track down the criminals involved in drug trafficking in this manper."”* The
Ship Registration Act 58 of 1998 provides that fishing vessels are not necessarily
required to be registered.'™ Thus it seems important that States should recognise that
vessels registered under its flag may be held accountable for what is carried on board
those vessels and that their vessels may develop a suspicious reputation which is
detrimental in international trade. Notwithstanding the lack of registration requirements
for fishing vessels, it would still not be advisable for fishing vessels to conduct illegal
acts on board. It is submitted that more regulations should be created to govern fishing
vessels in particular, due to the prevalence of these types of vessels being involved in
criminal activities like abalone poaching and acting as a base to enable the manufacture

and transportation of illicit drugs.
2.3.4 Counter Measures

Detection of drugs on board vessels can be difficult as the fishing industry facilitates
this since fish are being used to mask the scent of drugs so that dogs cannot detect it in
the cargo.”® The fish would need to be thawed properly before a proper inspection
could be carried out.””’ Because this creates the possibility of spoiling the cargo of fish,
the officials are reluctant to have the responsibility to check cargo which would
inevitably attract liability on their part if they did not base their actions on a reasonable

suspicion.'*®

5 Ibid at 93,

B2 rhid

54 Ibid.

155 Section 16(b).

1% UNODC “Transnational Organized Crime in the Fishing Industry’, op cif note 104 at 93.
¥7 fhid
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Brick, Muchapondwa and Visser (2009) suggest that a way forward regarding the illegal
poaching of abalone is to increase law enforcement, to prevent any poachers from
catching the abalone and with the increase of patrols and checks, any wrongdoers are
likely to be brought to justice. By placing a blanket ban on any abalone fishing, any
person caught with any abalone in their possession will be known to be committing an
offence as in the contravention of rules and regulations relating to conservation of the
species.””® Also the duty to protect and conserve one’s environment should be extended
to local communities'® who will take a sense of pride in their resources and realise the
value of their protection. It is envisaged that by being involved in a resource protection
plan, it will be severely frowned upon by the community to poach abalone and the
poachers, who have to ultimately return to the community where they live, may be
shunned and feel a sense of moral remorse, With stricter regulations in place governing
the poaching of abalone, the amount of drugs being brought into South Africa will
decrease because criminal syndicates in South Africa would have lost their bargaining

chip with Asian criminal syndicates.

Many coastal provinces have taken some sort of initiative to curb abalone poaching for
example, in the southwest coast of South Africa, ‘Operation Neptune’ commenced
whereby the South African Police Service joined forces with authorities in the fisheries
industry to investigate and prevent black market sales involving criminal syndicates, the
Eastern Cape set up an Abalone Task Team in 2002 where a wide variety of tools were
used to monitor illegal fishing such as sniffer dogs, helicopters and vessels patrolling
different areas, and in the Western Cape a programme termed the ‘Management Action
for Resources of Inshore and Nearshore Environments (MARINESs) was established and

their mandate included:

24 h (hour) visibility, patrols and rapid response, slipway control, follow-up of cases,
awareness-raising, liaison with schools and communities and co-ordination with other

St 161
departments and organisations.

In 2003, South Africa’s first environmental court was created in Hermanus and soon

thereafter one was created in Port Elizabeth and these courts were specifically created to

1% Brick et al, op cif note 107 at 10,
0 Ibid at 13.
! Raemaekers, op cit note 110 at 440.
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mainly deal with illegal abalone poaching and trade.’® Another fairly helpful plan was
for South Africa to place abalone in Appendix Il of the Conventions on International
Trade in Endangered Species of Wild Fauna and Flora (CITES) which means that a
CITES permit must be present with legal exports of abalone; this allows abalone cargo
from South Africa to be traced and Asian countries receiving these cargoesto be
monitored.'® This plan was however withdrawn on 25 May 2010 as the process had not
been thought through with the depth it required.'® It is submitted that abalone should
have been kept in Appendix III of CITES to ensure that a system of checks and balances
was in place to enable any abalone to be traced and any individuals contravening the
law in regard to abalone could be punished. It is therefore evident that the ineffective
implementation of CITES would cause a depleting resource to be removed from the
protection that CITES would have afforded to it, placing it in greater danger of
extinction. Specific procedures should be in place to address urgent issues and the
administration of inter-governmental departments should be effective when attending to

legal problems.

It is clear from the evidence discussed above that South African and Chinese criminal
syndicates are the key role players in the drug and abalone trade and necessary actions
need to be taken to prevent this {rade as it is atfracting many criminals who are
trafficking drugs into our country and also facilitating the depletion of our natural

Trésources.

12 1bid,
163 Ibid at 442,
1% rhid,
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11
LEGAL FRAMEWORK

It is evident from the previous chapter that illicit drug trafficking through
containerisation and the abalone trade is a prevalent problem in the maritime industry as
set out by the various media reports and comumnunity-based safety and security
magazines. Several general measures have been put in place to combat illicit drug
trafficking and trade and this chapter will highlight the law governing these measures.
There are various laws in place to regulate the import and export of goods and to
prevent certain drugs from entering and exiting South Africa. A critical analysis of
international conventions that South Africa is a party to and South Africa’s domestic
legislation will be necessary in order to determine whether the laws regarding illicit
drug trafficking and trade are adequate or whether the implementation and enforcement
of these laws is at issue. Relevant provisions of each of the conventions and domestic

legislation will be discussed, with an analysis.
3.1 International Conventions regarding drug trafficking generally

The Conventions to be analysed regarding drug trafficking are (i) the Single Convention
on Narcotic Drugs, 1961 as amended by the 1972 Protocol; (ii) the Convention on
Psychotropic Substances, 1971 and (iii) the United Nations Convention against Illicit
Traffic in Narcotic Drugs and Psychotropic Substances, 1988. These Conventions
regulate search and seizure techniques, they promote anti-drug trafficking campaigns
within each Party State and encourage Party States to co-operate to end illicit traffic by
sea. The United Nations Convention on the Law of the Sea, 1982 also promotes Party
State involvement in combating drug trafficking and inter-State cooperation in the
punishment of drug trafficking. Various provisions of these Conventions will firstly be

highlighted and secondly, an analysis will follow.

3.1.1 Single Convention on Narcotic Drugs, 1961 as amended by the 1972
Protocol (1961 Convention)

This Convention defines “illicit traffic” as the trafficking or growing of drugs in

contravention of this Convention whilst drugs are described as those in Schedule T and
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I1.'** Relevant Schedule I drugs include cannabis, cocaine, heroin and opium. The aim
of this Convention is to “limit exclusively to medical and scientific purposes the
production, manufacture, export, import, distribution of, trade in, use and possession of

drugs.”'66

This Convention states that Party States (i) should implement legislation to prevent and

167

subdue the illicit traffic of narcotic drugs; °' (ii) should work together and work with

international agencies to promote the illegality and seriousness of the illicit trafficking

'8 (ii1) should give any information relating to the occurrences of any ilicit

of narcotics;
trafficking in drugs in their State, including information on the making or growing of
drugs and their use; 1% and (iv) may ask for advice on how to combat the trafficking

occurrences after submitting the relevant information,'”

The Convention also provides that Party States should have satisfactory punishment

procedures in place to address the following intentional acts:

cultivation, production, manufacture, extraction, preparation, possession, offering,
offering for sale, distribution, purchase, sale, delivery on any terms whatsoever,
brokerage, dispatch, dispatch in transit, transport, importation and exportation of drugs

contrary to the provisions of this Convention."”

Containerisation is to be addressed under the concepts of dispatch, transport,

importation and exportation above.

If the acts above are committed in two or more different States then they shall be treated

172 “conspiracy and attempts to commit™ such crimes and financial

as separate crimes,
assistance in these crimes is also a crime punishable by the State Party in accordance
with their laws.'” The relevant State Party shall prosecute crimes that take place in their

area or the prosecution can be done by the State Party where the offender is found to be

' Article 1.

1 Article 4 paragraph (c).

167 Article 35 paragraph (a).

'8 Article 35 paragraph (c).

'” Articie 35 paragraph (£).

1" Article 35 paragraph (g).

"' Article 36 paragraph i(a).

2 Article 36 paragraph 2{a)(i).
75 Article 36 paragraph 2(a)(ii).
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if there is no possibility of extradition.'” The crimes committed must be dealt with in
terms of the law of the State Party concerned'” and the criminal law of the State Party
in question shall govern should an issue relating to jurisdiction arise.'”® This Convention
also makes provision for the “seizure and confiscation” of drugs and materials used in

relation to the crimes mentioned above.!”’

3.1.2 Convention on Psychotropic Substances, 1971 (1971 Convention)

It is necessary to define what a psychotropic substance is in accordance with the
Convention; it is “any substance, natural or synthetic, or any natural material in
Schedule I, 11, 1 or IV.”'7® A psychotropic substance is also known as a ‘psychoactive
substance’ and it has an effect on a person’s mental and physical camabilities.179 The
Schedule IT psychotropic substances relevant to this dissertation are amphetamine and
methamphetamine. The illicit traffic in this Convention refers to the “manufacture of or
trafficking in psychotropic substances contrary to the provisions of this Convention.”*
Regarding the trade of these substances internationally an express authorization (based
on the form provided by the Commission on Narcotic Drugs of the Economic and Social
Council of the United Nations'") is necessary for the parties wanting to import or
export Schedule I or I substances.'™ This authorization must state where the substance
is going, how much of the substance is to be imported or exported, the pharmaceutical
form, the importer or exporter’s name and address and the amount of time the import or
export process should take.'™ Before an export authorization can be acquired, the Party
needs to firstly obtain an import authorization from the importing country so that when

applying for the export authorization it can be shown that the importation of the

substances was allowed.'™ This export authorization must travel with the cargo and a

" Article 36 paragraph 2(a)(iv).

"% Article 36 paragraph 4.

7 Article 36 paragraph 3.

"7 Article 37.

178 Article 1 paragraph (e).

17 ‘psychoactive drug’, available at hutp:/medical-
dictionary. thefreedictionary. com/Psychotropic+substances, accessed on 12 December 2012.
10 Article 1 paragraph (j).

'8 Article 1 paragraph (b) and (a).

'8 Article 12 paragraph 1(a).

'8 Article 12 paragraph 1(b).

18 Article 12 paragraph 1(c).
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copy must be sent to the importing country.'™ Once the substances arrive in the
importing couniry, the export authorization must be sent back to the exporting country

with an endorsement stating that the amount of goods received was correct.'*

Exported substances in Schedule 1T are not allowed to be stored in ‘bonded” warehouses
unless the Government of the country importing these substances verifies that the
substances are to be stored in such a place.]87 Every time a consignment of these
substances 1s removed from the warehouse, a permit must be issued by the relevant
authorities governing the warehouse.'™® The export authorization will also state, in
respect of substances stored in a bonded warehouse, that these substances have been
authorized to be stored there by the Government of the importing State.'¥
Consignments cannot be transported without the necessary export authorization.'®
Where a consignment of substances has been allowed to pass through a specific country,
the relevant authorities of that country are permitted to take necessary action to stop the
consignment from falling into the wrong hands or being transported to a place other

161

than the place stated on the export authorization.””' Whilst substances are being

transported, nothing must be done to alter the characteristics of the substances and all
seals must be kept intact unless authorised otherwise by the relevant authorities.!”
“Manufacturers, exporters, importers, and... distributors” of these psychotropic
substances can be inspected at any time in regard to the place where they conduct these
activities, their supply of these substances and the documentation relating to these

substances.'®® These inspections also apply to “medical and scientific” organisations.”*

Should there be any illicit trafficking of psychotropic substances or a seizure of such
substances being illicitly trafficked, a State Party must send a report to the Secretary-
General of the United Nations regarding any new trafficking styles, the amount of drugs

found to be involved, where the substances originated from and the manner in which

183

Article 12 paragraph 1(d).
Article 12 paragraph 1(e).
Article 12 paragraph 3(c).
Article 12 paragraph 3(c).
Article 12 paragraph 3(c).
Article 12 paragraph 3(d).
1 Article 12 paragraph 3(f).
2 Article 12 paragraph 3(g).
% Article 15,

1% Article 15.

186
187
188
189
190
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these substances were trafficked.’”® The International Narcotics Control Board (INCB)
must be sent statistical documentation every year from each Party.'*® These reports must
contain (i) the amount of Schedule I and 1T substances manufactured, the supply of such
substances and information regarding the import and export of these substances; (ii) the
amount of Schedule II and III substances used to make “exempt preparations”; and (iii)
the amount of Schedule II, Il and TV substances “used for industrial purposes”.’’ The
State Parties have also been requested to co-operate with each other and international
institutes to repress illicit drug trafficking.'®® The Convention also provides that State
Parties should ensure that all crimes perpetrated in contravention of this Convention

d." When crimes are committed by persons addicted to

should be sufficiently punishe
psychotropic substances, State Parties may provide treatment for them in conjunction
with their punishment or in place thereof.”™ As in the 1961 Convention discussed
previously, crimes committed in terms of the 1971 Convention in two or more distinct

29! and any intention to commit these

countries are considered as separate offences
crimes or an attempt to do so or aiding financially with any of these crimes is also
punishabie.202 Also, as with the 1961 Convention, the State Party to prosecute such
crimes is the Party where the crimes were comunitted or where the perpetrator is found
and extradition is not possible.m3 Psychotropic substances and materials used to execute

204
d

any crimes contrary to this Convention may be seized and confiscated™  and all crimes

shall be punished in accordance with the State Party’s “domestic law”,**

3.1.3 United Nations Convention against Illicit Traffic in Narcotic Drugs and
Psvchotropic Substances, 1988 (1988 Convention)

This Convention covers both narcotic drugs and psychotropic substances within its

ambit whilst the 1961 and 1971 Convention covered one or the other. The 1988

% Article 16 paragraph 3,

% Article 16 paragraph 4.

57 Article 16 paragraph 4(a), (c) and (d).
"% Article 21 paragraph (a), (b), (c), (d) and (e).
% Article 22 paragraph 1(a).

200 Article 22 paragraph 1(b).

01 Article 22 paragraph 2(a)(i).

22 Article 22 paragraph 2(a)(ii).

2% Article 22 paragraph 2(a)(iv).

9 Article 22 paragraph 3.

%5 Article 22 paragraph 5.
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Convention also creates a link between itself and the previous Conventions and it
elaborates and expands on the previous Conventions. The 1988 Convention is therefore

an all encompassing drug trafficking Convention.

“Iiticit traffic” in terms of this Convention has been outlined as encompassing many

intentional offences including:

The production, manufacture, extraction, preparation, offering, offering for sale,
distribution, sale, delivery on any terms whatsoever, brokerage, dispatch, dispatch in
transit, transport, importation or exportation of any narcotic drug or any psychotropic
substance contrary to the provisions of the 1961 Convention, the 1961 Convention as

amended or the 1971 Convention.*®®

Under this Convention, illicit trafficking also consists of: the growing of cannabis and
opium poppy to make drugs in contravention of the 1961 Convention and amended
1961 Convention,”” having narcotic drugs or psychotropic substances in one’s
possession or the buying of these to perform any of the intentional offences mentioned

208

above;” " the transportation and making of substances knowingly to be used in the 1llicit

manufacture of narcotic drugs and psychotropic substances,”” and the financing of the

.. 0
above offences all are criminal offences.”!

Hiding the “illicit origin” of property derived from any of the offences mentioned
above®'! and hiding the location of the property in attempt to conceal its “true origin”
knowing that it is derived from an offence mentioned above are also criminal
offences.”? It is also a criminal offence and considered illicit traffic to (i) receive
property knowing it to have been involved in any offences mentioned above;*™* (ii)
possess substances listed in the appended Tables to the Convention knowing they are to
be used in the illegal manufacture of drugs;®!" (iii) incite others to use narcotics or

psychotropic substances for illicit purposes or to commit any criminal offence

2% Article 3 paragraph 1(a)(i). Article 3 paragraphs I and 2 areread with Article | paragraph (m).
7 Article 3 paragraph 1(a)(ii).

% Article 3 paragraph I(a)iii).

*% Article 3 paragraph 1(a)(iv).

20 Article 3 paragraph 1(a)(v).

1t Article 3 paragraph 1(b)(i).

212 Article 3 paragraph 1(b)(ii).

> Article 3 paragraph 1(c)(i).

M Article 3 paragraph 1(c)(ii).
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mentioned above;*"* and (iv) to attempt to help a person who has committed an offence
in terms of this Convention or to attempt to commit or conspire to commit an offence in
terms of this Convention.”'® Each Party exercises jurisdiction over the offences
committed in their territory®'” or where the offence was committed on board a ship
flying the flag of the Party State.”'® Each Party may also exercise jurisdiction where (Da
national from that Party State committed the offence or the person has their ‘habitual
residence’ in that Party State;*"? (i) that Party in particular has been requested to take
action on a ship against illicit traffic by sea;**® and (iii} where conspiracy to commit an
offence has occurred outside that Party’s territory but that Party being the target

! Each Party may also exercise

destination for the commission of the crime.”
jurisdiction over offenders when they are in the Party’s territory and that Party does not
extradite the offender due to the fact that (i) the offence was committed within its
territory or occurred on a vessel which was flying that Party’s flag at the time;*** or (ii)
one of that Party’s nationals committed the offence in question.”” Any proceeds from

224 and any drugs

the offences mentioned above should be confiscated by the Party
seized or any objects intended to be used to commit the above crimes must be

confiscated.*®

Regarding the offences mentioned above, each Party has an obligation of mutual legal
assistance with other Parties, this involves investigating offences, prosecuting offences
and setting up trials.*®® The rendering of mutual legal assistance could also involve (i)
the noting down of statements and evidence;”’ (ii) serving court documents;* (1if)

searching areas where the alleged offences were committed and seizing various

1% Article 3 paragraph 1{c)(iii).
718 Article 3 paragraph 1(c)(iv).
7 Article 4 paragraph 1(a)(i).
1% Article 4 paragraph 1(a)(ii).
219 Article 4 paragraph 1(b)(i).
220 Article 4 paragraph 1(b)(ii).
1 Article 4 paragraph 1(b)(iii).
2 Article 4 paragraph 2(a)(i).
2 Article 4 paragraph 2(a)(ii).
24 Article 5 paragraph 1(a).

2% Article 5 paragraph 1(b).

2 Article 7 paragraph 1.

7 Article 7 paragraph 2(a).

8 Article 7 paragraph 2(b).
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228 230 31

items;>>” (iv) the inspection of objects;*® (v) the giving of evidence and information;”

(vi) the giving of various documents; > and (vii) to aid in the search for equipment and

materials to be used as evidence.”*?

Parties shall also endeavour to make sure that the transport used by commercial carriers

24} is not being used to

(persons involved in the transportation of goods and people
commit any of the above-mentioned offences.”*> Commercial carriers are also requested
to take “reasonable precautions” to ensure their transportation is not used for the
purposes of committing the offences above.”® These “reasonable precautions” include
(i) where the commercial carrier’s “principal place of business” is in the Party’s
territory, the training of staff is needed so that they are able to point out and recognise
suspicious consignments and also morals and integrity should be emphasised amongst
staff:>’ (ii) where the commercial carrier conducts business in the Party’s territory,
cargo documents should be given in advance; containers should be sealed shut with
tamper-proof seals and all suspicious activity possibly linked with the offences
mentioned above should be reported to the relevant State authorities as soon as
relatively possible.”® Customs officials, commercial carriers and members of the port
authority are required to work together at entry and exit portals with a view to prevent
any unauthorised tampering with cargo and transport and to ensure port security is

enforced. >’

Each State is also encouraged to deal with the “possession, purchase or cultivation of
narcotic drugs or psychotropic substances for personal consumiption contrary to the
provisions of the 1961 Convention, the 1961 Convention as amended or the 1971
Convention” as criminal offences in accordance with their own domestic laws.”*" The

seriousness of the criminal offences in this Convention is determined by looking at (i)

229 Article 7 paragraph 2(c).

20 Article 7 paragraph 2(d).

B1 Article 7 paragraph 2(e).

52 Article 7 paragraph 2(f).

3 Article 7 paragraph 2(g).

74 Article 1 paragraph (d).

5 Article 15 paragraph 1.

= Article 15 paragraph 2,

57 Article 15 paragraph 2¢a)(i) and (ii).
#8 Article 15 paragraph 2(b)(i), (ii} and (iii).
#? Articie 15 paragraph 3.

M0 Article 3 paragraph 2.
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whether the offender belongs to an organised criminal syndicate;*"! (ii) whether the
offender is involved in international organised criminal syndicates;** (iii) whether the
offence committed by the offender aggravates other crimes;* (iv) whether the offender

244

was violent or used weapons;”™ (v) whether the offence is connected to a position the

offender holds in public office;** (vi) whether the offence involved the “victimization
or use of minors”;™*® (vii} whether the offence took place near areas where children
participate in various activities;”"’ and (viil) whether the offender has any previous

convictions.”*®

Regarding the substances listed in Table | and II appended to this Convention, cach
Party shall (i) monitor international trade and be vigilant for suspicious activities
involving these substances;** (ii) seize any of these substances where there is sufficient
evidence that they will be used illicitly to make narcotic drugs and psychotropic

2% (i) if it is evident that substances in the Tables are imported, exported or

substances;
transported for illicit purposes to make narcotic drugs or psychotropic substances, notify
the relevant Party’s authorities;”' (iv) require documentation accompanying the Tabled
substances to be named, the amounts of each substance provided and the name of the
importer, exporter or consignee;252 and (v) keep these documents available for two years

for the purposes of inspection by the relevant authorities.**

The Parties must work together to prevent any deviation of consignments of materials
that could be used in the illicit manufacture of narcotic drugs and psychotropic

substances.” Any legal exports of narcotic drugs and psychotropic substances should

1 Article 3 paragraph 5(a).
#2 Article 3 paragraph 5(b).
3 Article 3 paragraph 5(c).
24 Article 3 paragraph 5(d).
3 Arnticle 3 paragraph 5(e).
6 Article 3 paragraph 5(f).
7 Article 3 paragraph 5(g).
¥ Article 3 paragraph 5(h).
“9 Article 12 paragraph 9(a).
20 Article 12 paragraph 9(b).
=1 Article 12 paragraph 9(c).
2 Article 12 paragraph 9(d).
3 Article 12 paragraph 9(e).
=4 Article 13.
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5 All paperwork

be labelled as such and the relevant documents should state this fact,
incidental to the transport of goods should state the name of the narcotic drugs and
psychotropic substances as stated in the Schedules to the 1961 Convention, the revised
1961 Convention and 1971 Convention, the amount of the substances being exported,
and the name and contact details of the exporter, importer or consignee.”™® Parties
should ensure that all narcotic drugs and psychotropic substance cargoes to be exported

are labelled correctly.257

IHicit traffic of drugs by sea shall be monitored and prevented by the joint action of
Parties fulfilling their obligations in terms of international law.”>® Any vessel which
reasonably appears to be involved in the illicit traffic of drugs, regardless of whether it’s
flying its flag or not, may be apprehended with the assistance of other Parties.”” Any
Party, which reasonably suspects that a vessel is engaged in illicit traffic whilst enjoying
navigation of its own free will, may take necessary steps after confirming the details of
the vessel with the flag State®®” The flag State of the vessel may ask the State
requesting information to board and search the vessel and where it is found that the
vessel is involved in illicit traffic, the requesting State may take necessary measures

6l

regarding the persons, vessel and the cargo.”® These measures must be taken by

h.%? The results of the measures taken by

263

warships or government vessels marked as suc

the requesting State must be reported to the flag State within good time.” Parties are

free to enter info agreements with one another to augment the prohibition on illicit

traffic by sea.”®

Regarding free trade zones or free ports, which are areas where goods are dealt with and

26

not subjected to custom regulations,”® Parties are required to repress the illicit traffic of

narcotic drugs and psychotropic substances and the Tabled Substances listed in this

35 Article 16 paragraph 1.

56 Article 16 paragraph 1,

7 Article 16 paragraph 2.

=% Article 17 paragraph 1.

29 Article 17 paragraph 2.

% Article 17 paragraph 3.

1 Article 17 paragraph 4(a) — (c).
2 Article 17 paragraph 10.

3 Article 17 paragraph §.

4 Article 17 paragraph 9.

2% cpree-trade zone’, available at htip:/Avww. britannica.com/EBchecked/topic/218417 /free-trade-zone,
accessed on 30 November 2012,
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Convention in the same way as they would in other customs regulated areas in their
territory.**® Goods and persons in free trade zones and free ports should be examined by
Parties and all relevant authorities are allowed to search cargoes, vessels entering and
leaving these ports, and members of the crew or even passengers on board these vessels
as well as their luggage.”®” In these zones, it is necessary for Parties to develop a system
to identify which consignments of goods may in fact carry the Tabled substances listed
in this Convention or narcotic drugs and psychotropic substances.”®® Surveillance
systems should also be put into place by Parties *’ A Party may take more stringent
actions than provided for by this Convention if these actions are deemed necessary to

stop the illicit trafficking of drugs.?’
3.1.4 United Nations Convention on the Law of the Sea, 1982 (UNCLOS)

UNCLOS provides that States should work together to repress and put an end to any
illicit trafficking in narcotic drugs and psychotropic substances occurring on the high
seas in contravention of the various international conventions governing illicit
trafficking.””" A State may ask for co-operation from other States where a ship flying its
State flag is reasonably believed to be involved in the illicit traffic of narcotic drugs and
psychotropic substances.””> As mentioned in Chapter one, a coastal State may also
exercise criminal jurisdiction over a foreign ship where that ship is illicitly trafficking in

drugs in that coastal State’s territorial waters.”

3.2 General Application and Analysis of the 1961, 1971 and 1988 Conventions

Having set out the relevant articles of the Conventions above, this section will apply

these provisions to South Africa and provide an analysis of their adequacy.

The INCB was created in 1968 with a “quasi-judicial” function to ensure compliance
with the 1961 Convention and was still in operation with the coming into effect of the

1972 Protocol to the 1961 Convention, the 1971 Convention and the developmental

%6 Article 18 paragraph I.
%7 Article 18 paragraph 2(a).
% Article 18 paragraph 2(b).
9 Article 18 paragraph 2(c).
7 Article 24.

1 Article 108 paragraph 1.
272 Article 108 paragraph 2.
" Article 27 paragraph 1(d).
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stages of the 1988 Convention.”’® Bewley-Taylor and Jelsma state that the purpose of
these three conventions was to confine the “production, supply and use of narcotic and

psychotropic drugs to medical and scientific purposes.”™"

These Conventions seek to put in place two types of regulatory systems, the first system
is to regulate the flow of narcotic drugs and psychotropic substances which are made,
used and transported legally whilst the second system is to put penalties in place where
narcotic drugs and psychotropic substances are used, made and transported illicitly.?®
These systems, set up through the Conventions, attempt to stop illicit drug trafficking

and trade but allow the legal movement and use of drugs.

Neil Boister, cited in Bewley-Taylor, argued that:

...while the substance of the drug control conventions is complex, their function is
simple. They provide the legal structure for an international system of drug control by
defining control measures to be maintained within each state party to these conventions
and by prescribing rules to be obeyed by these Parties in their relations with each
other.*"”

From the above statement it is evident that the 1961, 1971 and 1988 Conventions put a
structural framework in place which State Parties are required to build their laws around

and to test their laws against in order to allow for consistent application.

Usually with international conventions, States wishing to be Parties should allow for the
provisions of the laws, set out in the conventions, to become applicable to their State, as
seen in the definitions of accession and ratification in Chapter one. However, the 1961,

1971 and 1988 Conventions have been labelled as very broad*™® due to the fact that

" D Bewley-Taylor and M Jelsma *The Limits of Latitude’ Series on Legislative Reform of Drug
Policies Nr. 18, March 2012 at 2, available at

hitp Awww.andrugeontrol infolimages/stories/documents/dlr 18 pdf, accessed 25 November 2012,

7 Ibid at 2.

276 Ihid.

7 Ibid,

" The Conventions could be considered ‘broad’ in that they have to cover a wide spectrum of State
needs and whilst all domestic law may have its differences, international law requires there to be a
consistent application to Party States because no State may be favoured above the other. The Conventions
govern both legal and illegal use of drugs and therefore a State attempting to apply these Conventions
needs to have an accurate knowledge of the context of each provision as these are couched in positive and
negative terms.
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these international law provisions need to cater for many States’ approval yet States are

encouraged to interpret these Conventions in light of their aims and objectives.?”

The fact that the Conventions provide that State Parties must take into account their
domestic criminal law to determine whether the offences in these Conventions will be
regarded as offences under their domestic law opens the floodgates for possible
problems.”* One problem is where a State may not criminalize the possession of drugs
in terms of domestic law and therefore the provision for the possession of drugs as an

4! Furthermore, it has been argued in a paper

offence will not be applicable to the State.
dealing with Global Initiative for Drug Policy Reform that, due to the Conventions’
inflexibility, some Party States feel stifled in the way they are required to deal with
drug-related incidents.”® The paper goes on to suggest that possible amendments could
be made to the Conventions allowing Party States to decide whether the possession of
drugs and the use of drugs for non -medical purposes should be allowed.?® These
Conventions do however, provide that drug trafficking 1s taken to be a very serious

offence and will not be dealt with lightly.?**

South Africa has acceded to the 1961, 1971 and 1988 Conventions which means, as
discussed in Chapter one, that South Africa has intended to be legally bound by the
provisions of these Conventions. This emphasises the fact that all possession, trade,
manufacture, sale and use of narcotic drugs and psychotropic substances is illegal unless
it is proven to be for medical or scientific purposes. All containers carrying such
substances in South Africa are therefore required to have proper documentation to show
these drugs and substances are being carried for legitimate purposes. Premises and
containers may be inspected by South African authorities to determine whether the
drugs and substances being used, made, sold or stored are for licit purposes and where it
is found to be for illicit purposes, to confiscate and seize such drugs and substances and

all equipment used in the facilitation of this offence. There is an obligation upon South

7 Bewley-Taylor and Jelsma op cif note 274 at 3.

0 Ibid at 6.

B Ibid

2 Beckley Foundation ‘The Global Initiative for Drug Policy Reform: Rewriting the UN Drug
Conventions’ {2011) available at hitp://reformdrugpolicy.com/beckley-main-content/global-initiative/a-
new-convention/, accessed on 11 December 2012,

3 Ibid,

# Bewley-Taylor and Jelsma, op cit note 274 at 6.
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Africa to monitor the international trade systems it has in place to ensure all

international trade is legal.

Thus it is submitted that South Africa should make an effort to ensure all consignments
of narcotic drugs and psychotropic substances are not intercepted by persons who are
not meant to have access to such consignments or criminal syndicates for illicit
purposes. It is an offence to transport, sell, trade and make substances and drugs
knowing that they are to be used for illicit purposes. In this way, South African customs
officials, the National Port Authority and commercial carriers should ensure that all
goods passing through South African ports in containers have been correctly declared
and have the proper documentation. These officials should exercise their relevant
powers to search such containers where they reasonably believe that drug trafficking is
taking place and seize all illegal goods therein. They should also make sure any
container seal has not been broken or any mark on the containers disturbed. South
Africa should also provide reports to the United Nations concerning incidents of drug
trafficking to allow such information to become available and all data and evidence to
be processed. South Africa is also required to assist other Party States in stopping the
illicit traffic of drugs and substances at sea and make drug trafficking a criminal offence
in South Africa and to put in place domestic legislation to ensure the punishment of

these offenders.

In general, it therefore appears that these Conventions give parties a wide range of
actions to be taken where illicit drug trafficking is concerned and do provide a
reasonable legal framework for States to work within to ensure they are doing all they
can to stop the illicit trafficking of drugs. Whilst this legal framework may have a few
shortfalls, it is still considered to be adequate in the sense that the Conventions cover a
wide range of incidents relating to drug trafficking and when read closely, Party States
are provided with a set of rules that should be carefully applied. South Africa, being a
country which is not eager to legalise illegal drug possession, will not therefore have a
conflict between the provisions in the Conventions and its domestic legislation. In the
next section, South Africa’s domestic legislation will be discussed to determine whether

they are effective in conjunction with the Conventions.



41

3.3 Domestic legislation relating to drug trafficking, international trade and

containerisaiion

The domestic statutes South Africa has in place fo regulate drug trafficking,
international trade regarding import and export procedures, and the search and seizure
of drugs in containers include: (i) the Customs and Excise Act 91 of 1964; (ii) the
International Trade Administration Act 71 of 2002; and (iii) the Drugs and Drug
Trafficking Act 140 of 1992, Sections of these Acts will be discussed and thereafter
analysed in light of how they affect drug trafficking particularly in relation to

containers.
3.3.1 Customs and Excise Act 91 of 1964

This Act allows for a customs officer patrolling in the customs boat to stop any ship
within South Africa’s territorial sea and contiguous zone.”® The officer may also board
that ship or any ship and is allowed to search the ship and any person found on board
that ship®®® in order to find goods that were not declared where they should have been
and where no duty fee was paid for goods where there should have been.”®” In order for
this inspection to be made and for the ship to be searched, the customs officer must have
“reasonable cause to believe™ that this Act has been contravened in some way or that the
laws regarding the import and export of goods have been breached.”®® Provided the
customs official acts “hona fide” in his activities, no payment will be made for loss or

289
damage.

Any container which is locked on board a ship may be opened by the customs officer
“in any manner” should there be no key produced upon request.””® The customs officer
shall be allowed free reign to check any part of the ship or the goods and can, after the

291

inspection, seal, lock up and mark any goods.” If such seal or lock 1s “wilfully” broken

or such mark has been “wilfully” removed or tampered without the customs official’s

3 gection 4(9)(a)(i)(aa).

6 Section 4(9NaX(i)(bb) and 9(a)(ii).
#7 Section 4(9)(a)(ii)(aa) and (bb).
28 Section 4(9)(a)(ii)(cc).

%9 Section 4(13).

%0 gection 4(9)(b).

1 Section 4(9)(c).
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consent, the master of the ship is liable for an offence unless the master could show that

there was no way in which he could have prevented that act from being performed.®**

Customs patrol boats, flying the SARS flag or displaying its emblem, may pursue a

93
or where the customs officer has

vessel that fails to stop once ordered to do so’
displayed his intention to board the vessel and the person in control of the vessel will
not allow the officer to board.*** In this way the customs boat exercises, in terms of the
United Nations Convention on the Law of the Sea, the right of hot pursuit”® and may
also arrest persons on board the fleeing vessel and seize that vessel”® The
Commissioner for the South African Revenue Service may identify places where
containers may be searched, detained and emptied and where they may be stored for the

purposes of import and export procedures.”’

All persons coming into South Africa or leaving South Africa must declare all goods
which are “prohibited, restricted or controlled under any law” on their person at the time

% The Controller of Customs and Excise as appointed

or which are in their possession.
by the Commissioner can compel all persons to appear before a Magistrate in court
where these persons have or are suspected of having goods shipped illegally or removed
illegally.”® The Controller may also examine imported and exported goods without the
presence of the importer or exporter of the goods provided all reasonable steps have

been taken to find out where such importer or exporter is.”*

3.3.1.1 Application and Analysis of the Customs and Excise Act

An examination of the relevant sections of the Custom and Excise Act above makes it
evident that any suspicious ship or cargo can be inspected by a customs officer who also
has the power to seize the ship and the goods and arrest persons not complying with this

Act! The Controller can designate certain areas for the inspection and unpacking of

2 Section 4(9)(d).

2 Section 4C(2)(a)(1).

PSection 4C(2)()(i).

3 Section 4C(3)(a) read with Article 111 of UNCLOS.
6 Section 4C(3UD).

7 Section 6(1)(hB).

298 Section 15(1)(a)(iii) and Section 15(1)(b)(iii).

% Qection 15(2).

300 Gaction 16.

30 Section 4(9) and 4C.



43

containers and therefore provides for a thorough inspection of suspicious containers to
be performed. However, a problem may arise here as it seems what is considered to be
‘suspicious’ is left for determination in the minds of the officials and, as this Act does
not define what a ‘suspicious container’ may be, the officials may only determine such a

suspicious status after a full inspection has been performed.

The Act also provides for prosecution where a seal that was placed on a container by a
customs official has been intentionally broken. This shows that attempts are made to
inspect containers and when a container is sealed on board a vessel, goods are not
allowed to be removed by the carriers or other persons until a {full inspection has been
performed by a customs official at a place named by them. This method may seem
fruitless in the sense that persons may try to remove goods from such containers once
the official has left the vessel as an official cannot be expected to carry such goods with
him or her. A full inspection will be easier when the ship has docked and facilities have

been made available for the extraction of such goods or containers.

It 1s submitted that this Act does seem to be effective in that all possible situations
revolving around the detection of illicit drug trafficking have been covered and in this
way it is progressive. It also seems to incorporate certain inspection principles from the
1961, 1971 and 1988 Conventions which make it consistent with international
standards. However it may be argued that this Act needs to be enforced better as there
should be more extensive obligations or duties on customs officials provided in the Act

to perform their functions properly.’®
3.3.2 International Trade Administration Act 71 of 2002

The Minister responsible for trade and industry provides through a notice in the
Government Gazette (subsequently referred to as the Minister’s notice} which goods are
allowed or prohibited from entering or leaving the country.303 In terms of Chapter four
of this Act, applications for import and export are provided for and such application
may be made to the Intermnational Trade Administration Commission.”” Such

applications can be for a permit regarding the control of import and export or any

32 This could be done by rewarding officials when they perform effectively or placing more stringent
liabilities upon them when they fail to perform their duties.

9 Section 6.

3 Section 26(1),
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necessary alteration thereto.”® This application for import or export may either be

refused or accepted wholly or partly.** Where a permit has been issued it may state (i)

307

the amount of goods to be imported or exported and their values;”™" (ii) the import or

export price at which the goods may be transported;*™ (iii) when the goods may be

imported or exp01‘ted;309 (iv) the port where the goods can be imported or exported from
or pass through;*'° (v) the country which the goods are coming from or going to;° 1 (vi)

the way the goods are to be imported or exported:*'? (vii) details regarding the owners

313

of the imported goods or who shall take possession of these goods;” ~ and (viii) any

other details or conditions.’'* The Commission may also ask importers, exporters,

manufacturers and traders of goods to provide information relating to these activities,

storage and the supply of goods.*"

Investigating officers may be appointed by the Chief Commissioner;"'® these officers
have many powers regarding import and export permits and the inspection of goods to
see if they are complying with the Minister’s notice.*’” These powers include (i) the

entering and inspection of premises where possible goods mentioned in the Minister’s

3i8

notice are kept;” " (ii) the requesting of information and documentation from the owner

of the premises or person managing the premises or any person who has control over the

319

access to this information and documentation;” " (iii} the use of computers on these

320

premises to search for and copy relevant data;™ (iv) the attachment of property relating

321

to the investigation;”” (v) ordering persons involved in the manufacture, storage,

transportation or selling of the goods relevant to the Minister’s notice to hand over such

9 Section 26(1)(a}).
% Section 27(1)a)(i) and (ii).
97 Section 27(2)(a).
3% Section 27(2)(b).
*® Section 27(2)(c).
0 Section 27(2)(d).
1 gection 27(2)(e).
312 Section 27(2)(H).
B Section 27(2)(g).
1 Gection 27(2)(h).
13 Qection 28.

316 Section 38(1).
7 Qection 41.

318 Section 41(1)(a).
9 Section 41(1H(b).
320 gection 41(1)(c).
! Section 41(1)(d).
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goods, documentation and information on these goods;*>> (vi) the inspection of such

goods and documents and the copying thereof;>™ (vii) the seizure of goods and
documents to be used as evidence of an offence as provided for in this Act;*** and (viii)
the sealing and marking of a container where goods, documents and information is
found.*” These searches and inspections must be carried out with due regard for a
person’s right to dignity, privacy, freedom and security.’*® All persons fo be questioned
in connection with any investigation and the search of the premises must be informed of

their right to legal representation and must be allowed to exercise such right.**’

3.3.2.1 Application and Analysis of the International Trade

Administration Act

Goods to be used for illicit purposes cannot be brought into the country or allowed to
leave the country and investigating officers in terms of this Act have the responsibility
to ensure that these goods are seized. Investigating officers may search containers and
place any relevant mark or seal on a container which has been inspected or is to be
inspected and this mark or seal is not to be tampered with; this is similar to the process
of customs officials in terms of the Customs and Excise Act. Various documents need to
accompany the transportation of goods for international trade and this Act requires the
compliance with these documents and importers and exporters are required to provide
such information as requested so that officers can ensure goods are declared correctly

and no illicit trafficking of drugs and substances can take place.

This Act seems to overlap slightly with the Customs and Excise Act which provides a
wider platform for inspections to be performed on containers. However it has a different
focus; it is concentrated more on documents accompanying containers and goods than
the actual practical checking thereof. The Act should therefore place a higher standard
of care on officials dealing with these documents to ensure a correlation between the
documents accompanying the goods and the actual goods themselves exists, The Act in

this regard should provide that officials will be held responsible where their documents

22 Section 41(1)(e).
323 Section 41(1)(f).
2 Qection 41(1)(g).
5 Section 41(1)(h).
326 Section 42(1).
27 Section 42(3).
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are found not to correlate with consignments of goods. The issuing of permits should
require a careful investigation of the applicant’s business and credentials and should not
be 1ssued merely because the applicant applied for a permit and can pay for one. If this
Act was developed further to incorporate this higher standard of care, it would move

from just being adequate to being progressive.
3.3.3 Drugs and Drug Trafficking Act 140 of 1992

In terms of this Act, ‘drug’ means “any dependence-producing substance, any
dangerous dependence-producing substance or any undesirable dependence-producing
substance”.’*® Whilst ‘dangerous dependence-producing substance’ means “any
substance or any plant from which a substance can be manufactured included in Part II
of Schedule 27; ‘dependence-producing substance’ means “any substance or any plant
from which a substance can be manufactured included in Part I of Schedule 2” and
‘undesirable dependence-producing substance’ means “any substance or any plant from
which a substance can be manufactured included in Part III of Schedule 2.7*** Relevant
substances applicable to the case study in this dissertation in Part IIT include
amphetamine, cannabis, heroin and methamphetamine. This Act also works in

conjunction with the Medicines and Related Substances Control Act 101 of 19653

This Act prohibits persons from supplying scheduled substances to another knowing or
having suspicions that these substances are to be used in the illegal production of
drugs.”' Regarding the use and possession of drugs, no person is allowed to use any
dependence-producing, dangerous dependence-producing or undesirable dependence-
producing substances or have any of these in their possession.332 The exceptions to this
are where (i) the person has bought these substances from a medical practitioner,
dentist™™ or from a pharmacist’” and uses these substances in accordance with the

medical indication given by these professionals;335 (i1) the person has bought these

8 Section 1(1).

*# Section 1(1).

B30 gection 2.

B Section 3.

2 Section 4(a) and (b).

3 Section 4a)(iX(aa) and 4(b)(i)(aa).
3 Gection 4(a)(i)(bb) and 4(b){(iX(bb).
3 Section 4(a)(i) and 4(b)(i).
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337

. .. . . . 136 . .
substances from a medical practitioner, veterinarian, dentist™® or pharmacist’™’ in order

to give these substances o a patient or a sick animal that is under the medical care of

338 (1i1) the person is the Director-

this medical practitioner, veterinarian or dentist;
General who has these substances in terms of the Medicines and Related Substances
Control Act;™ (iv) the person is justified in having these substances in accordance with
the Medicines and Related Substances Control Act;** (v) the person is an employee of a
pharmacist, importer, exporter or trader of these substances and thetr employment is in
line with the Medicines and Related Substances Control Act;** and (vi) the person
came into possession of these substances lawfully.** No person may deal in
dependence-producing, dangerous dependence-producing or undesirable dependence-
producing substances unless (i) it is bought for medical use from a medical practitioner,

M3 (if) it is the Director-General who is buying or

veterinarian, dentist or pharmacist,
selling such substances;”** (ili) a medical practitioner, veterinarian, dentist or
pharmacist, importer, exporter or producer of these substances buys, sells, imports,
exports and makes any of these substances in accordance with the Medicines and

35 and (iv) a person is an employee of any of the

Related Substances Control Act;
persons mentioned in (iii) and does so in accordance with the Medicines and Related

Substances Control Act.**

The offences as stated in the Act relating to drugs and substances are where (i) a person
places drugs on board a vessel of another so that the other person will be charged with

4 .
347 (ii) a person has manufactured a

committing an offence in terms of this Act,
scheduled substance or has given a scheduled substance to another knowing or

suspecting that it is to be used for unlawful purposes;>*® (iii) a person has a dependence-

38 Section 4(a)(ii)(aa) and 4(b)(ii)}(aa).
37 Section 4(a)(ii)(bb) and 4(b)(ii)}(bb).
338 Section 4(a)(ii) and 4(b)(ii).

339 Section 4(a)(iii) and 4(b)(iii).

34 Section 4(a)(iv) and 4(b)(iv).

*1 gection 4(a)(v) and 4(b)(v).

742 Section 4(a)(vi) and 4(b)(vi).

35 Section 5(a)(i) and S(b)(1).

341 gection 5(a)(ii) and 5(b)(ii).

32 Section S(a)(iil) and S(b)(ii).

346 Section 5(a)(iv) and 5(b)(iv).

347 Section 13(a).

¥ Section 13(b),
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producing substance in their possession or is using this substance and does not fall
within any of the exceptions stated previously relating to such a substance;®* (iv) a
person has a dangerous or undesirable dependence-producing substance in their
possession or is using such substance and does not fall within any of the exceptions

30 vy a person is dealing in a dependence-

mentioned above relating to such substances;
producing substance and does not fall within any of the exceptions stated previously
relating to such substances;””! and (vi) a person is dealing in a dangerous or undesirable
dependence-producing substance and does not fall within any of the exceptions
mentioned above relating to such substances.’*> Where a person commits offences (i} or
(1ii) above and 1s convicted of such, they are liable to a fine and/or imprisonment for not
more than five years.*™ If a person commits an offence in (v} above and is convicted as
such, they are liable to a fine and/or imprisonment for not more than ten years™: and
where an offence is committed relating to (i1) and (iv) and the person is convicted of
such, they are liable to a fine and/or imprisonment for not more than fifteen years’>
Where a person commits an offence in (vi) above and is convicted of such, they are

liable to a fine and/or imprisonment for not more than twenty-five years.”

With regard to investigations, where a police official has “reasonable grounds™ to
believe that an offence is about to take place or has already taken place relating to any
scheduled substance, that police official may (i) board any vessel or enter any premise
and search such places where any drugs or substances are suspected to be found;*’ and
(ii) search any container suspected of holding any drugs or substances.**® A police
official may also search any person or their possessions where the official has
‘reasonable grounds’ to believe that the person has committed an offence relating to
drugs and substances or was about to commit such an offence.*”® A master or owner of a

vessel may be summoned by a police official to stop or to enter a specific harbour

9 Section 13(c).

330 Qection 13(d).

31 Section 13(e).

352 Section 13(f).

3 Section 17(b).

*** Section 17(c).

%% Section 17(d).

56 Section 17(e).

7 Section 11{1)(a)1).
358 Qection 11(1)(a)(ii).
% Section 11(1)(b).
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named by the police official*®® It is considered to be an offence under this Act where a
person interferes with a police official;** does not comply with the requests of the

1;36

police official;’®* does not answer adequately any questions asked by the police

1;363

officia or gives false information to police officials deliberately to mislead these

officials.*®* Where a person commits any of these offences and is convicted of such they

are liable to a fine and/or imprisonment for up to one year.’®

3.3.3.1 Application and Analysis of the Drugs and Drug Trafficking Act

To summarise, this Act makes it an offence to possess, use, sell, deal and trade any
narcotic drugs or psychotropic substances unless that person is involved in medicine or
science and is entitled to do so by falling into one of the classes of exceptions. This is in
line with the aims of the 1961, 1971 and 1988 Conventions to limit the possession and
sale of drugs and substances to legitimate medicinal or scientific institutes. In this way,
where drugs are found on a person not authorised o have them in accordance with this
Statute, they are considered to be committing an offence and will be tried. Police
officials may, in terms of this Act, search containers where the official believes an
offence is taking place or will take place to determine whether drugs and substances are

being transported therein are for legitimate purposes.

Whilst this Act may be considered comprehensive in that it addresses and provides for
offences in terms of drug-related incidents, as the only Act focusing on drug trafficking
as suggested by its title, it does not provide a definition of drug trafficking. In Zambia,
the Narcotic Drugs and Psychotropic Substances Act, 1993 provides a definition of drug

trafficking as:

(a) being involved directly or indirectly in the unlawful buying or selling of narcotic
drugs of psychotropic substances and includes the commission of an offence under this
Act in circumstances suggesting that the offence was being committed in connection

with buying or selling; or

0 Section 11(2)(a) and (b).
31 Section 16(a).
32 Section 16(b).
*3 Section 16(c).
4 Section 16(d).
%5 gection 17(a).
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(b) being found in possession of narcotic drugs or psychotropic substances in such

amounts or quantities as the President may, by statutory instrument, declare to be

trafficking for the purposes of this Act.**

It is evident that the word ‘trafficking’ is multi-faceted in that it incorporates many
different ways of facilitating the distribution of drugs illicitly and therefore grounds for
prosecution may become unclear due to the uncertainty as to whether the act committed
is indeed trafficking. The South African Drugs and Drug Trafficking Act does provide
for various offences using the categories of distribution of drugs however a definition of
illicit trafficking of drugs would be useful to determine the threshold or ambit of the
Act. The Drugs and Drug Trafficking Act could have had specific sections pertaining to
the maritime industry as does the 1988 Convention. A greater focus should be placed on
trafficking of illicit drugs in containers since media reports and reviews show that drugs

often go undetected in containers.*®’

This Act should also provide for the establishment of a ‘Drug Enforcement Team’ at
ports to perform the necessary checks that port officials may not perform, for example
this team could specialise in the search and seizure of drugs. This team could be
provided with their own system of rules that coincide with those of the police and port
officials and to oversee the performance of these officials. In Zambia, a Drug
Enforcement Commission was created and their functions included: “to control the
importation, exportation, production, possession, sale, distribution and use of narcotic
drugs and psychotropic substances.’”*® This Commission addresses contraventions
relating to the Narcotic Drugs and Psychotropic Substances Act, 1993; it also acts as an
advisory body to Governmental departments and other institutions.**® Even though
Zambia’s geographical position is not coastal, South Africa could still learn from this
country in terms of its laws relating to iilicit drug trafficking. South Africa could also
develop a type of State-independent Drug Enforcement Commission to administer its

Drugs and Drug Trafficking Act to ensure compliance with the provisions of this Act

% Narcotic Drug and Psychotropic Substances Act, 1993 Section 2.

*7 as evident from the reports in Chapter two.

% K Mwenda “The institutional and legal framework for combating drug trafficking in Zambia’ (2007)
22 5S4 Publickreg Public Law 104, 108 available at http:/reference sabinet.co.za/document/EIC97929,
accessed on 14 December 2012 citing the Narcotic Drugs and Psychotropic Substances Act, 1993,

* Ibid at 109.
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and advise governmental institutions on matters relating to drug trafficking. This
Commission could also oversee governmental efforts to reduce illicit drug trafficking

and therefore facilitating a system of checks and balances.

Courts play a prosecutorial role relating to drug trafficking related offences. In a recent
judgment by Mpati P, in Sheryl Cwele & another v The State,””° section 5(b) of this Act
had been contravened in that the accused were caught dealing in dangerous dependence-
producing drugs’’! and each accused was convicted of twenty years imprisonment
each.’” In another judgement of Keyser v Stare,”> Heher J also had to pronounce on an
offence regarding the dealing in six and a half kilograms of cocaine which had been
hidden amongst the accused’s clothing in a suitcase.”’* The judge found that twenty
years imprisonment was an appropriate sentence.’” These cases emphasize that the Act
can provide for harsh punishments and this will hopefully have a deterrent effect. In
South Africa the standard of proof in criminal matters is ‘beyond a reasonable doubt’,
This is the same as in Zambia, yet Mwenda argues that the standard of proof should be
lessened to ‘a balance of probabilities’ to ensure a greater chance of success in

prosecu{ion.376

3.4 Southern African Development Community (SADC)

South Africa is a member of the Southern African Development Community (SADC)
and acceded to the Treaty governing this organisation on 29 August 1994.°77 This
organisation established a Protocol, which is already in force, on Combating Illicit Drug
Trafficking in the Southermn African region, which South Africa has ratified.’” This
Protocol encourages members of SADC to accede to the 1961, 1971 and 1988

Conventions®”” and to develop their domestic laws in line with these Conventions.*®

370(671/11) [2012] ZASCA 155 (1 October 2012).
3 thid at 2.

372 Ibid at 20.

3T3(634/11) [2012] ZASCA 70 (25 May 2012).
7 1bid at 4.

37 Ihid at 12.

37 Mwenda, op cit note 368 at 107.
7 Department of Internationat Relations and Cooperation *South African Development Community’

available at Aup:/rwww, dfa.gov.zalforeign/Multilateral/africa’sade. him, accessed on 14 December 2012,
7 Ibid,

37 protocol on Combating Illicit Drug Trafficking in the Southern African Region, Article 3.

% Ibid at Article 4.
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The Protocol instils within member States an effective enforcement system to combat
illicit drug trafficking and trade and this system includes the establishment of a
specialised body to regulate the campaign to stop illicit trafficking in drugs.®®' It also
provides for the training of officials to properly ensure they are qualified to perform
their law enforcement roles.’® A major issue which is dealt with in this Protocol that is
not dealt with by the 1961, 1971 and 1988 Conventions is corruption. The Protocol
requests member States to ensure their law enforcement groups co-operate with each
other to stop corruption linked to the illicit trafficking of drugs.*® The appointment of
highly qualified independent and reliable persons should be done in order to ensure the
enforcement of anfi-corruption campaigns.’™ Domestic criminal laws of each member
State should be developed to deal with corruption in a stricter way"> and administration

systems should be set up fo regulate the occurrences of corruption.336

3.5 National Drug Master Plan (2006-2011)

The National Drug Master Plan is one that focuses on measures to be implemented to
lessen the prevalence of the use and supply of drugs in South Africa.®®’ This Plan also
highlights the Department of Foreign Affairs’ role in reducing “illicit trafficking in
drugs and transnational organised crime” by promoting co-operation between regions in
South Africa and co-operation between South Africa and other States.”® The Protection
and Security Service, one of the programmes established under South African Police
Services, has the task of searching for and seizing drugs at ports,389 yet their supposed
presence has not seemed to deter criminals from transporting drugs in containers. This
Plan should bring about the suggestion of an independent Drug Enforcement

Commission to oversee the Protection and Security Service’s functions,

81 Jbid at Article 6 paragraph 1{c).

2 Ibid at Article 6 paragraph 1(d).

%3 Ibid at Article 8 paragraph 1.

4 Ibid at Article § paragraph 2(a).

3 Ibid at Article 8 paragraph 2(c).

36 Ibid at Article 8 paragraph 2(b).

*7 Department of Social Development ‘National Drug Master Plan 2006-2011" 1, available at
hitp.iiwww. westerncape. gov. 2a/other/2009/3/mational_drug_master_plan_(2006-2011} g pdf, accessed
on 18 December 2012,

% Ibid at 30.

9 Ibid at 33.
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3.6 International Convention relating to the abalone trade

As stated in Chapter two, the trade of abalone and drugs is considered to be a
transnational organised crime in the sense that it involves organised criminal syndicates

trading abalone in South Africa for drugs from China.
3.6.1 United Nations Convention against Transnational Organized Crime
In terms of this Convention, the term ‘organized criminal group’ means:

A structured group of three or more persons, existing for a period of time and acting in
concert with the aim of committing one or more serious crimes or offences established

in accordance with this Convention, in order to obtain, directly or indirectly, a financial

or other material benefit.**

Each State Party is encouraged to develop their domestic legislation to criminalize the
following offences when intentionally commitfed: (i) having an agreement between one
or more persons to commit a crime that is financially beneficial or to gain some other
material benefit and, where may also be required by domestic law, an act performed by
one of those persons to further that agreement or the involvement of an organised
criminal group;®®* (if) a person actively participates in the criminal activities of the
organised criminal group, knowing the aims and activities of the group and knowing

that his or her actions will fulfil that aim.”* It is also an offence to help an organised

P . . . . « e 393
criminal group in their criminal activities.

This Convention also criminalizes corruption by making the following acts an offence:
(1) where a public official has been given an “undue advantage” in order to stop them
from properly fulfilling their duties;’™ and (ii) a public official accepts the “undue

advantage” presented to them in order for them not to properly fulfil their duties.*”

All criminal proceeds accruing to the commission of offences in terms of this

Convention or property totalling the value of the proceeds should be confiscated within

0 Article 2 paragraph (a).

1 Article § paragraph 1{a)(i).
2 Article § paragraph 1(2)(ii).
% Article § paragraph 2.

% Article 8 paragraph 1(a).
%% Article 8 paragraph 1(b).
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Party States*”® and any materials or equipment to be used or that were used to commit
an offence in terms of this Convention should also be confiscated.”” State Parties have
been requested to put systems in place to enhance and allow the “identification, tracing,
freezing or seizure of any item” used to commit an offence or which was gained from
committing an offence.’”® All State Parties are required to work together with other
State Parties for the purposes of confiscation® and for the providing of legal assistance
to one another in connection with the investigation of offences, the prosecution of

offences and with court proceedings.*™

3.6.1.1 Application and Analysis of the United Nations Convention

against Transnational Organized Crime

It is evident from the discussion in Chapter two that organised criminal syndicates are
involved in drug trafficking for the purposes of the abalone trade. Asian criminal
syndicates are considered to be in control of this trade operation and recruit South
African fishers to fetch the abalone from the seabed; the abalone is then transported to

Asia for consumption whilst drugs are flooded into South Africa in return.

South Africa has ratified the United Nations Convention against Transnational
Organized Crime which means it intends to incorporate the provisions of this
Convention into its domestic law. This trade is considered to be a transnational
organised crime in that it fits the description in the above Convention. More than three
people are involved in the commission of offences relating to the illicit trafficking of
drugs and also the offence of fishing for abalone without a permit. These offences are
committed for the purposes of gaining a material or financial benefit. South Africa
should therefore ensure all proceeds gained from this organised crime should be seized

and confiscated.

This Convention is effective in the sense that it allows for the seizure of the proceeds of
crime and where the exact proceeds cannot be found, other property may be attached. In

this way, it is submitted that it takes away any incentive to be a part of an organised

6 Article 12 paragraph 1(a).
*7 Article 12 paragraph 1({b).
% Article 12 paragraph 2.
¥ Article 13.

*° Article 18.
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criminal syndicate. This Convention does not only cover the acts of a person in a
criminal syndicate and the syndicate itself, it also covers persons aiding these syndicates
and in this way provides for a wider range of offences allowing prosecution. In relation
to the previous point, this Convention covers corruption in that officials will be
punished where they do not perform their duties in order to gain some advantage from
the organised criminal syndicate. This is especially relevant in South Africa and will be

addressed more specifically in Chapter four.
3.7 Domestic Legislation relating to the abalone irade

The domestic legislation enacted by South Africa covers the drug and abalone trade as a
transnational organised crime and also makes illegal abalone fishing without a permit an

offence.
3.7.1 Prevention of Organised Crime Act 121 of 1998

The Act provides that any person in a criminal gang as a member or who engages in
activities with this gang shall be guilty of committing an offence where they (i) assist
the gang in their criminal activities; "’ (11) threaten to commit a violent act to be done by
a gang or with the help of the gang;402 or (iii) threaten a person in response to an act of
violence as a sign of revenge.*” Other offences include (i) committing an act which
promotes criminal gang activities;*® (ii) inciting a person to commit an act which is
considered a gang activity;*® or (iii) encouraging another person to join a criminal

gang.406

Where a person assists a gang or encourages criminal gang related activities and is
convicted of such they will be liable to a fine or imprisonment for not more than six

years.'”” Where a person incites another to perform a gang related criminal activity or

** Section 9(1)(a).
92 gection 9(1)(b).
3 Section 9(1)(c).
4 Section 9(2)(a).
“* Section 9¢2)(b).
% Section 9(2)(c).
7 Section 10(1)(a) applies where a person was convicted of an offence in terms of sections 9(1)(a) and

9(2)(a).
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encourages a person to join a criminal gang and is convicted of such offences, they are

liable to a fine or imprisonment for not more than three years.*"®

3.7.1.1 Application and Analysis of the Prevention of Organised Crime
Act

This Act was enacted in accordance with the provision of the United Nations
Convention against Transnational Organized Crime. It provides for punishment in terms
of either a fine or imprisonment for offences relating to organised crime. Where a South
African fisher is encouraged by Asian organised criminal syndicates to illicitly harvest
abalone and the fisher commits this act, it will be considered an offence as the aim of
the offence was to enhance the accomplishment of an organised criminal gang’s
activities. The drug traffickers involved with these criminal syndicates and who provide
drugs in exchange for the abalone will also be guilty of organised crime as they are
facilitating gang activities. This Act provides for reasonable punishments depending
upen the gravity of the offence and is therefore effective in this sense. By providing for
criminal offences for a wider ambit than just the actual criminal gang acts it increases
the likelihood that people involved with and aiding these gangs will be caught and
punished in the same way as had they been part of the gang itself. Criminal gangs
caught illegally harvesting abalone and trading these for drugs would be committing an
offence under this Act and the abalone and drugs would be confiscated as proceeds of

organised crime.
3.7.2 Marine Living Resources Act 18 of 1998

A fishing permit is a necessity in South Africa before any fishing can take place.”” A
person who fishes without a permit is guilty of an offence and is liable to a fine not
greater than R2 million or imprisonment for not more than five years.41° This Act allows
a fishery control officer to board a vessel or enter premises without a warrant where he
or she believes fish that were illegally fished are being stowed if the person in control of
the vessel has consented to such entry; or where the fishery control officer believes a

warrant would be issued should he or she apply but the delay of receiving the warrant

48 Section 10(1}(b) applies where a person was convicted of an offence in terms of sections 9(2)(b) and
9(2)c).

4% Section 13,

H? Gection 58(1)(a)(i).
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11 Where the fishery control officer believes

would defeat the aim of the search or entry.
an offence in terms of this Act has or will be committed, he or she may instruct the
master of such vessel to enter a port in the territorial waters of South Africa in order for
a search and inspection to take place.*'? Such an officer may also seize any fish which is
reasonably believed to have been taken in the commission of an offence in terms of this

Act.* The term “fish’ includes any mollusc*!® and therefore abalone.
3.7.2.1 Application and Analysis of the Marine Living Resources Act

As evident from Chapter two, abalone is allowed to be caught where the persons
involved have obtained permission legally to do so. This would involve the acquisition
of a fishing permit allowing the catch of abalone. This Act allows a fishery control
officer to board any vessel or inspect any premises or containers where he or she
believes that fish, that have been illegally caught, are being stored and may seize these
fish. One may argue that where abalone that has been illegally caught is seized by such
officials, the incentive to perform the drug trafficking into South Africa would fall away
as the bargaining tool would have been seized and the persons involved would be guilty
of a criminal offence. Whilst it seems that fishers may be easily replaced, the seizure of
the abalone and the convictions of the persons involved would slow down the process of
the trade immensely making it possible for officials to become aware of the criminal
syndicates’ presence and take immediate preventative action. It is submitted that this
Act is effective generally in that it imposes fines and imprisonment for contravention of
the Act, however it needs to be amended in order to provide for prevention of the illegal
harvesting of abalone rather than just prosecution. The following cases will illustrate

how this Act works closely with the Prevention of Organised Crime Act,

45 it was held that a

In the case of National Director of Public Prosecutions v Engels
boat, vehicle and trailer that were used directly in the illegal harvesting and illegal
transportation of abalone in contravention of the Marine Living Resources Act were

liable to be seized in terms of a forfeiture order in terms of section 48 of the Prevention

1 Section 51(3)a)(i) and (3)(a)(ii).
#12 Gection S1(2)()).

13 Section 51(3)(c)(iii).

44 gection 1(xiii).

4135005 (3) SA 109 (C).
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of Organised Crime Act.''® In the case of National Director of Public Prosecutions v

417

Tam and others,”” ' the respondent was found to be in the process of exporting frozen

abalone at Johannesburg National Airport without a permit to do so.*'® The frozen

"% and an application was made to the courts

abalone cargoes were seized by officials
for a confiscation order in terms of section 18 of the Prevention of Organised Crime
Act.® Tt is evident from these cases that where abalone is illegally caught or
transported, measures are taken in terms of the Marine Living Resources Act and the
Prevention of Organised Crime Act which work together to combat illegal activities

relating to abalone,
3.8 Conclusion

All relevant international conventions and domestic legislation relating to South Africa
have been discussed and analysed. Tt seems that South Aftrica does have in general
adequate laws in place to regulate drug trafficking and the abalone trade which is
increasing the traffic of drugs into South Africa. These instruments set out offences and
the punishment of such offences and also provide for processes whereby officials can
gain access to vessels, persons and containers to fulfil their duties which involves them
making sure legitimate trade is taking place and only legal goods are being transported.
However, the discussion and analysis have shown that two areas where the law could be
amended to increase its effectiveness. Firstly certain provisions need to be altered to
address certain issues relating to illicit drug trafficking and trade more clearly and
secondly, provisions could be added to assist in the implementation and enforcement of

the detailed requirements set out in these instruments.

418 Ihid at 110.

472004 (2) SA 500 (W).
Y18 rbid at 500.

419 HJid.

20 rhid at 502,
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v
ADEQUACY OF THE LAW, IMPLEMENTATION AND ENFORCEMENT

In any State there is more often than not a division or at the very least a transition
between the law as it appears on paper and its practical application to the public,
commercial entities and persons involved in transnational trade. It is clear that the
discrepancies are in large part due to the fact that when legislation is drafted it cannot
anticipate every nuance of reality and can only take into account what is prevalent in

terms of issues apparent to the legislators.

Further, once legislation has been promulgated, there is often a period of time during
which regulations are composed which allow the legislation concerned to actually come
into effect. This can, in some cases, take a considerable amount of time. Moreover,
where the legislation and regulations have been properly promulgated there is often
practical issues which need to be addressed. In the South African context, one of the
biggest stumbling blocks is that of available resources; which includes equipment,

manpower, skills and expertise.
4.1 Adequacy of the Law

In the discussion and analysis of the relevant international conventions and domestic
legislation relating to South Africa in Chapter three, it is noticeable that these laws
cover a wide range of powers to be exercised by officials in the detection of illicit drug
trafficking and trade and a wide range of offences and punishments relating to the
commission of drug trafficking and trade in the maritime industry. The scope of these
laws seems to cover many legal bases for the inspection of vessels and containers, the
seizure and confiscation of illegal goods and the prosecution of offences relating to drug
trafficking and trade. These instruments all work together to create this wide platform
on which criminals can be apprehended. There are also many overlapping provisions to
ensure the widest possible coverage of the commission of serious offences. The law as it
stands seems to address the major issues relating to drug trafficking and trade. However,
it is evident from Chapter two that drug trafficking and trade is still prevalent in South
Africa, therefore the critical issue is whether there are shortcomings in the

implementation and enforcement of these laws. It can also be seen from the previous
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chapter that there are certain shortcomings in the law itself relating to drug trafficking
and trade and there is a lack of provisions in the law ensuring proper enforcement and
implementation which enhances the deficiency in the law’s practical application to the

public.
4.2 Implementation and Enforcement of the Law

This section aims to examine a culmination of events and shortfalls in the maritime
industry to determine why illicit drug trafficking and trade is still prevalent in this

industry, notwithstanding a reasonably comprehensive legal framework.
4.2.1 Corruption

It was found by the Institute for Security Studies that corruption in the ports makes
South Africa a target for criminal syndicates who take advantage of our system.'* With
a closer look at the officials*™ involved, who are key role players in the trade industry,
it would seem that corruption has infiltrated this area of inter-state interaction in the
same way that if affects other aspects of the country, Corrupt immigration officials and

foreigners themselves have been linked to the bringing in of drugs into South Africa.*?

There are many different officials working daily which opens the floodgates for
discrepancies in controlled standards, for example one official may turn a blind eye
where customs documentation is not fully furnished in the correct manner and whereas
other officials may be stricter. In this way, drug traffickers may learn which lenient
officials work on which days and exploit the system in this manner. This is contrary to
the submission made by Minaar; who submits that the variety of personnel involved in
the control of port trade results in an inherent system of checks and balances whereby
drug traffickers would not be able to anticipate the particular person checking their

424
cargo.

“! Gareth Wilson ‘Drug kings score from porous ports’ The Times 10 August 2011 at 5, available at
http. /www. samedia. uovs. ac.za/cgi-bin/getpdf? vear=201 1 &refno=8623&topic=15, accessed on 7
September 2012,

2 These officials include port officials, customs officials, immigration officials and police officials.
423« Another Drug Bust’ Star 12 May 2006 at 14, available at http://www. samedia.uovs. ac.za/cgi-
hin/getpdf?vear=2006&refno=6304&topic=135, accessed on 7 September 2012.

424 A Minaar Policing the Ports Reducing lilicit Trafficking in South Afvica (2003) 76, available at
http: rwww.issafrica. orgfuploads/iMono84.pdyf) accessed on 4 October 2012,
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Haefele, suggested that corruption involving drug trafficking had made its way through

the governmental hierarchy:

According to a news reporter (from Preforia News), police corruption in the South
African Narcotics Bureau (SANAB) has taken on major proportions and has stymied
the success of some of their investigations. The reporter further suggests that drug

dealers have already infiltrated the SAPS ranks and government institutions, and are

assisting drug trafficking cartels by providing legal documents and permits.*”’

This type of corruption usually involves officials receiving compensation in the form of
a bribe for their assistance. Such compensation could entail either monetary rewards in
cash, drugs itself, property or other favours. The United Nations Convention against
Transnational Organized Crime specifically states that corruption of officials receiving
an “undue advantage” is an offence. Therefore any acceptance of some type of reward
by the officials for not performing their duties is construed as corruption and therefore
an offence. Court officials may also have been influenced to become corrupt in the
sense that charge sheets and supporting documentation have been reported to be

removed from the clerks’ office.”® This is done without any consent.

However, sometimes there are officials who do not engage in corrupt activities but drug
trafficking syndicates target officials and intimidate them and these traffickers are well-
equipped to do so having “the financial resources and firearms to corrupt and terrorise

even the best-intentioned officials.”*’

In 2001, it was reported that business-related corruption in South Africa was at 11

percent as opposed to 1 percent in Australia and 1,8 percent in the United Kingdom and

in Africa, there was a 14,5 percent rate of bribery involving customs officials.**®

*2* Benjamin Haefele ‘Drug Trafficking in South Africa: Does the State Have the Capacity to Couater this
Potential Security Threat?” 2000 Acta Criminologica 109, available at

hitp:/ireference sabinet. co.za/webx/access/elecironic_journals/icrim/crim_ 13 3 13.pdf, accessed on 6
September 2012,

8 Ibid at 111.

7 Ibid at 109.

28 | prinsloo and B Naude ‘Corruption in Southern Africa’ (2001) 14 Acta Criminologica 40, 48,
available at htip./reference.sabinet. co.za/document/EJC28670), accessed on 13 December 2012,
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South Africa is not the only country with corruption, by the early 20 Century
corruption in Cuba was incorporated in the economic and political sphere and

businesses could only thrive if they played a part in the bribery of officials:

Low-level officials often appointed as political patronage, depended on petty corruption
to supplement meagre salaries or accumulate savings, given their lack of job security in

a highly politicized civil service.*”

Between 1925 and 1933, President Gerardo Machado managed to reduce the level of
corruption in Cuba through an anti-corruption campaign which entailed a re-
organisation of state sectors.”® Cuba’s history of drug trafficking is long-standing and it
has been closely linked to corruption.! The port of Havana in Cuba has been seen as
less stringent and thus enables smugglers to transport drugs without being detected.**
This problem was evident as far back as 1998 when 7.2 tonnes of cocaine was found
and seized in containers on their way to Cuba from Columbia.*? Corruption was also
evident in this port regarding a tender contract where it had been found that the officials
who had been bribed were shareholders of the company to which the tender was
awarded.™* Honduras, a country also experiencing a high rate of corruption, has
implemented a Transparency and Anti-Corruption plan and a Honduran drug task force
was established to address drug and corruption related issues in this regard.*® South
Africa could establish a similar plan to ensure all government departments and officials

are monitored by an independent body like the Drug Enforcement Commission

mentioned in the previous chapter to ensure all activities carried out in these sectors are

legal.

2% § Diaz-Briquets and ] Perez-Lopez Corruption in Cuba (2006) 71.

B9 Ibid 71-72.

S E Rovner The Cuban Connection: Drug Trafficking, Smuggling, and Gambling in Cuba from the
19205 to the Revolution (2008) 6.

2 Ibid 59.

3 Tim Johnson ‘Drug trafficking throngh Cuba on the rise, investigators say’ The Miami Herald 29
January 1999, available at it //www. latinamericanstudies.org/drugs/vise.him, accessed on |8 December
2012,

% Diaz-Briquets and Perez-Lopez, op cit note 429 at 65,

% Bureau of Intemnational Narcotics and Law Enforcement Affairs <2012 International Narcotics Controf
Strategy Report (INCSR)’, available at http.//www.state. gov/i/intirls/nrerpt/2012/vol 17184100, him,
accessed on 13 December 2012,
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4.2.2 Containers, Scanners and Officials in the Maritime Industry

Containers are built in various forms as noted previously and their structure makes it
difficult to determine the entire contents of these containers when performing an
inspection. In this sense, x-ray scanners are used to penetrate the walls of the containers
using non-intrusive methods to determine the content of any container. However, the
fack of scanners at every seaport in South Africa has been a real crisis and in 2008, the
port of Durban was the only port with a container scanner.”® Senior Superintendent
Deven Naicker had highlighted the fact that there are insufficient security staff and
officials available to perform the checks and due to the incredibly high numbers of
containers entering the ports, these officials are unable to search each one.*’ Herbie
Kostens, who was the Harbour master at the port in Knysna in 2008, stated that the only
boats and ships that would be searched are th ose that they had received a tip-off

about,***

From the above, it may be noted that the ratio between the number of containers
entering and exiting South African ports and the number of officials working at these
ports is not nearly equal and whilst expecting them to be equal would be unrealistic,
something should be done to ensure more containers are checked. Having one scanner at
a port that sees 60 percent of South Africa’s total container movement is not nearly
sufficient and a situation where there are no scanners at a port at all is almost
unimaginable. Increasing the amount of officials at ports may also be an idea to ensure
that corruption is not running rampant and to ensure that more checks are performed
more regularly and on a wider range of containers. The legislation could also be
amended to address the system of checks and balances more closely and provide

incentives for officials to exercise care in their duties.

These checks and balances could include: the creation of an independent regulatory
body (for example the Drug Enforcement Commission mentioned previously) to
monitor port officials but without a vested interest in the running of the ports, increase

port security with regard to cameras and the keeping of records; to create incentives for

% Clayton Barnes ‘Drugs pour into South Africa via open ports’ Saturday Weekend Argus 19 April 2008,
availabie at htep./www.samedia uovs. ac.za/cgi-bin/getpdf?vear=2008&refno=6790&iopic=13, accessed
on 7 September 2012,

7 tbid

¥ 1bid
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those who ensure the running of the port is performed in an upstanding manner and to
enhance accountability on the part of port officials and management. The legislation
could enhance the reporting mechanisms between officials so that there is constant
communication between the hierarchy of officials. Again it must be mentioned that,
from a purely practical viewpoint, morale should be boosted amongst officials so that a
sense of pride and integrity is instilled within them so they can perform their duties.
Haefele 1s in agreement with this submission where he states: “Corruption, declining
morale, lack of skills and resources are the main obstacles to proper border-control and

need urgent attention.”**’

Another shortfall relating to containers is that seals placed on containers may easily be
opened or broken by criminals attempting to get access to the goods in a specific

container:

The plastic seal can be broken and resealed using superglue to fix the break. The bolt-
type seal can be sawed through then two holes are drilled into both sides with a pin

inserted in the holes and the bolt glued together with superglue. Containers can also be

opened without breaking a seal merely by taking out the whole bolt leaving the seal.***

Therefore whilst the law in Chapter three provided that no person may break the seal
that a customs official had placed on a container, criminals are doing so anyway and are
also deceptively trying to make it look like the seal is still intact. It is suggested that
customs officials should use a more tamper-proof method of sealing containers to
ensure that illegal goods are not removed before a thorough inspection can be
performed and so that offenders may be apprehended in the process and not evade these

officials.

Some successful drug busts have involved the use of the x-ray scanner whilst others
have involved officials being ‘tipped-off” that drugs consignments were to enter a port.
Although ‘tip-offs’ are encouraged to ensure drug traffickers are caught and the drugs
and substances are seized before reaching the South African public, there needs to be a
reliance on more effective measures to detect drug consighments as ‘tip-offs’ are not

necessarily meant to be a regular occurrence.

9 Haefele, op cit note 425 at 114,
% Minaar, op cit note 424 at 78.
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4.2.3 Investigations

Haefele has also attributed the increase in drug trafficking to an inadequacy in South

Africa’s investigative stage process:

In most drug-related cases, inadequate investigation by the police and poor co-
ordination with prosecutors result in a few cases making it to the court. And when they
do, a large proportion are withdrawn due to the workload and inexperience of many
prosecutors who usually have little time to prepare evidence which can secure a

conviction,*!

From the international conventions and domestic legislation discussed earlier, it can be
submitfted that the investigation stages of any officials in the relevant States are
explained in detail, allowing for the seizure and confiscation of specific items so that
these can be admitted into evidence and allowing for State co-operation to assist in the
taking of any relevant statements from offenders. This provision in the law is however,
left in the hands of these officials to carry out in accordance with the law of their State
and where this is done inefficiently, the entire case may be dismissed from court for the
reason of evidence being inadmissible or for the lack of evidence. Drug traffickers may
witness the inability of law enforcement to secure a conviction against offenders and
may therefore not be perturbed by the potential risks of illicitly trafficking or trading

drugs in the maritime industry.
4.2.4 Implementation and Enforcement of Laws relating to Abalone

It was submitted previously in this dissertation that where the illegally caught abalone
resource was seized or where the protection of the abalone species was greater, drug
trafficking in South Africa may decrease in the sense that Asian criminal syndicates
would not have the incentive to provide drugs because the abalone it would trade or
exchange it for would be more difficult to obtain or it would be seized by police

officials performing regular inspections,

The shortfalls in the industry relating to this trade are: (i) that the public is oblivious to

the dangers affecting the environment,*** abalone is depleting due to its connection with
g g P g

*1 Haefele, op citnote 425 at 111,
"2 M Kidd Environmental Law 2 ed (2011) 273.
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the drug trade; (ii) some officials are not adequately trained to investigate environmental
matters and are not familiar with court processes and what information or evidence is
required,*™ this therefore affects the prosecutions and convictions™ of marine living
resource crimes; and (iii) there may be a difference in the punishment imposed by
legislation and the punishment that the court decides upon.*** This can be linked to a

lack of checks and balances provided for in the applicable Statutes,
4.3 Conclusion

Corruption, inefficiency, lack of skills and resources, and lack of integrity all facilitate
drug trafficking and trade in the maritime industry. The legislation in place has not been
enforced and implemented effectively. It is therefore concluded that whilst the law is
generally comprehensive in addressing issues relating to illicit drug trafficking and trade
in the maritime industry, the enforcement and implementation of such laws seems to be
lacking. It is possible that the enforcement issues could be addressed through an
adaptation of the applicable legislation to provide for checks and balances which would

ensure that the law as it stands and the practical implementation of the law correlate.

The Acts discussed above could incorporate provisions that allow ‘spot checks’ to be
performed to ensure officials are performing their official duties at all times, the law
should specifically define what each position occupied by these officials requires so that
these duties can be properly monitored and stricter penalties should be in place for those
who succumb to corruption. It would also be possible to assign an independent body or
organisation to monitor officials dealing with illicit drug trafficking and trade to ensure
they are performing their duties as specifically provided for by the legislation. This
creation of an independent body could be done through an amendment to the existing
statutes or it could be created by government through the promulgation of a new statute
created specifically to govern the functions of this body in relation to the laws required

to be upheld.

3 1bid,
4 Ibid
5 Ibid.
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CONCLUSION

This dissertation sought to set the scene regarding illicit drug trafficking and trade
through a survey of media reports and other documentary sources specifically reviewing
the legal framework in place and to address shortfalls in the implementation of illicit
drug trafficking legislation, particularly security measures relating to containerisation
and the abalone trade. It is evident that South Africa has large quantities of drugs
entering and exiting the country illegally. The international conventions that South
Africa is a party to and South Africa’s domestic legislation are in place to regulate the
occurrences of illicit drug trafficking by sea. The relevant provisions of these
instruments were set out in Chapter three and thereafter analysed in terms of their
applicability to the checking and inspection of containers and the drug and abalone trade

in South Africa.

Although South African legislation does have a number of checks and balances, the
system is nevertheless flawed. This results from insufficient resources or some technical
issues regarding the day-to-day implementation of the law. While, as m any modern
States, there may be room for improvement to the legal provisions, a careful analysis of
the legal provisions indicates that they are generally comprehensive in the combating of

the illicit trafficking and trade of drugs at sea.

Even though the law appears to be comprehensive in addressing the issues relating to
illicit drug trafficking and trade, these crimes are still prevalent in South Africa’s
maritime industry. There is clearly a loophole allowing these offences to occur. The
implementation and enforcement of the law is left in the hands of officials who have
specific powers and tasks to perform. These include the inspection of vessels and
containers to determine whether any drugs are being trafficked illicitly, ensuring that all
documentation accompanying consignments evidences the legal transportation of goods,
confiscation of any goods transported illegally including illicit drugs and substances and
the apprehension of offenders to ensure that they are punished. However, in this regard
corruption, inefficiency of personnel, inexperience, lack of skills, insufficiency of

resources, greed and a low sense of morale create an obstacle to the effective
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implementation and enforcement of the laws prohibiting the illicit traffic and trade of

drugs.

Port security measures involving the use of an x-ray scanner play a role in the detection
of illicit drug cargoes yet with the high number of containers entering and exiting South
African ports, most of these containers are not scanned or checked which opens the
floodgates for drug traffickers to transport their illegal cargoes with ease. Certain
suspicious containers are inspected by officials but this process requires a large amount
of officials. Despite the large number of officials being appointed, their numbers are

still, however, insufficient to inspect the large volume of containers.

It is evident from the finding of this study that certain amendments to the existing legal
framework should be effected, particularly to (i) increase the provisions specifically
relating to illicit drug trafficking in the maritime industry in the existing statutes; (if)
provide a comprehensive definition of drug trafficking; (iii) provide for a greater system
of checks and balances to combat corruption; (iv) develop the law to facilitate in the
practical procedures involving enforcement and implementation of the law and (v)
provide for an independent body to regulate and oversee procedures relating to illicit

drug trafficking and trade and corruption.
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