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ABSTRACT

The aim of this study was to find out the reasons why most of the time the
decisions taken by the trustees are challenged by beneficiaries at the Office of the
Pension Funds Adjudicator. Secondly, to engage with the sitting trustees in order
to understand what they go through when discharging their duties and their
thinking about the impact of their decisions on the socio-economic welfare of the
beneficiaries. The focus of this study was confined to the nature of interaction
between beneficiaries of pension funds living in the Greater Tubatse municipal
area and trustees, services available to former members of the retirement funds
found in the Greater Tubatse municipal area. Qualitative research methods in the
form of interviewer-administered questionnaires were used for data collection. The
sample size consisted of five widows, four retired members, a focus group
consisting of four sitting pension fund trustees from Greater Tubatse municipal
area, and one official from the Office of the Pension Funds Adjudicator. Only
persons who reflected the appropriate characteristics of the sample members
were chosen. Non-probability sampling was utilised to select the sample members.
The study revealed a poor service being rendered by trustees to beneficiaries,
disgruntled retired members of pension funds, as well as the difficulties and
challenges under which trustees operate. Lastly, the most common matters
referred to the Office of the Pension Funds Adjudicator for intervention, and what
is considered to be the weakness of trustees. Among others it can be
recommended as follows: that the Office of the Pension Funds Adjudicator be
decentralised to be accessible to rural communities, regulation of support given to
trustees to ensure uniformity, professionalisation of trusteeship, there should be
consequences for trustees who ignore their duties, and educating members whilst

still employed and the beneficiaries about the process of claiming death benefits.
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CHAPTER 1
OVERVIEW OF THE STUDY

1.1 Introduction

Historically in South Africa, pension was for the sole benefit of the white
employees. With slow political reforms black employees also became beneficiaries
of pension funds. It was not until the early 80s that with the involvement of trade
unions in South Africa that represented mainly black workers in the administration
of pension funds, that the retirement industry became a contested business with
numerous stakeholders. The retirement industry is regulated by Pension Funds
Act No. 24 of 1956 and by oversight institutions like the Office of the Pension
Funds Adjudicator (OPFA) and Financial Services Board (FSB).

Literature and research on the nature of contestation of the pensions, in particular
the decisions of the trustees, has been on-going as has identifying the sources of
the contestation and making recommendations for resolving the contestation.
However, much has not been done to find out the impact of the decisions of the
pension fund trustees on the socio-economic welfare of beneficiaries in South
Africa, especially when distributing death benefits as prescribed by Section 37C of
the Pension Funds Act 24 of 1956, and the investment decisions or choices of
trustees which has the potential to shape the socio-economic welfare of
beneficiaries. This study was aimed at determining the impact of the decisions of
the pension funds trustees on the socio-economic welfare of beneficiaries.

1.2  Motivation for the Study

The need for this research arose from the fact that there are disputes most of the
time after the trustees of pension funds have discharged or are in the process of
discharging their duty of distributing the pension benefits or death benefits to
beneficiaries. Furthermore, it appears that the disputes are informed by the
concerns of the beneficiaries, whose socio-economic welfare could be changing

for good or bad going forward with life without their breadwinners.



Literature and newspaper articles point to poor decision making by trustees when
tracing and identifying dependents in line with the requirements set by section 37C
of the Act, examples being Maphanga Mampoto Emily vs. Anglo Platinum Group
Provident Fund, Case number PFA/MP/1425/2004 and Komana Napogadi Mirriam
vs. Samancor Group Provident Fund, Case number PFA/MP/4828/2005/LM/th.
Both matters emanated from poor decision making by trustees, when executing
section 37C responsibilities. Literature also pointed to lost pension money that
emanated from poor investment decision making by trustees on behalf one
beneficiaries. Examples are the Mine Workers Provident Fund’s investment with
Fidentia Asset Management (Pty) Ltd in association with Living Hands Umbrella
Trust (FSB Bulletin 2008:14). In addition, Hunter (2013: 9) stated that a fund must

have an investment policy statement, which must be reviewed at least annually.

Evidence exists that indicates cases whereby some members challenged the
decisions of the fund administrators through the OPFA, and won the case and
received their benefits. For instance, in the complaint of Maphanga Mampoto
Emily vs. Anglo Platinum Group Provident Fund, Case number
PFA/MP/1425/2004 the contested issue was the distribution of the death benefit.
At the time the fund member joined the Provident fund, he was single, and as such
nominated two children of his sisters as the beneficiaries and their mothers. They

were still learners then and not yet working.

In the complaint of Komana Napogadi Mirriam vs. Samancor Group Provident
Fund, Case number PFA/MP/4828/2005/LM/th: the trustees refused to recognise
the complainant as the second wife and dependant of the deceased. In addition,
the trustees did not allocate any financial benefit to the children the deceased had

with the complainant

During a presentation to Pension Funds Lawyers at Misty Hills, Johannesburg on
05 March 2013, Nevondwe indicated that trustees are confronted with many
difficult decisions on a regular basis and are required to have knowledge and
understanding of the legal framework in which they operate as well as the rights of

the members under that particular legal framework. This was one the reasons the



researcher needed find out more about the impact of such difficult decisions on the

socio-economic welfare of beneficiaries.

It further appeared that some of the legitimate beneficiaries were not or may not
be benefiting due to, among other things, the failure of the board of trustees to
execute their mandatory duties for some reasons known to the trustees. The
Sowetan article titled” Widow in pension dispute with nyatsi” by Thuli Zungu dated
26 January 2015, p17 reported on a widow who was in a pension dispute with a

nyatsi (concubine, Northern Sotho).

The girlfriend was contesting to be the sole beneficiary of death benefits. It further
emerged that prior to the death of the fund member, the *nyatsi” had fraudulently
nominated herself as the sole beneficiary to receive all death benefits in the event
of the fund member’s death. The “nyatsi” was dismissive of the claims that she
fraudulently nominated herself as the sole beneficiary, arguing that she followed
the deceased member’s instructions when completing the form nominating herself

as the sole beneficiary.

Research has indicated that in recent years there has been a marked increase in
the number of cases referred to the PFA for determination, which have emanated
from the application of section 37C, which regulates the distribution of death
benefits to the identified dependants or nominees of a deceased pension fund
member (David, 2012:5). The findings of this study may be used for policy and
processes review by various pension funds trustees and other statutory bodies
entrusted with overseeing the administration of pension funds for the benefit of

fund members and their beneficiaries.

1.3 Context of the study

As an indication that decisions of trustees have the potential of having a negative
impact on the socio-economic welfare of pension funds beneficiaries, a study was
conducted in Accra, Ghana. Kutsoai and Morck (2012) when there was a need
understand the living conditions of surviving widows and orphans prior to and after

the death of their husbands or breadwinners. In order to clearly understand the

3



impact of the decisions of trustees on the socio-economic welfare of beneficiaries,
there is need to conduct the research on the impact of the decisions of the pension
funds trustees on the socio-economic welfare of beneficiaries. The likelihood is
that a similar situation may exist at the Greater Tubatse Municipal area given that
there were two complaints that were referred to the OPFA for adjudication
(Maphanga Mampoto Emily versus Anglo Group Provident Fund and Komana

Napogadi Mirriam versus Samancor Group Provident Fund).

Pensions are said to be positively linked to elderly pensioners’ health. Lloyd-
Sherlock and Agrawal (2014:1571) state that by meeting older people’s economic
needs, pensions are an effective means which seek to enhance other aspects of
their well-being, including their health status. Lloyd-Sherlock and Agrawal
(2014:1572) further stated that a number of studies have been conducted in South
Africa in the Langeberg Health District in the Western Cape, and they indicate that
pensions can have a significant effect on older people’s health status, suggesting

that wrong investment decisions are likely to cause health problems to the elderly.

Whilst acknowledging the rights of beneficiaries, Chowdhury (2014:389) indicated
that trustees are under no obligation to give reasons to the beneficiaries or explain
to them why they have taken a particular decision. It is probably against this
background that trustees in South Africa, may be of the view that they do not owe
any explanation to the beneficiaries on how a certain decision had been arrived at
regarding payment or non-payment of death benefits due for distribution. However,
the trustees at the end find themselves having to explain their decisions to the
beneficiaries through the OPFA.

Waitzer & Sarro (2013:32) acknowledged that in a fiduciary relationship, ultimate
decision-making authority must rest with the fiduciary alone, Waitzer & Sarro
(2013:32) further stated that this does not mean that a fiduciary cannot consult
with beneficiaries as part of its decision-making process, and therefore, called for
a statutory “duty to consult” plan of members before trustees take actions that

affect members’ interests.



However, Chowdhury (2015:387) indicated that section 1 of the Trustee Act 1925
restricts trustees’ powers of investment to safe investments. However, the Trustee
Investment Act of 1961 extended the trustees’ power of investment in shares, but
still the investment power was restricted, in order to protect the beneficiaries from
the trustee losing the trust fund in risky investment. In the South African context,
one such example of investments that nearly went wrong was the partial collapse
of African Bank, in which the Public Investment Corporation, which is the
investment wing of the Government Employees Pension Fund (GEPF), invested

the monies of government employees.

Nevondwe & Odeku (2014:773) concluded as follows: “Section 37C expects the
board to exercise its discretion in a manner which would result in an equitable
distribution of the death benefit notwithstanding that it does not provide any
guidelines as to how this is to be achieved”. Therefore, it is probably because of
this absence of guidelines that certain decisions of trustees are vulnerable to
challenges by aggrieved beneficiaries through the OPFA. The nature of many
complaints lodged showed an increasing tendency amongst many South Africans

living under cohabitation situations and the so-called “vat and sit” relationship.

According to Marumoagae (2012:5) section 7D(c) of the Pension Funds Act, 24 of
1956, indicated that the duties of a board is to provide sufficient and reliable
information to members of the fund informing them about their rights, benefits and
duties in terms of the rules of the fund. Through this research, it will be clear
whether road shows and awareness campaigns are being conducted by the
boards.

Nevondwe further states that member rights have been explicitly outlined in the
various sections of the Pension Funds Act, 24 of 1956, whereby the Act places a
duty on the trustees to inform members of their rights, benefits and duties in terms
of the rules of the fund, and that the core of the members’ rights lies with the
governance of the fund. While the trustee may have legal title to the trust fund, real
entitlements rest with the beneficiaries, and that trustees have a duty to act even-

handedly towards the different classes of beneficiary. It is the duty of the trustees



to provide information to the beneficiary, and it is also the right of the beneficiary to
see the trust document.

As much as Chowdhury (2015:389) states that trustees are under no obligation to
explain themselves to the beneficiaries regarding what informed the decisions they
have taken. To some extent, it is for the same reason that boards of trustees find
their decisions being challenged by beneficiaries through intervention by the OPFA
or the FSB; hence, the need to embark on this research to explore and understand
the implications of the decisions of the trustees on the socio-economic welfare of
beneficiaries. The number of complaints against the decisions of trustees may be
an indication that decisions of trustees bring undesirable consequences to the

beneficiaries.

Mhango (2014:105) stated that the OPFA has created a forum allowing
unrepresented litigants to challenge decisions of the pension fund organisations
and employers who participate in them, which they otherwise could not pursue in
ordinary courts due to the high cost of legal services in South Africa. In the United
States of America, the oversight structure that monitors the performance of
pension funds or retirement funds trustees is called The Employee Retirement
Income Security Act (Diaz, 2014:2).

According to Nevondwe & Odeku (2013:818) the OPFA is a specialist tribunal that
aspires to be a respected institution which makes binding and final determinations
in pension fund complaints submitted to it in terms of the Act. It is further stated
that OPFA resolves complaints in terms of the Act in order to uphold the integrity
of the pension fund industry and to protect the interests of the pension fund
members (Nevondwe & Odeku: 2013:818). The OPFA Annual Report (2013/14:6)
indicates that the office received 5405 new complaints, which represents an
increase of 4.7% on the previous period, and 6643 complaints were finalised,
representing a decrease of 22.3% on the previous period.

The Sowetan article titled “Laziness at pension’s agency blamed for payment
delays” by Thuli Zungu dated 04 March 2015, p19 reported a situation in which a

retired Limpopo advocate accused the Government Pension Administration



Agency of failing to process her pension pay-out since she had left the public
service in March 2014. The same Sowetan also reported on pl9 about a Giyani
based widow and her two children who had been living in abject poverty for the
past 14 years, yet they had almost R500 000.00 sitting in government coffers in
the GEPF.

This research seeks to find out how situations like this impact on the socio-

economic welfare of the beneficiaries concerned.

The OPFA Annual Report (2013/2014:12) points to another contested allocation of
death benefits by the board of trustees, whereby at the end of considering all the
facts presented by the complainant and the respondent, the PFA ordered the
allocation of the death benefit by the board of the first respondent to be set aside.
Again, the OPFA ruled that death benefit allocations be set aside in two separate
matters that came before it and ordered that thorough investigations be carried out
into the circumstances of all potential beneficiaries (OPFA Annual Report
2013/2014:17)

When the member's personal circumstances changed, he did not update his
nomination form of beneficiaries. Later his sisters got jobs and had working
husbands who supported them and their children. Following the fund member’s

death, the trustees allocated financial benefits to the children of his sisters.

The complainant, wife of the deceased challenged this decision as she felt that the
trustees had failed to investigate that the personal circumstances of the sisters of
the deceased had changed, and as a result their children were no longer
dependent on her late husband, and that such a decision was disadvantaging her
children financially compared to the children of the deceased’s sisters who have
both parents working and providing for them, compared to her children who lost
their breadwinner. Also that she was not employed compared to the sisters of the
deceased who had jobs. The complainant further argued that the children of the
deceased’ s sisters stood a chance to benefit three times more than her children,

as they would also benefit from the pension funds of their biological parents.



The PFA ruled in favour of the complainant on the basis that the trustees had
failed to investigate and could not prove that the children of the deceased’s sisters
were no longer dependent on the deceased prior to his death. The allocations to

the sisters’ children were redistributed to the children of the deceased.

The fund member had a wife with whom he was married in civil marriage, and
was also married to the complainant through customary marriage. Documentary
proof from the local traditional authority and from both families existed to

acknowledge the marital relations between the deceased and the complainant.

When allocating the benefits, the trustees failed to investigate and trace all the
legitimate beneficiaries. Further, the trustees refused to acknowledge the
deceased’s customary marriage and his children with the complainant. The
complainant argued that the trustees did not have the jurisdiction to question and
adjudicate on the status of her marriage, as this is the competence of the
Department of Home Affairs. In addition, she argued that in refusing to
acknowledge her and her children as the beneficiaries of the deceased, the
trustees were violating a statutory prescript that governs the distribution of pension
death benefits. In addition to that the deceased at the time of his death was

staying in the same household with the complainant and her children.

The above complaints as referred to the OPFA suggest the existence of either
flaws, lack of rationality in decision making or negligence by trustees when
discharging their duties. Furthermore, these complaints may suggest that
beneficiaries of death benefits as defined by the Pension Funds Act, Section 37c,
are not benefiting from their breadwinners’ pension benefits, which are meant for

distribution by Boards of Trustees.

In another complaint as indicated on the OPFA Annual Report (2013/2014:25),
one pension board was slammed by the PFA for ignoring registered rules when
computing a withdrawal benefit. The board of the Municipal Employees Pension
Fund used an amended rule yet to be approved, instead of abiding by an existing
approved rule. Furthermore, it appeared that the OPFA was the saviour of many



beneficiaries, because it offers free service to the beneficiaries, which enables the
beneficiaries to test some of the decisions of trustees.

Although evidence exists as seen in New Age (Free State) article by Tshimologo
Leeuw titled “PFA concludes ‘successful’ road show”, 19 February 2015, p3
indicated that the OPFA conducted a successful road show in Bloemfontein, it is
yet to be known what the geographical coverage of such “Road Shows” and the
extent to which beneficiaries were aware of the existence and the kind of

assistance that can be sourced from the OPFA.

Nevondwe (2013:7) stated that boards of trustees have an obligation of making
sure that relevant and sufficient information is being communicated to the
members of the fund informing them about their rights, benefits and duties in terms
of the rules of the fund. Another obligation the trustees have is to ensure that

employers are paying contributions to funds on time.

However, according to Lamola (2014:1), 60% of the complaints coming to the
OPFA come from private security companies, which is an indication that trustees
in the Private Security Regulatory Authority are failing to discharge the duty of
taking all the necessary steps to ensure that employers in the Private Security
Industry pay contributions on time without failure to the fund in favour of their
employees. Lamola (2014) further indicates that members of security companies
discover on their own that they are not properly covered. This is another indication
that trustees in the private security industry are not communicating with their

members.

1.4  Study Focus

The study focused on the challenges and experiences of pension fund
beneficiaries, in particular widows and former members living within the Greater
Tubatse municipal area emanating from their interaction with trustees of pension
funds operating in the Greater Tubatse municipal area. Secondly, to hear the side
of the pension fund trustees about their experiences and challenges when

interacting with beneficiaries, and the nature of the environment in which they
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operate. Thirdly, to find out from the OPFA how accessible the office is to people
living in Greater Tubatse Municipal area, and which is considered to be the
weakness of trustees when executing duties related to section 37C of the Act.
Finally, the study focused on the most the most common complaints reported at
the OPFA.

15 Problem Statement

The number of complaints, past and present referred to the OPFA , as reflected in
the OPFA’s Annual Report 2013/14 by beneficiaries for intervention against the
decisions of the trustees, and other complaints alluded to in the print media
(newspapers), point to the existence of decision-making problems by trustees

when discharging their duties to the disadvantage of beneficiaries.

Furthermore, it appeared that some of the beneficiaries only became aware of the
existence of trustees after the passing of their breadwinner, which is an indication
of the likelihood that these beneficiaries may as well not b