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Abstract

With the advent of industrialization came an increase in waste production, which invariably led to
an increase in pollution, particularly air poliution. This was due to the fact that the atmosphere
could no longer endure the arbitrary discharge of wastes using the natural process of dilution and
dispersion and of course this resulted in grave health hazards and a lesser degree of survival for
human heings as well as animals. Thus there arose the need to impose air pollution control
measures which could curtail pollution to such an extent where very little pollutant 1s diffused into
the atmosphere. This being the case, many countries enacted legistation for controlling air

pollution, for legislation was seen as the best way to impose measures to achieve this.

In this paper I intend to examine the approaches to air pollution control adopted by three countries
vis-a-vis South Africa’s approach to air pollution control with a view to offering a comparative

analysis and if necessary alternative suggestions to the approach adopted in South Afnca.

A general background on issues of air pollution and its control would he done in Chapter one as
an introduction to the issues to be dealt with in subsequent chapters. This would be followed by
a thorough analysis of the approach adopted in the Atmosphenic Pollution Prevention Act, 1956
in Chapter two. Following this, the various legislation which purport to deal with environmentat
air pollution in the United States of America, the United Kingdom and Australia would be
examined m Chapter three with a view to offering a comparative analysis under Chapter four. An
overall conclusion would then be given in Chapter five based on the strengths and weaknesses of
the laws examined in order to suggest, where and if necessary, an alternative form of approach for

South Afnica.
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Chapter 1

General Background

‘Cleaning up our nation’s air and water is clearly an important goal

of environmental law ...’
-Findlev & Farber “Environmental Law in A Nutshell’ (1988)

1.1_  Introduction

The World Health Organisation has identified pollution as one of the six major global health
hazards.' Thus the issue of pollution has become a pertineat one for environmentalists and one
of the subject matters of environmental law, is its control. Therefore throughout the world there
is a growing concern over increasing pollution and how it can be controlled if not curbed. In this
chapter, a general background on air pollution would be given. Specifically, we would look at the
ways in which air becomes polluted as well as the attendant results of air pollution, After this
would be an examination of the principles of pollution control and the various approaches to
pollution control that has been adopted by different countries before a general overview is given
on South Africa and air pollution. The approaches to pollution control would forin the basis of

our comparative analysis in the subsequent chapters.
1.2  Types of Enviroumental Pollution

Pollution has been defined as ‘the introduction by Man into the environment of substances or
energy liable to cause hazards to human health, harm to living resources and ecological systems,
damage to structures or amenity or interference with legitimate uses of the enviconment.”> There
are basically four types of pollution - air pollution, water poliution, land pollukon and noise

pollution. Of all these, air pollution is the most difficult to remedy because given the dmbivalent

! AT McMichael Planetary Overload (1993) 298, quoting WHO Environmental Health in Urban
Development (1991) in: M Kidd Environmental Law: A South African Guide (1997)121

2 MW Holdgate A Perspective of Lnvironmental Pollutien (1979) 7 1n Kidd op cit 121



nature of air it cannot be amassed in one place for the purpose of purifying.

Air pollution can be defined as ‘the introduction by man into the atmosphere of substances® or
energy liable to cause hazards to luman health, hann to living resources and ecological systems,
damage to structures or amenity or interference with legitimate uses of the environment.* Another
witer has defined air pollution simply as ‘the presence of disturbing quantities of pollutants in the
atmosphere.”> Whatever definition may be assigned to air pollution, it must be emphasized that
it is the most difficult type of pollution to remedy and it brings with it serious damage and lethal
consequences.’ This is because the nature of air is such that as essential as it is, it cannot be
amassed in a particular place for the purpose of purifying. This makes it necessary for stringent
controls to be imposed to curb the occurrence of air pollution. But then how does air pollution

occur and what if any are the lethal consequences referred to above?
1.3  Ways in Which Air Becomes Polluted
Air becomes polluted as a result of diverse human acwvities and natural causes through which,

certain pollutants are released into the atmosphere. At present six pollutants have been identified

as primary air pollutants.” These are particulate matters®, sulphur dioxide®, oxides of nitrogen'’,

® Substances means ‘any natural or man-made chemical elements ar compounds capable of being airbomne” -
sec JH Seinfeld Atmospheric Chemistry and Physics of Air Pollution (1986) 3

* I'his definition is based on the definition of pollution given above.
? Dept. Of Environmental Affairs ‘We Arc All Responsible’ (1990) Prisma 23 at 24
¢ ARabie South African Environmenial Legisiation (1976) 93

7 Smog Buslers, www.environment. vov.au/cpw smoven /pollation. html accessed 11 August, 1998; CEFR
Fuggle and MA Rabie (eds) Environmental Management In South Africa (1996) 418

$These includes particles of solid or liquid substances in a very wide range of sizes, from those that are visible
as sout and sonoke to particles too small to detect except under an electron miauscope - DP Currie Pollution:
Cases and Materials (1975) 10

® The source of this is from the bumning of coal and oil, especially high-sulfur coal - B Callaghan (ed) The
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carbon monoxide'’, lead "and volatile organic compounds”. These pollutants are usually
discharged directly into the atmosphere and chemical transformation of these primary pollutants
in the presence of sunlight or other primary sources may result in the formation of secondary

pollutants such as ozone and peroxyacylnitrates."*

Human activities produce smoke, soot, gases, fumes and particles which, contain these primary
pollutants. Specifically, human activities which, result in air pollution can be classified into two
main sources. These are stationary sources and mobile sources.” The former includes, activities

in power stations and other heavy industdes, solid waste disposal, agricultural activities,
tesidential heating as well as institutional and commercial heating while the latter is made up of

different forms of transportation. '

As pointed out above, human activities do not account for the total percentage of air pollutants
released into the air. Natural causes also contribute to air pollusion and these natural causes

include volcanic eruptions, dust storms, sait-laden sea-spray and veld and forest fires."”

Plain English Guide to the Clean Air Act (1993) 24

'I'he source of thas is from the buming of gasoline, natural gas, coal, oil etc, cars are an important source of
this pollutant - Callaghan op cit 24

" The source of this is from the burning of gasoline, wooed, natural gas, coal, oil etc - Callaghen op cit 24

12 This pollutant comes about as a result of leaded gasoline, paint from houses and cars, smelters,
manufacturing of lead storage batteries - Callaghan op cit 24

B vOCs are released from buming fuel (gasoline, oil, wood, coal, nahmral gas, etc), sotvents, paints, glues and
other products used atl work or at home. Cars are also an important source of VOCs. VOCs include chemicals
such as benzene, toluene, methylene chloride and methyl chioroform - Callaghan op cit 24

1 Fuggle and Rabie op cit (n. 7) 418
15 MN Rao & ITVN Rao dir Pollution (1989) 12

16 Dept. of Unvironmental Affairs ‘We Are All Responsible’ (1990) Prisina 23 at 24; Cf MN Rao &
HVN Rao op cit 12

17 Callaghan op cit (n.11) 24



1.4

Results of Air Pollution

The environmental effects of air pollutants on the atmosphere has resuited in certain conditions

in the ambient air quality. The conditions identified over the years and supported by a weight of

scientific evidence are as follows'®:

Acidic deposition: This occurs when sulphur and nitrogen compounds preseat in the
atmosphere as gases or particles are transported to the ground either directly by an
expanded pollusion plume layer' or by being washed out by rain® or by being captured
by impaction on aerosols which are subsequently deposited on vegetation (occult
deposition).! The damaging result of acid deposition includes acidification of freshwater
ecosystems, denudation of forests and agricultural crops, erosion of metallic surfaces and
destruction of masonry structures. The major impact on human health can be seen from
the fact that the acids are able to dissolve lead and other heavy metals from water
catchment areas and plumbing systems*’. Acid rain is only one component of acidic

deposition and occurs either as a result of wet deposition or occult deposition.”

Smog Formation and visibility reduction: Smog is a synchronym of two words - smoke and

fog.?* There are two types of smog - photochemical or coal induced.” The latter results

1 Fuggle & Rabie op cit (n. 7) 418-9

19 Also called dry deposition

% Also calied wet deposition

2 Fuggle & Rabic apcit (n. 7) 418

= Fuggle & Rabieop cit (n. 7) 418

B pw
2 Rao

B ibid

Boubel ¢t al Fundamentals of Air Pollution (1994 ) at 155

& Reoopoit (n.16)11
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from particles emitted during solid fuel combustion combined with fog while the former
results from the preserllce of secondary pollutants such as ozone and peroxycetylnitrate
(PAN) and usually occurs under adverse meteorological conditions when the air movement
is restricted. ** Smog is principaily responsible for visibility reduction and causes eye

irdtation, damage to vegetation and cracking of rubber.”’

Ozone Depletion: This occurs as result of chlorofluorocarbons, halons and nitrous oxide

(P2

released into the atmosphere by various natural and industrial processes.”® Previously the
destruction and creation of stratospheric ozone occurred as part of a natural process that
maintained a relatively constant amount of ozone in the stratosphere.” Over the years
however, the constant use of chemicals, notably chlorofluorocarbons (hereinafter referred
to as CFCs) and halons and their related compounds, have affected the natural balance of
nature to such an extent that the natural process is unable to cope with the large amount
of chemicals being released into the atmosphere thus resulting in the gradual depletion of
the ozone layer. Asa result of this depletion, the levels of uitraviolet radiation reaching
the earth’s surface has increased. Ultraviolet radiation has been found to result in an
increase in the incidence of skin cancer and cataracts as well as cause suppression of the

immune system.* It has also been shown that crops” and marine resources™ suffer

% ibid
*? ibid
2 Luggle and Rabie op cit (n. 7) 419

% S§ Shimberk ‘Stratospheric Ozone and Climatic Protection: Domestic Legislation and the
Intermanonal Process’ 21 (1991)Environmental Law at 2182

30 'Stratospheric Ozone Depletion Ilearing’ in: Shimberk op cit (n. 29) 2182

3 Lor instance, ultraviolet irradiated plents suffer from reduced leaf areas, plant stunting, a reduction in total
dry weight of the plant and increased plant diseases - see A Temura, “Overview of our Current State of
Knowledge of TJV Ellcels on Plants,” 1986 Ovone and Climaie Study at 147 in: VP Nanda (ed)

International Environmental Law & Policy (1995) 214



negative consequences.

4. Changes in Global climate: This is otherwise known as the ‘Greenhouse effect’. It is
believed to occur as a result of gases like carbon dioxide, methane, water vapour, nitrous
oxide, chlorofluorocarbons, halons and peroxyacetylnirate (PAN) trapping outwardly
radiated long-wave radiation.”> It has been predicted that this action will lead to a global
warmning of the earth’s atmosphere with major changes in patters, nsing sea levels and

extended desertification.™

The varnious conditions discussed above have an adverse effect on man and the environment in
many ways. These effects, in addition to those mentioned above, include soiling homes, interfering
with the growth of plants and shrubs, diminishing the value of agricultural products, obscuring our

view, adding unpleasant smells to the environment and most particularly endangering our health.*
1.5  Principles of Pollution Control

Over the years certain principles have been generally agreed upon as constituting principles of
pollution control. These principles do not aim to completely prevent pollution.’* For to attempt
to do this would be unrealistic as well as impossible. Instead they aim to reduce pollution of the

different media - air, water and land - to the greatest possible minimum. Of the various principles

32 For instance ultraviolet radiation damage fish larvae and juveniles, shrimp larvae, crab larvae, and other
amall snimals and planis which are essential to sustain the marine food chain - sce Nanda op cit 214

* JFuggle and Rabie op cit (n. 7) at 419
3 bid

¥ Currie op ¢it (m. 8) 11; it is welt estublished that air pollution contributes to the incidence of such chronic
diseases as emphyscma, bronchitis and other respiralory ailments.

8 Xidd op cit (n. 1) 122



to be discussed below, the first two are said to be universally agreed upon.”

1. The Polluter Pays Principle: This principle was first set out by the Organization for
Economic Co-operation and Development in 1974.** 1t entails that a person who produces
pollution or is involved in any polluting activity be responsible for the costs of preventing
or dealing with any pollution caused by that activity, instcad of having these costs passed
on to somebody else.” It has, however been argued that this principle is an elusive one
because it is not clear whether it means that the person producing the pollution should pay
for all costs of eliminating pollution or whether he must pay to continue polution or that
there is an acceptable Jevel of pollution and if the polluter does not exceed that level, he
docs not have to pay at all."® Whatever may be the case it must be pointed out that in
reality it is not the polluter that pays but rather the consumer of the products through the
imposition of higher prices to cover the costs incurred.*'

2. The Precautionary Principle; This principle is highly conscrvalive in its approach and
is said to have originated in Germany based on the fact that the German word
Vorsorgprinzip literally means precaution or foresight’.*? It posits that polluters minimize
and wherevcer possible prevent the discharge of harmful substances through the application
of preventive ineasutes in situations of scientific uncertainty where a course of action may

cause harm to the environrment.® This principle has been justified by the fact that it is

7 Kidd opceit(n. 1) 8
1> Pearce et al DBlueprint for a Green Economy (1989) 156-7 in Kidd op cil(n. 1) 8

* M Purdue ‘Inlegrated Pollution Conlrol in the Bivironment Protection Act 1990: A Commng of Age of
Linvirontnental Law?’ 54 (1991} Modern Law Review 534 a1 536; C[ Kiddopcit (n. 1) 8

dE‘Burdue opcit 536
41 .
Purduc op cit 536

" Purdue op cit (n. 39) 535; CrKidd op cit (n.1} 9;, it has come to mean the minimisation of the risk of
polhwion.

* Purduc op cit (1.39) 535, CI' R Maleolm A Guidebook to Isnvivonmental Faw (1994) 27



better to err on the side of caution than to take risks with the environment, **

3 The Preventative Principle: As the phrase implies this principle entatls that pollution
should be prevented and is based on the maxim that prevention is better than cure.”
However it is obvious that this is practically impossible for as it would later be shown
many necessary activities would have to be stopped in order for there to be complete
prevention.** More so as one writer noted, © ... it [is] only achievable when starting with

a clean slate’’

which definitely is not the case with many countries.

4. The Cradle-To-Grave Principle: This principle posits that steps be taken right from the
stage of production to the end of production to reduce or eliminate pollution. It is
definitely a step in the right direction for it takes into cognisance the fact that pollution
occurs all through the different stages of production.

5. End-of-Pipe Principle: This principle emphasizes the cleaning up operations at the end
of production. While not saying that cleaning up operations is not importaat to pollution

control, it must be pointed out that emphasizing on cleaning up operations would do little

to minimize pollution that occurs during the different stages of production.
1.6  Fundamental Objectivces of Pollution Control

The United Nations Commission on Environmental Development (UNCED) identified four
programme areas in the 1992 Agenda 21 document relating to environmentally sound waste

management.*® The programme areas which, are outlined below are interrelated and mutually

* Malcolm op cit 27
# Malcolm op cit 28
46 , .
Purdue op cit (0.39) 535
* Maicolm op cit 28

* NA Robinson (ed) Agenda 21: Earth’s Action Plan (1993) 462



supportive and listed in order of hierarchy.*

The programme areas are:

1. minimiZzing wastes,;

2. maximizing environmentally sound waste reuse and recycling;
3. promoting environmentally sound waste disposal and treatment;
4

- . 50
extending waste service coverage.

The first three programme areas correspond with the conventional view as to what constitutes the

three fundamental objectives of waste management.*' These are:

1. The avoidance of waste production;
2. The reduction of those wastes which cannot be avoided and
3. The disposal of the residue in an environmentally acceptable and safe way.>

Though dealing with waste management, these fundamental objectives of waste management
accord with the general objectives of pollution control.® ® This is because waste and pollution are
in many cases inextricably linked for most often than not pollution occurs as a result of waste

production and subsequent disposal.™

* See section 21.6 of Agenda 21
%0 See section 21.4 of Agenda 21
3! Kidd op cit (n.1) 123

2 Republic of South Africa Report of the Three Committees of the President’s Council on a National

Envirenmental Management System (1991) 94, this Report also includes two other objectives: 1) greater use of
degradable packaging material and ii) the sorting of household waste at source to facilitate disposal and recycling

53 Robinson op cit (n. 48) 462
34 The definitian of waste here need not necessanly rmean waste in the sense of that which we do not want; it

encompasses the broader definition of that which we fail 10 use for its proper purpose - Kidd op cit (n.1)
121
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1.7 Approaches to Pollution Control

So far we have looked at the principles of pollution conirol and the fiindamental objectives of
pollution control. We are now going to look at variousapproaches to pollution control which are
more or less based on some of the principles discussed above. These approaches, which have the
fundamental objecttves outlined previously as a focal point, usually form the basis of the provisions

of the different legistation used by countries to control pollution.

Basically, pollution control can be effected by regulating the source of air pollution or regulating
the emission itself. Regulation of source can be effected by (1) using devices to remove all or part
of the pollutant from the gases discharged to the atmosphere, (2) changing the raw materials used
in the pollution-producing process or (3) changing the operation of the process so as to decrease

pollutants emitted.”*

Over the years cerltain strategies for pollution control have developed either aimed at regulating
the source of air pollution or regulating emissions of air pollutants. These sirategies are air quality
management strategy, emission standard strategy, financial incentives strategy and cost-benefit
strategy. Air quality management strategy is effected by setting certain emission limits for ihe
different air pollutants.®® Emission standard strategy involves developing and promulgating an
emission standard or determining on a case by case basis an emission limit on sources.””  Financial
incentives strategy involves the imiposition of tax, fee or fine schedule on emissions usually based
on the promulgation of air guality standards while cost-benefit siratepy sceks to maximise cost

effectiveness.”®

> Boubel et al op cil (. 23) 66

%% Boubel et al op <l 68
57 _ .
Boubel etwl op ¢t {0 23)69

% Boubel ct al op ¢it (n. 23) 69
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The following approaches, which form the clean air philosophy of different countries are based on

one of the strategies discussed above.
1.7.1 DBest Practicable Means

The “best practicable means™’ (hereinaller referred to as BPM) is an approach which focuses on
controlling the source of poltution and it does this by laying down a specification standard which
entails the specification of equipment, type of construction or particular method to be used in
reducing pollution.*” This standard determines that only pollution control equipment which meets
certain design requirements may be used in operating certain processes that are responsible for air
pollution. The permit system is usually involved and so grant of a permit to carry out a scheduled
process is subject to the polluter complying with certain minimum specification standards.”*
The essential elements of BPM are as follows:

a) No emission can be tolerated which constitutes a recognised health hazard, either short or long

term;

b) emissions in terms of both concentration and mass must be reduced to the lowest practicable

%% Which involves the emission standard stralegy
60 . . :
Rabie op cit (n. 6) 95

61 Rabie op cit (n. 6) 95
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amount taking into account local conditions and circumstances, current state of knowledge on
control technology and effects of substances emitted, financial considerations and the means
to be employed;
c) having secured the mimmum practicable emissions, the height of discharge must be arranged
so that the residual emission is rendered harmless and inoffensive by dilution and dispersion.®”
The BPM approach allows for flexibility and is a sensitive means of achieving a balance between
costs and benefits of control.” It is also very adaptable because the demands that are made on
industnes in applying the BPM of air pollution control can be increased as improved methods of

air pollution control are discovered.*

Despite all these ments in its favour, the BPM approach has been criticised as an approach, which
puts economic costs above and before the environment. It does not promote a holistic approach
to the prevention of pollution.® Yet, the best form of approach should be one that puts the
environment as a whole first, particularly since air once polluted cannot be easily cleansed and can

go on to affect other parts of the environment.

621 & J Baker (eds) Clean Air Round The World: The Law & Practice af Air Pollution Controlin 14
Countries in 3 Continents (1988) 127

8 ibid
5 Rabie op cit (n. 6) 96, CI Kidd op cit (n. 1) 128

i Republic of South Africa Report of the Three Committees of the President’s Council on a National
Management System (1991) 62
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In addition, the BPM approach needs close monitoring in order to be effective. This is a problem,
particularly in South Africa, because there is usually a dearth of manpower to carry out the
arduous task of inspection of premises where scheduled processes are being carmed out to ensure
compliance with the terms of the specification standard. This approach is that presently being

utilised in South Africa.

1.7.2 Market Approach

According to formulators of the market approach®, ‘pollusion rights’ should be allocated to permit
a business ... to pollute above the allowable federal limit.” ®” In other words, pollution rights
would be allocated to a business in the form of a pertnit. The business would then be allowed to
pollute above the allowable federal limit but the incentive would be the tradeability of the permit.
Thus where the business cleaned up its pollution source it would be allowed to realize a profit by
selling its permit to pollute to another business.® Of course until the business cleaned up its

pollution sources it cannot sell the permit.

The motivation for the use of the market approach is that ‘once a business recognised the
possibility of selling its pennit it would see that pollution is not costless’® and also that ‘the
creation of new markets to reduce pollution reduces the external aspects to waste disposal and
makes them internal costs, just like costs of labour and capital’” thus ‘encouraging more

ecologically sensitive behaviour.”” The advantages of the market approach can be outlined as

% Which adopts the fnancial ince nfivestrategy and emissiens standards strategy

S Ep Enger & BF Smith Environmental Science: 4 Study of Interrelationships 4th ed (1992) 393
%% ibid

% ibid

™ ibid

! MS Greve & FL Smith It (eds) Environmental Palitics: Public Costs, Private Rewards (1992) 187
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follows:”

2 bid

It reduces the regulators’ need for information and technical expertise. Thus the regulators
need just determine overall price or quantity of pollution and leave it to the pollution

sources to decide which firms would clean up and to what degree.

It allows for a large amount of flexibility because productive activities are not banned

outright but can continue where most valuable.

When contrasted to mandated technology approaches, this formn of approach improves the
visibility of pollution control costs which in turn may encourage greater attention to the
costs and benefits of each particular control program or at the very least reduce the

tendency to view environmental protection as a “free” good.

Imposing the charges or financial burdens of emission rights schemes directly on polluters
and in proportion to their actual poilution output, tends to produce long-term
improvements in the availability and selection of pollution-reducing technologies and

operating policies.
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However opponents of the market approach say that pollution permits are nothing more than
taking public resources and tuming them into something that can be treated as if it were
property.” Others argue that the permit system seems to approve of a given amount of pollution

which, would not be of henefit towards curbing pollution.™

A good example of the use of the market approach can be found in the bubble concept as nsed in
the United States of America. Under the bubble concept, a complex is treated as a whole as
though there were a dome or bubble over it and the emissions are measured in totality instead of
the situation where each discharge point is focussed on.”> Thus when a new source has been
added to a group of existing sources under the same ownership in the same industnal complex,
instead of requiring the new source to imeet at the offset, new source performance standard
(NSPS), best available conwrol technology (BACT) and or lowest available emission rate (LAER),
the new source is allowed to be added provided the total emission of the relevant regulated
pollutants from the total complex is decreased.” Tn other words, total emissions cannot exceed

the aggregated amount for the four stacks.”’

1.7.3 Uniform Standards

The uniform standards approach” involves setting a particular standard for emissions of air
pollutants which is uniformly adopted throughout the country. Here the idea is to have a uniform
emission level for different air pollutants. The problem with this approach is that it is not realistic

™ Lnger & Smith op cit (n. 67) 394
™ ivid
7 VR Patton-Hulce Environment and the Law: 4 Dictionary (1995)123
76 .
Roubcl et 4l op cit (n. 23) 415
77 Patton-I fulce op cit(n. 75) 123

8 Which involves the air quality management strategy
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to assume that air pollutants are released in the same measure and degree all over the country.
This is because certain parts of a country may be subjected to greater releases of pollutants

compared to other parts of the country.

1.7.4 Best Practicable Environmental Option

This approach is ‘the resuit of systematic consultation and proeedures that stress the protection
and preservation of the environment as a whole - that is air, land and water.”” According to the
South African Department of Environmental Affairs, it results in the greatest benefit for or least
damage to the environment at an acceptable cost in both the long and the short term.* It focuses
on the potential for waste elimination from a given process and will lead to improved design and
operation of industrial processes, minimizing waste generation through the application of ‘clean

technologies’.”!

This is obviously a better approach than the BPM approach and the market approach because it
takes into account the environment as a whole and puts the environment first which is not a
consideration of the BPM approach. It is an approach which is a criterion for integrated pollution
control® action and is aimed at preventing and minimizing the release of pollutants to air water
and land from industrial processes and other economic activities and where pollution does occur

to keep them to a minimum and make them harmless to people and the environment as well.® It

” Fuggle & Rabic op cil (n. 7) 439
® Fuggle & Rabie op cit (0. 7) 439
81 Fuggle & Rabie op cit (n. 7) 454

b Integrated Pollution Control action can be defined es the range of organisational and legislative changes that
enable institulions deal with the connected nature of environmental problems - Brussels Symposiwn on
Imtegrated Pollution Conwol (1988) - N Haigh & F Irwin (eds) /ategrated Pollution Control in Furope and
North America (1990) 9; Cf M Kidd ‘Integrated Pollution Control in South Africa: How easy & Task?” |
(1995) SAJELP at 37-8

83 Kidd op cit (n. 1) 170



17

has been adopted by the United Kingdom as her technique for pollution control.

Having examined the different approaches to air pollution control, we would now go on to briefly

look at the situation in South Africa with regards to air pollution.

1.8 South Africa & Air Pollution Control

South Africa is the most highly industrialised country in Africa and one of the more highly
developed industrial countries in the South Hemisphere.®*  As a result of South Africa’s wealth,
variety of natural resources and her dnive to achieve independence from overseas sources, she
presents examples of almost every possihle source of air pollution and most types of pollutants.*
The major sources of air pollution in South Africa comes from pollution generated by vehicles
and the combustion of fossil fuel ** More specifically there are five major activities which generate
air pollution in South Africa. These activities are fuel combustion and gasification from stationary
sources, filel combustion in mobile sources, industrial and chemical processes, solid waste disposal
and land surface disturbances.®” Fossil fuel utilisation is divided between coal and oil.3® Coal is
the country’s primary energy source while oil is ranked second.” With the combustion of coal and

oil, pollutants like carbon monoxide, nitrogen dioxide are released into the atmosphere in the form

Mg Grange “The More Inmportant Sources of Air Poflution in the Republic of South Africa and the Most
Recent Control Policies Adopted By Authoritics’ (1991) Clean Air Joumnal 4

8 Dept. o f Environmental Affairs First Report on the Situation of Waste Management & Poltution Control in
South Africa (1991) 37

% puggle & Rabie op cit (n. 7) 417
%7 Fuggle & Rabic op cit (0. 7) 417- 8
®rupgle & Rabie ap cit (n. 7) 420

8 Tuggle & Rabie op cit (n. 7) 420 where coal is said to contribate 82.3% of South Africa’s pniary energy
demand while coal comtributes 10.4%



18

of a plume from a tall stack after which they are dispersed by wind.*

Certain problem areas affected by air pollution have been identified by Prof. HJ Annegarn.”!

These areas are Soweto, Townships like Meadowlands and Kagiso, the Vaal Triangle, city centres
in Johannesburg and Pretoria, Cape Town, Durban and over the Drakensburg escarpment.”> The
air poltution problem in these areas range from mine dust pollution to photochemical smog as well
as coal smoke from fires and sulphur dioxide problems.” In particular, the Eastern Transvaal
Highveld (ETH) (which includes the Vaal Triangle) has been identified as a region of major
envirormental concern for South Africa because it forms the country’s industrial powerhouse and
from surveys conducted it was found that particulate emissions in the ETH totalled 427, 264
tonnes per anum while sulphur dioxide, nitrogen odide and carbon monoxide emissions per
annum totalled 1, 217, 728 tonnes, 407,001 tonnes and 371,888 tonnes respectively.™ Of each
of the sulphur dioxide, nitrogen oxide and carbon monoxide emission in the eastern Transvaal

Highveld, more than 90 percent derived from coal combustion at Eskom power stations.*

With regards to air pollution from mobile sources, internal combustion petrol engines produce
carbon monoxade, unbumed hydrocarbons and oxides of nitrogen. These unburned hydrocarbons
and the oxides of nitrogen may also combine when exposed to rays of sun to form photochemical

smog. Although the admissible amount of lead in petrol has been reduced by 50 per cent (since

0 Fuggle & Rabie opcil (n. 7 ) 423

1 See [ Jones “All We Need is the Air We Breathe’ Sunday Times March 1 1998 at 16; Prof.
Anncgarn is of the Scholand Research Ceatre for Nuclear Sciences at the University of Witwatersrand.

% ibid

* ibid

M it Stratepics for dealing with Transveal Highveld acidic deposidon situation First JTUPP A regional
canference on Air Pollution, National Association for Clesn Air, Pretoria (1990) in: Fuggle & Rabie op cit

(@.7)425

9 Fuggle & Rabie op cit (n. 7) 425
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1987) the amount of lead in the air is still well below internationally acceptable levels.*

Legislation has been seen as the best way to control air poHution particularly with the use of the
permit system and the imposition of criminal sanctions for non-compliance. Thus South Africa
like many other countries has attempted to control air pollution through different legislation,” the
most important being the Atmospheric Air Pollution Prevention Act, 1965 which we shall be

examining in the next chapter.

% Dept. of Environmental Affairs ‘We Arc All Responsible’ (1990) Prisma 23 at 24

77 For example the Health Act 63 of 1977, regulations in terms ef the Mines and Works Act 27 of 1956 (now
applicable in terms of the Minerals Act 50 of 1991)and the Road Traffic Act 29 of 1989
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Chapter Two
South Africa’s Air Pollution Control Legislation

2.1 Introduction

Prior to the enactment of the Atmospheric Pollution Prevention Act 45 of 1965, South African
legislation provided only a limited degree of control over air pollution. This was done through the
Public Health Act 36 of 1919, where air pollution was classified as a statutory nuisance to be
regulated by local authorities and enforced by way of notice of abatement and criminal sanction.
In 1958, a bill for air pollution control was introduced and in April 1965, the Atmospheric
Pollution Prevention Act 45 of 1965 was promulgated.’ The Actis based on the British Alkali etc
Works Regulaton Act of 1906 and the British Clean Air Act of 1956. At its inception the Act was
administered by the Department of National Health and Poputation Development but it is now being

administered by the Department of Environmental Affairs.’

2.2  The Atmospheric Pollution Prevention Act 45 of 1956

The Atmospheric Pollution Prevention Act (hereinafter referred to as the Act) provides for the
uniform and comprehensive control of four different types of air pollution - pollution resulting from
noxious or offensive gases, smoke pollution, dust pollution and pollution as a result of vehicle
emissions. The Act draws a distinction betwcen control aimed at regulating the source of air
pollution and control aimed at regulating the emission itself and places more emphasis on control
aimed at regulating the source of air pollusion.’ The approach adopted by the Act for regulation
of air pollution is the ‘best practicable means’ approach. The merits and/or demerits of this

approach would be examined later on in the chapter. The Act is divided into six parts which, deal

YFR Fuggle and MA Rabie (eds) Environmental Management in South Africa (1996) 436
2 Control was transferred in 1995 - M Kidd Emvirormentaf Law: 4 South African Guide (1997) 127

* Y Burns “To Breathe or Not '[o Breathe: How Effective is T.cgislation Governing Air Pollution’ 8 (1992)
Clean Air Journal 5
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with a knowledge of the problems conceming atmaspheric poliution.® The powers of the chief
officer and inspectors are set out in section 7 and include the power to examine without previous
notice and at any time any process in which any noxious or offensive gas is used or produced and
any apparatus for condensing any such gas or otherwise preventing the discharge thereof into the
atmosphere for rendering any such gas harmless or inoffensive when discharged, to demand for the
production of the registration certificate or provisional registration certificate issued in respect of
such premises, and to apply such tests and take such samples and make such enquiries and
investigations as appear to him to he necessary for the due performance of his functions under the
Act.’ Refusing to cooperate as well as obstructing the chief officer or inspectors from carrying out

their duty constitutes an offence under the Act.*

2.2.2 Part II: Control of Noxious or Offensive Gases

This part relates to atmospheric pollution resulting mainly from industrial processes. Controlling
noxious and offensive gases'' is the direct responsibility of Lhe chief officer. Section 8 provides for
the declaration by the Minister of a controlled area. In 1968 the whole of South Africa was
declared a controlled area."? Thus this Part of the Act is applicable to the whole of South Africa

and so no scheduled process™ can be carried on in any premises within any area in South Africa

¥ Scetion 6(3)
? Section 7(1) {a), (b), & (c) of the Act
10 Section 7(2)

‘Noxtous and offensive gases’ is defined under e Act as “any of the following group of compounds when inte

Jorm of gas, namely, hydrocarbons, aleohol, aldehydes, lectones, ether, esters, phenols, organic acids and their
derivatives, halogens, organic nitrogen, sulphur and halogen containing astimony, arsenic, beryllivm chromium,
coball, copper, lead, manganese, mercury, vanadivim or zinc or their derivatives, cement works, fumes and odours
Jrom purification planis, glue factories, cement works and meat, fish or whale processing factories, and any ether
gus, fmes er particulate matter which the Minister may by notice in the Gazette declare to be noxious or offensive
gas for the purpose of this Act; and includes dust from asbestos treatment or mining in any controlled area which
has not been declared a dust control area in terms of section 27.

2 GNR1776 GG 2179 4
" 'his means any works or process specified in the Second Schedule; The Sceond Schedule contains a list of

seventy-one scheduled processes which include sulphuric acid processes, roasting processes, producer gas
Processcs, amine processes, magnesium processes sclenium processes, chlorine processes, hydrofluoric



without a registration certificate authorising the carrying on of such process in or on those
premises™ and where a person was carrying on a process on any premises prior to the declaration

of the area as a controlled area, he must apply for a registration certificate within three months."

Sections 9 (1) (b) & (c) goes on to provide for situations where a person wishes to erect, alter or
extend any building or plant or existing building or plant which is intended to be uscd for the
purpose of carrying on any scheduled process. In such situations the person must be a holder of
a provisional registration certificate authorising him to make the alteration, erection or extension.
The exception to this (and this only applies to a situation where there i3 a current registration
certificate) is where the alteration or extension will not affect the escape into the atmosphere of

noxious or offensive gas produced by the scheduled process in question. ™

However before the Chief Officer can issue a registration certificate or provisional registration
certificate he must be satisfied that the best practicable means'’ are being adopted for preventing
or reducing to a minitnum the escape into the atmosphere of noxious or offensive gases produced
or likely to be produced by the scheduled process in question.'® And in order for him to be
satisfied, he is required by the Act to look at:-

the nature of the process;

the character of the locality in question;

the purposes for which other premises in such locations are used;

any other considerations which in his opinion have a bearing on the matter; and

" Section 9
15 ¢ .
Section 9 (1) (a) (i)
18 $oction 9 (D (v)
17. . . .

Defined by the Act to mean the provision and maintenance of the nccessaty appliances o Lhat end, the
ellective care and operation of such appliances, and the adoption of any other methods which having regard to
local conditions and circumstances the prevailing extent of technical knowledge and the cost likely to be
involved may be reasonably practicable and necessary for the protection of any scction of Lhe pubfic against the

cmission of poisomous or noxious gases, dust or any such fumes

18 section 10 (2) (D)
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whether the carrying on of that process in or on the premises in question would not be in
conflict with any town planning scheme and operation or in course of preparation in respect

of such locality.”

Where however the Chief Officer is not so satisfied he has to, by netice in writing, require the
applicant to take the necessary steps within a period stipulated in the notice for preventing or
reducing to a minimum the escape into the atmosphere of noxious or offensive gases produced or
fikely to be produced by the scheduled process.*® A person found to be in contravention of the
provisions of section 9 would be deemed to have committcd an offence for which penalty is

provided for under section 46 of the Act.”’

A person may appeal to the Air Pollution Appeal Board where he is aggrieved by the decision of
the Chief Officer™ and section 13 (1) (b) goes on to provide that such a person may continue to
carty on the scheduled process to which such appeal relates pending the decision of the Board on
such appeal if such scheduled process was being carried on prior to the decision of the Chief Officer
or the imposition by him of the requirement which is the subject of the appeal and if the Chief
Officer has becn satisfied that the escape into the atmosphere of gases produced by the said process
is not or is not likely to give risc to 2 danger to the health of man and has granted permission that

the carrying on of that process be continued.
2.2.3 Pari U1: Smoke Control

This part of the Act regulates the emission of smoke from industry and from residential and rural

areas but only in respect of areas which, this Part has been declared to be applicable.”® However,

 Section 10 (4)

# Seetion 10 (2) (b)
21 Scction 9 (2)

* Section 13 (1) (a)

2 Seetion 14(1)
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the provisions of this Part do not apply to the State.”

A local authority must concur before the Minister can declare an area to be subject to smoke
control under the provisions of this Act.”® This is because the powers conferred by this part of the
Act for the control of smoke in controlled areas is exercised by local authorities. But the Ministcr
may, after consultation with the Minister of IYinance and the local autherity in question, dircct that
the powers of the local authority be transferred to the chief officer.® In addition, where a smoke
control zotle does not fall within the jurisdiction of a Joca! authority , the Minister may appoint

either the chief officer or an adjoining local authority to exercise the necessary powers.”

Where the Minister receives a report from NAPAC and is satisfied from the report that smoke is
causing a nuisance, he may order that the powers with regards to smoke control be exercised by
the chief officer if he believes that the local authority, under whosc jurisdiction the area falls, has
not taken any reasonable steps to prevent the continuation of the nuisance. But where the smoke
does not emanate from a smoke control zone the Minister may declare the smoke control provisions
of the Act applicable in the area to the extent necessary to prevent the continuation of the nuisance

and in which case he may authorise the chief officer to regulate smoke control in that area.”®

Local authorities are empowered under section 18 to make regulations prohibiting the emission of
dark smoke; the installation alteration or extension of {uel-burning appliances; the removal of such
appliances; the use or sale for use of solid fuel for a [uel-burning appliance, the regulation of records
relating to fucl-burning appliances; the inspection of fucl-burning appliances and generally for the

effective control of the emission or emanation of smoke from any premises. The regulations may

u Section 47; Althongh the chicl officer hias intimated that parastatals such as Eskom and Sasol are bound -
Fugple & Rabie op cit (n. 1) 446

% Scetion 14(2)
%6 Sectian 14(3); see also section 14(4) where the local authorily may also request the Minister to do so.
*7 Section 14(5)

% Section 14(0)
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provide for penalties for any contravention or failure to comply with the provisions of the
regulations and in the case of a first offence, a fine of two hundred rand is not to be exceeded and
in default of payment, imprisonment for a period of six months and in the case of a second or
subsequent offence a fine of one thousand rand or in defauit of payment, imprisonment for a period

of one year.”

The First schedule to the Act contains a Ringelmann Smoke chart™ which sets out the permissible
density or colour of smoke. The installation in or on any premises of fuel-burning appliances™ is
prohibited, unless the appliance complies as far as is reasonably practicable to certain standards, that
is the colour of the smoke is prescribed by regulation. However concessions are made for the
unavoidable emission of dark smoke during the starting up, breakdown or disturbance of the
appliance or for any fuel-burning appliance designed to burn pulverised solid fuel *> The prohibition
does not also apply to the installation of a fuel-burning appliance in a dwelling house not to the
situation where the installation was commenced or the agreement for its acquisition was entered
into prior to a fixed date.® To install a fuel-burning appliance, a written notice must be given to

the local authority or chief oflicer as the case may be.*

A plan prc;viding for the construction of a chimney or other opening for carrying smoke, gases,
vapours, fumes, gnt, dust or other final escape from any building or for the installation of any fuel-

burming appliance must be of such a height that is as far as practicable sufficient to prevent smoke

* Section 18(4)

* The Ringelmann Smoke Chart which has been in use for over 90 years and is widcly accepted for grading the
blackness of black or gray smoke emissions. Within the past four decades, it has been used as the basis for “equivalent
opacity” regulations for grading the opucal density of emissions of colors other than black or gray - RW Boubel et al
Fundamentals of Air Pollution (1994) 408

31‘Fue]—buming appliance’ is defined as any fumace, hoiler or other appliance designed to burn or capable of

burning liquid fuel or gascous fuel or wood, coal, anthracite or other solid fuel or used to dispose of any
malcrial by bumning or to subject solid fiael to amy process involving the applicadion of heat - section 1(1)
32 .
Section 15(1)(a)-(b)
3 Section 15(3)

** Section 15(2)
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or any other product of combustion formn becoming prejudicial to health or a nuisance to occupiers
ol premises in the surrounding areas or in the case of a fuel-buruing appliance thal it is suitably sited
in relation to other premises in the surrounding areas before it can reccive approval from a local

authority.*®

The Act provides for situations where smoke or other products of combustion cause nuisance.

However, because the Act does not define the word ‘nuisance’ interpreting what constitutes a
nuisance is difficult and most often than not there is a measure ol subjectivity present when etther
the local authority or chief officer is interpreting the term.”® Section 17(1) provides that where a
local authority is satisfied that smoke or any other product of combustion emanating from premises
constitutes a nuisance to the occupier of the affected premises, the local authority is to serve a
notice on the person responsible for the nuisance calling upon him to abate the nuisance within a

specific period and to take steps to prevent the nuisance.

The Court may order a person who has failed to comply with an abatement notice to take such step
as may be necessary (o prevent a recurrence of the nuisance and failure to take the prescribed step
within the spccified time shall constitute an oflence as well as empower the local authority to abate

the nuisance and to recover costs.”’

A person who receives an abatement notice form the local authority regarding the causation of a
nuisance through smoke may appeal to the regional appeal board. The regional appeal board’s

decision is subject to a right of appeal to the air pollution board.*®

3% Section 16(1)
3 Juggle & Rabie op cit (n. 1) 445
37 Section 17(4)

¥ Sec section 25(1) - an appel to the regional appeal board can either be dircetly upon service of a notice
under section 17 or 19 or aller muaking an appeal to the locul aulhority which scrved the notice. An appeal to  the

regional appcal board must be made within 30 days afler Uie date on which such natice was served or such  decision was

given
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2.2.4 Part IV: Dust Control

South Affica is richly endowed with minerals and its past economy has been largely supported by
the exploitation of these minerals.” Thus there are a large number of waste rock dutmnps, slimes
dams and waste coal dumps. This accumulation of waste has constituted a major source of wind-

borne dust on the dry Transvaal Highveld.*

Part ['V of the Act provides for the control of dust fromn mine dumps and industrial processes not
covered by Part 11 of the Act.*  Abatcment of dust is centered on control at the source of the
nuisance and the Act provides for declaration of dusi control areas by the Minister after

consideration of a report hy NAPAC and consultation with the Minister of Trade and Industry.”

The Act provides that a person in a dust control area who carries on any industrial process liable
to cause, in the opinion of the chief officer, a nuisance to persons residing or present in the vicinily
shall take prescribed steps or adopt the best practicable means for preventing such dust from
becoming so dispersed or cause a nuisance.” Where dust emanates from the deposition of matter
in excess of 20,000m3 in volume the owners or occupiers of land must carry out the directions of

the chief officer with regard to the abatement of the dust nuisance.*’

Where the Chief Inspector (as contemplated in the Mine Health and Safety Act, 1996) is of the

opinion that a mine will cease operations within a period of five years, he must notify the Minister

¥6 Grange “The More lmportant Sources of Air Pollution In the Republic of South Africa & the Most
Recent Control Policies Adopted by the Authorities’ 8 (1991) Clean Air Journal 4 at 7

0 l‘uggle & Rabic opcit (n. 1) 446

4 Iixamples of the this type of processes include sandblasting operations, dry powdcr spray painting,
woodworking and carpentry shops and the handling of various chemicals in dry powder lorm - Fuggle &
Rabic op cit (n. 1) 446

2 Sec section 27; Fuggle & Rabic op cit (n. 1} 446
* Section 28(1)

" Section 28(1)
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of Mineral and Energy Affairs and owner of the mine and advise the Minister of Environmental
Affairs accordingly.** In addition the owner of a mining operation which, is due to cease opcrations
cannot dispose of any mine assets before he has received a certificate from the chief officer stating
that necessary steps have been taken or that adequate provision has been made to prevent the
pollution of the atmosphere by dust emanating from the mine.'® Where the owner disposes of the
assets befere without the prior consent of the chief oflicer he would be deemed to have committed

an offence.!’

The Minister is also empowered to control dust pollution. This can be done, after consideration
of a report by NAPAC, by his issuing regulations prescribing steps to be taken to prevent the
creation or continuation of a nuisance or to minimize the nuisance; provide for the inspection of
premises within a dust control area by the chief inspector or an inspector; and prohibit the damage
to any means adopted to prevent the dispersion in the atmosphere of matter which may cause a
nuisance.”® The Minister is also authorized to transfer powers and duties of the chief officer to the

Director-General: Mineral and Energy. *

A person aggrieved by a notice served on him in respect of dust control may appeal to the Air

Pollution Appeal Board within 30 days after service of the notice.”® 'The board has the power to

confirm, modify or set aside the notice and the dccision of the board is final.**

3 Section 32(1)
6 Section 32(2)
H Scetion 32(2)
*® Section 33(1)
¥ Scction 6(2)
% Section 35

o Fuggle & Rabic op cit (n. 1) 448
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2.2.5 PartV: Control of Emissions From Vehicles

This part of the Act applies only in areas which, are under the jurisdiction of a local authority in
respect of which they have been declared applicahle by the Minister in consuftation with NAPAC
and the Premicr of the province in which such areas are situated.’”” Where the Minister, after
consideration of a report by NAPAC, is of the opinion that the local authority has not exercised its
powers satisfactorily, he may after consultation with the Minister of Finance and the local authority
concerned direct that the powers be exerciscd by the chiel oflicer and the costs incurred by the chief

officer may be recovered from the local authority in question.™

Control of emissions from vehicles is exercised in two ways:

L. A person authorised by a local authority may require the driver of a vehicle on a public road
to stop to enable him carry out a prescribed examination of the vehicle; or

2. the authorised person may serve a notice on the registered owner of the vehicle to make

it available for the prescribed examination.

% Section 36(1)

33 Section 36(4)
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If after examining the vehicle, the authorised person is satisfied that the vehicle is emitting noxious
or offensive gases contrary to the regulations, he shall notify the owner of the vehicle to take the
necessary steps to prevent the emission and to make the vehicle available for re-examination. Any
person who fails to stop; fails to co-operate; or interferes with or obstructs an authorised person

is deemed to have committed an offence.**

Any person aggrieved by a notice served on hitn may appeal to the Air Pollution Appeal Board
within fourteen days after receipt of a notice and the Board’s decision to confirm, modify or set

aside the notice is final.*

The Minister may make rcgulations providing for the use on a public road of vehicles emitting
noxious or offensive gases or gases which are of a darker colour or greater density or specific
content and he may also prescribe steps to be taken to prevent the emission of noxious or offensive
gases and the methods to be applied Lo determine whether noxious or offensive gases are being

emitted.”®

s Section 37
% Scction 37(2)

% Section 39; The Misuster made regulation on vehicle emissions applicable {o certain local aathorities - see
GNRI651 of 20 September 1974, GN R1816 of 26 August 1983 and GN R517 of Aprtl 1974
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2.2.0 Part VI1: Penalties

Part VI provides for, infer alia, penalties. Specifically, section 46 states that a person convicted
of an offence under this Act shall be liable in the case of a first conviction to a fine not exceeding
five bundred rand or imprisonment for a period not exceeding six months and in the case of a
second or subsequent conviction to a fine not exceeding two thousand rand or imnprisonment for

a period not exceeding one year.

2.3 Critical Analysis

Having examined the provisions of the Act we would how go onto look at the approach adopted
by legistature to regulate air pollution and enforce compliance. The basis of regulation under the
Act rests on the best practicable means approach and the use of abatement notice to cnforce

compliance with the final imposition of criminal sanctions in perpetual hreach of compliance.

2.3.1 The Best Practicable Means

As stated previously the approach adopted by the legislators of the Act to implement control over
air pollution is the ‘best practicable means’ approach (hereinafier referred to as BPM). BPM s
defined in the Act’ and may be summarised as follows: “the measures which are technically feasible
and economically possible bearing in mind the well being of the people in the area of the plant.””®

1t involves the emission standard strategy.>

57 Section 1
% Du Plessis(1971) 12 No.1 Codicillus in A Rabic South Afvican Enviromnental Legislation (1976) 96

* Sce Chapter One at 11
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This approach is based on practicable principles which include,

1.
2.
3.

4.

the need for a safe and healthy environment,

the fact that South Africa is a developing country,

the maintenance of a delicate balance between what i3 esseatial for a safe and healthy
environment and what can be afforded, and

the determination of realistic emission levels for the nortnal operation of plants.”

It falls under the third findamental objective of waste management - that is disposal of the residue

in an environmentally acceplable and safe way and “focuses on ‘end-of-pipe’ solutions rather than

incorporaticn of proactive measures. ...

"l The esscntial elements of BPM was stated by Britain’s

Department of Environinental Affairs as follows:

No emission can be tolerated which constitutes a recognised health hazard, either short or
long term;

emissions in terms of both concentration and mass must be reduced to the lowest practicable
amount taking into account local conditions and circutnstances, current state of knowledge
on control technology and effects of substances ernitted, financial considerations and the
means to be empioyed,

having secured the minimurm practicable emissions the height of discharge must be arranged
so that the residual emission is rendered harmless and inoffensive by dilution and

dispersion.*

As applied in South Africa, no ambient air quality standards are set and so the degree of air

pollution tolerated depends upon the discretion of the current Chief Officer of the country.** The

Chief Officer has given the interpretation of his task under BPM as follows: “... to assess the

% Press Releusc, Depariment of National health and Population Development 17 Sept 1990 in: Fuggle &

Rabic op ¢it (n. 1) 437

S Kidd op cit (n. 2) at 128-9

62 | & J Baker (eds) Clean Air Round The World: The Law & Practice of Air Pollution Control in 14

Countries in 5 Continents (1988)

6 Fuggle & Rabie op cit (. 1) 439-40
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problems of air cleaning associated with each type of process of which there may be many examples
in the country and to decide what degree of air cleaning can be achieved bearing in mind the
different techniques which these costs will have on the ability of the firms concerned to operate

without financial loss,”®

The BPM approach as it is used in the Act is focussed on controlling the sources of pollution and
it does this by laying down a specification standard for the type of equipment, type of construction
or particular method to be used in reducing pollution.” This standard determines that only pollution
control equipment which meets certain design requiremcnts may be used in operating certain
processes that are responsible for air pollution and that grant of a permit to carry oul a scheduled
process or install a fizel-buming appliance, is subject to the polluter complying with certain

minimum specification standards.

The results of the BPM approach is that the Act seems to put what is economically affordable for
contro! of air pollution above what is best for the environment thus undermining its aim of
controlling air pollution. This is because the Chief Officer has to bear in mind the costs associated
with the installation and operation of the air cleaning devices and Lhe effects these costs will have
on the ability of the industries concerned to operate without financial foss. It does not promote a

holistic approach to the prevention of pollution.’

Furthermore the burden is left on the Chief Officer to find oul the best technique for air cleaning

and the degree of air cleaning which can be aclieved; which means the “the degree of industrial

71“

pollution tolerated will depend almost entirely upon the discretion of the Chief Officer™ and as

64 Bocgman (1972) 1 No. 2 Clean Air Journal in: Fuggle & Rabic op cit (. 1) 439
65, . ¥

Rabie op cit {n. 58) 95
% ibid

o1 Republic of South Aftica Report of the Three Committees of the President’s Council on a National
Managentent System (1991) 62

o8 [uggle & Rabic (n. 1) 440; Cl Rabic op cit (n. 58) 96-97
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such the degree of industrial air pollution tolerated would differ in different parts of the country.*

Tt also means that “instead of placing the onus on the [polluter] to discever and develop new control
methods, the burden of enduring the [air pollution] is on the public while the polluter waits for

someone else to come up with the answer”™

The Chief Officer is also given a {remendous amount of power over industries. 1n other words it
is as if to say his word is law. This can create a lot of problems for industries and aiso for the
_country if the wrong person is appointed to the position particularly where such a person lacks

integrity.”!

In addition, the BPM approach needs close monitoring in order to be effective. This is a preblem
beeause there is a dearth of manpower to carry out the arduous task of inspection of premises
where scheduled processes are being carried out to ensure compliance with the terms of the

certificate.

% Kidd op cit (u. 2) al [28 where he said that “the best practicable meens approash obviously difiers
according to the cirewnstances which meags that there are no uniform nationwide standards of air cleanliness”

™ Rabic op cit (n. 58) at 97

™ ihid
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However this is not to say that the BPM approach does not have any merits. The approach as
administered under the Act allows for {lexibility and is a sensitive means of achieving a balance
between costs and benefits of control.” It is also very adaptable because the demands that are
made on industries in applying the BPM of air pollution control can be increased as unproved
methods of air pollution control are discovered” ; thus as technology improves the Chief Officer
can under section 12 (2) and (3) require the holder of a registration certificate to take steps to
ensure the more effective operation of his appliances for the prevention of air pollution or simply
the more effective prevention of air pollution.” And where the holder refuses or fails to take the
necessary steps during the period of notice given to him, he would have his registration certificate

cancelled or suspended.”

In addition to its flexibility, the concept has the advantage of being a realistic approach to the
problem of air pollution for as Rabie points out,

“it is unrealistic to set certain standards if there are no practicable means by

which they can be achieved, particulatly where there are so many and varied

industrial processes.””®

2.4.2 Use of Administrative/Criminal Sanctions

Abatement notices are used in the first instance to achieve the purpose of the Act failing which

77

resort is then made to criminal sanctions to enforce compliance.”” Abatement notices are proactive

in nature and so of greater advantage when compared to the use of criminal sanctions which is

"2 Baker op cit (a. 62) 127
7 See Section 12 (2) & (3); Rabie op cit (n. 58) 96; CfKidd op cit (n. 2) 128
4 . .
Rabie op cit (. 58) 98
" Section 12 (4) of the Act
76 . .
Rabie op cit (0. 58) 98

¢ 1oots ‘Making Lnvironmental Law Ellective’ 1 (1994) SAJELP 17, However Lhe use of abatemnent
notice does not extend ko pollution through dust and vehicle ermission fumes.
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reactive in nature. It calls upon the receiver to cease his potentially harmful activity or to take
precautionary measures to minimize harm.”® However as previously stated, where the abatement
notice fails 1o achieve compliance, the offender would be decmed to have committed an offence and
liable to conviction under the Act. A person convicted of an offence under the Act is liable in the
case of a first conviction to a [ine not exceeding five hundred rand or imprisonment for a penod not
exceeding six months and in the case of a second or subsequent conviction to a fine not exceeding

two thousand rand or imprisonment for a period not exceeding one year.”

The penalty imposed 13 obviously not strict cnough to serve as a deterrent, for many industrialists
would rather risk the fine knowing tbat it is quite minitnal (and can even be regarded as the cost of
doing business®®) than go through the ‘tedious’ process involved in applying for a registration
certificate or adopting clean up operations and technotogies.*'  Apart from this criminal sanctions

have been found to be ineffective in South Afiica due to certain reasons™:

1. Tnadequate policing of prohibited activities which 1s made worse by the fact that there are
no sufficient officials to keep a check on these activities and even the regular police
generally have no knowledge of this type of crime and so do not include it in their sphere
of activities.

2 There is virtually no public awareness of the threat to the environment and so most members
of the public do not know what constitutes an environmental offence. This is even more
so with the cumbersome nature of the Act and indeed many other Acts which deal with
environmental protection.

3. Investigating offences against the environment is difficult and usually many of the

™ oots op eit 22
Psection 46
80 |, .

I'uggle & Rabie (n. 1) 44

8y Bumms *'Fo Breathe or Not to Breathe: Tiow TilTeetive is 1.egislation Governing Air Pollution?” 8 (1992)
Clean Air Journal sl b

%2 [ wols op it (n. 77) 17-18
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investigating officers do not have a spccialized knowledge of the particular aspect of the
. environment with which they are concerned and particularly with regards to the procedures
to follow and what evidence is required to obtain a conviction.
4. Most prosecutions have failed because the prosecutors liave no knowledge of the law and
it is often difficult to meet the criminal law standard of proof which, is to prove the

commission of the offence beyond all reasonable doubi.

Thankfully the Chief Officer is not limited to criminal sanctions as a means of enforcing the
provisions of the Act. The use of interdicts is now a more likely means of enforcing compliance
with the provisions of the Act. This occurred recently in the case of Minister of Health & Welfare
v. Woodcarb (Pty) 1td & anor® where the court granted an interdict on the application of the
Minister of Health and Welfare. The Respondents had contended that the Act did not authorise the
Applicant to take civil action to enforce its provisions because the applicant was limited to specific
criminal penalties as provided in the Act. However the court was of the opinion that since the Act
contains no specific ‘remedies’ which an applicant or interested party could invoke to stop a person
from contravening it, one cannot use the principle that the Act is exclusive as to what may be done

= . . 84
to enforce its provisions.

The use of the common law remedy of interdict is important particularly for control of atmospheric
pollution because it is proactive in nature and unlike the use of criminal sanctions would be a higher
deterrent because for as long as the interdict exists the offender is at an economic disadvantage and
as such there would be a higher likelihood of compliance with the conditions stated under the Act.

1t is also useful for regulating future conduct as opposed to the use of criminal sanctions.®

1996 3 (SA) 155 (N)

# Sece pg 160-161; the court based its opinion on the reasoning of the couns in Mandrassa Anjuman fslamia v.
Johannesburyg Municipality 1917 AD 718 in which (he courts stated (hat to exclude the right of the court to
institute an intcrdict where special remedies are provided by statule could in many instances deprive an injured
person of the only eflective remedy it has and that e intenlict is apphcable to futuwre and continuing breaches
and the statutory remedy of prosecution aiuxl punishment to past breaches and so ihe two sanctions can therefore
co-exist without any conflict.

SC MeCalfrey & R T Lulz (eds) Environmental Pollution and Individual Rights: An International
Sympasinm (1978)107
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Chapter Three

Air Pollution Regulation in the United States of
America, United Kingdom & Australia

3.1 Introduction

In this chapter the air pollution Jegislation of the United States of America, United Kingdom and
Australia would be examined with a view to offering a comparative analysis in the following
chapter. We would examine the provisions of the relevant legislation of each country before
taking a looking at the particular approach adopted by the legislature to control air pollution as

well as the means of enforcing compliance with the provisions of the legislation.

3.2  Air Pollution Regulation in the United States of America

3.2.1 General Background

The United States is made up of 50 states', the District of Columbia® and four territories’. The
US Constitution divides governing authority between three branches of the fedcral (national)
government: executive, legislamve and judiciary. Each of these branches play a role in
environmental law and in addition the S50 states exercise authority in many areas of
environmental law.* Local governments also exercise authority after delegation of power from
the state. However as would soon be seen, environmental law is largely implemented by

administrative agencies through permit programmes.

3.2.2 Air Pollution Control in the United States of America

With regards to air pollution control, Congress started with the enactment of the Air Pollution

! That is the 48 contigueus states plus Alaska and awaii
2 Which is the capital, Washington DC
3 Puerto Rico, the Virgin Islands, Guam and the Northern Mariana Islands

* M Bocs (ed) Fincyclopedia of Laws Lnvironmnernial Law Vol. 3 (Suppl. 14, September 1997) 16
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Control Act 1955 which, focused primarily on researching the growing air pollution problem.
In 1963, the first Clean Air Act was passed” followed by the Air Quality Act of 1967.°
However because this new Act lacked adequate enforcement power, the Clean Air Act, 1970

T
was enacted.

The United States Environmental Protcction Agency (EPA)® has jurisdiction over the Clean Air
Act. The Agency is headed by an Administrator appointed by the President and has regional
offices in ten regions throughout the country, each with jurisdiction over permits and
enforcement in its group of states.” Although the states have enacted statutes pursuant to their
police power dealing with nearly all facets of environmental law, certain areas are preempted
by federal law including air quality controls for motor vehicles. Let us now look at the

provisions of the Clean Air Act, 1970 as amended.

3.2.3 The Clean Air Act, 1970

The Clean Air Act, 1970 (hereinafter referred to as CAA) provides for cooperative federal-state
enforcement except in threc major areas where federal law preempts the states’ new motor

 The Act requires the United States Environmental

vehicles, aircraft and the fuels they use."
Protection Agency to identify air pollutants ‘emissions of which ... cause or contribute to air

pollution which may reasonably be anticipated to endanger public heaith or welfare’ to be

> ‘This Act signalled a pradnal departure form local and state control toward a more centralized foderal
comtrol -1 Frank . Grad. Treatise on Environmental Eaw § 2.03[1] in: DF OSullivan *The Clean Air Act
Amendment of 1990: Permits and Inforcement - The Gut of the Now Law’ 18 (1992) University of
Dayton Law Review 275 at 279

S Which was the first law to autharize a full scale federal air quality regulatory prograrm - 3 Mark Squillace
Environmenia} Law: Air Pollution 41 (1988) in: DI O°Sallivan op cit 280

A English, Comment, Stalc Implementation Plans and Air Quality Enforcement 4 (1975) Ecology LQ
595 in: DI O’ Sullivan op cit 280

® The EPA was created in 1970 by the executive order of President Nixon; see DF O”Sullivan at 280
? Boes op cit (n. 4) 27

P when enacting the CAA, Congress determined that three major sources of air pollulion - new motor
vehicles, aircraft and the fuels that (hese sources use, would best be controlled at the federal level. This was
as a result of the perecived need for uniformity in regulating those sources known collectively as mobile
sources. herefore the Act provides for federally-established emission standards for new vehicles and fuc
standards as well as emission standards or aireraft - Boes op cit { n. 4 ) 50
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controlled and to prescribe standards for exposure to these pollutants."' In other words, to
issue air quality criteria indicating the adverse effect of that pollutant, alone or in concert with
others and set National Ambient Air Quality Standards'® for each such pollutant.” These
pollutants are known as ‘criteria pollutants’ and the six that have been identified by the Agency
are carbon monoxide, sulfur dioxide, nitrogen oxide, photochemical

oxidants or ozone, particulate matter or fly ash and lead."*

3.2.3.1 National Ambient Air Quality Standards

National Ambient Air Qualty Standards are divided into pnmary and secondary standards. The
former is one ‘requisite to protect the public health® while the latter is a stricter sténdard
‘requisite to protect the public welfare’ including effects of the pollutant on crops, trees,
livestock, buildings and the like.'”” The Act requires the EPA to review both criteria and

standards at five-year intervals to ensure their continued validity and appropriateness.'®

It must be pointed out that the standards determine the acceptable quality of air throughout the
United States and as such do not indicate the limits on emissions from any one source. To
accomplish this, provision is made for the State Implementation Pian (SIP) together with new
source performance standards. Thus each state is required to prepare and submit to the EPA
an implementation plan or SIP"? for each of the six criteria pollutants.’® Once these plans are

approved by the EPA, they have the effect of federal law. The EPA may disapprove a SIP as

1 42 USC ¢ 7408(8)(1)(A)

12 These are limits set by the EPA for air pollutants and are applicable to ambient air. They state the
maximurm pernnissible concentrations in outdoor air - VR Patton-Hulee Environment and the Law: 4
Bictionary (1995) 205

B However, the states actually scl specific emission stendards [or smokestacks and other stationary sources
of potlution and issue permils cmbodying these levels.

Y Bocs op cit(n. 4) 52
> 42 USC §7409(b)(1), (2)

% 42 USC § 7409(d)

o Tach SIP is to contain enforceable emission limitations and other control measures such as economic
ncentives, compliance schedules, manitering, reporting and enforcement mechanisms and sl ar strategies
- 42 USC § 7410(2)(2)

18 42 USC § 7410(a)(1);
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not adequate to meet the goals of the Act and where it does this it must adopt an

implementation plan of its own for that pollutant.'

3.2.3.2 Stationary Sources

The Act distinguishes between stationary, mobile and indirect sources and also between new and
existing sources. New stationary sources™ are held to considerably stricter standards than
emisting sources.”’ They have been required to obtain permits (specifying the exact quansities
of pollutants discharged) since the inception of the Act, while existing sources were only subject
to emission limitations and have only required permits since the 1990 amendments.” In addition

they must also meet far more stringent limits. For instance, in non-attainment areas,” new
2

>

sources must meet the lowest achievable emission rate (LAER),” while in attainment areas
new sources must meet the somewhat less severe standard of best available control technology

(BACT).** Existing sources need only employ a reasonably available control technology
(RACT).”

In 1977 following the prevention of significant deterjoration (PSD) issue,” the Act was
amended to require each state to divide its attainment areas for each criteria pollutant into three

levels or zones. In class I zones few ncw sources are to be allowed. More are permitted in class

1942 USC §7410(c)

% Defined to include both new sources built after adoption ol a standerd or performance and older sources
discharging increased amounls of pollutants

2L 42 USC § 7411(a)2)
2 42 USC § 7661a

3 These are regions in which the level of a crileria air pollutant is higher than the level allowed by the
[cderal standard - B Callaghan The Plain English Gaide to the Clean Air Act (1993) 22

2 42 USC § 7501(3)

 These are regions in which levels of a criteria air pollutant meet the health-based primary standard for
the pollutant - Callaghan ep cit 21

% 42 USC § 7479
27
42 USC §7502(c)(1)

%% This issue here was that whethcer now sources in altsinment arcas may ceduce air quality to the level of
the pnmary standard
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11 and in class ITT new sources may reduce air quality to the level of the primary standard.” The
Agency’s rules allow stationary sources in both attainment and non-attainment areas to offset
increased emissions from a new smokestack against reductions from other outlets as long as

. . . . 0
there is a net reduction in emissions.’

3.2.3.3 Hazardous Air Pollutants

With regards to hazardous pollutants, the 1970 Act defines these as pollutants that cause or
contribute to air pollution reasonably anticipated to result in greater mortality or serious
illness.* Previously the Agency was empowered to identify these pollutants and adopt
standards with an ample margin of safety to protect public health.** Unfortunately this was
difficult to achieve because the severity of the standard set threatened industries like oil refining,
coke production and copper smelting. In the end very few hazardous pollutants were named
and very few standards were adopted. At present, the 1990 amendments has tried to provide
a solution by altering the prior standard to that of maximum achievable control technology
(MACT) and also imposing requirements to prevent accidental releases of hazardous air

pollutants and to minimize their damage *

3.2.2.4 Mobile Sources

With regards to mobile sources™, standards are set by the federal government thus the controls
required are quite different from that of stationary sources. The CAA specifies the reductions
in hydrocarbons, carbon monoxide and nitrogen oxide to be achieved by light-duty cars and
trucks.® Buses and trucks are to be controlled under regulations to be promuigated by tbe

EPA.*® Apart from this new automobiles have been required since 1970 to be equipped with

2 42 USC §§ 7471 - 7475

% This is known as the bubble coocepl, see Chapter onc at 14 - [5
3! Former 42USC § 7412 (1979)

*2 Former 42 USC § 7412 (1976)

33 42 USC § 7412(d)(2) and 7412(r)

3 New motor vehicles and aircraft

¥ usc §7521

%42 USC §§7541()(@), 7554
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catalytic converters to control their exhaust emissions subject to warranty for five years or
50,000 miles whichever is longer.>’ The 1990 amendments extended the warranty period as to
catalytic converters required for 1995 and later models to eight years or 80,800 miles.’® Under
the Act, manufacturers must certify that their vehicles meet the statutory mandates and are
subject to random testing.” Section 7543(b) allows for situations where a state is free from
the statute’s preemption of stricter state regulation as long as the state in question has
regulations requiring low-emissions vehicles considerably in excess of the Act’s requirements.

In addition, the Act now contains provisions requiring the Agency to adopt rules regarding
clean fuel vehicles such as natural gas or electric cars.* Fuel is also exclusively regulated by
the EPA under the Act and the EPA’s phase-out of lead as an additive to gasoline was sustained
by the courts in 1976.*

States are also involved with the issue of vehicle emission control for they may regulate in-use
vehicles as well as vehicle traffic in their SIPs through the mechanism of a transportation control
plan (TCP) for areas that have not attained the Act’s ambient air quality standards for
automative-related pollutants.** The TCPs have included limits on parléng, tolls, high-

occupancy vehicle lanes and the like.*
3.2.2 Enforcement

The CAA is largely enforced through abatement orders and civil penalties that the EPA is
empowered to impose as well as criminal penalties and injunctive orders.** Under section 7413

(a)(1), the Administrator is to notify any person who is found to be in violation of any

T a20sc § 7541
g q
42 USC §75413)2)
®42USC §7525
W42 USC §§ 7581 - 7590
“ 43 Usc § 7545; See Ethyl Corp v. EPA, 541 F2d 1 (DC Cir. 1976) certeroran denied
* Boes op cit (n. 4) 56
* ibid

“a2uUsc § 7413
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requirement of an applicable implementation plan of the violation of that plan and if the violation
extends beyond the 3@th day after the issue of the notification, the Administrator may issue an
order requiring such a person to comply with the requirement of the plan or he may bring a civil
action. For violations by owners or operators of major stationary sources, the Administrator
shall in such cases and may in other cases, commence civil action for 4 permanent or temporary
imjunction or to assess and recover a civil penalty of not more that $25,000 per day of violation

or both.*

Under section 7413 (c) (1), a person who knowingly violates any requirement of an applicable
implementation plan during any period of federally assumed enforcement™ or more than 30 days
after having been notified by the Adminisirasion of the violation or violates other sections of the
Act” shall be punished by a fine of not more than $25,000 per day of violation or by
imprisonment for not more than one year or by both and for subsequent convictions, a fine of
not more than $50,000 per day of violation or by imprisonment for not morc than two ycars or

by both.

Under section 7603, the Administrator, upon receipt of evidence that a pollution source or
combination of sources (including moving sources) is presenting imminent and substantial
endangerment to the health of persons and that appropniate State of local authority have not
acted to abate such sources, may bring a suit on behalf of the United States to immediately
restrain any person causing or contributing the atleged pollution. Where it is not practicable
to assure prompt protection of the health of persons solely by commencement of such a civil
action, the Adminiskrator may issue orders as may be necessary to protect the heaith of persons

who are or may be affected by such pollution source (or sources)after consultation with the

B 42USC §7413 (b)

® A perod of Federally assumed enforcement occurs when the Administrator finds that the violations of
an applicable implementation plan are so wide spread duc 1o a [a]ure from the Stale to enforce the plan
effectively. If after notifymng the Stale and the failure still extends beyond the 3%th day after such notice, the
Admumslrator is to give public notice of such fnding. The period beginning with such public notice and
when the State satisfies the Admimstrator that it witl enforce such plan isregarded as Federally assumed
enforcement - 42 USC § 7413 (a) (2)

7 Violation ef § 7419 - which relates to primary nonferrous smelter orders; § 7411(e) - which relates to
the violation of any standard of performance applicable (o existing sources; § 7412(c) which relates to
emission standards for national emission stondards for hezardous air pollutants, § 1857¢ - 10(g),
§7420(b)(7) or (d)(5) and any requirement of part B ~ which relates to ozoae
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State and local authorities.®® A wilful violation or failure or refusal to comply with any order
issued by the Administrator may result in a fine of not more than $5,000 for each day during
which such violation occurs or failure to comply continues after an action in the appropriate

United States district court to enforce the order.

A vital and innovative provision of the Act fumishes any citizens with standing to bring an
injunction action to restrain violations of an emission standard or limitation or to direct the EPA
to perform a non-discretionary duty.*” This citizen suit provision finesses the ordinary standing
requirements imposed by the courts. Federal instrumentalities are specifically made subject to
state enforcement, including state permit requirement unless expressly exempted by the
President in the ‘paramount interest of the United States”.>® In addition the federal government

is precluded from contracting with convicted violators of the Act.”

3.3  Approach Adopted by the United States of America
3.3.1 Market Approach

The United States has adopted the market approach as her technique for controlling air
pollution. The market approach basically involves allocating pollution rights to a business in
the form of permits with the major incentive being the tradeability of the permits. Under the
1990 amendments to the Clean Air Act, the permit program (which is the main focus of the
amendinents) is regarded as the key to effective enforcement and implementation of the law.™
The permit includes all of a source’s obligations under the Clean Air Act. The incentive created
as a result of the permit program is such that the Clean Air Act Amendment Act 1990

authorizes emission allowances and emission trading and permit a facility to shift allowances

% Such orders shall he for 1 period of twenty-four hours unless the Administrator brings an action before
the expiration of such period which then means that the arder shall be effective for a period of farty-eight
hours or such longer period as may be anthorized by the court pending litigation or thereafter.

¥ 42 USC § 7604
50 .

42 USC § 7418
51 3

42 USC § 7606

%2 9Sullivan op cit (n. 5) 285
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from one source to another.>

In some locations a new facility may be able to begin operations by purchasing emissions that
are not being used by an existing source.”® So if a source wishes to emit only 100 tons of a
particular pollutant, it may have to buy an allowance of 150 tons.” This is a way of retiring
some of allowances so the area can attain compliance. If'it wants to emit more than 100 tons,
the new source will have to obtain credits from another facility within the same air control
region. This is an extension of tbe bubble concept as it was originally conceived because the

entire arca is perceived as being within a bubble.’’

The ultimate goal of the market approach is to allow for flexibility in industries. At the facility
level, the operator may shift financial resources to control emissions without decreasing the total
amount released, so emissions trading can sometimes result in innovative approaches to

pollution control.**
3.3.2 Use of Administrative, Civil and Criminal Penalties

The 1990 Amendments substantially improved the old enforcement provisions by creating more
effective mechanisms for enforcement and increasing both civil and ciminal penalties. 1t was
realised that aggressive enforcement is the key to a clean environment thus the need was seen
1o increase enforcement efforts and penalties for violation so these penalties would not only

punish offenders but also deter future violations.” The CAA relies on the use of administrative,

53 ibid

** YR Patton-Hulce Environment and the I.aw: A Dicitienary (1995) 59; But in nonattaimment areas, & new
source will probably not be permutted to use all of the allowances it purchases.

> ibid
% ibid
*T ibid
5 patton-Hulce op cit (n. 54) 124

1990 Council on Environmental Quality Annual Report 144 in DF O°Suilivan “The Clean Air Act
Amendment of 1990: Permits and Entorcement ~ The Gut of the New Law’ 18 (1992) University of
Dayton Law Review 275 at 303
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civil as well as criminal penaities for enforcing its provisions. The principal enforcement

mechanisms are compliance orders, administrative penalties, field citations™ and civil actions.*'

Through administrative proceedings, the EPA can impose civil penalties of up to $25,000 per
day for each violation and may impose administrative penalty for both past and present
violations after issuing compliance orders to the violator.** The compliance order must state
the nature of the violation and specify a deadline for compliance and it does not prevent the
EPA from taking other enforcement actions against the violator thus providing the EPA with
discretion on how to ensure compliance.®® Tt may choose to rely solely on the compliance order
or it may choose to pursue other avenues of enforcement at well. This mode of enforcement

has the advantage of being faster, less costly and more beneficial to the environment.**

Violations may also result in criminal penalties. A person or organisation who knowingly
releases pollutants into the air placing another in imminent danger of death or serious bodily
injury can face up to 15 years imprisonment and a $250,000 fine and in the case of organisasions
$1,000,000 fine.” In addition citizens may bring suit in federal diswrict court after giving 60
days notice of intent and injunctive reliefs may be granted or civil penalties of up to $25,000 per
day violation may be imposed. The courts may also decide to award litigation costs to the

citizen bringing the suit.

3.4  Air Pollution Regulation in the United Kingdom

3.4.1 General Background
The United Kingdom is made up of the countries of England, Wales and Scotland together with

%I'hisis a new enforcement option available to the EPA under the administrative penalty. They are a sort
of environmental wraffic ticket in that both the violation and the fine invelved are minimal. jt provides the
EPA’s officers and employees with authority 1o asscss penalties for minor violations at the time of the
violation and penalties of up to $5,000 may be assessed under this option - O’Sullivan op cit 306

¢! (0" Sullivan opcit 305-6
62 o :
O’Sullivan op cit 305
63 roc: .
()’Sullivan op cit 305
% DF 0’Sullivan op cit (. 59) 305

% 61 McGregor Environmental Law and Enforcement (1994) 19
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Northern Ireland. There is no general body of law in England and Wales which deals with
environmental matters thus environmental law has developed on a sectoral basis.* However
with the realisation in recent years of the important inter-relationship of environmental controls,
modern legislation has evolved on the basis of common regulatory principles.®” Criminal
offences imposing strict liability, a common licensing system, enforcement mechanisms such as
notices and powers for the authorities to revoke licences and to undertake remedial measures

at the cost of the person involved appear in most modern environmental statutes.®®

3.4.2 Air Pollution Contrul in the United Kingdom

Air pollution has been a major issue in the United Kingdom for many centuries. For as far back
as the thirteenth century, regulations were enacted forbidding the use of sea coal in London.®
Prior to 1990, iegislation governing atmospheric pollution from stationary sources was to be
found in a variety of statutes made up of two major regimes. The first was that under Her
Majesty Inspectorate of Pollution (HMIP). This body enforced legislation consrolling noxious
emissions from certain industrial processes under the provisions of the Alkali etc Works
Reguiation Act 1906, the Health and Safety at Work Act 1974 and their Regulations. The
second is that controlled by the environmental heaith department of local authorties under
separate legislation - Part III of the Environmental Protection Act 1990, the Clean Air Act,
1956 and 1968 and Part TV of the Control of Pollution Act 1974. With regards to atmospheric

pollution from mobile sources, much of the legislation controlling this is derived from the EC.

Presently, a new pollution control regime has been established by the Environmental Protection
Act, 1990 - integrated pollution control - for prescribed industrial, commercial and other
processes to be operated hy Her Majesty’s Inspectorate of Pollution and a parallel regime

providing for local authority control of air emissions from a second tier of less polluting

% Becs {cd) Iincyelopedia of Laws Environmenstal Law Vol 3 Suppl. 2 (April 1992) 41
7 ibid
¥ ibig

% Boes op cit (n. 66) 43
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processes.””  Under the new system, HMIP controls releases to air, water and land from the

most poliuting industrial processes.

3.4.3 Integrated Pollution Contrel & the new Local Authority Air Pollution Controls

The Environmental Protection Act 1990 (hereinafter referred to as EPA) provides for integrated
pollution control along the lines of relevant EC legislation on air pollution. The latter requires
authorisations to be granted by the competent national authorities for emissions from certain
industrial plants. It also introduces the new concept of integrated pollution control, under which
controls over certain processes will take account of discharges to water, land and air.The
Secrctary of State for the Environment has power to designate processes which, are to be
controlled centrally by Her Majesty’s Inspectorate of Pollution (HMIP) or locally by local
authorities. In addition he may also prescribe for control substances arising from those
processes. The Environmental Protection (Prescribed Processes and Substances) Regulations
19917 designates prescribed processes and substances for consrol in relation to air, water and
land respectively.” Each category of processes is divided into Part A and Part B. Processes
under Part A are controlled by HMIP for the purposes of preventing or minimising pollution of
any environmental medium and those under Part B are controlled by local authorities for air
pollution purposes only. The Secretary of State may transfer local authority functions (in
relation to air pollution only) to HMIP, in relation to all or any categories of prescribed
processes or in relation to a particular process on a particular site.” Section 3 empowers the
Secretary of State to set emission limits and environmental quality standards and to make
statutory plans for, infer alia, establishing limits for the total amount of any substance which

may be released into the environment so as to progressively reduce pollution of the

0 Preliminary Notes Halshury’s Siatutes 4th ed Vol 35 at 6
7' Which came into force in England and Wales on 1 April 1991 and su Scotland on [ April 1992

72 These processes include fuel production processes, combustion processes, metal production and
processing, processes involving asbestos, cement and lime manufacture and other associated processes,
ceramic production including heavy clay goods, salt glaaing, pewochemical processes, acid processes
including manulacturing and/or relegses to atmosphere of sulphur or uitrogen oxides, incineration, tar and
bitumen processes, timber processes including chemical treatnent, prescrvatives and the treatment and
processing of  animat and vegetable matter - see the Environmental Protectien (Prescribed Processes and
Substances) Regulations 1991 as amended

7 Sce section 4(4) of the EPA, 1990
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environment,

3.4.3.1 The Authorisation Procedure

Under section 6 of the EPA, 1990 a person must obtain authorisation for certain prescribed
processes. The authority must determine an application within four months beginning with the
day on which it was received or such longer period as may be agreed with the applicant.
However, the Secretary of State may substitute a period or periods other than 4 months for this
purpose and has done so in relation to certain part B processes.”* The enforcing authority may
either refuse the application or grant it subject to conditions. The authority must not grant the
application unless it considers that the applicant will be able to carry on the process so as to
comply with the conditions which, they would include in the authorisation.  Enforcing
authorities are required to review the conditions of authorisations periodically and not less than

once in every four years unless the Secretary of State substitutes another period.

The conditions which may be included in authorisations are those that are necessary to achieve
certain statutory objectives and directions given by the Secretary of State or enforcing officer,
such as ensuring that the best available techniques not entailing excessive cost will be used - 1)
for preventing or reducing to a minimum the release of substances prescribed for any
environmental medium into that medium; ii) for rendering harmless any other substances which

might cause harm” if released into any environmental medium; and iii) for minimising the

MSec section 6(7)

> ‘Harm® means any harm to the health of living organisms or olher interference with the ecological
systems of which they form part and, in he case of man, includes offence caused to any of his senses or
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pollution which may be caused to the environment’ taken as a whole by the releases having
regard to the best practicable environmental option available as respects to substances which

may be released.”

To the extent not covered by express conditions, a condition is implied in every authorisation
that in carrying on a process best available techniques not entailing excessive cost (BATNEEC)
must be used for preventing or reducing to a mimimum the release of substances prescribed for
any environmental medium into that medium and for rendering harmless any such substances

or any other substances which if released might cause harm to any environmental medium.

hamm to his property; and ‘hurmless’ has a corresponding meaning.

7 '['he “environment’ consists of one or more of the following media: air, water and land and there are
detailed rules for determining what is inciuded in thosc media; ‘Pollution of the environment’ means
pollution of the environment due to the release (into any environment medium) from any process of
substances which are capable of causing harm to man er any other living organisms supported by the
environmeot

" This abjective only applics in the case of processes under the coutrol of HMIP which are likely to involve
the release of substances into more than one environmental problem - section 7(7) EPA 1990
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Enforcement

Enforcement may be in the form of an enforcement notice or prohibition notice. The former is
issued where the enforcing authority is of the opinion that the person is contravening or is likely
to contravene any condition of his authorisation while the latter is issued where the enforcing
authority is of the opinion that a process involves an imminent risk of serious pollution of the
environment.”® Failure to comply with any of the notices constitutes an offence for which a
person can be summarily convicted and liable to a fine not exceeding £20,000 or to
imprisonment for a term not exceeding three months or to both and on conviction on indictment

to a fine or to imprisonment for a term not exceeding two years or both.

Section 23 contains provisions which, relates to offences essentially constituting failures to
comply with the various obligations imposed by the IPC structure. A person may be found
liable either summarily or on indictment. The offences relate to contravention of the conditions
in authorisations, failure to comply with the requirements of a notice, intentionally making a
false entry in any record forging or using a document issued or authorised to be issued under
section 7 and failure to comply with a court order made under section 26. The penalty for these
offences are fines which range between £5000 and £20000 and/or terms of imprisonment which
range between three months and two years. However if the authority considers that crinainal
proceedings would be ineffectual, the authority may bring civil proceedings for an injunction

including interlocutory relief.”

"8 Section 13 and 14 of the EPA. 1990

® ID Lecson Envirornmental Law (1995) 59
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3.4.4 Controis by Local Authorities

Air pollutants as a result of smoke, grit and dust from fumaces are controlled by local
authorities. Tn practice the enforcement powers of the local authorities are delegated to
Environmental Health Officers (EHQO). The provisions for controlling atmospheric pollution
from these pollutants are contained in the Clean Air Act of 1993 which consolidated principally
the Clean Air Acts of 1956 and 1968 and Part IV of the Control of Pollution Act 1989.%° The
Act is divided into seven parts - Part I deals with dark smoke, Part II deals with smoke, gnit,
dust and fumes, Part HI deals with smoke control areas, Part V deals with information about
air poilution, Part VI deals with special cases and Part VII contains miscellaneous and general

matters.

3.4.4.1 Dark Smoke

Dark smoke is defined as smoke which, on comparison appears to be as dark or darker than
shade 2 on the Ringlemann chart.*’ Under section 1(1) of the Clean Air Act 1993, it is an
offence for dark smoke to be emitted from the chimney of any building (or any hoiler or
industrial plant attached or fixed to or installed on land). Similarly, under section 1(2) of the
Clean Air Act 1993, an occupier of industrial or trade premises commits an offence if dark

smoke is emitted from the premises.”

It must be pointed out that this Part of the Act does not apply to any process which is a
prescribed process within the meaning of the Environmental Protection Act 1990 or to smoke,
grit or dust from the comhustion of refuse depaosited from any mine or quarry to which section
42 applies or any smoke, gt or dust form any railway locomotive engine or stoke, grit or dust

from any vessel.

80 Preliminary Notes Halshury Statutes 4thed at 8
81 Section 3 of the Clean Air Act, 1993

% The penalty imposed for an offenice under section 1(1) is a fine not exceeding £1000 and in respect of
an offence committed under section 1(2) to a fine not exceeding £5000 - Sechion 1(5) of thc CAA 1993
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3.4.4.2 Controls on the Emission of Smoke, Grit and Dust from Furnaces

Under section 4(1) of the Clean Air Act 1993, no furnace is to be installed in a building or in
any fixed boiler or industrial plant unless notice of the proposal to install it has been given to the
local authority.® It is also an offence to install a furnace in a building (or in a boiler or
industrial plant attached to a building) unless it is so far as practicable capable of operating
continuously without emitting smoke when buming fizel of a type for which the furmace was
designed** Any fumace which, has been installed in accordance with plans and specifications

approved for this purpose by the local authority is deemed to comply with this requirement.®

Under section 5 which, applies to fumaces other than a domestic furnace, the Secretary of State
may by regulations prescribe limits on the rates of emission of grit and dust from the chimneys
of furaces.®® Any emission of dust or grit above the prescribed limit is deemed to be an offence
for which the occupier of the building in which the furnace is situated is liable.*” However the
defence that the ‘best practicable means’ is being used for minimizing the alleged emission is

allowahle.

Section 6 makes it is an offence to use a furnace in a huilding (a) to burn pulvensed fuel or (b)
to burn at a rate of 45.4 kilogram or more per hour any solid matter or to burn at a rate
equivalent to 366.4 kilowatts or more any liquid or gaseous matter unless the furnace is
provided with plant for arrestmg grit and dust which has been approved by tlie local authority
or installed in accordance with plans and specifications submitted to and approved by the local

authority.*

BA person would Liable on a summary conviction for a fine not exceeding £1000 - Sectton 4 (4) of the
CAA, 1993

$Section 4(2) of the CAA, 1993 - contravention of this scction would make a person liable on a summary
conviction for a finc not exceeding £5000

¥ However these provisions do not apply to fumnaces for domestc purposes used for heating boilers with
a maximum heating capacity of less than 16.12 kilowatts - See section 4(5) and see also seclion 64

% Section 3
87 .
Liable to a fine of £5000
% The penally for this is a fine not exceeding £5000; section 7 provides that applications for exemption

from the requirements of scelion 6 may be made to the local authority. Such an application may be
granted if the exmission of grit and dust will not be prejudicial to health or & nuisance.
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3.4.4.3 Chimney Height Controls

This is an old fashioned form of control designed to disperse rather than reduce or eliminate air
borne pollution. Any occupier of a building and any other person who knowingly causes or
permits a furnace to be used in the building to burn pulvensed fuel or to bumm at a rate of 45.4
hilogratns or more an hour, any other solid matter or to burp at a rate equivalent to 366.4
kilowatts or more any liquid or gaseous matter where the chimney heights have not been
approved by the local authority would be deemed to have committed an offence.® The same
provisions applies to the owner of any fixed boiler or industrial plant other than an exempted

one.”

3.4.4.4 Smoke Control Areas

Under section 18 of the CAA 1993, a local authority may by order designate the whole or part
of its area a smoke contro! area. The effect of such an order is that, subject to exemptions and
limitations in force, the occupier of a building commits an offence if smoke is emitted from a
chimney of a building within a smoke control area.” The controls extend to chimneys serving
fummaces of fixed boilers or industrial plant as well as the chimneys of buildings. However the
defence that the alleged emission as not caused by the use of any fuel other than authorised fuel
is allowed.” A person found guilty of an offence shall be liable on summary conviction to a fine

not exceeding £1000.”

3.4.4.5 Mobile Sources

Tlie present national controls on pollution from mobile sources are based on EC directives. The
controls are aimed at regulating the composition of fuel and setting standards for vehicle design
and construction. To achieve the latter two major approaches are used - a) requiring new
models of vehicles to satisfy certain standards, including those relating to pollution emissions

and to receive Type Approval before being introduced into producson and b) requinng vehicles

¥ Scetion 14¢2) - the person guilty of committing the offence shall be lizble on summary conviction for
a fine not exceeding £5000 (see secmon 14(6))

® Sec section 14(4)
o1 Section 20 (1) and (2)
%2 Section 20 (4)

% Seetion 20(5)
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to comply with construction and use standards throughout their operational life.

With regards to the former, that is composition of fuel, regulations goveming this is provided
for by section 30 of the Clean Air Act, 1993. Under subsection (1), the Secretary of State may
by reguiations impose requirements as to the composision and content of any fuel of a kind used
in motor vehicles and where such requirements are in force, prevent or restrict the production,
treatment, distribution, import, sale or use of any fuel which in any respect fails to comply with
the requirements. The current regulations govern the lead content of petrol and the sulphur

content of gas oil.

With regards to the lead content of petrol, the relevant regulations are the Motor Fuel (Lead
Content of Petrol) Regulations 1981 as amended in 1985 and 1989. Regulation 4 provides that
the meimum permitted lead content is 0.15 grammes per litre when tested”* and it is an offence
to produce, treat, distribute, import, sell, possess or offer for sale any petrol the lead content
of which exceeds the maximmm permitted.”> The 1985 amendment added a maximum level for

unleaded petrol of 0.013 grammes per litre.

The penalty for breach of these provisions is provided under section 32(2) of the Clean Air Act
1993 which states that a person who contravenes or fails to comply with any provisions under
section 30 or 31 shall be guiity of an offence and liable on conviction on indictment to a fine and

on summary conviction to a fine not exceeding the statutory maximum which is £5000.

With regards to the sulphur content of diese] fuel, the Motor Fuel (Sulphur Content of Gas Oil)
Regulations 1976 as amended by the Motor Fuel (Sulphur Content of Gas Qil) (Amendment)
Regulations 1990. Regulation 4 of the 1976 Repgulations stipulates that the masmum permitted
amount of sulphur per 100 grammes of gas oil when tested should be 0.3 grammes.”® However

the strict liability nature of the offence in regulation 5(b) is yet to be amended. Thus there is no

* This was a reduction madcin 1985 from the former 0.45 grammes per litre and is the lowest permitted
level under the Community equalisasion provisions of Directives 78/661/EEC. - JD Leeson op cit (1.79)
237

» Regulation 5

% 1t is an offence to produce, weat, distribute, import, sell, possess or offer for sale any diesel the sulphur
content of which exceeds the maximum permitted - Regulatien 5(b)
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need to prove the state of mind of a person who uses, causes or permits to be used any gas oil

the sulphur content of which exceeds the permiited amount.

The provisions governing type approval are to be found in the Road Traffic Act 1988 under
sections 54 - 59. Under section 54, the Secretary of State is given the power to prescribe by
regulations type approval requirements with respect to the design, construction, equipment and
marking of vehicles and vehicle parts of any class used oo a road and section 61 specifies the
structure and content of such regulations including examinations, certificates, fees and the
authorisation of examiners. Under section 55(1) the Secretary of State upon approving a
vehicle as a type vehicle is required to issue a ‘type approval stating the fact of compliance, the
permitted variations from the type vehicle and the design weights for vehicles so conforming
with any such variations.” The certificate may be issued subject to conditions and may be
cancelled or suspended.” The issues covered by type approval are far wider than the question
of exhaust emissions. Issucs such as evaporative emissions and emissions of crank-case gases
and the durability of anti-pollution devices for all motor vehicles equipped with positive ignition

engines are taken into cognisance.”

%7 Section 55(2)
9% Section 56

% See Schedule I to the Motar Vehicle Type Approval(GB) Regulations 1984 as amended; schedule [
specifies the applicable type approval requirement by reference to Amnexes I of the Community Direclives
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3.4.4.6 Enforcement

Under section 55 of the Clean Air Act 1993, the local authorities have a duty to enforce the
provisions of Parts I to III, section 33 and Part IV of the Act as well as the provisions of Part
VII so far as relating to those provisions. Enforcement as we have seen is mainly through the
imposition of fines which, range from £1000 to £20,000 after conviction. Convictions are

usually obtained by way of summary trial, thus dispensing with long and tedious trials.

3.4.5 Approach Adopted By the United Kingdom
3.4.5.1 Best Practicable Environmental Option

The United Kingdom legislation on pollution control is largely based on two principles - the
polluter should pay and pollution should be minimized at source. Thus regulatory controls aim
to minimise pollution by allowing only the emission of poliutants in accordance with the terms

" 1f the polluter is in

of a permit which, may set limits on the release of certain substances.
breach of'the terms of a permit or discharges pollutants without a permit he comumits a cnminal
offence and in addition he may face claims for compensation from anyone who suffers damage

as a result.’®!

The United Kingdom aims to operate a flexible pollution control system. Prior to 1976, the
concepts of best practicable means (BPM) and best available techniques not entailing excessive
costs (BATNEEC) were the concepts by which the regulatory authorines set the pollution limits
in permits. Howeverfollowing the report of the Royal Commission on Environmental Pollution
in 1976, a concept known as the Best Practicable Environmental Option (BPEQO), which ains
to provide a measure of co-ordination within the complicated weave of law, institutions and
policies governing the control of pollution, was formulated.'” BPEO was seen as a more co-

ordinated and integrated functioning of BPM and BATNEEC.

The BPEO concept is based on the argument that the pollution or wastes generated by an

100

Boes op ¢il (n. 66) 28

" ibid
21D Guruswamy and SR Tromans ‘British Environmental Policy: Towanls (he Best Practicable
Favironmental Option” 16 (1987) Anglo-American 1.aw Review 76



60

industrial activity could potentially affect water and land as well as air. Thus, when HMIP
applies BATNEEC or BPM to controls to limit releases into more than ore environmental
medium, they must have regard to the best practicable environmental option available to the
substances which, may be released. The BATNEEC approach as used in the United Kingdom
encompasses a few meanings. The term ‘best’ means the most effective in preventing,
minimiaing or rendering harmless polluting emissions and implies demonstrated effectiveness
but there may be more than one set of techniques which achieve the same degree of
effectiveness. ' The tenm “available’ means procurable by the operator for the type of process
in question. It does not imply that the technology is in general use but does require general
accessibility.'™ The term “techniques’ embraces both the process and the manner in which it
is operated.’” And to sum it all up the best avaitable techniques need not be used if the cost
would be excessive. The criteria for deciding what is excessive differs depending on the type
of source. For new sources, excessiveness is an objective criterion which, must be judged in
relation to the environmental benefit to be attained while for existing sources, attention will be
paid to the particular circumstances of the plant, its rate of utilisation and length of remaining

life in deciding what is excessive.'*®

3.4.5.2 Use of Criminal and Administrative Sanctions

Under both regimes - administrative sanctions are first made use of to enforce the provisions
of the relevant legislation. Where this fails, the person is charged to the magistrate court and
summarily convicted. Liability is usually in the form of fines which, range between £1000 to

£20,000 depending on the provisions of the legislation of which he/she is in breach. The use of

1% Roes op cit (n. 66) 56

194 Bocs op cit (n. 66) 56

"% Bees op cit (n. 66) 56

196 Boes ap cit (n 66) 56; Cf Leeson op cit (n. 79) 46
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summary convictions here is quite significant because as pointed out above it allows for quicker
trials thus avoiding long and unnecessary trials which in the long run affect either directly or

indirectly the outcome of a case.

3.5 Air Pollution Regulation in Australia

3.5.1 General Background

Australia is a federation of six sovereign states, New South Wales, Victoria, South Austratia,
Western Australia, Queensland and Tasmania and some additional territories such as the
Northern Territory and Australian Capital Termtory. The various states and territories are
responsible individually for the control of air pollution although the federal government plays
a co-ordinating role through such intergovermmental groups such as the National Health &
Medical Council, the Australian Environmental Council and the Australian Transport Advisory
Council. These bodies issue guidelines such as recommended ambient air quality goals, uniform
methods of measuring air impurities and design rules for emission controls on new motor
vehicles sold in Australia.®” Thus the state authorities are encouraged to take these national

figures into account when setting their own legislated emission limits or air quality standards.'®

The provisions for air pollution control in New South Wales, Tasmania, West Australia,
Victoria and South Australia would now be examined before an overall analysis of the approach

adopted by the states to control air pollution and enforce compliance is given.

3.5.2 Air Pollution Regulation in New South Wales

Air pollution in New South Wales (hereinafter referred to as NSW) is presently being regulated
by the Clean Air Act 1961."” The Act which defines air pollution as the emission into the air
of any air impurity'" is divided into five parts - Preliminary (Part 1); Scheduled premises (Part

w7 Murley (ed) Clean Air Around the World: National and Intzrnational Approaches o Air Pollution

Control (1991) 41

108 ibid

19 e Pretection of the Envirenment Operations Act, 1997 is yet to come into force - personal
communication with Linda Roy (Pellution Linc Coordinator for New South Wales webpage)

10 s impurity is defined te include smoke, dust (including ash fly), cinders, solid particles of any kind,
gases, fumes, mists, odours and radioactive substances - sectien 5
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3); Premises other than scheduled premises (Part 4), Motor Vehicles (Part 4A); Scheduled

Equipment (Part 4B) and General Prowisions (Part 5).1

Scheduled Premises

Under Part 3, which provides for scheduled premises, a person who is the occupier of any
scheduled premises'* must hold a licence to carry out scheduled activities and maintain any
control equipment in or on such premises in an efficient condition and shall operate such
equipment in a proper and efficient manner.’” The occupier of a scheduled premises would be
liable for the operation of a fuel burning equipment or industrial plant which causes air pollution

' . . . 14
Or an increase in air pollu’uon_l

Where no standard has been prescribed for the emission of air impurities, the occupier of a
scheduled premises is expected to apply the ‘practicable means’ as may be necessary to prevent
or minimise air pollution.’” “Practicable means” is defined to mean reasonably practicablc
having regard, amongst other things, to local conditions and circumstances and to the current
state of technical knowledge and includes the provision and maintenance of plant and the proper
use thereof " The Environment Protection Authority may by notice in writing require the
occupier of a premises to install, operate, repair, alter or replace any control equipment installed
in or on such premises or erect or alter the height of any chimney through which air impurities
may be emitted from any such premises or install fuel burning equipment or industrial plant or

use fuel of 2 specified type in or on such premises or cary out such other work for the purpose

! part 2 has been repealed

"2 This means any premises used for any of the lacilities or warks for the Wme being prescribed by clause

1 of Schedule 1 on which there is any fuel burning equiprnent or industrial plant prescribed by clause 2 of
Schedule 1 or which a fire is used in or in commection with any trade, industry of process to bum
combustible  malcrial, other than vegetation growth on those premises at a rate of more than 300
kilograms per hour - section S

113 Section 10 & 14

"' Section 14 24), & (3)
15 gection 15(2), but where a standard has been prescribed then the occupier of a scheduled premises shalt
not, except in special circumstances, conduct any trade, indusiry or process ar opcrale any fuel burning
equipment or industrial plant in such a manner which would lead to an ezussion in excess of the standard
of concentration and rate of prescribed far the air impurities or preseribed for the trade, industry, process,
(ucl  buming equipment or industrial plant - Section 15(1)

116 .
Secwan 5
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of preventing or minimising air pollution.*"?

In respect of unscheduled premises, the same rules are applicable except that it is the local
authonty who gives the abatement notice in respect of premises where any impurities are being

or are likely to be emitted from the unscheduled premises.''®

However where the Environment Protection Authority is of the opinion that the occupier of amy
premises has not taken ali practicable means to prevent or minimise the emission of air
impurities from an unscheduled premises or is not operating any control equipment in an
efficient manner and the local authority has not served a notice as required under section 20(1),
the Authority may by notice in writing require the occupier to carry out such work within a time
and in such manner as may be specified in the notice or to operate such control equipment in

accordance with directions contained in the notice "

Scheduled Equipment

Section 210, requires that a person who is the owner of any scheduled equipment'” be in
possession of a licence failing which he would be guilty of an offence against the Environmental
Offences and Penalties Act, 1989. Further it is an offence for a person to construct or carry out
any scheduled equipment or carry any work that constitutes the beginning of or any subsequent

step in, such a construction, except in accordance with a pollution control approval.'”*

Mobile Sources
With regards to pollution control from mobile sources, the Act provides that a motor vehicle
emits excessive air impurities if it emits at any point air impurities in excess of the standard or

concentration and the rate prescribed in respect of the class of motor vehicles to which that

17 Section 17(1)(a - €)

M8 goction 20(1); sce sechion 19 (1) & (2)

19 geetion 20(3)

120 This means amy mobile plant or equipment used for any facilities or worked fer the time heing
prescribed by clause 1 of schedule 1 or on which there is or which consists of any (el buming equipment

or industrial plant prescribed by clause 2 of schedule 1 - section 5

120 gection 21Q
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motor vehicle belongs to when tested it emits air impurities in excess of the amount per test
prescribed in respect of the class of motor vehicles to which that motor vehicle belongs.'** The
sale or use of such a motor vehicle is not allowed.’ Anti-pollution devices are also prescribed
for the different classcs of motor vehicles and their removal, disconnection or impairment is also

forbidden except where it is for the purpose of servicing, repairing or replacing.'®

Penalties

Section 32 provides for penalties. Failure or neglect to comply with any of the provisions of
the Act or any requirement made or given pursuant to the Act constitutes an offence for which
penalty is provided for under the Environmental Offences and Penalties Act 1989.' Under
section 8A of the Environmental Offences and Penalties Act, subsection (1) provides that any
person who is guiity of an offence against the Act is liable in the case of a corporation to a
penalty not exceeding $125,000 and in the case of a continuing offence to a further penalty not
exceeding $60,000 for each day the offence continues. With respect to individuals the penalty
is a fine not exceeding $60,000 and in the case of continuing offence to a further penalty not
exceeding $30,000 for each day the offence continues. However persons who commit an
offence for which the penalty is provided for within the Clean Air Act itself are not liable to any
penalty under this subsection.”®® Regulations may impose penalties not exceeding $10,000 in

the case of individuals and $20000 in the case of corporations,'?’
3.5.3 Air Pollution Regulation in Victoria

The State of Victoria controls air pollution through the provisions of the Victorian

Environmental Protection Act 1970. The Act establishes the Environment Protection Authority

12 Section 21A(2)

13 Sechien 21B

12 Section 21 C; Section 21B3A

1% Except hose directions given under section 21EA which relate to notices to repair, readjust or restore

prescnbed anti-pollution devices.

126 gection 8A(2)

127 Section BA(3)
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and makes provision with respect to the powers, duties, and functions of that Authority as well

as provisions for the protection of the environment.'**

Part 11l of the Act deals with environment protection. Section 16 provides for the declaration
of the State environment protection policy by the Governor in Council on the recommendation
of the Authority with respect to the environment generally or in any portion or portions of
Victoria or with respect to any element or elements or segment or segments of the environment
in relation to the generation, storage, treatment, transport and disposal and generally the
handling of industrial waste. The Order may incorporate a national environment protection
measure or vary a State environment protection policy or industnal waste management policy

s0 as to meke the policy consistent with a national environment protection measure.'*

Works Approval & Licences

Under section 19A, the occupier of schedule one premises™ are required to obtain a works
approval or licence in order to make any form of alteration which would affect the fuel burming
equipment or industrial plant being used to carry out trade on the premises.”’ He is also
prohibited from discharging or emitting any waste into the atmosphere unless the discharge or
emission in licensed under the Act. > Non-compliance with this provision results in an offence
for which the offender would be liable to a penalty of not more than 200 penalty units.'*
Section 21 provides for special conditions which, may be imposed when issuing a works
approval or licence. These conditions include installation of pollution control equipment of a

type specified by the Authority provided that such equipment is reasonably available to be

¥ gee Long Title to the Act
12 Suction 17A(1)

10 v3chedule one premises” mcans any premises (a) prescribed by regulation; or (b) which are of a class
prescribed by regulation as premises from which waste is or 1s likely to be discharged to the attospherc;,

B the exceptions to the requirement for works approval or licence is where such work is ouly in the
coursic of and for the purpose of general maintcnance or where the work will not result in a discharge,
cmission or deposit of waste which by reason of volume, location, constituency or manner-- (a) affects
adversely the quality of any segment or element of the environment; or (b) afftets adversely the interests
of any person other than thc applicant. See section 19A(5)

132 gection 20 (1)

133 Gection 19A M
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operated in a manner specified by the Authority

Provisions On Clean Air

Part VI provides for clean air. Under section 40 the discharge or emission of wastes into the
atmosphere is required to be in accordance with declared State environment protection policy
specifying acceptable conditions for discharging or emitting wastes into the atmosphere and any
standards prescribed therefor under the Act. Further under section 41, a person shall not
pollute the atmosphere so that the condition of the atmosphere is so changed as to make or be
reasonably expected to make the atmosphere (a) noxious or poisonous or offensive to the
senses of human beings; (b) harmful or potentially harmful to the health, welfare, safety or
property of human beings; (c) poisonous, harmful or potentially harmful to animals, birds or
wildlife; (d) poisonous, harmful or potentially harmful to plants or other vegetation; or (e)

detrimental to any beneficial use made of the atmosphere."**

Pollution Abatement Notices

The Authority may serve a pollution abatement notice on the occupier of a premise if it is
satisfied that a process or activity which is being carried on or is proposed to be carried on at
any premises or the use or proposed use of any premises has caused or 1s likely to cause

pollution; failure to comply with any standard prescribed by the regulations, policy or any

condition in a licence or permit; or has created or is likely to create an environmental hazard."*

The notice may require the occupier to, infer alia, cease carrying on or not commence the
process, activity or use; carry on, modify or control the process, activity or use in the manner
specified in the pollution abatement notice; to supply to the Authority plans, specifications and

other information as is specified in the pollution abatement notice showing how the process,

B4 Section 41 (2) provides spccific instauces where a person would be deemed to have polluted the

aumospherc where (a) that person causes er permils to be placed in or so that it may be released into the
almosphere any matter whether solid, liquid or gaseous which-- (i) is prohibited by or under this Act; or
(i) does not comply with any standard prescribed for that matter; or (b) that persan causes or permits the
discharge or emission of any malicr or substance into the atmosphere in contravention of this Act; or (c)
that person uses any chemnical substance or fuel the nuse of which is prohibited by the regulatians; or (d) that
person coutravenes any regulation dealing with the usc of amy ozone-depleting substance or the
manufacture, assably, installation, operation, maintenance, removal, sale or disposal of goods, cquipment,
machinery, or plant containing or using an vzunc-depleting substance.

135 Section 31A @)
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activity or use will be carnied on, modified or controlled; to comply with (i) any standard

prescribed by the regulations, Order declaring policy or licence or permit.*®

An occupier of any premises on whom a pollution abatement notice or a notice of amendment
has been served under this section but who contravenes a requirement specified in the notice
shall be guilty of an offence and liable to a penalty of not more than 200 penalty units and in the
case of a continuing offence to an additional daily penalty of not more than 80 penalty units for
each day upon which the offence continues after convichion or after service by the Authority on

that person of notice of contravention of this section.**’

Offences

Offences are provided for under section 27. Specifically subsection (1) provides that a person
who is the occupier of a schedule one premises from which waste is discharged or emitted to
the atmosphere (a) without a licence where a licence is required by this Act; or (b) while the
licence is suspended shall be guilty of an offence against this Act and liable to a penalty of not
more than 200 penalty units and in the case of a continuing offence to a daily penalty of not
more than 80 penalty units for each day the offence continues after conviction or after service
by the Authority on the defendant of notice of contravention of this section. The holder of a
licence who contravenes any condition to which the licence is subject shall be guilty of an
offence against this Act and liable to a penalty of not more than 200 penalty units and in the case
of a continuing offence to a daily penalty of not more than 80 penalty units for each day the
offence continues after conviction or after service by the Authority on the defendant of notice

of contravention of the condition.’**

However it is a defence under the Act if the person charged is able to prove that (a) the
discharge, emission or deposit of waste to which the charge relates occurred in an emergency
to prevent danger to life or limb other than an ewergency arising from the negligent act or
omission of the person charged; and (b) as soon as reasonably practicable after that discharge,

emission or deposit of waste that person notified particulars thereof in writing to the Authority

3¢ Section 31A (2)

137 Section 31A (7), section 35 provides for reviews in respect of notices under sectron 31A

138 Section 27 (2)
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or the delegated agency as the case may be.'”

Mobile sources

Under section 42 subsection (1), a person who () coostructs, manufactures, assembles or sells
any vehicle, whether old or new, capable of emitting into the atmosphere any matter that does
not comply with any prescribed emission standard or prescribed standard of maximum
pertissible concentration for visible emissions or for the emission of carbon monoxide when
the engine of the vehicle is idling shall be guilty of an offence. Similarly a person who
constructs, manufactures, assembles, sells, instals or offers to instal any machinery, facility,
vehicle or ship required by or under this Act to be fitted or equipped with any device or
equipment so as to prevent or minimize pollution of the atmosphere without the machinery,
facility, vehicle or ship being so fitted or equipped shall be guilty of an offence.’*

I However it is a defence

Sale of petrol containing excess lead is prohibited under section 42A.
if the defendant proves (a) that he purchased the petrol in question with a warranty from the

seller as regards it content; and (b) that he sold the petrol in question in the same state as when

142_ 1143

he purchased it. The provisions in respect of unleaded petrol™ are the same as that
discussed above and can be found in section 42B. A person who is the owner or driver of a
motor vehicle, whether registered or not which is used on a highway and at the time of use (a)
is not equipped with any device or equipment required by the regulations to be fitted to the

motor vehicle so as to prevent or minimize pollution; or (b) is capable of emitting into the

139 Section 30R (1)
M0 Seutiom 42 (2)

¥ The provisions for excess lead can be found under scction 42A (3) which states thet a parson who (a)
on or after the commencement of section 15 of the Envirenmeni Protection (General Atmendment) Act 1994
but before | Januaty 1995, selis any petrol which (i) would, if tested at a temperature of 15° Celsius,
contain lead in excess of 0-25 grams per litre; and (1i) dees not comply with any requirements prescribed
under section 71(1){(cc); or (b) on or after 1 January 1995, sells any petrol which (i) would, il tested at a
{cmperature of 15° Celsius, contain lead in excess of 0-20 grams per litre or such lower amount as is
prescribed under section 71(1)(cd); and (i1) does not comply with any requirements prescribed under

section 71(1)(ec) is guilty of an offence.

12 gection 42A (7)

'3 Definerd ipmean petrol which s ot oontain rrare then fhe presaiibed amustsafear sulphor ad phosphonaspes lire and which
coxmpliess with the peeserited specaficaions fy ootor odarce nurther endresearch octye rumier.
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atmosphere any matter that does not comply with any prescribed (i) emission standard; or (ii)
standard of maximum permissible concentration for emissions shall be guilty of an offence.'*
Under section 43, any person who contravenes any of the preceding provisions of this Part is
guilty of an offence and liable to a penalty of not more than 200 penalty units and in the case
of a continuing offence to a daily penalty of not more than 80 penalty units for each day the
offence continues after conviction or after service by the Authority on the defendant of notice

of contrayention of the preceding provisions of this Part (whichever is the earlier).

3.5.4 Air Pollution Regulation in South Australia

In South Australia, air pollution is controlled by the South Australian Environmental Protection
Act, 1994, The Act provides for the protection of the environment and establishes the
Environment Protection Authority. The Act aims to promote the principles of ecologicaily
sustainable development and ensure that all reasonable and practicable measures are taken to
protect, restore and enhance the quality of the environment having regard to the principle of

ecologically sustainable development.'*

144 Satind3A (1)

145 Section 10
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General Environmental Duty

The Act imposes a general environmeuntal duty on persons living within the state not to
undertake an activity that pollutes, or might pollute, the environment unless he takes all
reasonable and practicable measures to prevent or minimise any resulting environmental harm.'*®
A general defence in proceedings against a person who fails to carty out this general duty is
provided under section 25 (3)."’ Although failure to comply with the duty is not of itself an
offence, compliance with the duty may be enforced by the issuing of an environment protection
order and a clean-up order or clean-up authorisation may he issued, or an order may be made
by the Lnvironment Resources and Development Court under Part 11 in respect of

non-compliance with the duty."*

National Environment Protection Measures
National environment protection measures automatically operate as policies as soon as they

come into operation under the prescribed national scheme laws.'*

Such a policy is to be treated
as a policy that is to he taken into account by the Authority in determining any matters under
the Act (or under the Development Act 1993) to which the policy has relevance; and may be
given effect to by the issuing of environment protection orders under Part 10. Under
subsection (4) an environment policy that comes into operation by virtue of subsection (1)
prevails over an environment protection policy made by the Authority except if the latter policy

is more stongent than the provisions of the national environment protection policy.

Works Approval &Licences
A person carrying out works for the construction or alteration of a building, structure, plant or
equipment for use for a prescribed activity of environmental significance is required to have a

0

works approval or licence.”®  Failure to comply with this provision constitutes an offence for

which the person would be liable to pay a division 1 fine and if'it is a corporate body, a fine of

146 Section 25; ‘environmental harm’ is defined to mean any harm, ur potential harmn, to the environsnent
(of whatever degrce or duration), and includes an cnvironmental nuisance - section S (1)

147 . . .. . . . -
Compliance with the mandatory provisions of an environoent protection policy or authorisation

148 Section 25 (4)

149 Section 28A

150 gection 35 and 36
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$120,000."

Environmental Harm

Where a person causes serious environmental harm by polluting the environment intentionally
or recklessly and with the knowledge that serious environmental harm will or might result, the
person would be deemed to have committed an offence for which he is liable to a $250,000 or
division 4 imprisonment (or both) and where it is a body corporate to a fine of $1, 000, 000.'*2
Under subsection (2), a person who by polluting the environment thereby causing serious
environmental harm is guilty of an offence for which he or she would be liable to $120,000 and

where it is a body corporate to a fine of $250 000.

Where an incident occurs so that serious or material environmental harm from pollution is’
caused or threatened m the course of an activity undertaken by a person, the person must, as
soon as reasonably practicable after becoming aware of the incident, notify the Authonty of the
incident, its nature, the circumstances in which it occurred and the action taken to deal with it
or else the person would be liable to a division 1 fine and in the case of & body corporate to a
fine of $120,000."* The requirement of notification is removed where the person has reason
to believe that the incident has already come to the notice of the Authority or any officer

engaged in the administration or enforcement of the Act.'**

Civil Remedies

Civil remedies are provided for under section 104 and it states that applications'>’ may be made

151 Section 35 (1) (b); However a works approval 13 not required under subsectian (1) for- (a8) works in

respect of a building, structure, plant or equipment for use for an activity that is authorised by a licence
under this Part; or (b) works fer which development awharisation 18 required under the Development Act
1993. - section 35(2)

132 Section 79 (1)

53 Scction 83 (1)
133 Section 83 (2); it is a defence 1[ the defendant can prove that the harm or nuisance was as a result of
complying with the conditions or provisions of an authorisation or order of policy or that the pollution
resulted in zctual or potential harn only to that person or that person's propcrty, or to some other persan
or some¢ other person's property with that other person’s censcnt - Section 84 (1)

155 An application under this section may be made (a) by the Authority; or (b) by any person whose
interests are affected by the subject matter of the application; or (¢) by any other person with the leave
of the Court.- section 104 (7}, it muy be made exparte or in o representative capacity - see subscction 10
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to the Environment, Resources and Development Court for certain orders including an order
restraining person from engaging in conduct contrary to the provisions of the Act; an order
requiring the person to take any action required by the Act where he has failed or refused to do
so; an order against a person for the costs or expenses incurred in taking action to mitigate an
environmental harm caused by that person or an order for enforcement of the provisions of an

environment performance agreement.

3.5.5 Air Pollution Regulation in Western Australia

Western Australia’s control over air pollution can be found in the Western Australia
Environmental Protection Act 1994. The Act provides, inter alia, for the prevention, control
and abatement of environmental pollution,*® ‘Pollution’ is defined as the direct or indirect
alteration of the environment to its detriment or degradation; to the detriment of any beneficial

or prescribed use."’

Control Of Pollution

Part V provides for the control of pollution. Under section 49(1), it is an offence to allow or
cause pollution. Similarly a person who emits or causes or allows to be emitted from any
premiscs noise, odour or electromagnetic radiation which unreasonably interferes with the
health, welfare, convenience, comfort or amenity of any person is deemed to have committed
an offence.’® Section 50 goes further to provide that a person who causes or allows waste to
be placed in any position from which the waste could reasonably be expected to gain access to
any portion of the environment and would in so gaining access be likely to result in pollution

commits an offence.

Works Approval & Licences

Certain premises are deemed to be prescribed premises and the occupier of such premises are

& 11
6 See Long Title
57 Seation 3

18 Section 49(2)
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required to carry out work on the premises in accordance with a works approval.”® Where the
occupier of a prescribed premises causes an increase in the discharge of waste or the emission
of noise , odour or electromagnetic radiation, or alters the nature of the waste discharged or
noise, odour or electromagnetic radiation emitted or the method of operation of any trade or
any equipment without a works approval,'® a licence'® or in contravention of a requirement
contained in a pollution abatement notice, he would be deemed to have committed an

offence. '

The approval of a works approval or licence may be subject to the condition that a person install
within a specified period a specified pollution control equipment as is reasonably available to
persons in the State or that the applicant take specified measures for the purpose of minimizing
the likelthood of poilution occurming or to provide within a specified period a specified
monitoring equipment of a specified type or a specified monitoring programme for the purpose
of supplying the Chief Executive Officer information relating to the characteristics, volume and

effects of the waste being or to be discharged. '**

Pollution Abatement Notices

Section 65 provides for pollution abatement notices to be issued by the Chuef Executive Officer

159 Section 52

10" Section 54 provides for the application for works approvals

'8! Section 57 provides for the application for a licence

162 Section 53(1) - the defence of for the purpose of general maintenance required to meintain the etficient
operation of any pollution conirol equipment o procedurc is also allewed.

19 Section 62(1)(a - )
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on the owner or occupier of a premises where any waste, noise, odour or clectromagnetic
radiation (which does not comply with any standard required by or under an approved policy
or any prescribed standard) is being or is likely to be discharged or emitted from the premises

into the environment.

The notice is to specify the reason for which it is served and may require any person bound by
it to take such measures as the Chief Executive Officer considers necessary to prevent, control
or abate the discharge of waste or emission of noise, odour or electromagnetic radiation to
which the pollution abatement notice relates within such period as is specified in the pollution
abatement notice.” A person who is bound by a pollution abatement notice and who does not

comply with a requirement contained in the pollution abatement notice commits an offence. '’

The Minister may by notice served on order a person to stop carrying on the whole or any part
of the trade, process or activity, and to close down the whole or any part of the premises, to
which the pollution abatement notice referred to in that paragraph relates immediately if the
person does not complied with a requirement contained in the pollution abatement notice.'*®

Failure to comply with this subsequent order constitutes an offence.'’

However it is a defence proceedings under this part if the defendant can prove that the discharge
or emission occurred for the purpose of preventing danger to human life or health or irreversible
damage to a significant portion of the environment; or (ii) as a result of an accident caused
otherwise than by the negiigence of that person and that the occupier of the premises, if any,
from which that discharge or emission occurred took all reasonable precautions to prevent that
discharge or emission; and that as soon as was reasonably practicable after that discharge or

emission that person notified particulars thereof in writing to the Chief Executive Officer.'®®

164 Section 65 (2)

185 Section 65 (5)

166 Section 69

167 Section 69 (5)

'8 Section 74 (2) - The defence referred 10 in subsection (1) is not available to a person unless he notifies
the Chief Executive Officer of his inicntion to rely on that defence within 21 days after the day on which (a)
the relevant summans i8 served on him; or (b)if no summans is served on him in respect of the relevant
offence, he 1s informed of the place and tume st which hie is alleged to have committed that offence and of
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Miscellaneous Offences

The Act also provides for miscellaneous offences relating to construction, manufacturing,
assembling or selling a vehicle or vessel capable of discharging into the atmosphere or any
waters any matter that does not comply with any prescribed standard.'®® It is also an offence
for a person to construct, manufacture, assemble, sell or install any equipment required by or
under this Act to be fitted or equipped with any device so as to prevent or minimize discharges
of any matter into the atmosphere or any waters without that equipment being so fitted or

equipped.'”

Moabile Sources

With regards to pollution form mobile sources the Act provides under section 77 (1), that a
person who is the owner or driver of a vehicle or vessel to which is fitted a device referred to
in section 78 (1) who does not maintain tbat device in an efficient condition commits an
offence. In addition under subsection (2) and (3), a person who is the owner or driver of a
vehicle or the owner of a vessel which is at the time of its use on a road, public place or reserve
capable of discharging into the atmosphere or any waters any matter that does not comply with

any standard prescribed for the purposes of this subsection commits an offence.

Interference with anti-pollution devices on vehicles or vessels by way of removal, disconnection
or impairing constitutes an offence under section 78 (1) where the device is fitted for the
purpose of preventing the discharge of matter from, or controlling or dispersing matter

1
discharged by, the vehicle or vessel into the atmosphere or any waters or of controlling noise

the nature of that offence.

169 Section 76 (1)

10 Section 76 (2)
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emitted by the vehicle or vessel,

Enforcement

Part V1 provides for enforcement. Under this part authorized persons'”* and analysts'”? may be
appointed by the Chiel Executive Officer as well as an Inspector who is empowered to (a) take
measurements and collecting samples of any waste before, during or after its discharge into the
environment; (b) inspect, evaluate and analyse the records of monitoring and other equipment
and instaflations approved for detecting the presence, quantity and nature of any waste and the
effects of that waste on the portion of the environment approved for receiving that waste; (c)
record, measure, test or analyse noise, odour and electromagnetic radiation emissions; (d)
inspect, evaluate and analyse the records of monitoring and other equipment and installations
approved for detecting the presence, level and other characteristics of noise, odour and
electromagnetic radiation; (e) ascertain whether or not any circumstances, conditions,
procedures or requirements imposed by or undcr this Act are being complied with; and (f)

perform such other functions as are conferred or imposed on him by or under this Act.'”

Where an offence under this Act has been committed by a body corporate is proved to have
been commuitted with the consent or connivance of, or to be attributable to any neglect on the
part of, a director or other officer concerned in the management of the body corporate, or a
person who was purporting to act in any such capacity, he as well as the body corporate is guilty

'™ Thus a director or other officer who is guilty of an offence under this Act by

of the offence.
virtue of subsection (1) is liable to the penalty to which an individual who is convicted of the

same offence is liable.'”

Penalties

The penalty for offences can be found under Schedule one. Here penalties for individuals are

1 Scetion 87

172 Section 94

173 Section 88

174 Section 118 (1)

175 Section 118 (2)
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distinguished from that of corporate bodies. The penalty is in the form of fines and for
individual range from between $5000 to $25000 and for continual offences the penalty range
from between $1000 to 5000 daily. For corporate bodies the penalty range from between
$10000 to $50000 and for continual offences a daily fine ranging between $2000 and $10000

Some offences carry six months imprisonment with or without a fine.

3.5.6 Air Pollution Regulation in Tasmania

Tasmania deals with air pollution under the Tasmanian Environmental Management and
Protection Control Act 1994. The Act was enacted to provide for the management of the

environment and the controf of pollution in the State of Tasmania. '™

Under the Act, ‘ environment’ means “components of the earth including land, air and water and
any organic matter and inorganic matter and any living organism and human-made or modified
structures and areas and includes interacting natural ecosystems ... .”'"" Environmental harm
is provided for under section 5 and is defined as any adverse effect on the environment of
whatever degree or duration and includes an environmental nuisance and the Act further states
that environmental harm would be caused by pollution whether the harm is a direct or indirect
result of the pollution and whetlier the harm results from the pollution alone or from the

combined effects of the pollution and other factors.'”

Best Practice Management
The occupier or person in charge of a place or vehicle at or from which a pollutant'”® escapes
or is discharged, emitted or deposited is taken to have polluted the environment with the

pollutant."® A person wishing to carry out a controlled activity is required to apply the best

176 See the Long, Title to the Act

77 Qe section 3(1) of the Act

7% Section 5(5)

7 This includes a gas, liquid or solid; or an odour; or an organism (whether alive or dead), including a
virus or energy, including noise, radioactivity und electromagnetic radiation or a combination of pellutants
that may cause environmental harm - sechion 3(1)

180 Section 6
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practice environmental management to the activity i order to achieve an ongoing minimization
of the activity’s environmental harm through cost-effective measures assessed against current

181 To determine the best

international and national standards to applicable to the activity.
practice environmental management regard is to be had to strategic planning, administrative
systems, public consuitation, product and process design, waste prevention, treatment and

disposal.*

Permits

Schedule 2 contains a list of activities which, may result in pollutants being released into the
environment or may cause environmental harm. For such activities, the Act provides that where
an application has been made to a planning authonty under the Land Use Planning and
Approvals Act 1993 for a permit in respect of the activity, the planning authority is to refer the
application to the Board of Environmental Management and Pollution Control for assessment.'®
Wherc the Board is of the opinion that the activity would result in scrious or matetal
environmental harm, she is required to notify the planning authority of any condition or

restriction which she requires to be contained in a permit granted by the planning authority or

direct the planning authority to refuse to grant the permit.'$*

Enforcement
Enforcement provisions are contained in part 4 of the Act. Section 44 provides for environment
protection notices and it states that where the Director is satisfied that in relation to an

environmentally relevant activity, environmental harm is being or is likely to be caused or has

181 gection 4(1)

2 Sechion 4(2)

183 Section 25(1)(b)

184 section 25(5(1) & (b)
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occurred and remediation of that harm is required, he may issue an environment protection
notice to be served on the person who is responsible for the activity. Contravention of the
requirements of the notice constitutes an offence for which the person may be summarily
convicted and liable to a penalty not exceeding 1000 penalty units in the case of a body

corporate or 500 penalty units in any other case.

A person who causes material environmental harm by polluting the environment intentionally
or recklessly and with the knowledge that material environmental harm wall or might result, is
guilty of an offence, the penalty of which is, in the case of a body corporate, a fine not
exceeding 2,500 penalty units or a natural person 1,200 penalty units or imprisonment for a term
not exceeding 2 years or both.' Under section 51(2), a person who causes material
environmental harm by polluting the environment is guilty of an offence for which in the case
of a body corporate, she would be liable to a fine not exceeding 1200 penalty units and in the
case of a natural person to a fine not exceeding 600 penalty units. It is also an offence to cause
an environmental misance - the penalty being 100 penalty units in tiie case of unlawfiilly causing
an environmental nuisance and 300 penalty units in the case of wilfully and unlawfully causing

an environmental nuisance. %

In the case of a continuing offence after the person alleged has been served with notice of the
alleged offence and subsequently convicted, the person would, in addition to the penalty
applicable to the offence be liable for each day during which the act or omission continues for

an amount equal to one-fifth of the maximum penalty prescribed for that offence.’®’

3.5.7 Overall Analysis of the Approach Adopted by the States in Australia

Basically it would be seen that Australian states have adopted two basic approaches to air
pollution control - best practicable means and air quality standards as used in the United

Kingdom and United States. In addition, the states have attempted to integrate pollution

185 Section 51 (1)
186 gection S3(1) & (2)

187 Section 54; the same provisions apply where the offence is aclually commmitted and not just alleged to
have been committed.
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control by emphasising on the control of all three media - land, water and air together and not
separately. This is quite similar to the best practicable environmental option as currently being
applied in the United Kingdom. That is the application of best practicable means taking into

cognisance the environment as a whole.

The states make use of the permit system with their requirement for work approvals or licences
in order to carty out certain types of activities which are mainly industrial processes. With
regards to pollution from mobile sources emphasis is placed on the type of fuel used and the

requirement for installing anti-pollution devices in motor vehicle.

On the issue of entorcement, the states make use of civil remedies as well as criminal sanction
with the imposition of fines and sometimes imprisonment. Corporate bodies are also not left
out of the issue of enforcement for the states make distinctions between fines for corporate

bodics and tbose for individuals.
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Chapter Four

Comparative Analysis

4.1 Introduction

So far the provisions of the air pollution legislation in South Africa, United States of America, the
United Kingdom and Australia have been examined. In this chapter, we intend to lpok at the
different approaches adopted by these countries to contro! pollution and to enforce the provisions
of their legislation with a view to offering a comparative analysis. But first let us undertake a

general summary of the issues addressed so far

42  General Summary

From our examination of the air pollution legistation in the four countries under analysis, it would
be seen that each country has adopted one approach or the other all aimed at achieving effective
air pollution control. In the United States of America, the approach adopted is the emission
standards and market approach; in the United Kingdom, it is the best available technology not
entailing excessive cost (BATNEEC) in the light of best practicable environmental option
(BPEO)'; in South Africa and the Australian states it is the best practicable means (BPM).

These approaches either aim to statutorily regulate the plant or equipment used to carry out certain
processes which cause air pollution or to statutorily regulate emissions. The approaches adopted
in the United Kingdom, South Africa and Australia can be grouped under the former strategy while
the approach adopted by the United States falls under the latter strategy. All four countries rely
on the use of permits or authorisations to carry out certain prescribed activities or processes (which -
are usually industrial activities). With regards to enforcement, all four countries make use of
administrative sanctions first before the subsequent imposition of criminal sanctions and/or civil
sanctions thus applying the “polluter pays” principle. For purposes of clarity each approach
would be dealt with under two broad headings - regulation of plant or equipment and regulation
of emissions before we go on to look at the issue of enforcement under the headings of criminal

sanctions and civil sanctions.

! However ‘best practicable mcans’ 1s used in limited circumstances as a defence when dealing with air
pollution control under the local authorily regime - see section 79 of the EPA, 1990 (UK)
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4.3  Approaches
4.3.1 Regulation of Plant or Equipment

As pointed out above the approach which aims to control pollution through the regulation of plant
or equipment (also referred to as regulating the source of pollution) can do so through BATNEEC
or BPM. The proponents of this approach believe that if equipments that reduce emissions during
certain prescribed activities are employed then the amount of air pollutants that escape into the
atmosphere would be minimal. Thus persons who carry out certain prescribed activities (which
as pointed out above are usually industrial activities) are required to install these equipments or
plants before being granted permission (usually in the form of authorisations or petmits) to carry
out the activities.> Similarly burners, furnaces and chimneys are required to be of a particular type,
specification or height which is believed would reduce the escape of air pollutants into the

atmosphere.’

It is generally believed that this approach is more realistic and flexible because as newer and better
equipment or plant become available, they can be made use of and adopted by industrialists.

However this flexibility is at times seen as a disadvantage because much is often left to the
discretion of the Chief Officer (which is the case in South Afiica) or the Chief Inspector (which
is the case in the United Kingdom) in deciding which technology should be adopted or which
degree of air cleanliness can be achieved.® In addition it must be pointed out that the extent of
flexibility is usually limited by the financial capability of the industrialist or person required to install
these equipments or plants. In other words, instailation of these equipments or devices is based
on their availability as well as the costs of obtaining them. For instance under the BPM approach
as applied in South Africa, account must be taken of available technologies and the impact of costs

on the process in question.” Similarly under the BATNEEC approach, account will also be taken

% Sce sections 10 & 12 of the Almospheric Pollution Prevention Act, 1965; section 6 of the Environment
Protection Act, 1990 (UK) and section 4(1) of the UK Clean Air Act, 1993, scc also section 10 & 14 of the
Clean Air Act, 1960 {(NSW)

3 See sechions 6 & 14 (2) of the UK Clean Air Act, 1993

‘TR Iruggle and MA Rabie (eds) Environmental Munagement in South Afvica (1996) 439, 440, Cf JD
Leesen nvironmental Law (1995) 42

’ Fuggle and Rabie op cit (. 4) 439; CE JD Leeson fnvironmental Law (1995) 41
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of the financial implications in relation to capital expenditurc and revenue cost. Thus in applying
both approaches an attempt is made to strike a balance between the availability of technology to
achieve emission reductions of specific pollutants and the costs required to install the equipment’

which often results in little consideration for the environment.®

However in the United Kingdom the position is slightly different, for BATNEEC is used in the
light of the best practicable environmental option (BPEO).” As pointed out previously BPEO is
primarily concerned with selecting the most appropriate or least damaging environmental
alternative for the reception of polluting material including the reduction of emissions by
modifications of processes and plants.'® It aims to ‘find the optimum combination of available
methods of disposal so as to limit damage to the environment to the greatest extent achievable for

1 and

a reasonable and acceptable total combined cost to industry and the public purse’
‘emphasises tlie protection and conservation of the environment across land, air and water’.** This
is because wastes generatcd by an activity do not disappear wlen transferred from one receiving
medium to another.” For instance an air pollution requirement for reducing air pollution u;uld
increase the problem of water pollution if any resulting effluent was then disposed of into a river

or stream. 1

Rightfully the aitn of any approach to pollution control should be such that all three media - air,

% I.eeson op cit 46

7 RA Preston Whyte ‘Air Quality Management in the United Staics and Some Policy Considerations for Sonth
Africa’ 71 (1989) Soutk Africa Geographical Journal at 17

*MA Kidd Environmental Law: A South African Guide (1997) 128

BI’EO does 1ot however apply to local authority air pollution control because such controls relate entirely ©
arr pollution only and not all the three media - R Malcolm A Guidebook to Environmental Law (1994) 157

191 eeson opcit42
"'Eleventh Report 1985 ‘Menaging Waste: The Duty of Care’ Cmnd 9675 (HMSO) in: Leesen op cit 43

2 fwelfth Report 1988 “Best Practicable Environmental Option’ Cm 310 (1 IMSO) paragraph 2.1 in: L.ceson
op cit 43

Bip Guruswamy & SR Tronians ‘Brilish Environmental Policy: Towards the Best Practicable Environmental
Option’ 16 (1987) Angio-American Law Review 76 at 81; C{Kidd op cit 169

14 Guruswamy & Trumans op cit (n. 13) at 76; Cf Kidd op cit (n. 8)1G69; CfMalcolm op cit (n. 9) 145
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land and water - is taken into account. In other words an integrated approach which does not
separate the different media is one which would be seen as taking into account the environment
as a whole. This form of approach is gaining acceptance in many countries for it has been seen that
it would be difficult to attempt to control the pollution of the three media separately and also

because such an approach would aid the objectives of sustainable development."

As it is BPEO does not just involve taking into account environmental factors. Rather it involves
identifying all feasible options for achieving an objective and choosing that option which is both
practicable and environmentally acceptable.' Thus a sound environmental impact assessment

system is a basic requirement for a proper and effective working of the BPEO approach.

4.3.2 Regulation of Emissions

This approach is based on the premise that, since it is impossible to avoid a situation where
pollutants would be released into the atmosphere, it is more feasible to prescribe standards for the
amount of pollutant that can be dispersed into the atmosphere. As used in the United Statesl the
standards prescribed are based on ‘threshold levels’ of pollutants.'” The tern ‘threshold’ refers
to the amount of a particular pollutant that can be present in the air without adversely affecting
humans or the environment. * A national ambient air quality standard, which reflects the minimurh
allowable air quality for each pollutant is set and is applicable uniformly throughout the country."
Thus each state is required to set air quality standards along the lines of the national ambient air

quality standard in their state implementation plan (SIP) and the only time this can be different is

if the state imposes stricter standards than those set nationally.”

In the United States, the emissions standard approach is used along the lines of the

' Kidd op cit (n. 8) 129

1% Leeson op cit (n. 5) 44 - usually the choice will depend on the weight given to the envirunmenta] impacts and
associated risks as well as to the costs involved but overall the environment is given a higher consideration.

7 DI O’Sullivan “The Clean Air Amendmenits of 1990; Permits and Enforcemant - 'the Guis of the New Law’
18 (1992) University of Dayton Law Review 275 a1 282

' 0’Sullivan op cit 282
19 42 USC § 7408(a)(2), 7409

2 22 USC § 7409(d)
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market/economic approach through the concept of emissions trading. Emissions trading, refers
to any method of reducing emissions from one source to compensate for new emissions from
another.” Simply put, the owner of an original emission limit may use trading to meet his own
limit and still expand a facility or sell or trade reductions to another facility.”” Its use in the United
States, falls under four categories: bubbles™ - used with existing sources; emissions offsets® - used
with major new emission sources; ; emission reduction banking® - which allows emission reduction
credits to be sold or saved for future use; and netting® - used for modification of existing sources

that result in increased emissions at one or more discharge points.”’

The ultimate objective of emissions trading is to provide fiexibility for the industry. That is leaving
it to them to decide the best mode of reducing pollution while at the same time providing an
incentive to do so efficiently. But despite all efforts to develop it industry has been slow to use
emissions trading as a means of controlling air pollution>® According to one writer, this may be

due to the complex nature of the system which makes it difficult to apply in reality and perhaps

21 YR Patton-Hulce Environment and the Law: A Dictionary (1995) 123
2 ibid

% Emissions wrading began with the bubble concept which refers (o an imaginary boundary device placed over

a poliuting plant or other facility with many individual sources of air pollution emissians, Instead of
regulating emissions from each smokestack, pipe ar fugilive emission source, anly Lhe total pollution of Lhe plant
is regulated as if it was coming from a singlc imaginary outlet in the bubble - AW Reitze Jr. “A Century of Air
Pollution Control Law: What's Worked;, What’s Failed, What Might Work’ 21 (1991) Environaiental Law
1549 at 1622; CfPatton-Hulce op cit 123

! Offscls which came into use alter EPA established its offset policy in December 1976, require a reduction

in one source to offset the increase in other emissions. The sources nced not be in the same immediate vicinity but they
must be in the same air qualily region. They are mandatory for iajor new sources in nonaftainment areas - Pation-Hulce
opcit 124; Cf Reitze Jr. op cit 1627

% This means that a facility accumulates emission reduction credits which can be stored for later usc in
bubbles, offsets or netting transactions and if the state allows it the owner of the credils cen also sell or trade &
crudits - Patton-Hulee op cit 124, cf Reitze Jr. op cit 1626

% Under this concept a firm can modify a source 50 that emissions can increase if there are decreases in other
emissions al the facility. It is en internel (rade and is the most comman form of emissions trading. - Reitze Jr. op
cit 1628; Cl Patton-ITulce op cit 124

27 Ep A Emission Trading Policy Statement S1 Fed. Reg, 43,814 (1996) in Reilze Jr. op cit (n. 23) 1626; €
Patton-Hulce op cit (n. 21) 123

*8 Reitze Jr. op cit(n. 23) 1626; Although the CPA has produced glowing reporls concerning emissions
trading, in feality Lhe promise of marketable transactions in air emissions has not yet been achieved
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explains the reluctance of the business community fo use it.” For instance to be able to calculate
surplus emission reduction, requires knowing both the baseline and actual emissions and both are
usually not accurately known. Current emissions are especially difficult to know because
calculations are usually made by regulators long after the emissions have been dispersed into the
air.*® Apart from this the baseline used to calculate surplus emissions vary considerably among the
states.’ Another writer attributes the stow development to uncertainty on the part of managers
who view the future development of the policy in tenns of changing standards with concomitant
stricter regulations as well as high transaction costs involved in the finding of offset or bubble
partners due to the paucity of buyers and sellers in the market and the limits placed on trading by
the technological requirements of new and existing sources.”> They both suggest a significantly
less complex economic approach in the form of emission taxes or fees, such as gasoline taxes,

sulphur taxes or carbon taxes.*

Emission taxes or fees apart from being simpler when compared to emissions trading, has no
incentive to delay compliance but rather the incentive would be to reduce pollution releases in
order to decrease the cost of govemmentally imposed charges.” However Kelman points out

ceitain problems that should be envisaged with the use of emissions taxes or charges on the part

* Reitze Ir. op cit (n. 23) 1626 and 1630; CfLiro[l RA “Air Pollution Offsets: Tradiog, Banking and
Sclling, Conservation Foundation, Washington DC in: RA Preston-Whyle ‘Air Quality Management in the
United States and Somc Policy Considerations for South Africa’ 71 (1989) 1 South African Geographical
Journal 17 at 22

?® Hibn & Hester ‘Where Did All The Markets Go: An Analysis of EPA’s Grnissions Trading Program 6 Yalc
J. On REG. 109 (1989) 116 in Reilze Jr. op cit (n. 23) 1626

9 Twenty-two states use allowable emissions; eight states usc the lower of allowable or actual emissions; eight
states use variable baselines for different kands of emission trades, four states use actual emissions and eight states

have o available information - Hehn & Hester “Where Did All The Markets Go: An Analysis of EPA’s Emissions
Teading Program 6 Yale J. On REG. 109 (1989) 119 in: Reitze Jr. op cit (n. 23) 1626

%2 RA Preston-Whyte *Air Quality Management in the United States and Sume Policy Considerations for South
Alfrica 71 (1989) South African Geographical Journal 17 at 22 - buyers arc required to employ New Source

Performance Standards or Lewest Achievable Emission Rate while sellers are required to employ Reasonably Available
Control Technology (RACT)

* Reitze Jr. op cit(n. 23) 1633, Cf Preston-Whyte op cit 22

34 Reitze Jr. Linvironmental Law Intro - 58 (2nd ed. 1972);, White & Witiman ‘A Comparison of Taxes,
Regulation & Liability Rules Under Imperfect Informetion” 12 J. Legal Stud. 413 (1983) in: Reitze Jr. op cit &

23) 1619; Cf Preston-Whyte op cit (n. 7) 22; Cf MA Rabie “Legal Remedies for Environmental Protection’ V (1972)
CILSA 247 a1 252
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of industries as well as government.”® On the part of industries, he believes that they are less likely
to embrace this form of approach on the grounds that it would be more expensive than traditional
regulation - first because they have to install the best available control technology to abate
poliution and, since it is impossible for even the best technology to absolutely curb the emission
of air pollutants, still have to pay the government money.** Furthermore costly charges could end
up being a factor of inflation on the whole because some polluters might choose to pay the costs
and pass them on to the consumer instead of controlling pollution and paying less taxes.” For
some industries an emission tax would reduce their ability to compete against foreign companies
and also raises the issue the question of fairness and distribution - first because they tend to impact
small businesses more harshly than large businesses and because they atfect industries and

geographic regions uneven]y.38

On the part of government, there is a high likelihood that little revenue would be produced if the
tax is high enough to act as a detterent for would-be polluters and yet if they are too low as to
constitute a license to pollute and thereby increase revenue, the environment would be the one to
suffer.® Added to this is the fact that the political acceptability of pollution taxes or charges is
questionable because there is the fear that they would be unduly repressive.* It would also be
difficult to detect and monitor the amount of pollutants dispersed into the atmosphere thus creating
a licence to pollute for many industries.’ Though obviously simpler and less complicated to
implement than emissions trading, emission taxes are attractive only theorectically and their
disadvantages far outweighs advantages. In addition, it is more likely to be a good revenue raising

tool than an air poliution control tool.** Apart from this it is more likely that the polluting

% I Kelman What Price Incentives? Cconomists and the Environment 120-21 im: Reitzc Jr. op cit (n. 23)
1618-9

36 J Kelman What Price Inventives? Economists and the Cnvironment 120-21 (1981) in: Reitze Ir. opecit
(n.23) 1619

*7 Kelman op cit 120-22 in: Reitze Jr. op cit (n. 23) 1620

3 Reitze Ir. op cit (. 23) 1621

3 Reitze Ir. op cit (n 23) 1621

w Preston-Whyte op cit (o. 7) 22

! MA Rabie ‘Legal Remedies for Environmental Protection” V (1972) CILSA 247 al 253

2 Fuggle and Rabie op cit (n. 4) 43



88

industries would pass the fee on to the consumer hy raising the prices of their products.”

4.3.3 Final Analysis on Approaches

In the final analysis there is obviously no single or particular solution io the issue of approaches
to air pollution control. For whatever approach is adopted wouid necessarily have its advantages
as well as disadvantages. The only apparent solution to the issue of approach is that whatever
approach 13 being adopted, its implementation should be such that would be of maximum benefit
to the atmosphere as well as the environment in general. In other words emphasis should not be
on costs of obtaining clean technologies but rather the emphasis should be on what woulzi be the
best way to conserve and protect the environment. In this regard I would advocate the use of the
‘best practicable environmental option’ not so much because it is being used by the United
Kingdom but because it is obviously an approach which takes into cognisance the environment as
a whole and attempts to see that it is being conserved using the best practicable method available.
In addition it must be pointed out that the issue of enforcement is of paramount importance to
achieving the goal of air pollution control. For this is the crux of any law - how effectively it is

being enforced.

Y ibid
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4.4 Enforcement

According to O’ Sullivan, “._. aggressive enforcement is ... the key to a ciean environment.”** He
goes.on to say that ‘the purpose of stringent enforcement penalties is not merely to punish
offenders but more importantly to deter future violations.”*® As pointed out previously the
‘polluter pays’ principle is the basic principle on which all four countries base the enforcement of
the provisions of their air pollution control legislation. This principle applies to most
environmental laws for there is a general belief that the person who pollutes any of the media
should pay for tbe costs of pollution. Paying here may be as a form of punishment or the costs of

dealing with the consequences of pollution already caused.

Enforcement usually begins with the issuance of notices like abatement notices or orders,
enforcement and prohibition notices requiring the polluter to cease whatever polluting activity he
or she is involved in or requiring compliance with the provisions of the law, authorisation or permit
as the case may be.*® Failure to comply with the order or notice usually constitutes an offence and
in some cases the authority from whom the notice emanated can take it upon himself to perform
whatever action the polluter is supposed to do to clean up and then recover the cost from the

polluter.*’

4.4.1 Criminal Sanctions

Where administrative notices fail to achieve their objective of enforcing compliance, recourse is

then made to the use of criminal sanctions. Criminal sanction is one of the most familiar and

commonly used techniques for achieving compliance with tlie law, particularly environmental law.*
The sanction may bje in the form of fines or incarceratton and in some instances both. Criminal

sanctions may be direct or indirect. An indirect criminal sanction occurs where the sanction is

“ DF O’Sullivan ‘The Clean Air Amendments of 1990: Pennils and Enforcement - The Guis of the New Law’
18 (1992) University of Dayton Law Review 275 at 303

% ibid

% See section 19 (1) of the Atmospheric Pollution Prevention Act, 1965; 42 USC § 7413; scctions 13 & 14
EPA, 1990 (UK);, section 20 of the Clean Air Act, 1961 (NSW)

*’ MA Rabie ‘Legal Remedies for Environmental Protection® V (1972) CILSA 247 at 250

*® Rabie op cit (n. 47) 259-60; Cf Cheryl Loots ‘Effective Environmental Law | (1994) SAJELP 17; CEDF
O’Sullivan op eit (n. 17) 308
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employed as a means of enforcing certain prerequisites, such as complance with an administrative
notice or conditions of a permit or licence.* A direct criminal sanction occurs where penalties are
prescribed for the performance or non-performance of an act, which is usually directly outlawed.*
Proving the latter is often more difficult for as Rabie points out, ‘[i}t is more easier to prove the
elements of the crime of engaging in an activity without a licence ... than to prove that [the
polluter] has committed a certain kind of environmentally detrimental activity.”** In addition,
indirect sanctions allows for proactivity as opposed to direct sanctions which are imposed only
after the act has been committed and irreparable damage done to the environment.> In other

words it looks only to the past and seeks punishment for past actions.”

The countries under analysis have attempted to impose fines which try as much as possible to
depict the gravity of the harm done and at the same time act as a deterrent for would-be
offenders.>® For instance in the United States penalties of up to $25,000.00 a day per violation
are imposed’” while in the United Kingdom penalties of up to £20,000 can be imposed after
conviction. In addition a distinction is made between private individuals and corporate bodies

when imposing fines.

But the use of criminal sanctions as a means of enforcing environmental laws is often fraught with
various problems and difficulties. A major problem is the criminal process itself. According to

Rabie, “[it] is the most cumbersorne coercive tool available’*®

for the prosecutor often encounters
certatn difficulties. First he has to discharge the burden of proof beyond a reasonable doubt. This
is often difficult to achieve because the prosecutors often have no knowledge of the law and so do

not know what procedures to follow and what evidencc is required to be able to obtain a

* Rabie op cit (n. 47) 260-61; CfLoots op cit 17
* ibid
1 Rabie op cit (n. 47) 261
2 ibid
53 - ¥
Rabie op cit (n. 47) 261
* Allhough this is net the casc in South Alrica
%1 ools opcit 19

%% Rabie op cit (n. 47) 262
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conviction.”” The problem of inadequate policing of prohibited activities due to insufficient
specialized officials also leads to the inability of obtaining necessary and adequate evidence needed
to be able to obtain a convicon.>® And even the few investigating officers available do not possess
the necessary specialized knowledge of the particular aspect of the environment with which they
are concerned as well as the legal training required to be able to know what procedures to follow
in order to obtain the evidence rcquired for prosecution purposes.” Finally the attitude of the -
general public with regards to criminalizing environmental laws does not help with regards to
discouraging would-be offenders and policing of activities.** Many people do not see the need for
cnminalizing environtnental laws for to them pollution is not morally wrong - air is a natural
resource, which is free and may be abused with impunity.®" This type of attitude certainly does not
help the situation for as Hart rightly points out, ... criminal law always loses face if things are

declared to be crimes which people believe they ought to be free to do, even wilfully’.**

But despitc these difficulties and problems onc cannot do away with the use of ciminal sanctions
for there are certain laws that can only be enforced with the use of criminal sanctions. Thu;; the
difliculties and problems enumerated above must be overcome and the chances of detection,
prosecution and conviction made higher. Perhaps a cue can be taken from the United States
experience where a federal program was established to investigate and prosecute environmental
crimes.® The EPA in co-ordination with the Land and Natural Resources Division hired a group
of special investigators (most of whom were experienced criminal investigators) as part of its
centralized criminal investigations program.* The Department of Justice also established a separate

Environmental Crimes Unit made up of lawyers with both criminal and environmental law

*7 Loots op cit (n. 48) 18; CI Rabie op cit (n. 47) 262
8 ibid
59 .
Loots op cit (n. 48) 18
5% 1 0ot op cit (. 48) 18; Cf Rabic op cit (n. 47) 262-3
*1 A Rabie South A {frican Environmental Legislation (1976) 103
62 . 0
Rabie op il (n. 47) 263

%3 This was in October 1982 - H Brunner ‘Environmental Criminal Enforcement: A Retrospective View” 2
(1992) Environmental Law 1315

5% Brunner op ¢il 1315; Cf Loots op cit (n. 48) 21
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experience to handle the cases developed by the EPA investigators.® The need for the program
arose as a result of a fundamental flaw in most of the criminal cases handled by the EPA - EPA
personnel made up of lawyers and scientists had neither the training not the expertise necessary to
effectively develop criminal cases.® The program bas yielded impressive results. According to
statistics inaintained by the Department of Justice’s Environmental Crimes Section, between
October 1, 1982 and March 26, 1992, a total of 675 defendants have been convicted federally of
environmental crimes of which includes 226 corporations and 450 individuals.®” In addition fines
which total over $332,000,000 have been imposed and defendants sentenced to serve a total of |
almost 190 years of confinement.® The enactment of tbe Pollution Prosecution Act of 1990% is
also one of the ways in which the Authorities have tried to improve on the program. The Act
provides for the creation of a national center to train federal, state and local investigators,
prosecutors and technical experts in the enforcement of environmental laws and for the increase in

the number of criminal investigators to 200 by October, 1995.™

It is hoped that South Africa can embark on a similar programime in order to overcome some o}'the
problems enunciated above although Loots points out that sinct enforcement of environmental laws
carrying heavy penalties could act as a disincentive to foreign investment which the country needs.”
She however goes on to say that, since South African corporations are already being required to
comply with international standards of environmental protection overseas then it can be assumed
that responsible foreign investors will insist that the operations in which they invest should comply

with the same standards.”

% Brunner opcit 1315; Cf Loots op cit (n. 48) 21
66 .
Brunper op cit 1318
67 .
Brunper op cit 1326-7
68 : .
Brunner op cit 1326-7,
% 42 USC § 4321 (West Supp. 1992)

™ As at 1992 there were only 66 criminal investigators in the EPA’s Cominal Investigations Division - Brummer
opcit 1325

4 oots op cit (n. 48) 22

2 ibid
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Nevertheless even if the use of criminal sanctions were to become more effectively implemented,
the question still remains, whether fines or incarceration are enough to compensate for the harm
done to the atmosphere which in many cases, if not all, is irreparable? In addition would it not be
better to have a ‘sanction’ which is proactive in nature and not reactive as is the case with criminal
sanctions, This is because though a polluter may face somie form of punishment, the fact still
remains that the harm done to the environment cannot in most cases be rectified by any amount
of monetary compensation. Thankfully enforcement is not limited to criminal prosecutions but

includes civil actions as well which are more proactive in natuce.

4.4.2 Civil Actions

Civil actions for civil [aw remedies can be initiated by the Authority in charge of air pollution
control or private individuals. The civil law remedies usually available are injunctions (or interdicts)
or civil money penalties (as is the case in the United States).

The civil law remedy of injunction or interdict is of great advantage because of its proactive r;ature
as opposed to criminal sanctions, which are reactive in nature. As one writer puts it, ‘[a]n interdict
is one of the most valuable remedies in the environmental field [for it] can regulate future

’” In addition it provides an instant impact on air quality because a polluter is forced to

conduct.
stop operations which in turn would lead to faster compliance with the law of which he or she is
in breach of and thus avoid the problem of irreparable damage to the atmosphere.”  Further
advantages are that the applicant can proceed by way of an urgent application where necessary and
obtain the interdict in a matter of days or even hours in some exceptional circumstances. The
applicant is given leeway to investigate, collect evidence, call in experts and appoint specialized
lawyers to handle the case. The standard of proofis much lower than in a crimunal trial since the
applicant would be required to prove his case on a balance of probabilities and the apphcant is
entitled to recover the costs of bringing the application from the respondent if the application is

successful which is not possible in criminal actions.”

" sc McCaffrey & RE Lutz (eds) Envirenmental Poliution and Individual Rights: An International
Symposium (1978) 107; Cf Rabie op it (n. 47) 254

™ DF 0’Sullivan ‘The Clean Air Amendroents of 1990: Permits and Enforcement - The Guts of the New Law’
18 (1992) University of Dayton Law Review 275 at 307

7 Loots op cit (n. 48) 27-8
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Injunctions are of two types. They may be (a) prohibitory in nature and thus issued to halt illegal
acts, prevent some spccific action or stop identified violations or (b) mandatory and used to compel
that some action he taken to correct a violation, adopt a particular technique or control method,
apply for a permit, obey a condition, conduct certain tests or report certain activities.”® To be able
to obtain an injunction or interdict, the applicant inust prove unlawfulness or a threat of
unlawfulness. The remedy is not confined to nuisance but extends to infringement of real and
personal rights and rights of personality. In addition it may vindicate aesthetic feelings that have
been infringed or threatened by pollution.”” The applicant may be a private individual or the

Authority under whose jurisdiction the Act falls.
4.4.3 Any Alternatives With Regards to Enforcement?

As pointed out above, the basis of any law is not so much the approach used to administer the law
but rather how adequate and effective is the means of enforcing the law. This was appropriately
summed up by Rabie when he said that, ‘[e]ffective enforcement is ... the crucial test of any Ia;v.’"
Added to this is the fact that a law which is adequate and effective in itself would serve as.
deterrents for would-be offenders. So far we have looked at the basic inodes of enforcement used
by the four countries under analysis and in most cases one would see that great reliance is placed
on the use of criminal sanctions. The question is then asked whether there are other remedies
available which act as a detterent for would-be offenders as well as be of greater benefit to the
environment? Or whether it is possible to make the use of cnminal sanction assume a more
proactive nature and so act as a deterrent to would-be offenders? To answer this question we
would examine various suggestions made by Rabie which attempts to show ways in which criminal

sanctions can be used and still act sufficiently as a deterrent to would-be offenders.”

He suggests that rather than impose fines or terms of imprisonment which can easily be paid, such

fines or terms of imprisonmentts should be suspended and in the conditions of suspension, measures

e McGregor Environmental Law and Enforcement (1994) 101

77 MA Rabie ‘Legal Remedies for Environmental Protection” V (1972) CILSA 247 & 255
78 5 .
Rabie op cit (n. 61) 105

" Rabic op cit (n. 61) 99
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to control or prevent air pollution be stipulated.* He further goes on to suggest placing a
prohibition oa the disposal of products manufactured in a scheduled process and a clause to the
effect that on conviction the premises where or the equipment with which the scheduled process

is being operated be sealed or that the equipment be declared by the court to be forfeit.*"

While not downplaying the importance of any of the forms of enforcement examined above it i3
humbly submitted that the best way to achieve maximum air pollution control is through adequate
social priority. In other words the general public must be socially conscious and concerned about

the environment they live in particularly its conservation and preservation.™

% Rabie op cit (n. 61) 99
3 bid

82Rabie op cit (n. 47) 108; CELoots op cit (n. 48) 34
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Chapter Five

Conclusion

S.1 General Summary of 1ssues

The issues as relates to air pollution control in South Africa can be generally summarized as

follows:

1. South Africa makes use of two strategies - statutory regulation of plant or equipment’ and
statutory regulation of emissions’ to control air pollution. |

2. She has adopted the “best practicable means’ approach for implementing the provisions of
the Atmospheric Pollution Prevention Act, 1965,

3. With regards to enforcement she relies mostly on the use of criminal sanctions which may

be in the form of fines or incarceration or both.

It would be generally agreed that the present Act needs to be revised in terms of approach and
enforcement. Apart from the problems and difficulties which affect the effective use of the
cnminal sanctions (as explained in chapters two and four), it is obvious that even the fines and

terms of imprisonment imposed by the legislation are not high enough to act as deterrents.

A further problem is the lack of distinction hetween corporate bodies and individuals particularly
since a greater percentage of air pollution occurs as a result of industrial processes. Since it is
generelly agreed that industrial pollution is the result of the maximization of profits through the
minimization of the costs of waste disposal, the penalties imposed (particularly on industrial

polluters) must he stringent enough to overcome the motive of economic gain.?

With regards to approach while not suggesting that a change be made completely from the use of

! For industrial aclivities thet produce noxious or offensive gases
2 For smoke coritro] and vehiculér pollulion control

® FR Fuggle and MA Rabie Envirorinental Management in South Africa (1996) ut 441
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the best practicable means approach to another approach®, it is suggested that the approach
presently being used be revised to allow for a higher concern for the environment - that is using

BPM in the light of BPEO.

Thankfully some of the suggestions made above are presently being addressed. This relates to the
system of integrated poliution control presently being proposed under the draft environmental
management bill. Integrated Pollution Control is defined as ‘[the system] which aims to prevent
or minimize the release of pollutants to air, water and land from industrial processes and other
economic activities and where releases do occur it aims to keep them to a minimum and to make
them harmiess to people and the environment.> One of the principles for a national environment
policy under the draft National Environmental Management Bill, 1998 is that, ‘[e]nvironmental
management must be integrated, acknowledging that all elements of the environment are linked
and it must pursue the selection of the best practicable environmental option, taking into account
the effects of decisions on all aspects of the environment and all people in the environment.’® With
this being one of the main principles it is obvious that a step in the right direction is being tz;ken

to integrate pollution control using the best practicable environmental option.

Further, the injunctive relief of interdict is beginning to gain greater acceptance for use in
enforcing environmental laws.” 1t is hoped that in the near future there would be cases instituted

by private individuals for this remedy, particularly in the light of the recent developments with

‘Sec G Grange ‘“The More Impertant Sources of Air Pollution In the Repubtic of South Africu and the Most
Recenl Control Policies Adopted By the Authonlies’ (1991) 2he Clean Air Journial 4 at 9 in which Grange
pointed out Lhat the policy of adopting a flexible attitude to air pollulion by sticking to the “best praclicable
means” philosophy appears to be e only way to achieve a delicale balance between protecting the
environment and achieving sustainable development.

: Department of Environmental Alffairs and Tourism Integrated Pollution Control and Waste Management:
The Need for Integrated Poliution Control in South Africa (1996) at 13 in: M Kidd Environmental Law: A
South African Guide (1997) 170

6 See section 2 (1) (b) of the drall National Environmenlal Management Bill, 1998

7 SecE Bray ‘Clearing the Air - Industrial Pollutars Beware’ 3 (1996) SAJELP 211 at 216 & 217 in which
Bray points out that the case of Minister af Health and Welfare v. Woadcarb (Pty) Lid & anor 19963 (SA)
155 (N) illustrates the courls” important role of inlerpreting and applying environmental legislation within the
parameters of the 1993 Conslitulion and also of heeding the warning that lhe value of commun-law remedies

(interdict) and its progressive 1vlo over the years 10 enviconmeutal conservation and litigation should not be
underestimated.
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regards to the issue of locus siandi. Previously, private individuals could not institute actions in
court unless they were able to show that they had a personal interest that has been adversely
affected. This was often difficult to prove because most often than not the individuals or
organisation bringing environmental actions were not doing so for their own interest but rather
were motivated by the desire to claim a relief in the interest of the public. This problem has now
becn addressed to a large extent by the 1996 Constitution of the Republic of South Africa® under
sections 24 and 38. Under section 24, ‘every person has a right to an environment that is not
harmmful to their health or well-being and to have the environment protected for the benefit of
present and future generations through reasonable legislative and other measures that prevent
pollution and ecological degradation promote conservation and secure ecologically sustainable
development and use of natural resources while promoting justifiable economic and social
development’. This right may be protected by anyone listed under section 38 and these are anyone
acting i their own interest; anyone acting on behalf of another person who cannot act in their own
name; anyone acting as a member of or in the interest of a group or class of persons; anyone acting
in the public interest and an association acting in the interest of its members. These two sections
now make it possible for actions to be instituted by private individuals or organisations

(irrespective of personal interests) for harm caused or about to be caused to tlie environment,

It must however be pointed out that legislation alone cannot make a difference unless there is
correct political will, industrial commitment and the involvement of the general population in the
decision making process.” Further until the general public and even the judiciary accept that
polluting the air i1s as much a crime as robbery or even murder, the efforts being made to
criminalize air pollution would be of very little use for as Rabie pointed out, ‘it is only against a
background of general consciousness and concemn coupled with effective action by those

controlling air pollution, that enforcement of the [Act] will be maximally effective.”'®

8 Act 108 of 1996

? Fuggle and Rabie op ¢it (1. 3) 455; CfMA Rabie ‘Legal Remedies for Environmental Protection’ V (1972)
CILSA 247 at 280

10 A Rabie South African Environinental Legisiation (1976) 108
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S.2 Recommendations
In light of the foregoing, the following recommendations are therefore made:

1. That the system of integrated poilution control using the best practicable environmental

option be adopted as soon as possible.

2. That the criminal penalties provided for under the Atmospheric Pollution Prevention Act

be revised to conform with present-day realities.

3. That in revising the penalties a distinction be made between corporate bodies and
individuals because it is obvious that a greater percentage of air pollution in South Africa
occurs as a result of industrial processes and equating the penalties for corporate bodies

with those of individuals would not be a fair assessment.

4. That the general public be educated about the role they need to play in the conservation
and protection of the environment and that they be encouraged to be a part of any decision

making process with regards to this.

5. That the whole Act be made applicable to the Government and not just a part of it as is

presently the case.

6. That the personnel and officials involved with enforcing the provisions of the law be

properly trained particularly with regards to the process of criminal prosecution.
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