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ABSTRACT

This dissertation addresses the question of liability for oil spills emanating from offshore
installations, beginning with an analysis of international law, specifically international customary
law, global conventions and regional agreements. Following the analysis of the present
international law, a number of proposals are considered in motivation of a global convention
specifically addressing offshore platforms. Key areas addressed are the scope of the proposed
convention, the standard of liability imposed, the quantum of liability suggested, financial
security measures, dispute resolution proceedings and alternatives to a global convention. Legal
instruments discussed in this portion include the United Nations Law of the Sea Convention, the
International Convention on Civil Liability for Oil Pollution and a number of global and regional
legal instruments. This discussion will also draw analogies with the nuclear compensation

regime in motivation for strict liability between States.

The domestic legal framework of the United States of America and South Africa are discussed
and contrasted. The primary federal marine pollution legislation of the USA, the Oil Pollution
Act of 1990, is compared to South Africa’s Marine Pollution (Control and Civil Liability) Act 6
of 1981 in order to determine which provisions are successful and which ought to be amended or
supplemented. Other sources of South Africa law considered include the National Environmental
Management Act 107 of 1998, the Maritime Zones Act 15 of 1994, the Admiralty Jurisdiction
and Regulation Act 105 of 1983 as well principles of South African common law.

The objectives of this research are to identify all the international and domestic legal instruments

that are applicable to offshore platforms, critically evaluate their provisions and propose realistic

amendments and instruments that resolve any lacunae or weaknesses that are identified.
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CHAPTER 1 - INTRODUCTION

Background:

On 20 April 2010 the Deepwater Horizon, a semisubmersible oil platform operated by
British Petroleum (‘BP’),! exploded in the Gulf of Mexico off the coast of Louisiana, United
States of America (‘USA”).? Prior to the explosion, one of the leaders on the site (of which there
were only two) left the installation to participate in a conference.® The US Coast Guard, after an
investigation, concluded that his replacement was inexperienced.* BP had also been advised by
Halliburton, the engineers hired to design the cement seal that prevents leaks from the well, that
the mechanism used on the Deepwater Horizon was potentially defective.® Halliburton suggested
that BP utilise 21 centralisers to centre the drill — BP were using only 6.6 Reacting to the
warnings from Halliburton, a BP engineer ordered the additional centralisers only to be overruled
on 16 April by a BP manager who instructed the staff on the Deepwater Horizon to continue
drilling operations.” On 18 April, after conducting additional tests, Halliburton engineers
repeated their warnings to BP that the Deepwater Horizon was not equipped with the requisite

number of centralisers.® BP once again ignored the warning, and on 20 April the well failed.

The well failure resulted in an explosion that killed eleven men and leaked between an
estimated 56 000 to 68 000 barrels of oil per day for three months until the well was sealed.® It

1 R Abeyratne ‘The Deepwater Horizon Disaster - Some Liability Issues’ (2010) 35 Tul. Mar. L. J. 125, 126. The
Deepwater Horizon was valued at 350,000,000 US Dollars, carried 126 crewman and was 378 feet tall.

2 M Fisk and L Calkins ‘BP Gulf of Mexico Spill, From Disaster to Trial: Timeline’ Bloomberg 25 February 2013.
Available at http://www.bloomberg.com/news/2013-02-25/bp-gulf-of-mexico-spill-from-disaster-to-trial-
timeline.html, accessed on 19 April 2013.

3 Ibid.

4 Ibid.

5 Ibid.

8 Ibid.

7 Ibid.

8 Ibid.

% S Gupta ‘More than 4 million barrels of oil entered the Gulf” NewScientist 24 September 2010, available at
http://www.newscientist.com/article/dn19495-more-than-4-million-barrels-of-oil-entered-gulf.html#.UnnzOPIpnSo,
accessed on 4 November 2013.



has been estimated that the oil spill covered 68 000 square miles of ocean.!® This is roughly
equivalent in size to the state of Oklahoma,** which is slightly larger than the Eastern Cape

province of South Africa.!?

The scale of the environmental damage caused by the Deepwater Horizon has yet to be
determined, as the quantity of oil spilled alone is not sufficient to determine the extent of
environmental harm.*® A similar oil platform spill occurred in 1979 when an exploratory well
drilled by the Ixtoc I suffered a blowout (this too occurred in the Gulf of Mexico, although the
platform was within the jurisdiction of Mexico). The Ixtoc 1 spilled approximately 530 million
litres of oil, nearly triple the quantity spilled by the Deepwater Horizon.}* Despite the alarming
quantity, the environmental damage was minimal as the oil spilled by the Ixtoc 1 was of a light
grade and did not reach environmentally sensitive areas.'® This is in stark contrast to the Exxon
Valdez spill, which, whilst significantly smaller than the Ixtoc 1 at only 40 million litres, was
environmentally disastrous due to the heavy grade oil and the sensitive environment where it

spilled.®

Whilst the environmental damage resulting from the Deepwater Horizon spill may be
difficult to quantify, one can begin to calculate the economic damage that resulted. The
commercial fishing industry is estimated to have suffered a 40% loss of sales revenue in 2010,
amounting to approximately $4.36 billion.” The tourism industry was also affected — albeit less
than initially predicted — suffering an estimated loss of $3.8 billion.*® The real estate industry

was similarly impacted, with the value of coastal properties exposed to the oil spill decreasing by

10 C Robertson and C Krauss ‘Gulf Spill is the Largest of its Kind, Scientists Say’ N.Y. Times 2 August 2010,
available at http://www.nytimes.com/2010/08/03/us/03spill.html?_r=1&fta=y, accessed on 3 March 2013.

] Gillis ‘An Oil Slick to Rival Oklahoma’ New York Times 28 July 2010, available at
http://green.blogs.nytimes.com/2010/07/28/an-oil-slick-to-rival-oklahoma/, accessed on 19 May 2013.

2 The size of the Eastern Cape Province is approximately 168 966 square kilometres. See
http://www.southafrica.info/about/geography/eastern-cape.htm#.UmTIloJS6TGA, accessed on 21 October 2013.

13 P Alhous, P McKenna and C Stier ‘Gulf leak: biggest spill may not be biggest disaster’ NewScientist 14 June
2010, available at http://www.newscientist.com/article/dn19016-gulf-leak-biggest-spill-may-not-be-biggest-
disaster.html#.Unn9hPIpnSp, accessed on 4 November 2013.

14 |bid.

15 1hid.

16 1hid.

17 L Smith, M Smith and P Ashcroft ‘Analysis of Environmental and Economic Damages from British Petroleum’s
Deepwater Horizon Oil Spill” (2010) Available at SSRN: http://ssrn.com/abstract=1653078, 11.

18 |bid, 12.



10%.%° BP itself has estimated that the Deepwater Horizon spill, excluding sanctions, will cost

the company approximately $32.2 billion.?

Oil spills from offshore platforms can also be transboundary in nature. The Ixtoc 1 spill
travelled across state boundaries and polluted the coasts of the USA. Despite calls that followed
the Ixtoc 1 incident to introduce legal instruments to allocate liability and regulate drilling from
oil platforms, the situation remained largely unchanged until the Deepwater Horizon disaster. In
2009 the Montara Wellhead Platform suffered a well blowout off the coast of Australia and the
resulting oil slick damaged the coast of Indonesia.?! The Montara spill created an oil slick that
covered approximately 90 thousand square kilometres, making it the largest oil spill in
Australia’s history.?? In its wake there has been renewed scrutiny of international and domestic
instruments governing liability for oil spills emanating from offshore oil platforms. The
exploration and exploitation of offshore oil and gas is the largest marine industry.?® It is readily
apparent that the current international regime governing liability for such spills is vague at best,
absent at worst. This lacuna has not escaped criticism from the media,?* and there is an
environmental and political need to effect a solution. Such a solution is urgently needed as
offshore exploitation constitutes approximately 30% of the global oil production and 20% of oil
reserves.? It is therefore necessary to study various international law principles and instruments,
as well as the domestic legislation of states, in order to determine their applicability to offshore

installations and the scope of claims permissible under their terms.

9 1hid, 12.

20 1bid, 14.

2L M White ‘First Montara, then Deepwater Horizon - is Australia protected from catastrophic oil spills?” The
Conversation, available at https://theconversation.com/first-montara-then-deepwater-horizon-is-australia-protected-
from-catastrophic-oil-spills-996, accessed on 25 August 2013.

22 |bid.

23 L Wrathall ‘The Vulnerability of Subsea Infrastructure to Underwater Attack: Legal Shortcomings and the Way
Forward’ (2010-2011) 12 San Diego Int’l L.J. 223, 225.

2% K Galbraith ‘Gap in Rules on Oil Spills from Wells’ New York Times 16 May 2010,
www.nytimes.com/2010/05/17/business/energy-environment/17green.html?_r=0, accessed on 15 February 2013.

%5 1, Chabason ‘Offshore Oil Exploitation: A New Frontier for International Environmental Law’ (2011) Working
Papers No 11/2011 IDDRI, available at http://www.iddri.org/Publications/Collections/Idees-pour-le-
debat/WP%201111_chabason_offshore.pdf, accessed on 23 May 2013.



Problem Statement:

Oil spills on the scale of the Deepwater Horizon may be infrequent, but they are
economically and environmentally devastating. Liability in these instances needs to be clear, as
in the absence of defined and enforceable liability, the likelihood that necessary precautions will
be taken by the operators of offshore platforms is diminished. This dissertation is an endeavour
1) to investigate the current legal regimes (international and domestic) imposing liability on
parties for oil spills emanating from offshore oil platforms; and 2) to scrutinise the suggestions of
leading authors to remedy the lacunae that presently exist in the law, in an attempt to identify the
most appropriate legislative steps to remedy those gaps. Issues such as the standard of liability
imposed, the quantum of liability imposed, the financial security measures required, and the
dispute resolution process will be canvassed. Emerging from this analysis, the best practices at
both the domestic and international level will be incorporated into a series of proposals to

remedy the situation within the context of civil liability.

Issues Addressed:

The starting point is an analysis of international law that is applicable to oil platform spills.
This analysis of international law will commence with a consideration of the applicable
customary international law principles arising from key decisions of the International Court of
Justice and works of the International Law Commission. The Stockholm Declaration?® and the
Rio Declaration?’” will be discussed for the purposes of applying their principles in the specific
context of offshore oil pollution. In addition, the Space Objects Convention,?® a global
convention imposing strict liability on states for transboundary harm, will be considered in

support of imposing strict liability on states of transboundary oil pollution.

% The Declaration of the United Nations Conference on the Human Environment, Stockholm, 16 June 1972, U.N.
Doc. A/Conf. 48/14 at 2-65 (1972) (‘Stockholm Declaration’).

27 Report of the United Nations Conference on Environment and Development, Rio de Janeiro, 14 June 1992, U.N.
Doc. A/Conf. 151/26 (Vol. I).

28 Convention on International Liability for Damage Caused by Space Objects, 29 November 1971, 961 U.N.T.S.
187, 1 September 1972.



Following the commentary on customary international law, a study of key global conventions
addressing marine pollution will be undertaken. This will comprise of an examination of the
United Nations Law of the Sea Convention, the London Dumping Convention,?® the Oil
Pollution Preparedness and Response Convention,®*® MARPOL,*! and the CLC 692 and Fund*?
Conventions (including their updated protocols).3* This analysis will be conducted with the
object of identifying whether these leading global conventions impose liability on states for
pollution emanating from offshore installations, whether the flag or the coastal state bears the
burden of regulating offshore activities, and what liability (if any) may be imposed by these
conventions. This will be accompanied by a critique of these conventions and a commentary on
their applicability to offshore installations. This will conclude with a study of CLEE,® an
instrument addressing pollution from offshore installations but which failed to obtain the support

of the international community.

The next aspect of international law addressed will be regional instruments. In the light of the
identified failings of the global international regime, various regional frameworks will be
identified and assessed to determine whether they are sufficient to address any lacunae that may
exist. This consideration will begin with a study of OPOL,*® followed by OSPAR,* the

2% Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other Matter, 30 August 1975, 11
ILM 1294 (‘London Convention”’).

30 International Convention on QOil Pollution, Preparedness, Response and Co-operation 1990, 30 November 1990,
1891 UNTS 78.

3L International Convention for the Prevention of Pollution from Ships, 1973, adopted 2 November 1973, 1340
UNTS 184, (entered into force 2 October 1983), amended by Protocol of 1978 Relating to the International
Convention for the Prevention of Marine Pollution from Ships 1973, adopted 17 February 1978, 1340 UNTS 61
(entered into force 2 October 1983).

32 International Convention on Civil Liability for Qil Pollution, 29 November 1969, 973 U.N.T.S 3.

33 International Convention on the Establishment of an International Fund for Compensation for Qil Pollution
Damage, 18 December 1971, 1110 U.N.T.S. 57.

341992 Protocol to amend the 1969 International Convention on Civil Liability for Oil Pollution Damage, 27
November 1992, 1956 U.N.T.S. 255, 30 May 1996 (‘1992 CLC Protocol’). 1992 Protocol to amend the 1971
International Convention on the Establishment of an International Fund for Compensation for Oil Pollution Damage,
27 November 1992, 1953 U.N.T.S. 330, 30 May 1996 (‘1992 Fund Protocol’).

3 Convention on Civil Liability for Oil Pollution Damage Resulting from Exploration for and Exploitation of
Seabed Mineral Resources, 1 May 1977, 16 ILM 1451 (‘CLEE’).

% Offshore Pollution Liability Agreement, (1974) 13 I.L.M. 1409 and (1975) 14 I.L.M. 147, available at
http://www.opol.org.uk/downloads/opol-agreement-jul12.PDF, accessed on 1 June 2013 (‘OPOL’).

37 Convention for the Protection of the Marine Environment of the North-East Atlantic 1992, 22 September 1992,
2354 UNTS 67, 25 March 1998. (‘OSPAR”).



Barcelona Convention,®® the Kuwait Convention,® as well as the Helsinki Convention.*° In
addition to these select conventions, brief mention will be made of other regional instruments,
notably the marine pollution directive of the European Union.** These instruments will be
critiqued in the context of their liability provisions and whether they create an effective

regulatory regime.

Chapter 3 will address the domestic legislation of the United States of America and South
Africa. This will be done in an attempt to identify best practices that may be used to propose
amendments to South Africa’s legal regime. This chapter will commence with an evaluation of
American legislation and case law that is applicable to oil platforms spills, primarily focusing on
the Qil Pollution Act of 1990.42 This analysis will include commentary on the Ixtoc I spill, Exxon
Valdez and Deepwater Horizon spills. As was done with international law, this commentary will
be restricted to questions of civil liability. This evaluation will include a comparison between
USA regime and the international law regime to determine whether America’s unilateral

approach is laudable or concerning.

South Africa’s legislative readiness to deal with the consequences of an oil spill will be
examined in light of the prevailing international, regional and American regimes. This
examination will entail a comprehensive consideration of existing legislation, primarily the
Constitution,*® the MPCCLA (with its accompanying regulations),** and the Maritime Zones
Act.*® The MPCCLA specifically recognises discharges of harmful substances from ‘offshore

installations’*® and contains detailed regulations for the inspection of such installations,*’ thus

3% Convention for the Protection of the Mediterranean Sea against Pollution 1976, 16 February 1976, 1002 UNTS
27, 12 February 1978 (‘Barcelona Convention’).

39 Kuwait Regional Convention for Co-operation on the Protection of the Marine Environment from Pollution, 24
April 1978, 17 I.L.M. 511, 1 July 1979 (‘Kuwait Convention”).

40 1992 Convention on the Protection of the Marine Environment of the Baltic Sea Area, 9 April 1992, 13 |.L.M.
546, 17 January 2000 (‘Helsinki Convention’).

41 Directive 2004/35/CE of the European Parliament and of the Council, 21 April 2004, L143/56 Official Journal of
the European Union 30.4.2004.

42 il Pollution Act of 1990, 33 U.S.C. §2701 (OPA 90°).

%3 The Constitution of the Republic of South Africa, 1996 (‘The Constitution’).

44 Marine Pollution (Control and Civil Liability) Act 6 of 1981 (‘MPCCLA").

4 Act 15 of 1994.

46 MPCCLA s1.

47 The Prevention and Combating of Pollution of the Sea by Qil Act Regulations in GN 1276 GG 9277 of 29 June
1984, Reg. 24 and 26.



rendering it directly applicable to offshore oil platforms and any spills emanating from them.
Furthermore, this section will address questions of jurisdiction, considering whether (in addition
to the MPCCLA) offshore installations are subject to the provisions of NEMA,* and the
principles of admiralty law and customary law. This analysis will consider the scope of South
Africa’s liability in the event of an oil spill and whether it is sufficient to address the reality of a
modern-day offshore platform spill. This chapter will conclude with a comparison between
South African and American law in order to determine whether South Africa’s law is truly

sufficient to address a major oil spill off its coast.

Chapter 4 will consider a variety of proposals on how to remedy the legal framework which
exists at the international level. In this regard, the creation of a global convention specifically
addressing pollution from offshore installations will be motivated. Particular attention will be
given to certain key areas: the scope of such a global convention, liability under the convention,
financial security measures mandated by the proposed convention, and the settlement of disputes
under the convention. This section will include reference to CLEE, proposals made by the
Comité Maritime International and analogies will be drawn between transboundary marine
pollution and transboundary nuclear pollution. The purpose of this chapter is to consider whether
there is an achievable solution that addresses the major concerns raised in the analysis of the

global and regional instruments.

Chapter 5 is the concluding chapter and will comprise of a précis of the conclusions drawn
throughout the paper, and recommendations for future legislation in this area moving forward.

48 National Environmental Management Act 107 of 1998 (‘NEMA”)



CHAPTER 2 - THE INTERNATIONAL LIABILITY REGIME

Due to the international nature of modern resource exploration and exploitation,? it is perhaps
unsurprising that a number of international law authorities seek to regulate offshore platforms.
These sources range from principles of customary international law, to global conventions, and
to regional instruments. Whilst these sources are numerous, it is disconcerting to note that few
are directly applicable to spills from oil platforms. Those that are applicable (directly or
indirectly) are often incomplete in the context of liability as they fail to address large-scale oil

pollution.

2.1. THE ROLE OF INTERNATIONAL CUSTOMARY LAW

Customary international law (‘CIL’) is a fairly difficult concept to define, as its precise
nature is the subject of some debate amongst scholars. Resulting from this uncertainty, states
differ in their interpretation of their obligations under CIL, which inevitably sows the seeds of
dispute. CIL has traditionally been defined as arising ‘from widespread state practice and opinio
juris - a sense of legal obligation.’? This definition has been recognised as problematic due to
differing opinions of what constitutes ‘widespread’ and what actions form ‘state practice’.®
Certain scholars recognise the development of a new, flexible view of CIL. These scholars
suggest that contemporary CIL is derived ‘in a loose way from treaties (ratified or not), U.N.
General Assembly resolutions, international commissions, and academic commentary - but all
[coloured] by a moralism reminiscent of the natural law view’.* This contemporary definition
suggests that CIL and multi-lateral conventions/agreements are not necessarily mutually

exclusive.®

LIt is quite plausible for a number of multinational corporations to have a financial interest in an offshore oil
platform, operated in a country other those where they are registered. This results in a situation where a number of
legal systems regulate different aspects of offshore drilling. Drilling may also occur in international waters, thus
introducing international law instead of mere domestic regulation.

2 A Guzman ‘A Compliance-Based Theory of International Law’ (2002) 90 Cal. L. Rev. 1823, 1874.

% 1bid.

4 J Goldsmith and E Posner ‘Understanding the Resemblance Between Modern and Traditional Customary
International Law’ (1999) 40 Va. J. Int’l L. 639, 640.

5 Indeed, the United Nations Convention on the Law of the Sea (discussed in 2.2 below) is considered as customary
international law.



For the sake of convenience, CIL will be discussed separately from the global and regional
conventions. CIL will be considered in the marine pollution context and the applicability of
certain general principles to the question of liability in the specific context of oil spills from

offshore platforms will be discussed.

2.1.1. The Duty of States to Prevent Transboundary Environmental Harm under CIL:

The issues of transboundary pollution and the state liability were directly addressed in the
Trail Smelter Arbitration.® The dispute was caused by fumes travelling from a smelter in Canada
into the state of Washington in the USA. The two countries created the Trail Smelter Convention
in order to convene a tribunal to resolve the issue.” The tribunal reached a decision that
prohibited the smelter from causing further harm to Washington state’s environment, declaring
that ‘no state has the right to use or permit the use of its territory in such a manner as to cause
injury by fumes in or to the territory of another or the properties of persons therein, when the
case is of serious consequence.’® Hancock and Stone note that commentators have accepted this
principle as the basis of the duty of states to ensure that no acts within their jurisdiction cause
harm to the water or air of other states.® The exact ambit of this principle remains unclear, and
the position is perhaps best encapsulated by Douglas who writes ‘the truth is that there is no
accepted international law - which usually is based on custom, treaty or convention - stating the
duty which one state owes its neighbour’ respecting pollution’.1® Hancock suggests that the result
of the Trail Smelter Arbitration is a recognition of the CIL duty on states to prevent causing
transboundary environmental harm to neighbouring states, with such a duty potentially including
the payment of compensation on the part of the polluting state.!* This same duty was recognised

in the first case heard by the International Court of Justice (‘ICJ”), the Corfu Channel case,*? in

63 R. Int’l Arb. Awards 1938 (1941).

" Convention for Settlement of Difficulties Arising from Operation of Smelter Trail, B.C., 15 April 1935, United
States-Canada, 49 Stat. 3245, T.S. No. 893, 3 R. Int’l Arb. Awards 1907 (1935) (‘Trail Smelter Convention’).

8 Trail Smelter Arbitration, 3 R. Int’l Arb. Awards at 1938, 1965.

® W Hancock and R Stone ‘Liability for Transactional Pollution Caused by Offshore Oil Rig Blowouts’ (1981) 5
Hastings Int’l & Comp. L. Rev. 377, 379-380.

10'W Douglas ‘Environmental Problems of the Oceans: The Need for International Controls’ (1971) 1 Envtl. L. 149,
155. At the time this article was written, Douglas was an Associate Justice of the United States Supreme Court.

1 Hancock and Stone (note 9 above) 380.

12 Corfu Channel case (U.K. v Alb.), Judgment of April 9th, 1949: 1.C.J. Reports 1949, p. 4.



which the ICJ held that in accordance with ‘certain general and well-recognised principles’ every
state has the ‘obligation not to allow knowingly its territory to be used for acts contrary to the
rights of other states.’*® Whilst this case dealt with Albania’s failure to disclose the presence of a
minefield to the United Kingdom, the duty confirmed by the ICJ is general in nature and is
therefore applicable to environmental matters. Commentators have also noted that the 1CJ in its
decision ‘clearly rejects the idea that state liability presupposes “culpa” on the part of the
individual whose conduct is imputed to the state.’'* Sucharitkul states that as a result of the Trail
Smelter Arbitration and the Corfu Channel case, amongst others, it is clear that ‘a state must not
only refrain from harming or hurting neighbouring states, it must also prevent harm in the

territories of neighbouring states.”*®

The obligation on states not to cause harm to a neighbouring state is echoed in the principle
of bon voisinage (the good neighbour principle), which has been recognised as a ‘fundamental
rule of international law’,'® even being expressly recognised by the Charter of the United
Nations.!” Additionally, CIL requires states to consider the interests of other states in the exercise
of their sovereignty in accordance with the sic utere tuo ut alienum non laedas (use your
property in a manner that does not harm others) rule.!® This principle was recognised by the 1CJ
in the Corfu Channel case.!® It would therefore seem that the principle that states ought to
prevent harm caused by transboundary pollution to their neighbouring states has been recognised
by certain international arbitral bodies. It follows that one must next canvas specific
environmental decisions and legal instruments to determine how this obligation ought to be
interpreted in the context of marine pollution.

13 1hid, 22.

14 G Handl ‘International Liability of States for Marine Pollution’ (1983) 21 Can. Y.B. Int’l L. 85, 96.

15'S Sucharitkul ‘State Responsibility and International Liability under International Law’ 18 Loy. L. A. Int’l &
Comp. L. Rev. 821, 829.

18 S Kirchner ‘State Responsibility for Transboundary Ecological Damage: The Case of the Chinese Benzole Spill’

(2005) SSRN 895847, 11, available at
http://papers.ssrn.com/sol3/Delivery.cfm/SSRN_I1D895847 code343201.pdf?abstractid=895847&mirid=1, accessed
24 July 2013.

17 preamble of Charter of the United Nations, 24 October 1945, 1 UNTS XVI.

18 Kirchner (note 16 above) 12. This principle was also recognised as a fundamental principle of South African
property law in Regal v African Superslate (Pty) Ltd 1963 (1) SA 102 (A) at 106.

19 Corfu Channel case (note 12 above) 22.
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The duty on states to ensure that their activities do not cause environmental harm to their
neighbours was recognised in Principle 21 of the Stockholm Declaration.?° Principle 21 specifies
that states have the ‘sovereign right to exploit their own resources pursuant to their own
environmental policies, and the responsibility to ensure that activities within their jurisdiction or
control do not cause damage to the environment of other states.”?! Hancock and Stone state that
Principle 21 is a clear endorsement of the Trail Smelter Arbitration decision.?? Principle 21 has
subsequently been preserved in Principle 2 of the Rio Declaration on Environment and
Development (‘Rio Declaration'),?® given 20 years after the Stockholm Declaration. Principle 13
of the Rio Declaration, in a similar vein to Principle 22 of the Stockholm Declaration,
encourages states to develop international law in an ‘expeditious and more determined manner’
to address liability for polluting activities. It is submitted that it is clear from the Rio Declaration,
that the rule arising from the Trail Smelter Arbitration award is still accepted by the international
community as CIL. This is significant as oil spills have the potential to be transboundary in
nature, and states would therefore be able to avail themselves of this principle in the event of a
dispute.

Principle 2 of the Rio Declaration has enjoyed support from a number of authoritative
sources. The ICJ, in the Pulp Mills judgment,?* stated that it is ‘every state’s obligation not to
allow knowingly its territory to be used for acts contrary to the rights of other states’.?®> The ICJ
further stated that ‘a state is thus obliged to use all the means at its disposal in order to avoid
activities which take place in its territory, or in any area under its jurisdiction, causing significant
damage to the environment of another state’.?® The ICJ noted that this obligation ‘is now part of

the corpus of international law relating to the environment.’?” Boyle notes that the ICJ’s decision

20 The Declaration of the United Nations Conference on the Human Environment, Stockholm, 16 June 1972, U.N.
Doc. A/Conf. 48/14 at 2-65 (1972) (‘Stockholm Declaration’).

2L Principle 22 adds to this by requiring states to cooperate in developing the international law concerning liability
for transboundary environmental harm.

22 Hancock and Stone (note 9 above) 381.

23 Report of the United Nations Conference on Environment and Development, Rio de Janeiro, 14 June 1992, U.N.
Doc. A/Conf. 151/26 (Vol. I).

2 International Court of Justice, Case Concerning Pulp Mills on the River Uruguay (Argentina v Uruguay),
Judgment of 20 April 2010.

%5 |bid, para 101 the I1CJ quoted its decision in the Corfu Channel case.

% |bid.

27 See the ICI’s opinion in Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1.C.J. Reports
1996 (1), p. 242, para. 29.
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was congruent with existing precedents and the work of leading authors.?® The ICJ’s affirmation
of Principle 2 of the Rio Declaration has been mirrored in the 2011 ITLOS Advisory Opinion.?®
In this opinion, the tribunal noted that ‘while it is not considered reasonable to make a state liable
for each and every violation committed by persons under its jurisdiction, it is equally not
considered satisfactory to rely on mere application of the principle that the conduct of private

persons or entities is not attributable to the state under international law’.

Boyle posits that a combined reading of the Trail Smelter Arbitration, the Pulp Mills
judgment and the ITLOS Advisory Opinion suggests that ‘states will thus be responsible under
international law for damage caused by their own failure to act with due diligence, but they are
not guarantors of last resort for the defaults of industry or business. They will not be responsible
for damage if they have acted with due diligence: there is no consensus in favour of international
liability of states without fault.”>® As noted above, this is a significant conclusion, as negligence
may often not be present in the event of an oil spill from an offshore platform. When the Ixtoc 1
spill occurred, the USA was unable to demonstrate that Mexico had been negligent. It is thus
necessary to investigate the principles of CIL to determine whether a departure from the usual
standard of fault (requiring negligence) is possible in the specific context of oil spills. It is also

necessary to determine the maximum amount that may be claimed in the event of such a spill.

2.1.2. The Extent of Liability for Transboundary Harm under CIL:

As discussed previously, there are numerous treaties and other legal instruments that create
liability regimes at the international level and these will be dealt with later. The present analysis
will consider sources such as the reports of the ICL, amongst others, in an attempt to identify
emerging trends in the context of liability and whether a case can be made for the imposition of

strict liability (that is, liability without the requirement of negligence).

% A Boyle and G Handl ‘International law and the Liability for Catastrophic Environmental Damage’ (2011) 105
Am. Soc’y Int’l L. Proc. 423, 424.

25 Advisory Opinion on Responsibilities and Obligations of States Sponsoring Persons and Entities with Respect to
Activities in the Area, ITLOS Seabed Disputes Chamber, 2011.

30 Boyle and Handl (note 28 above) 424.
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The International Law Commission (‘ILC”) published its ‘Draft Principles on the Allocation
of Loss in the Case of Transboundary Harm Arising out of Hazardous Activities’ in 2004 as part
of an on-going effort by the international community to agree on principles of liability in the
event of a damaging, but lawful act, with such damage being transboundary in nature.® The last
version of these draft principles (‘2006 Draft Principles’) was adopted by the ILC at its 58
session in 2006, and was submitted to the General Assembly as part of the ILC’s report.>? These
principles are not yet binding on the international community, but they represent the likely

direction in which CIL is likely to evolve and as such, they merit consideration.

The 2006 Draft Principles define damage as meaning ‘significant damage caused to person,
property or the environment’, including loss of life or personal injury, damage to property
(including property that is considered part of the cultural heritage), loss or damage to the
environment, costs incurred of rehabilitating the environment or reinstating property, and the
cost of reasonable response measures.®®* The 2006 Draft Principles require states to adopt
measures to ensure that prompt and adequate compensation is available to victims, and that
such measures shall include the imposition of liability on an operator or other person, without the
requirement of proving fault.®® The 2006 Draft Principles additionally recognise that operators
should establish and maintain financial security,® and in appropriate cases this should include

establishing ‘industry-wide funds at the national level.”%’

In its commentary attached to the draft principles, the ILC notes that the state itself is not
required to pay compensation. The duty extends only to ensuring that such compensation is
available.® The ILC further elaborated on what was meant by the term ‘adequate compensation’

noting that that ‘adequacy is not intended to denote “sufficiency.””®® This sets a fairly low

31 2004 draft Principles on the Allocation of Loss in the Case of Transhoundary Harm Arising out of Hazardous
Activities (ILC, 2004) available in Report of the International Law Commission on its Fifty-Sixth Session (UN Dac.
A/CN.4/L.661, 8 July 2004).

32 |LC Report A/61/10 in Yearbook of the International Law Commission, 2006, vol. I1, Part Two.

332006 Draft Principles, principle 2(a)(i)-(v).

34 Ibid. principle 4(1).

% Ibid, principle 4(2).

% Ibid, principle 4(3).

37 Ibid principle 4(4).

38 |LC Report (note 32 above) 152.

39 Ibid, 154.
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threshold, as the ILC seems to accept any compensation as adequate provided that the quantum
of such compensation is not determined in an arbitrary fashion and is not ‘grossly
disproportionate’ to the damage that has been suffered.*® The commentary states that in the event
of significant damage, liability is ‘generally channelled to the operator of the installation.”** The
ILC motivates this approach by arguing that primary operator liability is common in both
international and domestic regimes, adding ‘operator’s liability has gained ground for several
reasons and principally on the belief that one who created high risks seeking economic benefit
must bear the burden of any adverse consequences of controlling the activity.’*> Handl agrees
with this approach by stating that it is ‘unobjectionable, indeed eminently sensible from a
deterrence and compensation point of view, given that it is private parties that most often are the
primary actors in creating and controlling significant transboundary risks’.*> However he remains
critical overall due to his concern that the 2006 Draft Principles focus exclusively on these

‘private actors’.**

The ILC justifies the imposition of the strict liability standard by recognising that ultra-
hazardous activities (which would clearly include deep sea mineral exploration and exploitation)
carry ‘inherent risks of causing significant harm.” The ILC goes on to reason that ‘it would be
unjust and inappropriate to make the claimant shoulder a heavy burden of proof of fault or
negligence in respect of highly complex technical activities whose risks and operation the
concerned industry closely guards as a secret.”* This approach is commendable, as the highly
technical nature of the evidence emerging from the Deepwater Horizon spill (as well as attempts
by Halliburton to destroy such evidence) seems to corroborate the ILC’s reasoning.*® A
significant difficulty - and one identified by the ILC - is the transposition of domestic concepts of
strict liability to an international level. The ILC has thus created a simple definition, stating that

strict liability means to ‘make the person liability without any proof of fault for having created a

40 1bid.

41 Ibid, 155.

“2 |bid.

43 G Handl ‘International Accountability for Transboundary Environmental Harm Revisited: What Role for “State
Liability”?” (2007) 37.2-3 Environmental Policy and Law 116 (‘Handl 2007°), 116.

44 Handl 2007 (note 43 above) 116.

45 |LC Report (note 32 above) 156.

46 T Fowler ‘Halliburton to Plead Guilty to Destroying Deepwater Horizon Evidence’ The Wall Street Journal 26
July 2013, available at http://online.wsj.com/article/SB10001424127887324564704578628472663785926.html,
accessed on 12 August 2013.
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risk by engaging in a dangerous or hazardous activity.’*’ The ILC rightly identifies this as a
definition that should be palatable to the international community and yet still serves as an

effective remedy.*®

It is submitted that the 2006 Draft Principles demonstrate that there is a noticeable trend in
the development of international law favouring the use of the strict liability standard in the case
of transboundary pollution. However, it is necessary to note that the ILC was not attempting to
‘proclaim or develop’ international customary law, as the ILC was not able to ‘reach consensus
on what customary law is or should be in this area.’*® Furthermore, Boyle writes that the greatest
flaw of the 2006 Draft Principles is that they fail ‘to require states as a matter of legal obligation
to make provision for adequate redress in the event of transboundary damage’.>® This is surely a
damning critique, as in the absence of a clear obligation, it is unlikely that one can rely on a state
to voluntarily provide compensation for environmental harm. In addition to the uncertainty of
their application, the substance of the 2006 Draft Principles is also of some concern. As noted by
Foster, the principles favour a ‘privatised approach to risk’ as they impose strict liability upon
operators, but stop short at definitively imposing similar liability upon state actors.>® Whilst the
provisions do impose strict liability on another ‘person or entity’, it only does so ‘where
appropriate’ .52 This would seem to confirm the suspicion that the international community is
reluctant to impose the standard of strict liability when claiming from states but the text of this
provision does not necessarily exclude that possibility. Foster argues that the ILC has proposed a
‘soft’ set of principles in the hope of reaching international consensus, as the imposition of strict
liability on states is controversial.> In fact, the topic is so controversial that it has taken the ILC
more than three decades of work on the matter to produce the current draft principles. The sheer

time it has taken the international community to reach this point makes it unlikely that a more

47 |LC Report (note 32 above) 157.

“8 |bid, 158.

49 M Matheson ‘The Fifty-Eighth Session of the International Law Commission’ (2007) 101 Am. J. Int’l L. 407, 413
% A Boyle ‘Globalising Environmental Liability: The Interplay of National and International Law’ (2005) 17
Journal of Environmental Law 3, 26.

51 C Foster ‘The ILC Draft Principles on the Allocation of Loss in the Case of Transboundary Harm Arising out of
Hazardous Activities: Privatizing Risk?’ 14 Review of European Community & International Environmental Law
265, 266.

52 2006 Draft Principles, principle 4(2).

%3 Foster (note 51 above) 272.
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definitive and binding instrument will be produced in the near future. It is therefore necessary to

consider other international instruments that support the strict liability standard.

The only international instrument that explicitly imposes strict liability on states for
transnational harm is the Convention on International Liability for Damage Caused by Space
Objects (‘Space Objects Convention’).>* The Space Objects Convention has been recognised by
a number of authors as a possible model for a treaty imposing liability for transboundary
pollution. This is because the Space Objects treaty recognises that launching objects into space is
an inherently dangerous activity, and thus it is possible for serious harm to occur even if a state
has acted with reasonable care (and thus, not negligently). Cates notes the existence of a number
of similarities between the launch of space objects and the exploration of the seabed, as they both
require the use of advanced technology with the potential for failure even where the operator acts
with due diligence.® She argues that in such cases ‘a negligence theory of liability [is rendered]
impotent because determining the exact malfunction causing injury is difficult’.%® The quantum
of compensation recoverable in terms of the Space Objects Convention is the amount required to
‘restore the person, natural or juridical, state or international organisation on whose behalf the
claim is presented to the condition which would have existed if the damage had not occurred.”’
A submission can therefore be made that precedent exists in international law for imposing strict
liability on states to restore the condition of property to the condition it was in prior to the
occurrence of transnational harm (in this context, transboundary pollution).®® This precedent is
arguably a reasonable continuation of the principle established in the Trail Smelter arbitration
(and confirmed by the 1CJ) that states have an obligation not to cause harm to another state and
that they must take steps to prevent such a harm. This duty could now be expanded to include

compensation for such harm without the requirement of proving negligence. Indeed, a growing

5 |bid, 273. Convention on International Liability for Damage Caused by Space Objects, 29 November 1971, 961
U.N.T.S. 187, 1 September 1972.

% M Cates ‘Offshore Oil Platforms Which Pollute the Marine Environment: A Proposal for an International Treaty
Imposing Strict Liability’ (1983) 21 San Diego L. Rev. 691, 700.

%6 |bid.

57 Space Objects Convention, art. XI1. The principle that the quantum of damages awarded must return the plaintiff
to the position he would have been had the harm not occurred is a basic principle of South African law for pecuniary
claims. See Union Government (Minister of Railways and Harbours) v Warneke 1911 AD 657 at 665.

%8 Foster (note 51 above) 273. Foster supports the notion that strict liability exists for transboundary pollution in
general international law, and supports this argument by referencing a number of pollution conventions that impose
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number of authors support the establishment of strict (or even absolute) liability in international
law for harm caused to the environment.>® Such a principle would prevent a repeat of the
uncertainty following the Ixtoc 1 spill in the event that the states concerned are not parties to a

more comprehensive legal instrument specifically concerning such a situation.

2.1.3. Conclusion:

It is safe to conclude that CIL is applicable in the context of offshore oil platform spills but
that it suffers from a lack of clarity and enforceability.®® The draft principles published by the
ILC are promising, as they recognise the need for implementing the strict liability standard in the
context of transboundary harm. Whilst this is a positive step, it needs to be developed so that
states themselves are liable to that same standard, not just ‘operators’. The Space Objects Treaty
is proof that such an approach is not unprecedented. Unfortunately the greatest problem with the
reliance on CIL to regulate an industry stems from the nature of CIL itself. CIL, in the form of
uncodified principles and I1CJ judgments, is not sufficiently detailed to be of practical use in
offshore drilling regulation. A rather cynical view of CIL is provided by Goldsmith and Posner,
who wrote that ‘with [CIL]... nations mouth their agreement to popular ideals as long as there is
no cost in doing so, but abandon their commitments as soon as there is a pressing military,
economic or domestic reason to do so.”®* Whilst this view may be pessimistic, it is clear that one
cannot hope to eliminate marine pollution by reliance on uncodified principles alone. The 2006
Draft Principles demonstrate that whilst there is some movement amongst states to address
incidents of transboundary harm, their failure to agree on key principles after nearly three
decades is disheartening. A strong political will is required to address this problem and

unfortunately it does not appear to be present.

strict liability on operators. Whilst not explicitly imposing strict liability on states per se, these conventions do
support the idea that strict liability is an established feature in the context of transboundary harm.

% G Doeker and T Gehring ‘Private or International Liability for Transnational Environmental Damage - The
Precedent of Convention Liability Regimes’ (1990) 2 J. Envtl. L. 1, 3.

8 Doeker and Gehring (note 59 above) 2. The authors write that it is unclear ‘in the absence of treaties, that states
can be held absolutely or strictly liable for their damaging activities, even if they engage in ultra-hazardous
enterprises, or those with a foreseeable risk of damage, such as operating nuclear or other power stations, using ships
to transport oil and other hazardous or noxious cargoes, disposing of toxic wastes, exploiting seabed resources or
outer spaces etc.” The authors further state that in event a state does actually pay, such payment ‘is normally based
not on customary international law but on regimes for certain specific areas of transnational pollution established by
liability conventions or it is paid ‘ex gratia’ i.e. without acceptance of the formal obligation to compensate.’
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There is a need for clear and detailed agreements between states, at both the global and
regional level, in order to begin to address the problem. Some such agreements do exist and their
substance (as well as their applicability to offshore platforms spills) will be examined in order to
determine whether they add sufficient clarity and enforceability to CIL principles.

81 Goldsmith and Posner (note 4 above) 672.
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2.2. THE APPLICABILITY OF LEADING GLOBAL MARINE OIL POLLUTION
CONVENTIONS TO OFFSHORE PLATFORMS

A significant number of global conventions govern oil pollution of the marine environment,
yet their applicability to offshore oil platforms is erratic. The majority of global conventions
focus on tanker-source pollution, addressing only incidental aspects of oil pollution from
offshore installations. This will analyse the provisions of these instruments; their applicability to
offshore platforms, the liability framework created by the instruments, and will conclude with a

critical evaluation of the effectiveness of these instruments.

2.2.1. The United Nations Convention on the Law of the Sea:

A discussion on legal instruments relating to the ocean cannot commence without first
considering the United Nations Convention on the Law of the Sea (‘UNCLOS’).%2 UNCLOS was
adopted in 1982 and signed by over 120 states,®® quickly achieving the status of customary
international law.5* UNCLOS defines pollution of the marine environment as ‘the introduction of
substances into the marine environment which result or are likely to result in such deleterious
effects as harm to living resources and marine life, hazards to human health, hindrance to marine
activities, including fishing and other legitimate uses of the sea, impairment of quality for use of
sea water and reduction of amenities.’®® UNCLOS created fives zones — (1) the territorial sea;
(2) the contiguous zone; (3) the exclusive economic zone (‘EEZ’); (4) the continental shelf; and
(5) the high seas,®® specifying the extent to which states can exercise their jurisdiction in each
zone. UNCLOS bestows upon each state the sovereign right to explore and exploit resources

within its EEZ,%" as well as limited rights to the establishment and use of artificial structures.®

62 United Nations Convention on the Law of the Sea, 10 December 1982, 1833 U.N.T.S. 3.

8 As of 23 January 2013, 165 countries are signatories to UNCLOS. See the Chronological list of ratifications,
accessions and succession available at
http://www.un.org/depts/los/reference_files/chronological_lists_of ratifications.htm, accessed on 24 May 2013.

8 Carroll B “Drilling in the Deep: Jurisdiction over Oil Rigs Operating Outside of the Territorial Zone in Light of
the Deepwater Horizon Spill” (2011) 18 Sw. J. Int’l L. 667, 673. Since UNCLOS’s provisions have achieved the
status of customary international law, they are capable of being enforced against states who are not signatories to the
convention - a notable example being the USA.

85 UNCLOS, art. 1(4).

8 Carroll (note 64 above) 674.

57 UNCLOS, art. 56(1)(a).
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UNCLOS grants states the jurisdiction to enact measures protecting and preserving the marine
environment with the EEZ.%° These rights are significant in the context of offshore oil platforms,
as the EEZ extends up to 200 nautical miles from the edge of a state’s territorial sea,’® which
means that the various EEZs of states cover approximately thirty percent of the ocean.” A state’s
continental shelf extends up to 350 nautical miles from the baseline of its territorial seas,’? and
UNCLOS similarly confers upon states the exclusive right to exploration and exploitation within
this area.”® Coastal states have the additional exclusive right to authorise and regulate drilling on

the continental shelf “for all purposes’.’*

UNCLOS places a number of obligations on states, specifying that they are responsible for
protecting and preserving the marine environment and are ‘liable in accordance with
international law’.”® States are required to ensure that their legal systems provide for ‘prompt and
adequate compensation’ in respect of damage caused by pollution to the marine environment
(whether it is done by natural or juridical persons).’® States are required to cooperate in the
implementation of existing international law, as well as aid in the development of such laws in
relation to responsibility and liability for environmental harm (the article mentions the
introduction of measures such as compulsory insurance or compensation funds).”” However,
where a state takes all ‘necessary and appropriate measures’ to ensure that persons comply with
the environmental provisions of UNCLOS, they escape any liability for such persons’ failure to
comply with those provisions.”® UNCLOS states that contractors will be liable for any actual

damage arising out of wrongful acts in the conduct of their operations,”® although the exact

% Ibid, art. 56(1)(b)(i).

% Ibid, art. 56(1)(b)(iii).

0 Ibid, art. 57.

"L Carroll (note 64 above) 675.

2 UNCLOS, art. 76(5).

3 Ibid, art. 77(1).

" Ibid, art. 81.

S Ibid, art. 235(1).

76 Ibid, art. 235(2).

" Ibid, art. 235(3). This article has been seen as an affirmation of the concept of state responsibility in instances
where marine pollution causes harm to the environment. See also E Duruigbo ‘Reforming the International Law and
Policy on Marine Oil Pollution’ (2000) 31 J. Mar. L. & Com. 65, 78.

78 1bid, art. 139(2).

% Ibid, Annex I, art. 22.
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extent of liability is woefully undefined.® A jaded spectator could hardly be blamed for
assuming that the liability provisions are deliberately obtuse, as UNCLQOS has been criticised for
protecting maritime commercial interests.8! This pessimism may well be warranted, as article
228(1) allows flag states to pre-empt litigation by coastal and port states against one of their
vessels for pollution damage, provided the coastal state did not suffer major damage. This
provision has been criticised, as it is clearly prone to abuse,®? with critics calling it ‘a mockery of
port state and coastal state enforcement’.8 As one author notes,®* the ‘lukewarm manner’ with
which UNCLOS addresses liability for pollution from offshore platforms has created ‘the perfect

recipe for dispute and disagreement’.

In addition to these ‘general’ rights and obligations conferred upon states by UNCLQOS, there
are articles that specifically pertain to offshore platforms within the zones created by the
convention. Article 60 of UNCLOS confers upon coastal states the exclusive right to construct
and operate installations and structures for the purposes of exploring and exploiting natural
resources,® as well as granting these states exclusive jurisdiction over these structures, with such
jurisdiction including the ability to enact laws and regulations.®® This includes laws and
regulations aimed at preventing, reducing or controlling pollution that is a result of seabed
activities by structures within their jurisdiction,®” provided that such laws are no less effective
than international standards,® and congruent with any applicable regional policies.?® States are
obliged to take any other necessary measures to prevent, reduce and control pollution from these
platforms.*® It is clear from Article 60 that offshore platforms are ‘ipso facto subject to coastal

8 K Agyebeng ‘Disappearing Acts - Toward a Global Civil Liability Regime for Pollution Damage Resulting from
Offshore Oil and Gas Exploration’ (2006) Cornell Law School Graduate Student Papers, Paper 11. Available at
http://scholarship.law.cornell.edu/lps_papers/11.

81 M Stephenson ‘Vessel-Source Pollution under the Law of the Law of the Sea Convention - An Analysis of the
Enforcement Standards’ (1992) 17 U. Queensl. L.J. 267, 282-283.

82 Duruigbo (note 77 above) 78.

8 J Bernhardt ‘A Schematic Analysis of Vessel-Source Pollution: Prescriptive and Enforcement Regimes in the Law
of the Sea Conference’ (1980) 20 Va. J. Int’l L. 265, 307-08.

8 Agyebeng (note 80 above) 11

8 UNCLOS, art. 60(1)(b).

% |bid, art. 60(2).

8 Ibid, art. 208(1).

% |bid, art. 208(5).

8 |bid, art. 208(4).

% Ibid, art. 208(2).
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state control’.%* Article 80 explicitly states that the provisions of Article 60 also apply to offshore
installations and structures on the continental shelf. Article 214 of UNCLOS requires that states
enforce these laws and regulations, and that they endeavour to implement applicable
international rules and standards established through international organisations to prevent,
reduce and control pollution of the marine environment from installations and structures under
their jurisdiction, pursuant to Articles 60 and 80. Finally, Article 194 requires states to take
measures to prevent, reduce and control pollution originating from any source, ensuring that their
policies prevent damage by pollution to the environment.? Article 194 contains a list of potential
sources of marine pollution and requires states to adopt measures to reduce pollution from these
activities. This list of potential sources includes ‘installations and devices used in exploration or
exploitation of the natural resources’ of the seabed,’® which comfortably brings offshore
platforms drilling for oil (such as the Deepwater Horizon) within its ambit. Article 194(3) has
been criticised because, whilst it lists ‘particular measures’ to be adopted by states,* these
measures do not actually result in reduced pollution.®® This is because Article 194 merely
requires states to adopt ‘particular measures’ to either prevent accidents or deal with emergencies
resulting from certain activities, but it does not elaborate on what is meant by this term. Nor does
the article seek to provide any specific practices that states ought to adopt that would satisfy its
provisions. Thus Article 194 merely requires states to combat pollution for a specific list of
activities, which would already fall within the broader obligation on states to protect and
preserve the marine environment. It would clearly be preferable for this article to specify the
practices that states must adopt to satisfy this requirement, but the article fails to do so.

Of further concern is the applicability of UNCLOS to offshore platforms as, despite their
specific mention in the above provisions, ambiguity remains as to the extent to which many
UNCLOS provisions apply to offshore platforms. Carroll notes that an obvious omission exists

in Article 1 of UNCLOS, as it fails to define what is meant by ‘a ship’.*® Certain authors argue

%1 J Kindt ‘The Law of the Sea: Offshore Installations and Marine Pollution’ (1985) 12 Pepp. L. Rev. 381, 412
% UNCLOS, art. 194(1).

% Ibid, art. 194(3)(c).

% Ibid, art. 194(3)(c)(d).

% Kindt (note 91 above) 414.

% Carroll (note 64 above) 677.
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that the term ‘ship’ ought to be read to include oil platforms,®” however Carroll notes that this
would be difficult as UNCLOS specifically refers to ‘platform’ and ‘structure’ in its provisions,®
decreasing the likelihood that the latter terms are interchangeable with the former. Even the term
‘oil platform’ presents difficulties, as offshore installations designed to exploit minerals from the

seabed are notoriously difficult to define.%

It is apparent that UNCLOS directly recognises the need to prevent environmental harm due
to offshore platforms and therefore gives states the legal basis to implement laws and regulations
to minimise such environmental risk.1%° UNCLOS provisions clearly designate the geographical
areas in which states may exercise jurisdiction over such platforms, a measure which should
remove any uncertainty as to who bears responsibility for the platform. Unfortunately,
difficulties remain as the above measures require states to take additional steps to prevent
environmental harm, but fail to allocate liability definitively in the event of a spill. It has been
noted that ‘the regime of enforcement by the UNCLOS continues to recognise the flag state as
the principle repository of jurisdiction over its vessels’.1% This is troublesome as the sovereignty
of flag states remains ‘jealously guarded’,!%? with flag states often enjoying their protected status
at the expense of coastal states’ economic and environmental interests.'®® This problem is
illustrated by the provisions of UNCLOS, which places the duty of preventing pollution on flag
states whilst only conferring the right to do so to coastal states and not the corresponding duty.*%
It is submitted that the reliance of UNCLOS on flag states to regulate ships in the latter’s ship
registry is unwise, as flag states do not exercise sufficient control over such vessels in order for

any regulation to be effective. It would perhaps be prudent to require the state that faces the

9 G Walker and J Noyes ‘Definitions for the Law of the Sea Convention - Part II’ (2003) 33 Cal. W. Int’l L.J. 191,
318.

% Carroll (note 64 above) 677.

9 C Brown ‘International Environmental Law in the Regulation of Offshore Installations and Seabed Activities: The
Case for a South Pacific Regional Protocol’ (1998) 17 Australian Mining & Petroleum L.J. 109, 113

100 1, Chabason ‘Offshore Oil Exploitation: A New Frontier for International Environmental Law’ (2011) Working
Paper No 11/2011 IDDRI, pg. 6 available at http://www.iddri.org/Publications/Collections/ldees-pour-le-
debat/WP%201111_chabason_offshore.pdf, accessed on 23 May 2013.

01 D Dzidzornu and B Tsamenyi ‘Enhancing International Control of Vessel-Source Oil Pollution Under the Law of
the Sea Convention, 1982: A Reassessment’ (1991) 10 U. Tasmania L. Rev. 269, 281. The difficulties created by the
frequent use of flag states to avoid strict regulation will be addressed in detail later in this dissertation.

102 E Ellis ‘International Law and Oil Waters: A Critical Analysis’ (1995) 6 Colo. J. Int’l Envtl. L. & Pol’y 31, 42.
103 Dzidzornu and Tsamenyi (note 101 above) 287.

104 Duruigbo (note 77 above) 75.

23



greatest risk of damage from pollution, the coastal state, to prevent pollution from platforms

within its territory, as they have means (and the incentive) to do so.

2.2.2. The 1972 London Dumping Convention and the 1996 Protocol:

The Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other
Matter (‘the London Convention’)!® is an undertaking by contracting parties to protect the
marine environment against pollution caused by hydrocarbons, including oil,*%® wastes generated
in the course of operation of vessels, aircraft, platforms and other man-made structures at sea,’
and wastes or other matter directly arising from the exploration, exploitation and associated off-
shore processing of sea-bed mineral resources.’®® The London Convention is notable as it was
the first international attempt to regulate deliberate dumping of wastes and material of any
kind.1% There are currently 87 states that have ratified or acceded to the London Convention,
with 20 contracting parties also accepting the 1978 amendments concerning settlements of
disputes.!’® The amendments are not yet in force.!'! As concerns civil liability, the London
Convention imposes liability in ‘accordance with the principles of international law regarding
state responsibility’ for causing harm to any area of the environment or the environment of
another state by the ‘dumping of wastes and other matter of all kinds’.}*2 Additionally, the
London Convention requires contracting parties to develop methods for assessing liability and

settling disputes concerning dumping.3

105 Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other Matter, 30 August 1975, 11
ILM 1294 (‘London Convention’).

106 ) ondon Convention, art. 12(a).

107 1bid, art. 12(c).

108 1bid, art. 12(f).

19 E Molenaar ‘London Convention’ (1997) 12 Int’l J. Marine & Coastal L. 396, 396. Molenaar notes that the
London Convention was not the first convention to cover situations where waste was incidental to the functioning of
a vessel or structure, but rather the deliberate dumping of such waste.

110 See the report on the status of the London Convention and Protocol published on 19 July 2012 by the
International Maritime Organisation, available at
http://lwww.imo.org/blast/blastDataHelper.asp?data_id=31094&filename=2.pdf, accessed on 31 May 2013.

11 1n terms of Art. 15(1) the amendments will come into force once two-thirds of the contracting parties accept
them.

1121 ondon Convention, art. 10.

113 hid.
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In 1996, states, many of which are party to the London Convention, sought to increase the
effectiveness of the London Convention in order to better address modern disposal practices. To
this end the 1996 Protocol to the Convention on the Prevention of Marine Pollution by the
Dumping of Wastes and Other Matter (‘1996 Protocol’)!** was drafted, entering into force on 24
March 2006 (superseding the London Convention)'!® with 42 states parties.!® The 1996 Protocol
essentially created a separate convention as it has altered or supplanted almost every provision of
the original London Convention.'!” The 1996 Protocol has expanded on the London
Convention’s definition of ‘dumping’ so that it not only includes wastes and other matters from
platforms and other man-made structures, but also the deliberate disposal of the platform or man-
made structure itself.}'® The 1996 Protocol has adopted a ‘reverse list” approach, meaning that all
dumping is prohibited unless the wastes or matter are on the approved list of substances.'® This
novel approach gives the 1996 Protocol a significantly wider scope that its predecessor.
Unfortunately, the 1996 Protocol fails to make any significant changes regarding the imposition
of liability,!?° except that it now features a clear procedure for the settlement of disputes.’?* Thus
the 1996 Protocol, as was the case with London Convention before it,*2? still restricts liability to
the existing principles of international law and ultimately goes no further than UNCLOS in
establishing a clear liability regime for oil spills. The 1996 Protocol merely imposes standard
liability upon states for deliberate disposal from offshore platforms, which is unfortunate
considering progressive instruments (such as the CLC and Fund Conventions) have begun to
adopt strict liability. Whilst such a rudimentary framework is necessary and a good point of
departure, it does not truly address the massive potential for harm that may be caused by an
unintentional oil spill. Carroll agrees with this conclusion, stating that the London Convention is

1141996 Protocol to the Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other Matter
1972, 7 November 1996, 36 ILM 1.

115 M Kashubsky ‘Marine Pollution from the Offshore Qil and Gas Industry: Review of Major Conventions and
Russian Law (Part 1y (2006) 151 Maritime Studies 1, 3. Available at
http://worldlii.austlii.edu.au/au/journals/MarStudies/2006/31.html, accessed on 11 May 2013.

116 See the IMO Overview of Contracting States as of 28 May 2012, available at
http://www.imo.org/blast/blastData.asp?doc_id=7541&type=body, accessed on 30 May 2013.

117 Molenaar (note 109 above) 398.

118 1996 Protocol, art. 4(1) and (2).

119 1bid, art. 4(1).

120 |bid, art. 15.

121 |bid, art. 16.

122 Molenaar (note 109 above) 402.
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‘no more effective than [UNCLOS], MARPOL and CLC in preventing environmental disasters

stemming from oil rigs’.}%

2.2.3. The Oil Pollution Preparedness and Response Convention:

The International Convention on Oil Pollution Preparedness, Response and Co-operation
1990 (‘OPRC’)*?* entered into force on 31 May 1995 with 104 states party to the convention.'?®
Numerous authors have recognised the OPRC as one of the most important,'?® and efficient,*?’
global instruments relating to pollution from offshore platforms.?® This is because the OPRC
makes specific reference to ‘offshore units’ in its provisions, a rarity in IMO conventions,?°
defining them as ‘any fixed or floating offshore installation or structure engaged in gas or oil
exploration, exploitation or production activities, or loading or unloading of o0il’.**® The OPRC
requires offshore units under the jurisdiction of a party state to have ‘oil pollution emergency
plans’ that are co-ordinated under a national system and approved by the party state.3! The
operators of such offshore units are required to report, without delay, any event (whether relating
to their own vessel or an observed vessel) involving a discharge, or possible discharge, of oil to

the coastal state which exercises jurisdiction over the offshore unit.**2

Whilst the main objective of the ORPC is the establishment of emergency procedures and

increased cooperation between states in preventing or minimising oil spills, the convention does

123 Carroll (note 64 above) 682.

124 International Convention on QOil Pollution, Preparedness, Response and Co-operation 1990, 30 November 1990,
1891 UNTS 78.

125 See ECOLEX list of State parties to the OPRC, available at
www.ecolex.org/ecolex/ledge/view/RecordDetails?id=TRE-001109&index=treaties, accessed on 1 June 2013.

126 Kashubsky (note 115 above) 151.

127 Agyebeng (note 80 above) 14.

128 H Esmaeili The Legal Regime of Offshore Qil Rigs in International Law (2001) 158.

129 As noted by R Shaw in his paper ‘Regulation of offshore activity - Pollution liability and other aspects”,
delivered to the CMI Beijing International Conference 2012, available at
http://www.cmi2012beijing.org/dct/attach/Y2xiOmNsYjpwZGY6Mjg5NDY=, in June 2011 the IMO refused to
consider a global treaty which sought to regulate offshore platforms (a topic that will be addressed in greater detail
below) on the basis that its mandate was restricted to matters pertaining to merchant shipping. Shaw is critical of this
objection as the IMO has repeatedly worked on instruments imposing safety regulations on offshore platforms,
protecting such platforms from unlawful acts and a variety of other important issues. As stated by the Secretary
General of the IMO, there is no UN body that has better authority for addressing these matters.

130 OPRC, art. 2(4).

131 1bid, art. 3(2).

132 1bid, art. 4(2)(2).
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have possible liability implications. In the preamble of the convention it states that the OPRC
‘takes account of the “polluter-pays’ principle as a general principle of international law’.3® This
is a curious feature of the convention, as none of the articles in the OPRC directly address the
issue of civil liability. The only portion of the OPRC that has liability implications is an annex
concerning reimbursement for costs of assistance.’®* This annex provides that when, in the
absence of any other agreement, a state requests the assistance of another state, the former should
pay the costs of the latter.!3> Where a state acts on its own, it shall bear the costs.*3® It is therefore
apparent that the primary consideration of the OPRC is not liability. Thus, whilst the convention
may be an incredibly significant tool in the procedural regulation of offshore platforms and in
promoting cooperation between states in the implementation of preventative and remedial
measures,'®’ it is unfortunately of little assistance in the context of allocating liability in the event

of an oil spill.

2.2.4. MARPOL.:

The International Convention for the Prevention of Pollution from Ships, 1973, as modified
by the Protocol of 1978 (‘MARPOL’)'® entered into force on 2 October 1983 and can be
considered the primary international convention combatting oil pollution from ships, with over
150 states party to the convention.!® The key objective of MARPOL is to eliminate intentional

and accidental discharge of harmful substances into the marine environment.4°

133 |bid, preamble. The preamble also notes the significant role played by regional conventions and agreements. The
importance of these agreements will be discussed in detail below, coupled with an analysis of the polluter-pays
principle.

134 Thid, Annex ‘Reimbursement of Costs of Assistance’.

135 |bid, Annex (1)(a)(i).

136 |bid, Annex (1)(a)(ii).

137 | lewelyn Usher Offshore Drilling in Ocean Waters and its Adverse Effect on the Potential of Blue Carbon of
Coastal State: A Belize Perspective (unpublished LLM dissertation, IMO, International Maritime Law Institute,
2012) available at
http://www.rempec.org/admin/store/wyswiglmg/file/News/Forthcoming%20Meetings/Offshore%20Protocol%20WG
%20(Malta,%2013-14%20June%202013/WG%20384-%20INF.5%20-%20IML1%20Doc%20-
%20LIewelyn%20Usher%20-%20E.pdf, accessed on 11 September 2013, 29.

138 International Convention for the Prevention of Pollution from Ships, 1973, adopted 2 November 1973, 1340
UNTS 184, (entered into force 2 October 1983), amended by Protocol of 1978 Relating to the International
Convention for the Prevention of Marine Pollution from Ships 1973, adopted 17 February 1978, 1340 UNTS 61
(entered into force 2 October 1983).

139 See the list of contracting states as of 27 September 2012, prepared by the Australian Maritime Safety Authority,
available at https://imo.amsa.gov.au/public/parties/marpol78.html, accessed on 2 June 2013

190 E Ellis ‘International Law and Oil Waters: A Critical Analysis’ (1995) 6 Colo. J. Int’l Envtl. L. & Pol’y 31, 41.
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A preliminary concern arising from MARPOL is apparent from its title; the convention only
addresses pollution from ‘ships’. As mentioned above, the applicability of most oil pollution
conventions to offshore platforms is partial and indirect at best. Whilst MARPOL defines a
‘ship’ as a vessel including ‘fixed or floating platforms’, it is only applicable when the platform
is in a mobile configuration.*! This means that MARPOL will apply to a platform whilst it is in
transit to a drilling site, but it will not apply once the platform has been configured for drilling.
This has the result of excluding the actual operation of the platform from the ambit of MARPOL,
thus preventing any claims for environmental damage resulting from a well leak or a blowout.
This is due to the definition of ‘discharge’ which specifically excludes the release of harmful
substances directly arising from the exploration, exploitation and associated offshore processing
of seabed mineral resources.*? Annex 1 of MARPOL provides a list of ‘unified interpretations’
that must be adopted when considering MARPOL provisions. Regulation 21 sets out the
application of MARPOL to offshore platforms engaged in the exploration and exploitation of oil,
as addressed in Article 2(3)(b)(ii).1*® Regulation 21 identifies four categories of potential
discharges that may result from offshore exploitation of minerals: (1) machinery space drainage,
(2) offshore processing drainage; (3) production water discharge, and (4) displacement
discharge; stating that only machinery space drainage is subject to the provisions of
MARPOL.*** Additionally, where a tanker is utilised as an offloading facility, it is to be treated
as a platform for the purposes of regulation 21.2*° Annex V, ‘Regulations for the Prevention of
Pollution by Garbage from Ships’,'*® is also applicable to offshore platforms!*’. Regulation 4
even prohibits the disposal of garbage from offshore platforms whereas ships are subject to far
less-stringent measures.}*® Regrettably, the incorrect disposal of garbage, whilst clearly
undesirable, pales in comparison to an oil spill, an area MARPOL expressly excludes from its

ambit.

141 Kashubsky (note 115 above) 4.

142 MARPOL, art. 2(3)(b)(ii).

143 |bid, annex I, 10.1.1.

144 bid, annex I, appendix 6 illustrates the various offshore platform discharges.

145 |bid, annex 1, 10.1.2.

146 1pid, annex V.

147V Radovich ‘International Legal Regime of Offshore Structures - Environmental Concerns’ (2010) Paper
submitted to 2010 CMmI Buenos Aires Colloguium, available at
www.cmi2010buenosaires.com.ar/papers/Paper_2_Violeta_Radovich.pdf, accessed 31 May 2013.

148 MARPOL, annex V, Reg. 4(1).
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A further concern is that MARPOL provisions must not conflict with UNCLOS
provisions.**® The result of this is that any provisions regulating the design or manufacture of oil
rigs (or ships in general) are not enforceable against offshore oil platforms, as Articles 60 and 94
of UNCLOS directly prevent coastal states from mandating the design or construction standards
of vessels within their EEZ. Without the right to implement design standards in their EEZ,
coastal states are left perilously exposed and must rely on the flag state to regulate the design of
an installation.’®! As Richards writes, it is the coastal state that bears ‘both the brunt of the harm
and the majority of the clean-up responsibility’.*>?> One could therefore suggest that as the coastal
state bears the risk of pollution, it should have the right to mandate design standards for
installations. However, as installations are often relocated to different states in the pursuit of oil,
it would be incredibly difficult in practice for an installation to conform to the design

specifications of different states.

MARPOL has been criticised as states frequently fail to comply with its provisions. Critics
have stated that MARPOL fails to provide a mechanism that ensures compliance with its
provisions,'>® with others noting that there are few economic or legal motivations to comply with
the convention.’> A reluctance by states to enforce MARPOL’s provisions coupled with poor
applicability to offshore platforms leads to the inevitable conclusion that MARPOL, in its
present form, is of limited application to pollution emanating from oil platforms. Whilst it may
cover incidental pollution resulting from, inter alia, incorrect garbage disposal, it will be of no
use in the event of a catastrophic oil spill nor can it be utilised to force a design of offshore
platforms that is less prone to pollution.

149 1bid, art. 9.

130 Carroll (note 64 above) 681.

151 UNCLOS, art. 94(3).

152 R Richards ‘Deepwater Mobile Oil Rigs in the Exclusive Economic Zone and the Uncertainty of Coastal State
Jurisdiction’ (2011) 10 J. Int’l Bus. & L. 387, 387.

153 Duruigbo (note 77 above) 74.

154 J Curtis “Vessel-Source Oil Pollution and MARPOL 73/78: An International Success Story?” (1985) 15 Enwtl. L.
679, 705.
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2.2.5. The CLC and Fund Conventions:

The 1969 International Convention on Civil Liability for Oil Pollution Damage (‘CLC 69°)*
was an instrument drafted to specifically to address the issue of liability for pollution emanating
from oil tankers.?®® The CLC 69 was drafted in response to the Torrey Canyon oil spill, as the
incident revealed the lacunae that existed in the liability regime.*>” The CLC 69 defines the term
‘ship’ as ‘any sea-going vessel and any seaborne craft of any type whatsoever, actually carrying
oil in bulk as cargo’,'®® and thus is not directly applicable to oil pollution from offshore
platforms. This is because offshore platforms are designed for the exploration and exploitation of
oil, and do not carry it in bulk as cargo.’®® However, whilst the CLC may not be directly
applicable to offshore platform oil pollution, it is a vital instrument as it encapsulates the
international law on oil spills from ships. It is not unreasonable to assume that a similar approach
ought to be adopted by an offshore platform regulatory regime, as there are numerous similarities
between a spill from a tanker and a spill from an offshore platform. Both activities are
economically valuable to the international community, both have the potential to draw massive
liability in the event of a spill and it is impossible to completely remove any risk from both
simply by exercising due care.'® It is for this reason that an understanding of the liability

framework created by the CLC is vital.

The CLC 69 imposed strict liability on the owner of an oil vessel for any oil spill,*%! unless a
specified exception applied.'®? The reason for implementing strict (no fault) liability was due to

155 International Convention on Civil Liability for Oil Pollution Damage, 29 November 1969, 9 ILM 45.

156 Brown ‘The Conventional Law of the Environment’ (1973) 13 Nat. Resources J. 203, 224.

157 See the IMO description of their work on liability and compensation, available at
http://www.imo.org/OurWork/Legal/Pages/LiabilityAndCompensation.aspx, accessed on 24 July 2013.

18 CLC 69, art. 1(1).

159 The International Oil Pollution Compensation (IOPC) Funds authorised an analysis of the CLC to determine
what the term ‘ship’ encapsulates. The report concluded that the vessel must be carrying oil as cargo. It is not
sufficient for the vessel to hold the oil in storage alone, the vessel must be (1) carrying oil and (2) undertaking a
voyage, in order for the CLC to be applicable. The report document has the reference IOPC/OCT/11/4/4 and is
available at http://documentservices.iopcfunds.org/meeting-documents/download/docs/3535/lang/en/, accessed on
25 July 2013.

160 W Hancock and R Stone (note 9 above) 384-385.

161 CLC 69, art. 3(1).

162 |bid, art. 3(2). The exceptions include pollution damage resulting from an act of war, where the damage is wholly
caused by a third party or wholly caused by an act of another government.
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the difficulty in recovering damages on the basis of negligence.'®® In order to soften the blow of
strict liability, the CLC 69 placed a ceiling on a potential liability in accordance with the tonnage
of the vessel, with a maximum liability amount of 210 million ‘francs’.!®* In order to avail
themselves of this limitation, the CLC 69 required ship owners to contribute to a fund equal to
the maximum applicable liability.1®® The convention outlined the procedure for distributing the
fund with the court of the state in which the fund was deposited having exclusive jurisdiction to
resolve any issues that may arise in relation to the distribution procedure.%® The CLC 69 went
even further and required a state to directly compensate another for any harm caused by the

pollution from one of its own ships.2®’

The CLC 69 was thus a very effective liability regime but the absolute cap on liability was
perceived to be insufficient in the event of a major spill.*®® To resolve this shortcoming, the 1971
International Convention on the Establishment of an International Fund for Compensation for Qil
Pollution (‘71 Fund Convention®)!®® was drafted. The 71 Fund Convention was premised on the
idea that the shipping industry alone should not bear the burden of supporting the liability regime
created by the CLC 69, but rather that it ‘should in part be borne by the oil cargo interests’.1’
This objective would be achieved, as Hancock and Stone explain it, by the 71 Fund Convention
implementing three main concepts: 1) increasing the possible compensation provided by the

CLC 69; 2) relieving ship owners of any extra financial burden; and 3) spreading the expenses of

163 C Ingram “Oil Pollution - Rylands v. Fletcher’ (1971) 121 New L.J. 183, 183.

164 CLC 69, art. 5(1). A “franc’ in respect of the CLC 69 is not a reference to the French currency, but it is rather a
unit created by art. 5(9) of the CLC 69 and is equal to ‘sixty-five and a half milligrams of gold of millesimal
fineness nine hundred’. See Hancock and Stone (note 9 above) 386.

165 |bid, art. 5(3).

166 |bid, art. 9(3).

167 |bid, art. 11(2). Hancock and Stone (note 9 above) 387 observe whilst article 11(2) respects the sovereign
immunity of states, this immunity does not extend to its commercial activities.

168 A difficulty that seems ever present in international agreements pertaining to pollution featuring a ‘liability cap’
is that they are frequently conservative. Only after a catastrophic spill are they adjusted to a more appropriate level.
The (well-documented) danger of this approach is that the liability limits are always out-dated at the time of the
‘next big spill’ and thus the international community seems to be involved in a perpetual ‘catch-up’ with the
increasing economic costs of environmental disasters. See John Hunt A comparative analysis of the Civil Liability
and Fund Conventions, TOVALOP and CRISTAL, the U.S. Federal Oil Pollution Act and U.S. State Legislation, as
legal mechanisms regulating compensation for tanker-source oil pollution damage as of February, 1994
(unpublished LLM these, University of Natal, 1995) 125 who notes that it was originally the Belgium delegation at
the 1969 Brussels Convention who suggested a secondary fund financed by the oil industry. Whilst initially
unpopular, this suggestion slowly gained support amongst the other nations.

169 Convention on the Establishment of an International Fund for Compensation for Qil Pollution Damage, 18
December 1971, 11 ILM 284.
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the liability regime amongst all the major players in the oil industry.’* The 71 Fund Convention
exists as a complementary structure to the CLC 69, increasing the liability limit to 450 million
francs,!’? and providing compensation in certain circumstances where it would not be possible
under the CLC 69.1® A major departure from the CLC 69 is the 71 Fund Convention’s
requirement of contributing to the fund if a party transports more than 150 000 tonnes of crude
oil by sea per annum.*’* The reasoning behind this requirement is to shift the financial burden
away from the ship-owner and towards the parties who benefit from the offshore oil trade (and

ultimately the consumer).1’

Whilst the combination of the CLC 69 and the 71 Fund Convention created an effective
liability regime, both underwent revisions in 1992 and were significantly altered by new
protocols. The Protocol to the International Convention on Civil Liability for Oil Pollution
Damage, 1992 (‘CLC 92°)1"® has maintained the underlying structure of the CLC 69 albeit with
revised upper limits and insurance requirements. Commentators have noted that the CLC 92 was
drafted in the aftermath of the Exxon Valdez disaster, and contained relaxed ‘entry into force
requirements’ in order to avoid the need for accession by the USA.1"" As with the CLC 69, the
CLC 92 does not apply to offshore oil platforms, instead catering specifically to ‘ships’ with a
ship being defined as a vessel ‘actually carrying oil in bulk as cargo’.1’® The CLC 92 retained the
key feature of the CLC 69 by implementing strict liability for damage caused by pollution,'’® the
result being that a claimant need only identify the polluting ship without the requirement of

170 1bid, Preamble.

171 Hancock and Stone (note 9 above) 388.

17271 Fund Convention, art. 4(4).

173 1bid, art. 4(1)(4).

17 1bid, art. 10().

175 Hancock and Stone (note 9 above) 389.

176 Protocol to the International Convention on Civil Liability for Oil Pollution Damage, 27 November 1992, 1956
UNTS 255, 30 May 1996.

7 M Mason ‘Transnational Compensation for Oil Pollution Damage: Examining Changing Spatialities of
Environmental Liability’, pe. 6, available at
http://www.Ise.ac.uk/geographyandenvironment/research/researchpapers/rp69.pdf, accessed on 24 July 2013.
Mason notes that the USA adopted far stricter liability provisions in its domestic legislation than those found in the
CLC and Fund Conventions, specifically the lack of a liability limit. The approach adopted by the USA will be
analysed later in this thesis.

178 CLC 92, art. 1.

179 1bid, art. 4. CLC 92 leaves unchanged the provisions of CLC 69 that allowed a ship owner to escape liability in
certain circumstances, including situations where the incident was wholly caused by a third party. These limitations
on liability do not however alter the strict liability standard maintained by art. 4 of CLC 92.
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establishing negligence.'® The CLC 92 defines ‘pollution’ damage to include loss or damage
caused by the discharge of oil from the ship,'8! but this does not extend to a loss of profits. A
claimant may also recover any costs of preventive measures that they implemented, or any loss
or damage caused by those measures.’®? As with the CLC 69, a limit on the amount that may be
claimed from the ship-owner does exist but this limitation does not apply in certain instances,
such as incidents where the ship owner deliberately caused the damage or acted recklessly with

the knowledge that oil pollution would be likely.18

The International Maritime Organisation Protocol of 1992 to amend the International
Convention on the Establishment of an International Fund for Compensation for Oil Pollution
Damage (*92 Fund Convention’)!8 retains its predecessor’s complementary role with the CLC
conventions. The 92 Fund Convention allows a claimant to recover their losses in the event that
the CLC 92 does not adequately cover the claim.*®® This includes situations where the liable
ship-owner is insolvent or cannot be identified.'® The 92 Fund Convention has subsequently
been amended by the Protocol of 2003 to the International Convention on the Establishment of
an International Fund for Compensation for Oil Pollution Damage, 1992 (‘2003 Protocol’)*®’,
The 2003 Protocol created a supplementary fund to compensate for pollution damage where the
claimant was unable to ‘obtain full and adequate compensation for an established claim for such
damage under the terms of the 1992 Fund Convention’.8 The supplementary fund created by
the 2003 Protocol will usually compensate a claimant only after they have first claimed from the
1992 Fund®. The increased amount available to a claimant from the supplementary fund is
significantly greater than the 1992 Fund, as the 2003 Protocol permits compensation up to 1155
Special Drawing Rights (SDR) per ton, whereas the 1992 Fund Convention permits 312.6 SDR

180 J Allen ‘A Global Oil Stain - Cleaning Up International Conventions for Liability and Compensation for Qil
Exploration/Production’ (2011) 25 Austl. & N.Z. Mar. L.J. 90, 93.

181 CLC 92, art. 2(3).

182 |bid, art. 2(3).

183 |bid, art. 4(2).

184 International Maritime Organisation Protocol of 1992 to amend the International Convention on the
Establishment of an International Fund for Compensation for Oil Pollution Damage, 18 December, 973 UNTS 3.

185 92 Fund Convention, art. 3.

18 Allen (note 180 above) 93.

187 Protocol of 2003 to the International Convention on the Establishment of an International Fund for Compensation
for Oil Pollution Damage, 1992, 16 May 2003, IMO Doc. LEG/CONE. 14/20, 5 March 2005 (‘2003 Protocol’).

188 |bid, art. 4(1).

189 |bid, art. 5 and art. 6(1).
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per ton and the CLC 92 provides up to 137.9 per ton if the tanker’s gross tonnage exceeds 140
000.1%

Whilst the CLC and Fund Conventions clearly seek to address large-scale oil pollution
emanating from tankers, and they have has been extremely effective in doing so,!! there are two
clear concerns for our purposes. First, as mentioned above, the two conventions are not
applicable to spills from oil platforms. Second, the manner in which the conventions’ liability
limits are increased is concerning.*®? There is a noticeable trend of the international community
setting a limit and only increasing it following a disaster (such as the Exxon Valdez) that exceeds
that limit. This approach is reactive and does not anticipate any future crises — an approach that

is, with respect, short sighted.

2.2.6. Critical analysis of the present global regime:

It is evident from the above analysis that the global treaty regime in regard to pollution
emanating from offshore installations is rather sparse and inadequate. Whilst a number of
conventions, in addition to those listed above,'®® may apply to certain aspects of the offshore oil
industry there is nothing on the scale of the CLC and Fund Conventions. There are a number of
possible reasons for the lack of any unified convention on the topic. The most likely explanation
for the lack of motivation on the part of the international community is the infrequency of large
oil spills from offshore platforms. Whilst tanker spills occur fairly frequently, large-scale
platform related disasters are a rarity and this infrequency has resulted in the seeming

190 See maximum amounts of compensation available as of October 2012, published by The International Tanker
Owners Pollution Federation Limited, available at http://www.itopf.com/spill-compensation/clc-fund-convention/,
accessed on 5 June 2013. As of October 2012, 1155 SDR was equivalent to $1 778 700 000.

11 R Shaw ‘Trans-boundary Qil Pollution Damage Arising from Exploration and Exploitation of Offshore Oil. Do
We Need An International Compensation Convention?’ (2011), available at
http://www.comitemaritime.org/Uploads/Newsletters/CMI%20News%202011-3.pdf, page 18, notes that the
effectiveness of the CLC and Fund regime is even more astonishing when one considers that only 35 people manage
the regime from an office in London. He argues that this is evidence that small-scale funds can clearly be effective
in addressing pollution claims arising from offshore platform operations.

92 An interactive timeline of the CLC and Fund liability increases is available at
http://www.imo.org/MediaCentre/HotTopics/Scripts/Timeline.html, accessed on 24 July 2013.

193 Conventions such as the International Convention for Safety of Life at Sea (‘SOLAS’), 1 November 1974, 1184
UNTS 18961, have dedicated provisions pertaining to offshore installations, but these matters do not pertain to
liability for environmental damage. Whilst conventions such as SOLAS are certainly necessary, there is a strong
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indifference of the international community. A further reason could be that many the major oil
companies are registered in countries such as the USA or the United Kingdom whereas the oil
fields are based elsewhere, thus creating competing interests between these two groups of states.
However, as many commentators have noted,'®* there is an increased danger of large-scale oil
spills from platforms due to increased offshore exploration and exploitation. Furthermore, the
scale of these disasters is set to increase as wells are drilled at significantly deeper depths every
year. The Deepwater Horizon was drilling at a depth of 1500 m but platforms off the coast of
Australia, such as the Maersk Discoverer, are drilling at a depth of 3000 m.% One can only
imagine the difficulty in capping a well twice as deep as that drilled by Deepwater Horizon, a
well that took many months to permanently seal.

Hancock and Stone also suggest that the international community is reluctant to introduce
further regulation to the offshore oil industry,*®® as it may be unwilling to place any additional
obstacles in the path of petroleum exploration and development.’®” Their hypothesis would
appear to be correct when one considers the fate of the Convention on Civil Liability for Oil
Pollution Damage Resulting from Exploration for and Exploitation of Seabed Mineral Resources
(‘CLEE”).1% CLEE was a convention specifically designed to regulate the international offshore
drilling industry. In its preamble CLEE stated, as an objective, the desire to ‘adopt uniform rules
and procedures for determining questions of liability and providing adequate compensation in
such cases.”!% CLEE was directly applicable to any ‘installation’ fixed or mobile, utilised for the
purposes of exploring for, producing, treating, storing, transmitting or regaining control of crude

argument for a consolidated legal instrument to govern all aspects of offshore drilling and an argument will be
advanced for such a convention later in this dissertation.

194 Hancock and Stone (note 9 above) 390.

195 See the breakdown of Maersk’s Fleet, Maersk Discoverer, available at
http://www.maerskdrilling.com/drillingrigs/semi-submersibles/pages/maersk-discoverer.aspx, accessed on 6 June
2013.

1% Hancock and Stone (note 9 above) 391.

197 Shaw (note 191 above) explains that the IMO have repeatedly refused to consider regulations pertaining to oil
platforms, stating that their mandate restricts them to shipping matters. This is despite numerous submissions to the
IMO suggesting that there is no more appropriate UN agency to address the matter. Their failure to implement a
liability regime is even more baffling when one considers that the IMO publishes ‘Code for the Construction and
Equipment of Mobile Offshore Drilling Units, 2009° (2009 MODU Code) comprehensively governing construction
standards of offshore platforms. This would seem to further reduce the legitimacy of the argument that offshore
platforms do not fall within the mandate of the IMO.

198 Convention on Civil Liability for Oil Pollution Damage Resulting from Exploration for and Exploitation of
Seabed Mineral Resources, 1 May 1977, 16 ILM 1451 (‘CLEE’).

199 |bid, Preamble.
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0il’.2%° CLEE applied to wells drilled for the same purposes.?* CLEE therefore cast a very wide
net when defining what activities fell within its ambit, essentially seeking to regulate any vessel
or structure designed to drill for oil (or any vessel that was involved with such drilling). CLEE
applied exclusively to pollution damage resulting from an incident occurring in waters under the
jurisdiction of a controlling state, with such damage being suffered in the territory of a party state
or an area of where it had sovereign rights in terms of international law.?%? The operator would
be liable for all damages recovered under CLEE unless it is able to demonstrate that the damage
occurred due to certain events such as an exceptional natural disaster, civil war or other
hostilities.??®> CLEE was clearly modelled on the CLC and Fund Conventions, incorporating
concepts such as strict liability with a limit on the amount that could be claimed from an
operator, unless that operator could be shown to have intentionally caused the pollution or that he
acted with gross negligence.?’ The drafters of CLEE presumably observed the success of the
tanker conventions and sought to extend similar coverage to offshore platforms. They failed, as
CLEE was not enthusiastically received by states, with only six becoming signatories to the
convention and no accessions.?®® The result - CLEE remains unenforceable.?”® An additional
concern pertaining to enforcement is that even where a ‘global’ international instrument contains
provisions stipulating liability, there is no international court a claimant may approach to
adjudicate their claim,?®’ nor is it likely that a national court would have jurisdiction.?®® This
means that for any instrument to be effective, there must be a will on the part of states to enforce

its provisions, something that seems unlikely considering CLEE’s stillbirth.

In conclusion, it is clear that whilst a number of conventions exist to address issues of oil
pollution in the marine environment, they were clearly not drafted with the intention of

specifically addressing the problem of oil pollution caused by or emanating from offshore

200 |bid, art. 1(2).

201 |bid, art. 1(2).

202 |bid, art. 2.

203 |hid, art. 3(3).

204 1bid, art. 6(4).

205 List of states party to CLEE available at http://www.ecolex.org/ecolex/ledge/view/RecordDetails?id=TRE-
000434 &index=treaties, accessed on 5 June 2013.

206 CLEE, art. 20 requires no less than four states to ratify the convention in order to come into force and not a single
state has done so.

207 | Bergkamp Liability and Environment (2001) 3.

208 |hid, 3, fn. 17.
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platforms. As offshore oil production is increasing rapidly, the international community finds
itself in a disconcerting situation because there is an increasing risk of oil pollution being caused
by the activities of offshore platforms but there is not international regime to deal with that
eventuality. All that is available is the existing system of regional agreements, the existence of
which may provide some explanation for the failure to create an overall international solution to
this problem. These agreements are, as the name suggests, strictly regional in their application
with some agreements even being considered as private international law. Since they form the
bulk of the effective oil platform regulation on the international level (albeit not global) they

merit detailed consideration.
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2.3. THE REGIONAL OFFSHORE PLATFORM LIABILITY REGIME

The global regulatory framework of offshore oil platforms is a patchwork of incomplete
instruments that fail to directly address the issue of liability in respect of oil spills. Fortunately a
number of smaller regional initiatives have been developed and seem to be the approach
currently preferred by the international community to this issue. Indeed, the IMO has recognised
the success of regional agreements and has encouraged states to conclude multilateral
agreements.?® In order to understand the merits of this approach, the texts of the various regional
instruments will be considered as well as whether they have proven successful. After all the
leading instruments have been considered, the current system will be critiqued and suggestions

will be made to “fill in the gaps’.

2.3.1. The Offshore Pollution Liability Agreement:

To full the lacuna that exists in global international law, a number of offshore platform
operators developed the Offshore Pollution Liability Agreement (‘OPOL’).2% This voluntary
agreement applies to operators’ party to the agreement operating in ‘designated states’,?!!
including operators drilling within the European Economic Community jurisdiction and
Norway.?*2 Unlike the global conventions, and most regional instruments, the parties to OPOL
are not states but rather all the offshore operators that are involved in mineral exploration and
exploitation on the United Kingdom’s Continental Shelf (‘UKCS’).?'® It is the operators
themselves who are required to satisfy any claims, not a state.?’* OPOL gives a very wide
definition to ‘offshore platform’, which includes any fixed or mobile installation or pipeline or

portion thereof of any kind that is used for ‘exploring, producing, treating, storing or transporting

209 International Maritime Organisation, Resolution A.448(XI), 15 November 1979.

210 Offshore Pollution Liability Agreement, (1974) 13 ILL.M. 1409 and (1975) 14 I.L.M. 147, available at
http://www.opol.org.uk/downloads/opol-agreement-jul12.PDF, accessed on 1 June 2013 (‘OPOL’).

211 1hid, clause 1(4). The designated states are the United Kingdom of Great Britain and Northern Ireland, Denmark,
the Federal Republic of Germany, France, Greenland, the Republic of Ireland, the Netherlands, Norway, the Isle of
Man and the Faroe Islands. A notable absence from this list is Russia.

212 Hunt (note 168 above) 563.

213 A Budiman ‘On Liability for Offshore Oil Spillage: Strictly Settled’, International Bar Association - Qil and Gas
Law Publications, available at http://www.ibanet.org/Document/Default.aspx?DocumentUid=FCEBAB31-12B0-
4F19-B5F6-1259FD824FBC, accessed on 7 June 2013, page 3.

214 OPOL, clause 2(c)(1).
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oil from the seabed or its subsoil’, even where such an installation has temporarily been removed
from its operational site.?*® The definition extends to wells that are being drilled or worked upon
(except for normal work-over operations).?!® Remaining within the definitions clause, OPOL
defines ‘pollution damage’ in quite a restrictive sense, stating that it ‘means direct loss or
damage (other than loss of or damage to any offshore facility involved) by contamination which
results from a discharge of oil’.?!” A discharge of oil is simply defined as ‘any escape or

discharge of oil into the sea’ from an offshore facility.?®

The parties to OPOL formed a company called the Offshore Pollution Liability Association
Limited (‘OPOL Association’),?!® which is governed by the laws of England.??° It is this
company that administers any claims brought against operators, but the OPOL Association does
not itself pay the claims.??* The operator ‘responsible’ is the only party liable to the claimant
however, if the responsible operator should default, the remaining operators will cover the
claim.??2 Due to this structure it would be incorrect to refer to OPOL as a convention in the
traditional sense. It is rather a contract, concluded in England, between the various operators to
ensure the payment of any claim brought against an operator for damages resulting from an oil
spill. For an operator to become a member of the OPOL Association, the Rules of the OPOL
Association (‘OPOL Rules’) require that the operator provide evidence of financial
responsibility.??®> An operator will be deemed to be financially responsible where it can
demonstrate that it is capable of fulfilling its obligations under clause 4 of OPOL.??* Evidence of
financial responsibility may be provided by one (or a combination of) insurance, guarantee or

215 |bid, clause 1(8).

216 Tbid, clause 1(8). ‘Work-over operations’ is an industry term meaning ‘well servicing operations’. See
http://lwww.rigzone.com/data/rig_statusdescriptions.asp for a list of offshore rig status terminology.

217 bid, clause 1(13).

218 |bid, clause 1(5).

219 |bid, clause 2(a).

220 |bid, clause 12.

221 Hunt (note 168 above) 564.

222 OPOL, clause 3(2). OPOL members will not cover an operator’s claim in the event that the operator failed to
establish or maintain financial responsibility as required by OPOL or they had ceased to be a member of OPOL prior
to the incident. See Articles of Association of The Offshore Pollution Liability Association Limited, art. 7, available
at http://www.opol.org.uk/downloads/opol-articles-jul12.pdf, accessed on 1 June 2013.

22 Rules of The Offshore Pollution Liability Association Limited (as at 1 January 2012), available at
http://www.opol.org.uk/downloads/OPOL-Rules-Jan2012.pdf, accessed on 1 June 2013 (‘OPOL Rules’) Part I1, 2.2.
224 | bid.
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self-insurance.??® Evidence of financial responsibility may be required of operators throughout
their membership in order to ensure their continued ability to meet future claims.??®¢ Membership
of OPOL is a condition for obtaining a licence to drill on the continental shelf in English Law,
specifically in terms of the Petroleum (Production) (Seaward Areas) Regulations 1988,%7 and it
has become a standard clause in all Joint Operating Agreements.?%8

OPOL was heavily influenced by the terms of the ill-fated CLEE??° and thus incorporated the
concept of strict liability into its provisions.?®® As with the CLC and Fund Conventions, a limit
exists on the amount that may be claimed via the OPOL Association. OPOL sets the maximum
reimbursement at US $250 million per incident, with $125 million comprising compensation for
remedial measures,?! taken by a ‘public authority’,?3? and $125 million maximum compensation
for pollution damage.?®® A party may escape liability in restricted circumstances such as the
incident resulting from an act of war,?** or the damage being wholly caused by the conduct of a
third party.2% For a claimant to recover any amount via the OPOL Association, they are required
to proceed by arbitration in London.?®® This approach has been praised, as certain authors fear
that courts lack the required expertise to deal with the highly technical aspects of offshore oil
exploitation.?*” In addition to the expertise of the arbitrator, arbitration proceedings are private

and the claim is likely to be resolved sooner than it would by means of traditional litigation.?*®

225 |bid, Form B.

228 |pid, Part 11, 2.2.

227 See cl. 23(9) Petroleum (Production) (Seaward Areas) Regulations 1988, 1988 No. 1213, made in terms of
section 6 of the Petroleum (Production) Act 1934, available at www.legislation.gov.uk/uksi/1988/1213/made.

228 Budiman (note 213 above) 3. See also S Bosma ‘The Regulation of Marine Pollution Arising from Offshore Oil
and Gas Facilities - An evaluation of the Adequacy of Current Regulatory Regimes and the Responsibility of States
to Implement a New Liability Regime’ (2012) 26 A. & N. Z. Mar. L.J. 89, 96.

229 See http://www.opol.org.uk/index.htm, accessed on 11 June 2013, where the relationship between CLEE and
OPOL is discussed. This page also contains the annual reports and financial statements of the OPOL Association.

230 Bergkamp (note 207 above) 5, notes that strict liability is preferred where the activities being regulated are
inherently high risk. It is clear that offshore oil drilling comfortably falls within this category.

231 OPOL, clause 1(15) defines remedial measures as ‘reasonable measures’ taken by a party or public authority to
‘prevent, mitigate or eliminate’ pollution damage following the discharge of oil, including control measures and
measures taken to protect, repair or replace the offshore facility concerned.

232 |bid, clause 4(a)(1).

233 |bid, clause 4(a)(2).

234 1bid, clause 4(b)(1).

235 |bid, clause 4(b)(2). See clause 4(b) for the entire list of exceptions.

236 |bid, clause 9.

237 Budiman (note 213 above) 5.
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OPOL has thus far been effective, with some commentators suggesting that its success may
be the cause of Europe’s reluctance to implement a comprehensive treaty pertaining to oil
pollution from offshore platforms, preferring simply to require the operators of such platforms to
become parties to OPOL.23® Whilst the inclusion of strict liability is in keeping with international
practice, it is submitted that the maximum amount that can be claimed is still too low. The OPOL
liability cap was raised from $125 million to the present $250 million in response to the
Deepwater Horizon incident,*° however, since BP has set aside approximately $20 billion to
compensate victims (with further claims against the company still pending) and finance clean-up
operations, the amounts envisaged by OPOL are still inadequate. Indeed, this same conclusion
was reached by the UK House of Commons, Energy and Climate Committee (‘the committee’)
assigned to investigate the Deepwater Horizon spill and advise whether the UK had a
satisfactory regulatory regime in place.?*® The committee concluded that the $250 million
compensation provided by OPOL was too low,?*? a conclusion supported by witnesses
presenting to the committee.?*® The committee raised further concerns over the definition of
‘direct damage’ suggesting that this definition was vague and unclear, noting that polluters could
argue that damage to ‘biodiversity and ecosystems’ is indirect and thus not eligible for
compensation.?** The committee stressed that ‘any lack of clarity on liability will inhibit the
payment of compensation to those affected by an offshore accident’,*® and it is submitted that
this conclusion is accurate. A final concern of the committee was the voluntary nature of OPOL,
as the MPs felt that its ‘voluntary nature’ weakened OPOL’s ‘legality and the control and
deployment of its funds’.?*® This particular concern is questionable, as membership of OPOL (as

discussed above) is a requirement to obtain a licence to operate an offshore oil platform. A

238 hid.

239 Shaw (note 191 above) 1.

240 Sylvia Pfeifer ‘UK Liability limits to double after BP spill’ Financial Times 15 August 2010, available at
http://www.ft.com/cms/s/0/1ed8eace-a898-11df-86dd-00144feabdcO.html#axzz2WCKpM9ql, accessed on 11 June
2013. As noted above, most international bodies are reactionary, only raising liability limits following a catastrophe.
Such an approach is clearly short-sighted.

21 A full list of all the reports conducted (and their response from government) is available at
http://www.parliament.uk/business/committees/committees-a-z/commons-select/energy-and-climate-change-
committee/inquiries/uk-deepwater-drilling/, accessed on 19 June 2013.

242 UK House of Commons, Energy and Climate Change Committee, UK Deepwater Drilling: Implications of the
Gulf of Mexico Oil Spill (2011) (Second Report of Session 2010-2011) Volume 1, 26 (‘Committee Report’) para. 90.
243 |bid, para. 86.

24 1bid, para. 90.

245 |bid, para 91.

246 |bid, para 90.
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legislative body may be preferable, it is certainly not the most pressing concern. Whilst claimants
may bypass OPOL and claim directly through the courts,?*’ they would do so without the benefit
of strict liability, resulting in complex and technical litigation that would be drawn out for

years.?4®

2.3.2. Convention for the Protection of the Marine Environment of the North-East Atlantic:

The Convention for the Protection of the Marine Environment of the North-East Atlantic,
1992 (‘OSPAR”)**® was created with the explicit view that stringent measures at the regional
level were the preferable means of addressing marine pollution.?>® There are sixteen states party
to OSPAR,?*! whose jurisdiction allows the convention to effectively cover not only the Atlantic
and the North Sea, but also the Rhine River.?®> OSPAR comprehensively addresses pollution
from a variety of sources, including offshore installations, which it addresses in detail. A notable
aspect of OSPAR is that it addresses the practice of abandoning offshore platforms by
implementing strict procedures that must be followed.?*® These include obtaining a permit and
keeping records of all disused offshore installations and pipelines.?®* OSPAR specifically
incorporates the precautionary principle.?®® The precautionary principle, as enunciated in

Principle 15 of the 1992 Rio Declaration on Environment and Development (‘Rio

247 P Cameron ‘Liability for Catastrophic Risk in the Oil and Gas Industry’ (2012) International Energy Law Review
207, 211.

248 Budiman (note 213 above) 6, where the author notes that the amounts claimed in the English courts for marine
pollution have never exceeded the limits of OPOL. He argues that due to the court’s seeming reluctance to grant
large awards, proceeding in terms of OPOL is clearly preferable.

249 Convention for the Protection of the Marine Environment of the North-East Atlantic 1992, 22 September 1992,
2354 UNTS 67, 25 March 1998. (‘OSPAR”).

20 1bid, Preamble.

21 OSPAR current status via the UN Treaty Collection, available at
http://treaties.un.org/Pages/showDetails.aspx?0bjid=0800000280069bb5, accessed on 12 June 2013. These states
are Belgium, Denmark, the European Community, Finland, France, Germany, Iceland, Ireland, Luxembourg,
Netherlands, Norway, Portugal, Spain, Sweden, Switzerland, and the United Kingdom of Great Britain and Northern
Ireland.

%2 See the OSPAR Commission information on the contracting parties, available at
http://www.ospar.org/content/content.asp?menu=00380108110000_000000_000000, accessed on 12 June 2013.
Many of these sixteen states require operators in their jurisdiction to join OPOL.

23 It is notable because, as of 2009, there were 1212 offshore platforms within OSPAR’s jurisdiction and 129 of
those platforms have been decommissioned to date. There is therefore a clear need to ensure that the
decommissioning of platforms is well regulated, as it is hardly a rare occurrence. See D Jorgensen ‘OSPAR’s
exclusion of rigs-to-reef in the North Sea’ (2012) 58 Ocean & Coastal Management 57.

254 OSPAR, annex I11, art. 5.

25 |bid, art. 2(2)(a).
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Declaration’),?® requires that where there are ‘threats of serious or irreversible damage, lack of
full scientific certainty shall not be used as a reason for postponing cost-effective measures to
prevent environmental degradation.’?®” The need for the principle is summarised well by Cho,?®
who states that ‘effective implementation of environmental law needs to proceed in spite of
scientific uncertainties in order to prevent irreversible damage.” The precautionary principle is
not without limits - there must be an identifiable and clear threat to the environment, capable of
causing serious or irreversible damage.?® Despite espousing preventative measures, OSPAR
fails to provide for emergency planning procedures nor does it allocate clean-up
responsibilities.?®® OSPAR also lacks any provision for insurance or financial guarantees in the
event of an accident, something present in OPOL. The failure of OSPAR to cover emergency
response situations or to make provision for financial guarantees has been strongly criticised by

environmental groups.26*

OSPAR has implemented the polluter-pays principle, requiring the polluter to cover the costs
relating to ‘pollution prevention, control and reduction measures’.?®> OSPAR additionally
requires contracting parties to implement measures and programmes to ‘prevent and eliminate
pollution fully’ with such initiatives adopting the best available techniques and the best
environmental practices.?®® In the context of offshore oil platforms, OSPAR states that the
dumping of wastes or any other matter is prohibited,?5* however, this prohibition does not extend
to ‘discharges or emissions from offshore sources’.?%® Such discharges or emissions capable of

reaching and affecting the maritime area, whilst not entirely prohibited, are strictly subject to the

256 1992 Rio Declaration on Environment and Development, 14 June 1992, 31 ILM 974 (‘Rio Declaration”).

27 |bid, Principle 15.

28y Cho ‘Precautionary Principle in the international Tribunal for the Law of the Sea’ (2009) 10 Sustainable Dev.
L. & Pol’y. 64.

29 |bid, 64.

260 § Luk & R Ryrie ‘Legal background paper: Environmental Regulation of Oil Rigs in EU Waters and Potential
Accidents’ ClientEarth available at http://www.clientearth.org/biodiversity/biodiversity-publications/regulation-oil-
rigs-833, accessed on 2 June 2013.

261 See Committee Report (note 242 above) EV 94, in which a witness to the committee, ClientEarth, lampooned the
inadequate liability measures present in OSPAR.

262 OSPAR, art. 2(2)(b).

263 |bid, art. 3(a) and (b)(i). This requirement is repeated in the context of offshore sources in OSPAR, Annex 11, art.
2(2).

264 1bid, Annex 111, art. 3(1).

265 |bid, Annex 111, art. 3(2).
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authorisation or regulation by competent authorities of the contracting parties.?®® The
significance of this provision is that it permits individual states to impose additional regulations
and liability criteria upon operators who are located within their jurisdiction. The clear drawback
to such an approach is that it is reliant on states to actually implement such measures. OSPAR
requires contracting parties to settle disputes relating to either its interpretation or application by
means of arbitration.?®” The parties to the dispute are free to elect their own procedure,?®® but

OSPAR does prescribe a procedure should parties fail to decide otherwise.?®°

As mentioned earlier, OSPAR, for the purposes of liability, is based on the polluter-pays
principle. It is submitted that the reliance of OSPAR on the polluter-pays principle alone is
insufficient to deter polluters or to provide adequate redress to bona fide claimants. The polluter-
pays principle was encapsulated in the Rio Declaration, which states that ‘... the polluter should,
in principle, bear the cost of pollution, with due regard to the public interest and without
distorting international trade and investment.’?’® Ellis defines the principle as ‘an economic
theory that “internalizes” environmental pollution and degradation costs caused by a company or
a producer. The [costs of pollution] are included as a cost to the producer rather than being paid
by the general community through reduced environmental quality or increased taxes...’2"* Whilst
this is clearly an aspirational principle, it is not legally binding on states and must be
implemented in more precise terms in order to be effective,?’? hence its incorporation into
OSPAR. Note that only a handful of conventions have adopted the polluter-pays principle since
the Rio Declaration.?”® Offshore oil exploration and exploitation is both technically complex and
dangerous. Whilst colossal spills may be infrequent, they have the potential to cause great harm.
Due to these technical aspects of offshore drilling, there is an intimidating evidentiary burden on
a claimant seeking damages for a spill. As a result of the unusually hazardous conditions

surrounding offshore oil exploitation, it is quite probable that a spill could occur without a party

266 |bid, Annex I, art. 4(1). Such authority shall include monitoring and inspection by the competent authorities of
contracting parties.

27 |bid, art. 32(1).

268 |bid, art. 32(2).

269 1hid, art. 32(3)-(10).

270 Rio Declaration, Principle 16.

2’1 E Ellis ‘International Law and Oily Waters: A Critical Analysis’ (1995) 6 Colo. J. Int’l Envtl. L. & Pol’y. 31, 57.

212 Khachaturova Regina The international obligations of the Russian Federation relating to offshore oil and gas
exploration and production in the Arctic (unpublished LLM thesis, University of Tromsg, 2012) 27.

273 |hid, 26.
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being negligent. Indeed, this was the case with the Ixtoc I spill in 1979. It is precisely for this
reason that instruments such as OPOL have gone beyond merely incorporating the polluter-pays
principle, instead specifically adopting an approach of strict liability, thus alleviating the burden
on the claimant of proving fault and instead merely quantifying the damages. There has been a
noted trend in international environmental instruments favouring strict liability over traditional
fault-based liability, a trend even continued in the domestic legislation of states such as the USA
and the UK.?™* This decision to only utilise the polluter-pays principle in OSPAR without
specifying a stringent liability standard would thus seem to be at odds with some of the
convention’s other founding principles, specially its mandate to adopt the best environmental
practices. The polluter-pays principle ought to be enacted in conjunction with the
implementation of strict liability as the two concepts complement each other well.?”> However,
there is a presumption in international law that, unless stated otherwise, negligence is required in
order to establish fault.?”® Thus merely stating that the polluter-pays principle has been

incorporated into a convention will result in a standard of fault requiring negligence.

It is perhaps unwise to apply more modern environmental standards solely to precautionary
techniques and not to the liability aspects of the convention, as despite all the measures adopted
by offshore operators to be compliant with OSPAR, there were still 467 accidental oil spills
totalling 137 tonnes of oil, from only 7 contracting parties, in 2010 alone.?’” This is particularly
alarming as OSPAR only specifically apportions liability for pollution control, reduction and
prevention.?’® OSPAR therefore fails to address liability in the event of an accident, remaining
silent on liability for damages suffered as a result of economic loss or any other form of loss.
Clearly, it is not ideal to have such a vague liability clause, as this will force claimants to resort

to costly litigation and rely on customary international law (which is itself a difficult beast to

2% D Ong ‘The Impact of Environmental Law on Corporate Governance: International and Comparative
Perspectives’ (2001) 12 Eur. J. Int. Law 685, 692.

25 United Nations ‘Report of the International Law Commission’ 58th session (1 May-9 June and 3 July-11 August
2006) General Assembly, Official Records, 61st session, supplement no. 10 (A/61/10),146. In this report, the
International Law Commission notes that the effectiveness of the polluter-pays principle is largely dependent on a
conventions definition of environmental damage, in addition to the standard of liability elected by that convention.
276 Boyle (note 50 above) 424.

277 These figures may be found in OSPAR Commission ‘Discharges, spills and emissions from offshore oil and gas
installations in 2010° (2012) 18, available at
http://www.ospar.org/documents/dbase/publications/p00567_2010%200ffshore%20report.pdf, accessed on 18 June
2013.
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master). It is clearly not sufficient for a legal instrument to restrict itself to precautionary

measures - it is fair to conclude that OSPAR lacks metaphorical teeth.

2.3.3. Convention for the Protection of the Mediterranean Sea against Pollution:

The 1976 Convention for the Protection of the Mediterranean Sea against Pollution
(‘Barcelona Convention’)?’® is a regional agreement established with the goal of preventing
marine pollution in the Mediterranean. As of June 2012 there are 22 state parties,?®® with 20
having accepted the 1995 amendments. The Barcelona Convention was drafted in response to
United Nations Environmental Programme (‘UNEP’) Mediterranean Action Plan,?! which
recognised the need for regional conventions that addressed pollution and selected the
Mediterranean as its first priority.?®? The Barcelona Convention directly addresses the issue of
offshore pollution by requiring states to take ‘all appropriate measures to prevent, abate, combat
and to the fullest possible extent eliminate pollution of the Mediterranean Sea Area resulting
from exploration of the continental shelf and the seabed and its subsoil.’?®® As with OSPAR, the
Barcelona Convention recognises the precautionary principle,® and requires that parties
implement the ‘best available techniques and the best environmental practices.’?® The
implementation of these principles has been considered to be consistent with internationally
accepted standards.?®® In the context of liability the Barcelona Convention merely contains a

pactum de contrahendo provision obliging states to ‘cooperate in the formulation and adoption

278 OSPAR, art. 2(2)(b).

279 Convention for the Protection of the Mediterranean Sea against Pollution 1976, 16 February 1976, 1002 UNTS
27, 12 February 1978 (‘Barcelona Convention’).

280 List and status of contracting states available at
http://195.97.36.231/dbases/webdocs/BCP/StatusOfSignaturesAndRatifications.doc, accessed 19 June 2013. These
states are Albania, Algeria, Bosnia and Herzegovina, Croatia, Cyprus, the European Union, Egypt, France, Greece,
Israel, Italy, Lebanon, Libya, Malta, Monaco, Montenegro, Morocco, Slovenia, Spain, Syria, Tunisia and Turkey.

281 The Mediterranean Action Plan’s main objectives were, amongst others, to control marine pollution and to
formulate  national  environmental  policies.  The 1975 action plan is  available at
http://195.97.36.231/dbases/webdocs/BCP/MAPPhasel_eng.pdf and Phase Il of the action plan, which is a response
to the shortcomings of the 1975 plan, is available at
http://195.97.36.231/dbases/webdocs/BCP/MAPPhasell_eng.pdf.

22 1, Mee ‘The Role of UNEP and UNDP in Multilateral Environmental Agreements’ (2005) 5 International
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283 Barcelona Convention, art. 7.

284 |bid, art. 3(a).

285 |bid, art. 4(b).
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of appropriate rules and procedures for the determination of liability and compensation for
damage resulting from pollution.’?®” The only other mention of compensation in the convention
can be found in article 4, which mandates that states apply the polluter-pays principle, thereby
requiring states to bear the ‘costs of pollution prevention, control and reduction measures’ with
‘due regard to public interest’.?®® The Barcelona Convention implores parties to engage in
‘negotiation’ or any other ‘peaceful means’ to settle disputes that may arise in the interpretation
or the application of the convention.?®® Should the parties fail to resolve the dispute through such
means, the parties will follow an arbitration procedure set out in annex A of the convention.%°
The approach adopted by the Barcelona Convention is similar to that adopted by the Space

Objects Convention, as it encourages diplomacy over the use of legal arbitration.

In addition to being addressed in the Barcelona Convention, the state parties agreed to a more
specific protocol pertaining to offshore mineral exploitation, which was probably in response to
the growing number of offshore platforms in the region (231 as of 2010).2°! The 1994 Protocol
for the Protection of the Mediterranean Sea against Pollution Resulting from the Exploration and
Exploitation of the Continental Shelf and the Seabed and its Subsoil (‘Madrid Protocol’)?*? has
been signed by 12 states, and as of April 2013 has 6 state parties.?®®> The Madrid Protocol is a
comprehensive instrument, specifying obligations for operators who may include private
persons, be they natural or juristic in nature. Furthermore, the protocol extends the definition of
operator beyond those who have authorisation to those who lack authorisation, but exercise de
facto control over operations.?®* As with the Barcelona Convention itself, the Madrid Protocol

287 Barcelona Convention, art. 16. The Barcelona Convention is unfortunately not unique in this regard, see T
Scovazzi ‘The Mediterranean Guidelines for the Determination of Environmental Liability and Compensation: The
Negotiations for the Instrument and the Question of Damage that Can Be Compensated’ (2009) 13 Max Planck
U.N.Y.B. 183, 184 (‘Scovazzi 2009°) for a comprehensive list of conventions with similar provisions.

288 Barcelona Convention, art. 4(3)(b).

289 |bid, art. 28(1).

290 |bid, art. 28(2).

291 Chabason (note 100 above) 8.

292 1994 Protocol for the Protection of the Mediterranean Sea against Pollution Resulting from Exploration and
Exploitation of the Continental Shelf and the Seabed and its Subsoil, 14 October 1994, 24 March 2011. This
protocol is also referred to as the ‘Offshore Protocol’.

293 Status of Protocol and list of state parties available at
http://195.97.36.231/dbases/webdocs/BCP/StatusOfSignaturesAndRatifications.doc, accessed on 19 June 2013. The
current states party to the protocol are Albania, Cyprus, Libya, Morocco, Syria and Tunisia.

294 T Scovazzi ‘Maritime Accidents with Particular Emphasis on Liability and Compensation for Damage from the
Exploitation of Mineral Resources of the Seabed’ in A de Guttry et al. (eds) International Disaster Response Law
(2012) 287 (*Scovazzi 2012°), 298.
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imposes a duty on states to ‘cooperate as soon as possible’ to formulate rules to determine
liability and compensation for damage caused by pollution.?®® Scovazzi notes that this obligation
is not entirely devoid of legal meaning,?® as the International Court of Justice has interpreted
such a provision to mean that the parties are under an obligation to reach an agreement, not
merely to negotiate.?®” Thus this provision requires parties to engage in meaningful negotiations,
with the bona fide intention of reaching an agreement. Until such rules are determined, the
Madrid Protocol states that operators are liable for any damage caused by their activities, and
that such operators shall be required to pay ‘prompt and adequate compensation’.?%®
Significantly, the Madrid Protocol requires states to ensure that operators have sufficient
‘insurance cover or other financial security’ that the state deems appropriate to cover any damage
that may occur as a result of the activities covered by the protocol.?®® It is submitted that this
approach is wise, as it anticipates the usual delay that occurs when states negotiate liability
provisions and thus creates a temporary measure that goes beyond liability found in other
conventions. The robust liability provisions imposed by the Madrid Protocol have been
suggested as a reason for the long wait for the protocol to enter into force as well as the low

number of state signatories to the protocol.3®

Despite the Barcelona Convention (and Madrid Protocol) requiring party states to pay
compensation in the event of pollution, there are still numerous difficulties - the most apparent of
which is uncertainty. Whilst the Madrid Protocol undoubtedly sought to place the actual cost of
compensation on the operators of the platforms, the protocol ultimately fails to define what is
meant by the term ‘damages’. If one is to apply the ‘polluter-pays’ principle, presumably the
intended standard considering its incorporation by article 4 of the Barcelona Convention, the
operators might well be able to limit compensation to clean up costs. It is submitted that loss of
tourism, economic damages suffered by those in the fishing industry and costs to rehabilitate the

environment post-spill would be difficult to include within the ambit of the polluter-pays

2% Madrid Protocol, art. 27(1).

29 Scovazzi 2012 (note 294 above) 299.

297 North Sea Continental Shelf cases, ICJ Rep. 1969, para. 85.

2% Madrid Protocol, art. 27(2)(a).

29 |bid, art. 27(2)(b).

300 Scovazzi 2012 (note 294 above) 300. The author notes that the European Union and France have both entered
reservations concerning Article 27(2) in particular, although this position has been changed in the wake of the
Deepwater Horizon spill.
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principle, as the principle itself is of minimal practical use in the absence of a detailed liability
provision. Whilst the polluter-pays principle indicates an intention to hold the polluter
accountable, it is not effective in isolation. The difficulty to quantify a damages claim has an
adverse effect on another key feature of the Madrid Protocol - the provision of security. Whilst
operators are required to furnish a guarantee or some other form of financial insurance to the
amount required to cover a damages claim, operators could conceivably argue in favour of a
narrow interpretation of the ‘polluter-pays’ principle. This would potentially allow an operator to
furnish security that would be practically insufficient. As was the case with OSPAR, it is
unfortunate that a strict liability approach was not adopted, as this would have been congruent
with agreements such as OPOL and conventions addressing tanker pollution (namely the CLC
and Fund Conventions), which have proven to be effective. Indeed, these same concerns were
addressed in a proposed 1997 amendment to the Barcelona Convention.3! The 1997 draft
contemplated strict liability without any limitations, the establishment of a supplementary fund
(to assist in the event that an operator was unable to meet the costs) and held the state with
jurisdiction over the activity liable in the event that the operator and fund were unable to satisfy
the claim.3%2 The 1997 draft also defined ‘damage’ to include damage to persons (as well as the
state) and their property, the cost of ‘reasonable preventative measures’ and any additional loss
caused by such measures, and damage resulting from any impairment created by harm to the
marine and coastal Mediterranean environment.®®® Despite the need for such amendments, the
proposal was considered too extensive to be accepted by the majority of Mediterranean states, %
and thus it is submitted that the Barcelona Convention and the Madrid Protocol have yet to reach
their full potential.

301 United Nations Environment Programme ‘Appropriate Procedure for the Determination of Liability and
Compensation for Damage Resulting from Pollution of the Marine Environment in the Mediterranean Sea Area’
(1997) Doc. UNEP(OCA)/MED WG. 117/3 of 1 July 1997 (‘The 1997 draft’)

302 Scovazzi 2009 (note 287 above) 189.

303 | bid, 190-191.

304 Ibid, 191.
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2.3.4. Kuwait Regional Convention for Co-operation on the Protection of the Marine

Environment from Pollution 1989:

The Kuwait Regional Convention for Co-operation on the Protection of the Marine
Environment from Pollution 1989 (‘Kuwait Convention’),®® is, as the name suggests, a
multilateral regional agreement among states based in the sea area adjacent to Kuwait.3% The
party states are Bahrain, Iran, Irag, Kuwait, Oman, Qatar, Saudi Arabia and the United Arab
Emirates — therefore all the Persian Gulf countries are party to the convention. As the Persian
Gulf is a major producer of oil, the participation of all eight countries is certainly positive. The
Kuwait Convention applies to the marine area shared by the party states and seeks to eliminate
pollution in the area by the implementation of laws comparable to, and that conform to,
international law.3*” In addition to the general obligation to eliminate pollution, the Kuwait
Convention also requires contracting states to take ‘all appropriate measures to prevent abate and
combat pollution’ that results from the exploration and exploitation of the seabed, its subsoil and
the continental shelf.3%® The Kuwait Convention requires states to cooperate in the event of a
pollution emergency,®* it mandates scientific and technological co-operation,®° and requires the
use of environmental assessments to minimise the risk of pollution.3!* As concerns liability, the
Kuwait Convention merely envisages the future formulation and adoption of procedures to
determine civil liability in the event of damage caused by marine pollution,®? as well as liability
for violating obligations under the convention and its protocols.3®* The only clarification

provided by the liability provision can be found in its reference to ‘applicable international rules

305 Kuwait Regional Convention for Co-operation on the Protection of the Marine Environment from Pollution, 24
April 1978, 17 I.L.M. 511, 1 July 1979 (‘Kuwait Convention”).

308 1bid, art. 2 defines the applicable area. It essentially covers the region between Ras Dharbat Ali and Ras Al-
Fasteh, excluding internal waters.

307 Ibid, art. 3(a)-(d). This clause is unsurprising, as the Kuwait Convention was drafted by UNEP who oversee a
number of conventions, including the Barcelona Convention discussed above. For a full breakdown of conventions
that feature UNEP involvement, see Mee (note 282 above) 260.

308 |bid, art. 7.

309 |bid, art. 9.

310 |bid, art. 10.

811 |pid, art. 11.

312 |bid, art. 13(a).

313 Ibid, art. 13(b).
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and procedures relating to those matters’.3'* This provision merely indicates the convention’s

intention to conform to international law and is of no additional assistance.

A number of protocols exist that supplement the Kuwait Convention, including the Protocol
Concerning Marine Pollution Resulting From Exploration and Exploitation of the Continental
Shelf (‘Kuwait Protocol’).3®® The Kuwait Protocol is directly applicable to offshore oil

316 and enjoys ratification from all eight states party to the Kuwait Convention.3!” As

platforms,
with the convention itself, the Kuwait Protocol places an obligation on the contracting states to
ensure that ‘all appropriate measures’ are taken to restrict and eliminate pollution ‘taking into
account the best available and economically feasible technology’.®!® In the context of offshore
operations, the protocol goes further than the convention as it requires that such operations are
conducted under a licence,®*® and the protocol implements a number of requirements that states
must satisfy prior to the granting of a licence.>® The Kuwait Protocol contains a number of
safety measures in order to minimise the risk of an oil spill, but unfortunately, it does not contain
a liability provision. In the absence of such a provision, liability under the protocol will be
assigned under article 7 of the Kuwait Convention - an article that contains nothing more than a

pactum de contrahendo.

The Kuwait Convention and Protocol are vague at best when it comes to the issue of liability,
perhaps even mute if one is particularly critical. Whilst these instruments contain a number of
measures to prevent oil pollution from occurring, it is submitted that by sparing the rod, they are
perhaps spoiling the child, as the absence of any clear liability provision allows a polluter
operator (or state) to hide behind the uncertainty of customary international law. Without
requiring any financial guarantees from operators in the region, there is no assurance that an

operator would be able to cover the costs associated with an oil spill even if they felt obliged to

314 |bid, art. 13(a).

315 1989 Protocol Concerning Marine Pollution Resulting from Exploration and Exploitation of the Continental
Shelf, 29 March 1989, 17 February 1990 (‘Kuwait Protocol’).

316 Ibid, art. 1(12) provides a comprehensive definition of an ‘offshore installation’, stating that it means ‘any
structure, plant or vessel, whether floating or fixed’.

817 Status of Kuwait Convention and its Protocols available at
http://www.unep.org/regionalseas/programmes/nonunep/ropme/instruments/default.asp, accessed on 22 June 2013.
%18 |bid, art. 2.

319 |bid, art. 3.

320 1bid, art. 4(1).

o1



do so. When one considers that the Persian Gulf is a major producer of the world’s oil, it is
frankly alarming that no liability provisions have been effected. Whilst this might not be
particularly alarming if other legal instruments could cure this deficit, the existence of the
Kuwait Convention and Protocols have been cited in the past as reasons mitigating against the
creation of a global convention to address this issue.®?! The inescapable conclusion is that the
Kuwait Convention, in the context of liability at least, is completely insufficient yet its very
existence prevents the formulation of an effective liability regime. Thus, as concerns liability, the
Kuwait Convention can be considered to represent the very worst stereotypes of international

law.

2.3.5. Convention on the Protection of the Marine Environment of the Baltic Sea Area:

The Baltic Sea also enjoys the environmental protection of a regional convention,
specifically the 1992 Convention on the Protection of the Marine Environment of the Baltic Sea
Area (‘Helsinki Convention’)*?2, which presently has ten state parties,3?® replacing the 1974
Convention of the same name.®?* The Helsinki Convention differs from most conventions as it
expands the definition of ‘ship’ to include ‘fixed or floating platforms’.>?® This is significant as
the definition of ship is not a settled matter in international law and, as mentioned above, most
interpretations of UNCLOS would suggest that the offshore platforms are not included in the
general definition of ship or vessel.*?® The Helsinki Convention applies the precautionary
principle, requiring states to take preventative measures when ‘substances or energy’ introduced
to the marine environment may cause harm, even if there is no conclusive evidence of a causal
connection between the introduction of such substances and environmental harm.®?’ The

convention also requires parties to utilise the best environmental practices and best available

%21 Brown (note 99 above) 125 where the existence of instruments such as the Kuwait Convention have caused
regulatory bodies to conclude that there ‘is no pressing need’ for a global convention on the issue of offshore
platform spills.

322 1992 Convention on the Protection of the Marine Environment of the Baltic Sea Area, 9 April 1992, 13 I.L.M.
546, 17 January 2000 (‘Helsinki Convention’).

323 The ten contracting parties are Denmark, Estonia, the European Union, Finland, Germany, Latvia, Lithuania,
Poland, Russia and Sweden. This list of contracting parties is available at http://www.helcom.fi/about-
us/contracting-parties/, accessed on 27 June 2013.

324 Agyebeng (note 80 above) 20.

325 Helsinki Convention, art. 2(3).

326 See 2.2.1 of this dissertation for a more detailed discussion of UNCLOS and its provisions.
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328 329

technologies,*~ and fortunately includes an annex detailing what is meant by these principles.
This provision further mandates that parties shall adopt additional measures in the event that

satisfactory results are not obtained.33

The Helsinki Convention, continuing the trend of the Barcelona and Kuwait Conventions,
contains a liability clause that merely requires parties jointly to develop rules and principles
concerning the allocation of liability, limits on liability and available remedies.®*! Guidance can
be found in the founding principles of the convention, in which it states that the parties will apply
the polluter-pays principle.3*2 Whilst there is an annex focusing on the regulation of offshore
platforms,33 it is unfortunately silent on liability. The Helsinki Convention does however make
explicit reference to assistance and the recovery of costs incurred in providing such assistance.
Parties to the convention are entitled to call for assistance,®** with the requested party being
required to ‘use their best endeavours’ to provide the necessary assistance.®*® When such
assistance is rendered, the requesting party is required by the convention to reimburse the
assisting party.3 Where the assistance is taken at the initiative of the assisting party, it shall bear
its own costs unless otherwise agreed.®*” This same regulation recognises that contracting parties
shall continue to enjoy the right to claim from third parties for pollution damage, unfettered by
the terms of the Helsinki Convention.® This would perhaps allow a party to bypass the
limitation of the polluter-pays principle, provided they are not claiming from a party to a
convention - as would be the case where the claim lies against an offshore operator. States are

also entitled to utilise national or supra-national regulations in such an event.3%

327 Helsinki Convention, art. 3(2).

328 |bid, art. 3(3).

329 1bid, annex 2.

330 |bid, art. 3(3).

331 |bid, art. 25.

332 |bid, art. 3(4).

333 |bid, annex 6. This annex repeats the obligation on states to utilise the best available technologies and
environmental practices, as well as regulating aspects such as incident reporting. Whilst clearly focusing on
preventative measures, it is unfortunate that his annex did not recognise the difference of scale that exists between
an oil spill from an ordinary ship and that from an offshore platform. In this respect, there is a clear need to
distinguish between the two,

334 1bid, annex 7, reg. 8(1)(a).

335 |bid, annex 7, reg. 8(1)(b).

336 |bid, annex 7, reg. 9(2)(a).

337 1bid, annex 7, reg. 9(2)(b)(c).

338 |bid, annex 7, reg. 9(4).

339 1bid, annex 7, reg. 9(4).
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The absence of clear liability provisions in the Helsinki Convention has been attributed to
uncertainty amongst member states concerning the substance of and necessity for such liability
regulations.*® The Helsinki Commission has made certain recommendations that are of
interest.*! In response to the obligation on contracting states to agree to rules on liability, the
commission has noted the success of IMO liability regimes in the context of vessel-based
pollution.®*? To cure the current liability deficit of the Helsinki Convention the commission
recommended that contracting parties accede to IMO conventions, notably the CLC 69, Fund 71

and their 1984 protocols,®*?

as well as recommending that contracting states cooperate with the
IMO in creating further liability regimes for pollution damage.®** A second set of
recommendations from the Helsinki Commission with liability considerations are those
pertaining to a harmonised system of fines in the event of a ship violating anti-pollution
regulations.>*® The commission recommended that contracting states impose harmonised
minimum penalties in the event that a ship (a term that is defined in the Helsinki Convention to
include offshore platforms) commits an illegal discharge, including a discharge of oil in
contravention of MARPOL.** The recommendations also suggest imposing greater fines on
legal persons than on natural persons, with the quantum of such fines being determined in
accordance with Special Drawing Rights (‘SDR’). The minimum suggested administrative fine
for the illegal discharge of oil, in terms of annex | of MARPOL, is 1500 SDR.3* It is worth
noting that whilst this is truly a paltry amount, it represents the absolute minimum that could be
charged and the recommended fine is to take into account the quantity of the discharge and the

environmental damage caused by the discharge.34®

340 P Ehlers ‘The Helsinki Convention, 1992: Improving the Baltic Sea Environment’ (1993) 8 Int’l J. Marine &
Coastal L. 191, 210.

341 The commission is established by art. 19 of the Helsinki Convention.

32 Helsinki Commission Recommendation 10/11, adopted 15 February 1989, available at
http://www.helcom.fi/Recommendations/en_GB/rec10 11/, accessed on 28 June 2013.

343 |bid, recommendation (a).

34 1bid, recommendation (b).

35 Helsinki Commission Recommendation 19/14, adopted 26 March 1998, available at
http://www.helcom.fi/Recommendations/en_GB/rec19 14/, accessed on 28 June 2013.

346 |bid, recommendation 1(1) provides a complete list of violations.

347 1bid, recommendation 2(1)(a). The International Monetary Fund (IMF) has set the value of 1 SDR to equal
1.49888 US Dollars, effective from 1 January 2011. IMF statement on SDR value available at
http://www.imf.org/external/np/tre/sdr/sdrbasket.htm, accessed on 28 June 2013.

348 |bid, recommendation 2(1)(a).
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In conclusion, the Helsinki Convention has implemented measures to improve the transfer of
information between the parties and promotes state cooperation in the fight against marine
pollution, emanating from a wide variety of sources. Whilst the imposition of a fine system and a
mechanism for recovery of the costs incurred in assistance operations is a tangible step in the
right direction, it is unfortunate that the drafters of the convention failed to decide upon clear
liability provisions. It may not be particularly rare to include a pactum de contrahendo in a
convention, but it would have been preferable if the Helsinki Convention had implemented
interim measures pending final agreement between the parties. Such temporary measures have
the desirable effect of granting recourse against polluters whilst negotiations on permanent
provisions continue. The need for such measures is clear, as the Helsinki Convention has been in
force for 13 years and the parties have failed to reach a clear agreement on a liability clause. The
convention also fails to require insurance or financial guarantees from offshore operators, a
much-needed feature when one considers the potentially catastrophic clean-up costs that can
result from an offshore spill. The Helsinki Convention thus requires immediate amendment if it
is to provide adequate financial protection against modern pollution threats.

2.3.6. Other notable conventions and regional agreements:

The Cartagena Protocol,**° to the United Nations Convention on Biological Diversity,3*
tackles transboundary pollution caused by any living modified organism. It is therefore not
applicable to oil pollution, but the manner in which it addresses liability for biological pollution
is worth some study in the hope that these methods may be exported to address oil spills in future
or existing conventions. As with the Helsinki and Barcelona Conventions, the Cartagena
Protocol’s liability clause merely requires parties to agree to liability provisions at a future
date.®>! However, unlike the Barcelona and Helsinki Conventions, the parties to the Cartagena

Protocol met and drafted the Kuala-Lumpur Supplementary Protocol on Liability and Redress

349 Cartagena Protocol on Biosafety to the Convention on Biological Diversity, 27 April 2000, 2226 U.N.T.S. 208,
11 September 2003. (‘Cartagena Protocol’)

350 United Nations Convention on Biological Diversity, 5 June 1992, 1760 U.N.T.S. 79, 29 December 1993.
(‘Biodiversity Convention’)

31 Cartagena Protocol, art. 27.
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(‘Supplementary Protocol’),3>? which has yet to come into force.®*® The Supplementary Protocol
has a broad scope, as it is applicable to both unintentional and illegal transboundary pollution.3%
The Supplementary Protocol confers jurisdiction upon states to implement national legislation to
apportion liability, encouraging states to claim costs relating to response measures directly from
the ‘guilty’ operators in accordance with their national law.3>® States are further required to apply
their existing domestic law, or develop such laws, in proceeding against operators for civil
damages resulting from the pollution.®*® States are granted a discretion to determine the standard
of liability, including the right to impose strict liability.>%” States are also permitted to define the
elements of damages,®® standing,®®° and channelling of liability.*®° It is submitted that this
Protocol could serve as a model for the Kuwait, Barcelona and similar conventions that have
elected to include a pactum de contrahendo concerning liability. The Supplementary Protocol
has created a clear framework for imposing liability whilst still permitting states the discretion of
selecting the exact standard of liability (a palatable clause for states that are otherwise reluctant
to accede to such agreements). The Supplementary Protocol also envisages the provision of
financial security, with such security being regulated by the domestic laws of states.
Furthermore, the protocol has tasked states with undertaking a comprehensive study of financial
security arrangements, with the hopes of implementing such arrangements in the foreseeable
future.36! Clauses mandating the provision of security and clearly regulating liability are vital to
an efficient pollution treaty and it is hoped that the Cartagena Protocol represents a shift in treaty

drafting to include such provisions.¢?

%2 Nagoya - Kuala Lumpur Supplementary Protocol on Liability and Redress to the Cartagena Protocol on
Biosafety, 15 October 2010, 50 I.L.M. 105 (2011) (‘Supplementary Protocol’).

33 The status of the Supplementary Protocol with a list of state signatures is available at
http://bch.chd.int/protocol/parties/#tab=1, accessed on 1 July 2013. At present 56 states have signed or ratified the
Supplementary Protocol.

354 Supplementary Protocol, art. 3(3).

355 1bid, art. 5(5).

356 |bid, art. 12(1).

37 Ibid, art. 12(3)(b).

38 |bid, art. 12(3)(a).

39 1bid, art. 12(3)(d)

360 1bid, art. 12(3)(c).

%1 |bid, art. 10.

%2 Naturally the effectiveness of financial instruments is dependent on a number of factors. This includes issues
such as which state (coastal or flag) determines the form of security, the quantum of the security, whether a fund is
created to cater for extraordinarily large claims and so on. A more detailed discussion of financial security measures
can be found in 4.4. of this dissertation.
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Another convention applicable to spills from offshore oil platforms is the Convention for the
Protection of the Marine Environment and Coastal Area of the South-East Pacific (‘Lima
Convention’).®® The Lima Convention contains the all-too-common provision envisaging future
agreement on a liability framework,*®* but also contains a provision binding states to ensure that
civil claims (for compensation or other relief) against natural or juristic persons who caused
pollution are available within their domestic legal system.3%® Whilst the main text of the Lima
Convention is silent on the costs incurred by assisting states, an accompanying protocol, the
Supplementary Co-operation Protocol,*®® allows assisting states to recover the actual costs
incurred when performing clean-up operations.®®’ The liability framework created by the Lima
Convention is thus fairly intriguing, as it clearly foresees the creation of a comprehensive
liability framework but contains certain temporary measures - notably the requirement of states
to ensure that civil claims against marine polluters is possible in terms of their domestic
framework. Whilst not quite as detailed as the Cartagena Protocol, these provisions are a
welcome addition to the convention and the approach adopted by the Lima Convention ought to
be considered by the drafters of future conventions.

A number of UNEP Conventions have continued the unfortunate trend of deferring the
creation of liability frameworks until later negotiations. Near identical pactum de contrahendo
liability clauses can be found in conventions such as the Nairobi Convention,3% the Noumea

Convention,3° the Bucharest Convention,3’° and the Abidjan Convention.3’* Whilst this may not

363 Convention for the Protection of the Marine Environment and Coastal Area of the South-East Pacific, 12
November 1981, 1648 U.N.T.S. 3, 19 May 1986 (‘Lima Convention’). The States party to the Lima Convention are
Chile, Colombia, Ecuador, Panama and Peru. See http://www.unep.ch/regionalseas/main/hstatus.html, accessed on 8
November 2013.

364 1bid, art. 11(1).

365 |bid, art. 11(2).

366 Supplementary Protocol to the Agreement on Regional Co-operation in Combating Pollution of the South-East
Pacific by Hydrocarbons or Other Harmful Substances, 22 July 1983, 20 May 1987 (‘Supplementary Co-operation
Protocol’). The five states who have ratified this protocol are Chile, Colombia, Ecuador, Panama and Peru. See
http://www.unep.ch/regionalseas/main/hstatus.html, accessed on 8 November 2013.

37 Ibid, art. 1(c).

368 Convention for the Protection, Management and Development of the Marine and Coastal Environment of the
Eastern African Region, Official Journal of the European Community 1986, C253/10-58 (‘Nairobi Convention’) art.
15. The states party to the Nairobi Convention are Comoros, France, Kenya, Madagascar, Mauritius, Mozambique,
Seychelles, Somalia, Tanzania and the Republic of South Africa. See http://www.unep.org/nairobiconvention/,
accessed on 11 November 2013.

369 Convention for the Protection of the Natural Resources and Environment of the South Pacific Region, 24
November 1986, 26 I.L.M. 38, 22 August 1990 ("Noumea Convention’) art. 20. There are 26 states party to the
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necessarily be a problem, such controversial provisions are unlikely to be negotiated
immediately and thus render the conventions impotent. A simple solution to this would be to
include a temporary liability provision, as was done with the Madrid Protocol, until more
comprehensive negotiations have taken place.

Whilst not a convention, Directive 2004/35/CE of the European Parliament is a significant
regional policy concerning ‘environmental liability with regard to the prevention and remedying
of environmental damage’ (‘EU Directive’).®’? The EU Directive seeks to unify the legal
framework of EU states and thus mandates certain features that must be present in the latter’s
domestic laws. The EU Directive begins by recognising the polluter-pays principle, stating that
the fundamental principle of the directive is that operators should be financially liable for any
activity that causes environmental damage, as this will ‘induce’ operators to alter their practices
so as to decrease the potential for environmental damage.”® The threat of liability alone might
not induce operators to alter their drilling practices, but it is submitted that it is a potent weapon
in a legislator’s arsenal. Coupled with stricter regulations, the threat of liability is a powerful

motivator.

Environmental damage is given a wide definition, including adverse water damage, land
damage (land contamination posing a risk to human health), and damage that has an adverse
effect on natural habitats or protected species.®* A broad definition is also given to the term
‘damage’, encompassing any ‘measurable adverse change’ or ‘measurable impairment’ of a
natural resource, with such resources being specified by the EU Directive or a member state.®”

Occupational activities that have the potential to harm either human health or the environment

Noumea Convention, see http://www.unep.org/regionalseas/programmes/nonunep/pacific/instruments/default.asp,
accessed on 8 November 2013.

370 Convention on the Protection of the Black Sea Against Pollution, 21 April 1992, 32 I.L.M. 1110, 15 January 1994
(‘Bucharest Convention’) art. 16. The Bucharest Convention has been ratified by six states; namely Bulgaria,
Georgia, Romania, the Russian Federation, Turkey and Ukraine. See http://www.blacksea-
commission.org/_convention.asp, accessed on 8 November 2013.

371 Convention for Co-Operation in the Protection and Development of the Marine and Coastal Environment of the
West and Central African Region, 23 March 1981, 20 I.L.M. 729, 5 August 1984 (‘Abidjan Convention’) art. 15.

372 Directive 2004/35/CE of the European Parliament and of the Council, 21 April 2004, L143/56 Official Journal of
the European Union 30.4.2004 (‘EU Directive”).

373 |bid, art. 1. See also para. 2.

374 |bid, art. 2(1).

375 1bid, art. 2(2).
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fall within the ambit of the EU Directive,3’® however claims for damage to private property or
economic loss are excluded.®”” This restriction is problematic in the context of a major offshore
platform spill, as property damage and claims for economic loss would certainly form a large
portion of the claim. Finally, where the claim is for environmental damage, the EU Directive
recognises that individuals may lack the necessary standing to pursue a claim against operators,
S0 non-governmental organisations that promote environmental protection are permitted to

ensure that the directive is directly implemented.3"®

The EU Directive defines ‘operators’ as natural or legal, private or public persons, who
control (or have had control delegated to them) an occupational activity,®”® with such activity
falling within the ambit of the directive regardless of whether it is private or public, profit or
non-profit in nature.3° Article 3(1)(a) states that the directive applies to any occupation activity
listed in Annex IIl. Annex Il lists a number of activities related to the offshore petroleum
industry, including management operations (the collection, transport, recovery and disposal of
waste); the transport by road, rail, inland waters, sea or air of dangerous or polluting goods; and
transboundary shipment of wastes. Therefore any company that conducts activities listed in
annex 3 can be held liable in terms of the EU Directive, including charterers, independent

contractors and others.

Operators are required to bear the costs of both remedial and preventative measures,®! and
are liable for costs incurred by a competent authority who acts to assess or prevent a harm from
occurring,®? although states may elect to bear the remedial costs themselves in the event that the
operator was not negligent.3® The assets of the operator act as security in the event that a state
takes remedial steps on the operator’s behalf.3* Operators may escape liability if the damage

was caused by a third party or resulted from compliance with a compulsory order.3®° The EU

376 |bid, para. 8.

377 1bid, para. 14.

378 |bid, para. 25.

379 1bid, art. 2(6).

380 1bid, art. 2(7).

31 |bid, art. 8(1).

382 |bid, para 18 and art. 5(4).
383 |bid, art. 8(4).

384 |bid, art. 8(2).

385 1bid, art. 8(3).
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Directive recognises the need for operators to have financial security in order to adequately cover
any potential costs, and thus encourages states to develop financial security instruments to cover

any possible liability an operator may incur.®

For the purposes of liability, the EU Directive does not require fault; merely that the damage
is quantifiable, the polluter is identifiable and that causation is present.3®” States may also choose

to adopt more stringent provisions, 8

and pass legislation that prevents the double recovery of
costs.3 Claims are excluded where liability or compensation is subject to an existing
international convention listed in annex IV, to which the member state concerned is a party.3%
Of these conventions, none are applicable to spills emanating from offshore oil platforms.®®
Thus there is no provision in the EU Directive that would narrow its scope to exclude an offshore

platform spill.

It is evident that the EU has adopted an aggressive approach to tackling marine pollution
whilst being cognisant of existing international conventions. The EU Directive thus sets a
commendable minimum threshold and imposes liability directly upon operators. By applying the
polluter-pays principle and removing the requirement of fault (unless otherwise specified), the
EU Directive has created a clear incentive for operators to avoid polluting. The recognition of the
need for financial security instruments coupled with the right of states to hold an operator’s
assets as security ensures that there should be assets available to address remedial costs as they
arise. Despite these positive measures, the EU Directive has been criticised. Environmental
NGOs have noted that whilst the EU Directive is applicable to offshore platform pollution, the
provision of financial security is not yet compulsory.3®? This is problematic as spill-related costs
could easily exceed the value of the installation itself. Thus in the absence of additional financial
security measures, it is uncertain whether the operator would be capable of financing clean-up

operations. Furthermore, the EU Directive only becomes operable once very high damage

386 |bid, art 14(1) and para. 27.

387 |bid, para 13.

388 |bid, art. 16(1).

389 |bid, art. 16(2).

390 |bid, art. 4(2).

%1 The list of conventions includes the CLC and Fund Conventions and, as discussed in 2.1 above, these
conventions only apply to vessels that carry oil in bulk as cargo.

392 Luk & Ryrie (note 260 above) 12.
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thresholds have been met, and there have been calls for a lowering of those thresholds.>*® A final
critique is that the EU Directive is not applicable to marine pollution that does not occur within
inland and territorial waters, thus excluding offshore platforms as they operate beyond such these
bodies of water.3%* This would need to be amended to address oil pollution occurring in the EEZ
or resulting from activities on the continental shelf. The conclusion is that whilst the EU
Directive incorporates many welcome features, it alone is not sufficient as an instrument for
combating offshore oil pollution. A specialised instrument is needed, and such an agreement is

presently being drafted by the EU in response to the Deepwater Horizon spill 3%

2.3.7. Conclusion:

It is clear that the lacunae that exist in the global regulation of offshore platform pollution
have been addressed by regional agreements, either between states or even between private
operators. The success of these instruments is varied, especially as concerns liability. Certain
instruments have adopted strict liability, albeit with a maximum claim limit, and this approach is
congruent with instruments relating to tanker pollution (specifically the CLC and Fund
Conventions). However, as with the tanker instruments, a strong argument could be made that
the liability ceilings are too low. OPOL has set the maximum claim amount at 250 million US
dollars, with that figure being divided into 125 million for ‘clean-up’ costs incurred by a public
authority and 125 million for environmental damage. Whilst this ceiling may cover potential
claims for fairly routine and small spills, it would be woefully inadequate in the event of a
disaster akin to the Deepwater Horizon or Ixtoc I. It would perhaps be wise for the OPOL
Association to recognise the potential for massive liability in the event of a well blowout, and

raise the liability limit accordingly.

In addition to the implementation of the strict liability standard, certain instruments have
recognised the need for the provision of financial security. The EU Directive, whilst not

3% |bid, 11.

39 Ibid, 10. EU Directive, art. 2(5). Article 2(5) states that the EU Directive is only applicable to waters falling
within the ambit of Directive 2000/60/EC, which is restricted to the territorial waters of a state.

3% p Dittrick ‘EU reaches preliminary agreement on offshore oil, gas safety directive’ Oil & Gas Journal 3 April
2013, available at http://www.ogj.com/articles/print/volume-111/issue-3/general-interest/eu-reaches-preliminary-
agreement-on-offshore.html, accessed on 4 July 2013.
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specifying that financial security is currently compulsory, does permit states to seize the assets of
operators as security for costs incurred in the event of a spill. Other instruments such as the
Supplementary Protocol to the Cartagena Convention envision the provision of security by
operators, to be governed by the domestic laws of states. Similarly, the Barcelona Convention
requires that states ensure that operators within their jurisdiction furnish security that would be
sufficient to cover environmental damage caused by pollution. The recognition of the need for
financial security by regional of instruments is notable departure from the global regulatory
regime, and it is sorely needed. Given the potential costs that may result from a catastrophic oil
spill, requiring operators to furnish security is prudent. The EU Directive’s approach is
particularly novel, as by granting states security over the equipment of operators, it should
prevent any state hesitation in clean-up activities motivated by financial constraints. It is
submitted that provisions requiring the furnishing of financial security should be present in all
regional instruments pertaining to offshore oil pollution, as there are great costs associated with
environmental rehabilitation. Compulsory security coupled with a strict liability framework
represents a strong weapon in the fight against pollution.

Despite recognition at the regional level, the majority of instruments have not implemented
the strict liability standard. A number of conventions have maintained the usual fault based
liability standard, informed by the polluter-pays principle. The polluter-pays principle is featured
in a number of regional instruments, including OSPAR, the Barcelona Convention and the
Helsinki Convention. Whilst the presence of this principle in environmental instruments is
beneficial, it is insufficient if not accompanied by detailed liability provisions. The lack of such
detailed provisions is possibly the strongest critique of the current regional regulatory regime, as
uncertainty is the enemy of accountability. Many conventions seek to address this concern with
the inclusion of a pactum de contrahendo, but this approach is reliant on proactive negotiations
between states in order to be effective. It is perhaps unsurprising that parties to the majority of
conventions including such a clause have failed to agree on a clear framework of liability. It is
submitted that the failure by a majority of the above-mentioned conventions to include detailed
liability provisions renders them near useless as deterrents to large-scale offshore platform oil
pollution. Their shortcomings, coupled with the lacunae present in the global regulatory regime,

shift the burden of imposing liability to domestic legislation.
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In conclusion, whilst a number of regional instruments have implemented novel and effective
provisions pertaining to liability and the provision of financial security, the majority of
instruments have failed to implement sufficiently clear liability provisions. Without recourse
available at the global regulatory level, it is necessary to consider the domestic laws of select
states to determine whether they hold the solution. Considering that large-scale oil spills are

often transboundary in nature, reliance on domestic legislation is clearly ill advised.
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2.4. INTERNATIONAL LAW CONCLUSION:

The analysis conducted in this chapter indicates that there is a clear lacuna in the
international regulation of offshore platforms. This analysis began with a consideration of
customary international law. CIL has developed to the point where there is a recognised state
obligation to prevent an activity conducted in its territory from harming the territory of another
state. This obligation has been recognised by the ILC in their 2006 Draft Principles as well as
decisions of the ICJ and famously the Trail Smelter arbitration. However, as noted in that
discussion, the standard of liability applicable to transboundary pollution remains uncertain.
Whilst there has been some progress to recognising the strict liability standard in this context, the
standard remains contentious amongst states and is unlikely to find acceptance from the
international community. Thus, whilst a clear duty exists in CIL for holding states accountable
for their polluting activities when the pollution harms another state, uncertainty remains

concerning both the extent and standard of liability.

Conventions presently form the bulk of international regulation of marine pollution. The
‘global’ regulatory regime created conventions that regulate marine pollution and are presently
effective at addressing tanker-source pollution, but these conventions are either not directly
applicable to offshore platforms or they specifically exclude offshore platforms from their
application. Whilst UNCLOS does create a rudimentary system concerning offshore platforms, it
is largely silent on liability. MARPOL, the London Convention and the OPRC are variably
applicable to offshore platforms, but are not directly applicable to oil spills and instead regulate
ancillary aspects. The leading tanker-source pollution conventions, the CLC and Fund
Conventions, specifically exclude offshore platform spills from their scope. The result of this

regime is an incomplete and ineffective liability framework at the global international level.

The absence of a global framework has been partially addressed by regional agreements. The
majority of these agreements do not contain detailed liability provisions and merely require the
parties to agree on liability at a later stage. A notable exception to this trend is OPOL, which
creates a detailed liability regime specifically catering to offshore platforms, but this agreement

is private (between operators, not states) and has a limited geographical coverage (it only extends
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to platforms located on the UK continental shelf). Therefore, whilst a few regional agreements
do improve on the liability regime created by UNCLOS, they remain largely insufficient in the
context of liability. Most of the regional instruments canvassed above make reference to the
polluter-pays principle, but this is largely meaningless in the absence of concrete liability
provisions. In addition to these vague liability frameworks, the instruments rarely address
pollution from offshore platforms, usually focusing on ship-source pollution. A positive step
enjoying limited application by regional instruments is the need for financial security
arrangements, but so far such recognition is limited as only the EU Directive and Barcelona
Convention (of the conventions that were examined) contain any reference to financial security
arrangements. Unfortunately, the conclusion that must be reached concerning regional
instruments is that they are presently not sufficient for addressing an oil spill from an offshore
platform, going only slightly further than the global framework. It is clear from this analysis that

something must be done to improve international regulation of offshore platforms.3%

39 See the proposal for a global convention addressing offshore installations in chapter 4.
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CHAPTER 3: THE DOMESTIC LIABILITY REGIMES OF THE USA AND SOUTH
AFRICA

The international liability regime does not exist in isolation. States implement their own laws
to give effect to international conventions and agreements, as well as to regulate the offshore oil
industry in greater detail. Whilst it is desirable for the domestic law of a state to be congruent
with international law, this has not been the case. UNCLOS confers coastal states the right to
regulate offshore drilling where such drilling occurs in its EEZ or on its continental shelf, thus
the coastal state has a significant regulatory role in the context of offshore platforms.

3.1. THE DOMESTIC LIABILITY REGIME OF THE USA

There are numerous differences between the legal systems of the USA and South Africa.
South Africa addresses marine oil pollution and liability with all-encompassing national
legislation. By contrast the USA deals with these matters through both federal and state
legislation, but the present analysis is confined to the former.! The USA passed aggressive
marine pollution legislation in the wake of the Exxon Valdez spill, but some authors are

concerned that these laws go beyond international law thresholds and are thus ultra vires.?

3.1.1. The Outer Continental Shelf Lands Act:

The OCSLA states that the US Constitution, laws, and civil and political jurisdiction of the
USA is extended to the seabed and subsoil of the US continental shelf, and to installations and
other devices that are permanently or temporarily attached to the seabed for the purposes of
exploring for or developing resources therefrom.® The OCSLA therefore confers upon the USA
the right to regulate installations exploring for and exploiting minerals on its continental shelf,
thus bringing the USA into conformity with international law, specifically article 77(1) of

1 As each coastal US state may pass its own marine pollution legislation, it would not be feasible to consider each
instrument here.

2 D Dzidzornu and M Tsamenyi ‘Enhancing International Control of Vessel-Source Pollution Under the Law of the
Sea Convention, 1982: A Reassessment’ (1990) 10 U. Tas. L. Rev. 269, 287.
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UNCLOS.* In addition to placing installations within the federal jurisdiction of the USA, the
OCSLA provides that the criminal and civil laws of the adjacent state are applicable to
installations, to the extent that these are not inconsistent with the provisions of the OCSLA or
any other federal laws.> This provision is only applicable to fixed installations,® and thus
excludes the application of state law to mobile installations such as the Deepwater Horizon.” On
the plain wording of the OCSLA, the only applicable law in the event of a spill from an offshore
installation that was not permanently affixed to the seabed is general maritime law,® and Acts of

Congress.®

Despite the seemingly clear wording of the OCSLA, controversy has arisen. In Union Texas
Petroleum Corp. v PLT Engineering Inc. the court held that provided the cause of action arose
upon an installation permanently or temporarily attached to the seabed, and that federal law does
not apply of its own force, the law of the adjacent state will be applicable provided that it is not
inconsistent with federal law.1° Despite this dictum being upheld by the Court of Appeals for the
Fifth Circuit, it has been the subject of intense academic scrutiny,'! as the plain wording of the
OCSLA refers only to fixed structures when conferring jurisdiction upon adjacent states.
Nevertheless, the Supreme Court has not yet addressed the question, so the Fifth Circuit’s

decision remains binding in Louisiana.

3 Outer Continental Shelf Lands Act, 43 U.S.C. §1331 (‘OCSLA”), §1333(a)(1).

4 United Nations Convention on the Law of the Sea, 10 December 1982, 1833 U.N.T.S. 3. (‘UNCLOS"). For further
discussion on UNCLOS, see 2.2.1. of this dissertation.

> OCSLA, 43 U.S.C. §1333(a)(2)(A).

8 1bid.

"M Davies ‘Liability Issues Raised by the Deepwater Horizon Blowout’ (2011) 25 Austl. & N.Z. Mar. L.J. 35, 35.
Davies notes that whilst 8§1333(a)(1) was amended in 1978 to include semisubmersible drilling rigs and other
devices, 81333(a)(2)(A) was left untouched, thus demonstrating that state law was excluded from applying to non-
fixed installations.

8 Article 111, section 2 of the US Constitution grants federal courts the jurisdiction to hear maritime claims. See also
Davies (ibid) 35.

° Davies (note 7 above) 36.

10 Union Texas Petroleum v PLT Engineering, 895 F.2d 1043 (5th Cir. 1990), 1047. For a discussion of the three
pronged test created by the Union Texas case, see also Chandler, Myers and Domingo ‘Choice of Law on the Outer
Continental Shelf: Is There Any Choice At All?” available at http://www.jonesday.com/files/Publication/8167bh66-
0756-49c0-a5e5-25c0572a73el/Presentation/PublicationAttachment/c8eb003c-cef4-4bb1-a408-
ab283217988d/choiceoflaw.pdf, accessed on 28 September 2013.

11 Davies (note 7 above) 36. Whilst Davies emphatically states that ‘to put it bluntly, this just wrong’, Schilling is a
bit more restrained, commenting that this aspect of the judgment is ‘particularly controversial’. See E Schilling
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In the specific context of the Deepwater Horizon spill, Davies comments that BP’s liability is
largely unaffected by the Fifth Circuit’s interpretation of the OCSLA, as federal and state law
impose the same limits on liability.*? Difficulties emerge when considering the potential liability
of BP’s contractors, as there is a possibility for a claim of product liability against the party
responsible for the faulty blowout protector.!® Whilst federal law permits punitive damages for
product liability claims, provided that the quantum of punitive damages may not exceed that of
compensatory damages,'* Louisiana state law (the law that would be applicable to the Deepwater
Horizon) does not.!® Thus determining which law is applicable to the incident is of vital
importance and the controversy surrounding the interpretation of the OCSLA by the Fifth Circuit

IS concerning.

In the context of liability for damage caused by pollution resulting from an oil spill, the
OCSLA is silent (barring an action for the compensation of workers). The most important
consequence of the OCSLA in the context of liability for an oil spill from an offshore installation
is that it places installations operating on the US continental shelf (but beyond the territorial
waters) within federal jurisdiction - and therefore within the ambit of federal oil pollution

legislation.

3.1.2. The Oil Pollution Act:

The primary federal legislation addressing pollution is the Oil Pollution Act of 1990 (‘OPA
90°).® The OPA 90 was the US’s legislative response to the Exxon Valdez spill.l” Prior to the
OPA 90 the USA was woefully exposed to marine oil pollution as it is not party to the CLC and
Fund Conventions.'® Although the USA has not incorporated the CLC and Fund Conventions

‘Demette v Falcon Drilling Co.: The Sinking Ship of Fifth Circuit Precedent Construing the Outer Continental Shelf
Lands Act and Maritime Law’ (2001-2002) 76 Tul. L. Rev. 1785, 1788.

12 1bid

13 1bid.

14 Exxon Shipping Co. v Baker 128 S Ct 2605 (2008). See also Schoenbaum (note 18 above) 403.

15 Davies (note 7 above) 36.

16 Oil Pollution Act of 1990, 33 U.S.C. §2701 (‘OPA 90°)

17 R Perry ‘The Deepwater Horizon Qil Spill and the Limits of Civil Liability’ (2011) 86 Wash. L. Rev. 1, 49.

18 International Convention on Civil Liability for Oil Pollution Damage, 29 November 1969, 9 ILM 45 (‘CLC’).
Convention on the Establishment of an International Fund for Compensation for Oil Pollution Damage, 18
December 1971, 11 ILM 284 (‘Fund Convention’). T Schoenbaum ‘Liability for Damages in Oil Spill Accidents:
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into law, it has created a liability system that is similar in many respects and that - crucially - is

applicable to spills emanating from offshore installations.

The OPA 90 defines an offshore facility as a ‘facility of any kind located in, on, or under any
of the navigable waters of the United States, and any facility of any kind which is subject to the
jurisdiction of the United States and is located in, on, or under any other waters, other than a
vessel or public vessel’.!® The OPA 90 defines a ‘mobile offshore drilling unit’ as a vessel that
can be utilised as an offshore facility,?® and defines an ‘outer continental shelf facility’ as an
offshore facility operating (in whole or in part) on the outer continental shelf.?* The ‘responsible
party’ for an offshore facility is defined as the ‘lessee or permitee of the area in which the facility
is located or the holder of a right of use and easement granted under applicable state law or the
OCSLA for the area in which the facility is located (if the holder is a different person than the
lessee or permitee)’.?> The OPA 90, in contrast to the CLC 69,2 covers all kinds of oil
pollution,? and it is the ‘responsible party’ for a facility from which the oil is discharged (or is
likely to be discharged) into either the navigable waters, the adjoining shorelines or the exclusive

economic zone (‘EEZ’)?° that is liable for removal costs and damages.2®

The OPA 90 imposes strict liability upon the responsible party for an oil discharge.?” OPA 90
provides that removal costs include all removal costs incurred by the US, a state or an Indian

tribe and any removal costs incurred by a person for acts taken by that person which are

Evaluating the USA and International Law Regimes in the Light of the Deepwater Horizon’ (2012) 24:3 Journal of
Environmental Law 395, 397.

19 OPA 90, §2701(22).

2 OPA 90, §2701(18).

2L OPA 90, §2701(25).

22 OPA 90, §2701(32)(B).

23 Schoenbaum (note 18 above) 398 notes that whilst the international regime excludes claims for ‘non-persistent
oils’, the OPA 90 has a far greater scope and includes every kind and form of oil.

2 OPA 90, §2701(23) defines oil to mean any kind or form of oil other than those specifically listed or designated a
hazardous substance.

%5 OPA 90, §2701(8) defines the EEZ as the zone established by Presidential Proclamation 5050, dated 10 March
1983. In this proclamation, President Reagan declared that the EEZ extended 200 nautical miles from the baseline of
the territorial sea and that the USA would have all rights permitted by international law in this zone. For a further
discussion of these rights, see 2.2.1. of this dissertation.

% OPA 90, §2702(a).

27 J Goldberg ‘Liability for Economic Loss in Connection with the Deepwater Horizon’ (2011-2012) 30 Miss. C. L.
Rev. 335, 342.
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consistent with the US National Contingency Plan.?® The OPA 90 distinguishes between removal
costs and other damages claims (addressed below) for the purposes of limiting liability. As a
general rule, the responsible party for an offshore installation will be able to cap liability at $75
million, excluding removal costs.?® The limitation on liability (and the instances where a

responsible party may not avail himself of this limit) will be discussed below.

In addition to removal costs, OPA 90 recognises six distinct forms of damages claims. They
are as follows: (a) damages for injury, destruction, loss or loss of use of natural resources
including reasonable costs of assessing the damage, recoverable by a trustee of the USA, state,
Indian tribe or foreign entity;*® (b) damages for injury to or economic loss arising from
destruction of real or personal property, claimable by the owner or lessee of that property;®! (c)
damages for loss of subsistence use of natural resources, recoverable by the person who has lost
use of such resources without regard to ownership or management of them:;*? (d) damages equal
to loss of revenues as a result of injury, damage, destruction or loss of property or natural
resources, recoverable by the USA, state or political subdivision thereof; (e) damages for loss
of profits or impairment of earning capacity due to injury, destruction or loss of property or
natural resources by any claimant;* and finally (f) damages for the net costs of providing public
services during removal activities caused by the oil discharge, recoverable by a state or a
political subdivision thereof.®® Whilst the OPA 90 allows for a very wide range of damages
claims, it does not include claims for compensation for attorneys,* nor does it permit personal

injury®” or death claims.® The OPA 90 has been interpreted to exclude punitive damages.*® The

28 OPA 90, §2702(b)(1)(A)(B).

29 OPA 90, §2704(a)(3). Interestingly, offshore facilities are the only source of pollution that OPA 90 prevents from
including removal costs within the liability cap. See further Perry (note 17 above) 52. See also R Force, M Davies &
J Force ‘Deepwater Horizon: Removal Costs, Civil Damages, Crimes, Civil Penalties, and State Remedies in Oil
Spill Cases’ (2011) 85 Tul. L. Rev. 889 (‘Force 20117), 944.

30 OPA 90, §2702(b)(2)(A).

31 OPA 90, §2702(b)(2)(B).

32 OPA 90, §2702(b)(2)(C).

3 OPA 90, §2702(b)(2)(D).

34 OPA 90, §2702(b)(2)(E).

35 OPA 90, §2702(b)(2)(F).

3 Schoenbaum (note 18 above) 403.

37 Perry (note 17 above) 52.

38 D Robertson ‘Criteria for Recovery of Economic Loss under the Qil Pollution Act of 1990” (2011-2012) 7 Tex. J.
Oil Gas & Energy L. 241, 242.
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range of permissible claims under the OPA 90 is so wide, the judge hearing the Deepwater
Horizon matter has ordered that the cases be divided and heard in ‘bundles’, with each bundle

concerning a different form of damages.*

Certain authors comment that the OPA 90 appears to allow claims for pure economic loss,
although there has yet to be a decisive ruling on this issue.** Prior to the OPA 90, the US courts
had been reluctant to recognise claims for pure economic loss. In the Supreme Court case of
Robins Dry Dock & Repair Co v Flint it was held that a time charterer could not sue a party for
loss of profits resulting from damage to the chartered vessel, as the damaged property did not
belong to the time charterer.*? The court held that the time charterer only had a contractual
interest, and as the negligent party was not party to the time charter, it was not liable for the time
charterer’s pure economic loss.** Davies writes that in the Robins Dry Dock case, the Supreme
Court created the ‘bright line’ rule, stating that ‘only those suffering personal injury or property
damage may recover economic losses consequential on that injury or damage’.** The OPA 90
states that a claimant may recover damages ‘equal to the loss of profits or impairment of earning
capacity due to the injury, destruction, or loss of real property, personal property, or natural

resources’.*® This provision clearly indicates that OPA 90 provides for claims of pure economic

39 Perry (note 17 above) 56. Perry cautions that it would be premature to consider the interpretation excluding
punitive damages as decided law as the OPA 90 states that it does not affect maritime and admiralty law ‘except as
otherwise provided in this Act’.

40 Schoenbaum (note 18 above) 407/408.

41 Schoenbaum (note 18 above) 411.

42 Robins Dry Dock & Repair Co v Flint 275 US 303, 48 S Ct. 134 (1927). See Schoenbaum (note 18 above)
408/409. South African law permits claims for loss of profit provided that the claims are not ‘too speculative or
remote’, see in this regard John Hare Shipping Law and Admiralty Jurisdiction in South Africa 2" Ed. (2009) (‘Hare
2009), 368. In Herschel v Mrupe 1954 (3) SA 464 (A) at 490A the Appellate Division, per Van Den Heever JA,
held that damages in respect of the Aquilian action can only be awarded if the defendant ‘made an invasion of rights
recognised by the law as pertaining to the plaintiff; apart from that, loss lies where it falls’. The dictum from
Herschel was repeated by the Appellate Division in Osborne Panama SA v Shell & BP South African Petroleum
Refineries (Pty) Ltd and others 1982 (4) SA 890 (A) at 900H, per Wessels JA, who held that ‘in the absence of a
legal duty there can be no unlawfulness’. The United Kingdom has a similar view to the USA, with Hewson J in
Konstantinidas v World Tankers Corp Inc, The World Harmony [1965] 2 All ER 139 at 155 stating “There is no
reported case, so far as | am aware, in the long history of chartering where a time charterer has recovered damages
for pecuniary loss because of a damage by a third party to the chartered vessel.” This dictum was subsequently
endorsed by the House of Lords in Candlewood Navigation Corp Ltd v Mitsui OSK Lines Ltd and another, The
Mineral Transporter, The Ibaraki Maru [1985] 2 All ER 935 at 940.

43 Schoenbaum (note 18 above) 409.

44 Davies (note 7 above) 38.

45 OPA 90, §2702(b)(2)(E).
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loss,* and this is consistent with the intention of Congress when promulgating this Act.*” There
is some academic concern that where the responsible party limits its liability in terms of OPA 90,
permitting claims for pure economic loss will ‘dilute the pool for compensating claimants’.*®

This would result in no single claimant adequately recovering their losses.*®

As noted earlier, OPA 90 does allow a responsible party to limit its liability. The responsible
party may escape all liability if it can establish on a balance of probabilities that the actual or
threatened discharge of oil and its resulting damages or removal costs were solely caused by an
act of God,>® an act of war,* an act or omission of a third party,>? or any combination thereof.>
Where the discharge or damage resulted from an act or omission of a third party, the responsible
party will not escape liability if the third party was its employee or agent, or if the act or
omission of the third party occurred in connection with a contractual relationship between it and
the responsible party.>* Finally, where the damage occurred as the result of an act or omission of
a third party, the responsible party must establish that it exercised due care with respect to the oil
concerned,® and that it took reasonable steps against foreseeable acts or omissions by the third
party, in order to escape liability.%® It is worth noting that a party may not utilise these defences
in the event that it failed to report the incident or if it failed to provide reasonable cooperation

and assistance to a responsible official in connection with removing the pollution.®’

In addition to the above ‘complete defences’ to liability, the OPA 90 allows the responsible
party to limit its liability to the extent that the claimant caused the incident due to their own gross

negligence or wilful misconduct.® The OPA 90 also contains general liability limitations

46 Schoenbaum (note 18 above) 412.

47 Congressional Record - 101st Congress (1989-1990), Conference Report on H.R. 1465, Qil Pollution Act of 1990
(House of Representatives - August 03, 1990) at page H6939.

48 Davies (note 7 above) 53.

49 A comprehensive analysis detailing claims for economic loss in terms of the OPA 90 can be found in Robertson
(note 38 above).

0 OPA 90, §2703(a)(1).

1 OPA 90, §2703(a)(2).

%2 OPA 90, §2703(a)(3).

%3 OPA 90, §2703(a)(4).

% OPA 90, §2703(a)(3).

55 OPA 90, §2703(a)(3)(A).

%6 OPA 90, §2703(a)(3)(B).

5" OPA 90, §2703(c).

%8 OPA 90, §2703(b).
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available to the responsible party, with the limits dependant on the nature of the vessel. Where
the vessel is an offshore installation, the liability limit is the total of all removal costs plus $75
million.>® This liability limit will not be available if the incident was proximately caused by the
gross negligence or wilful misconduct of the responsible party,%® or if a federal regulation was
violated by the party, its agents, employees or a party in a contractual relationship with the
responsible party.5! The figure of $75 million has been criticised as insufficient in the wake of
the Deepwater Horizon spill,%? and the White House is presently considering increasing the
liability limits (with some law makers calling for an increase to $10 billion).%® Perry comments
that the liability caps in the OPA 90 appear to be arbitrary, as they are ‘insensitive to factors that
seem relevant in determining the proper scope of liability, such as the fact that many relational
losses are not true social costs’.®* However, where the responsible party fails to report the
incident or cooperate with the responsible authorities, it will not be entitled to limit its liability.5®
Perry comments that the OPA 90 removes liability limits in events that would usually result in
punitive damages under general maritime law.®® Notwithstanding any of these limitations, the
owner or operator of an offshore facility operating on the continental shelf must bear all the
removal costs incurred by the USA authorities.®’

It is readily apparent that the USA has created a liability regime for spills emanating from
offshore platforms. It has created a similar framework to that found in international law
addressing tanker spills.®® The key features of both regimes are strict liability with few
exceptions, coupled with a liability limitations. A further similarity between the two regimes is
the method by which money is made available to compensate claimants.®® The OPA 90 allows
claimants to proceed against the Oil Spill Liability Trust Fund (‘Fund’), established by Article

%9 OPA 90, §2704(a)(3).

0 OPA 90, §2704(c)(1)(A).

51 OPA 90, §2704(c)(1)(B).

52 Force 2011 (note 29 above) 945 writes that the limit of $75 million is insufficient for modern drilling activities.

8 M Soraghan ‘White House Proposes Bill to Lift Caps on Offshore Oil Spill Liability’ The New York Times 12
May 2010, available at www.nytimes.com/gwire/2010/05/12/12greenwire-white-house-proposes-bill-to-lift-caps-on-
0ffs-45047.html, accessed on 28 September 2013.

5 Perry (note 17 above) 68.

5 OPA 90, §2704(c)(2)(A-B).

% Perry (note 17 above) 54.

7 OPA 90, §2704(c)(3).

% Schoenbaum (note 18 above) 400. See also Chapter 2 of this dissertation for a detailed analysis of the
international law regime and its applicability to offshore platforms.
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26, section 9509(a). The fund may only provide compensation for certain expenditure, including
claims for payment of removal costs, expenses, claims and damages referred to in section 1012
of the OPA 90.”° The amount of compensation provided in such instances is limited, with no
payment exceeding $1 billion permitted for a single incident.”* Where the costs relate to natural
resource damage assessments and claims, compensation shall not exceed $500 million per
incident.”> Perry comments that these limitations demonstrate that the fund does not guarantee
full compensation, even where all prerequisites for payment have been satisfied.” Furthermore,
Perry strongly argues that the amount provided by the fund is clearly inadequate in instances
such as the Deepwater Horizon spill.”* This is because there will be insufficient funds for
individual victims after the fund has paid for harm to natural resources and removal costs - as

Perry writes, this leaves ‘individual victims with only a forlorn hope of recovery’.”

The claimant must first seek compensation from the responsible party, before he may
approach the fund.”® A party may proceed directly against the fund in limited circumstances: (1)
the President has advertised or advised claimants that they may do so; (2) the claimant is the
responsible party and is recovering costs it paid in excess of its liability limitation;’’ (3) the
claimant is a state which is recovering removal costs; or (4) the oil was discharged by a foreign
offshore unit for which the fund is liable.”® Of particular interest is the provision permitting the
responsible party to claim from the fund. A responsible party may not claim from the fund where
the incident was caused by its own gross negligence or wilful misconduct.”® Perry summarises
the position of a responsible party who acted with gross negligence or wilful misconduct as
follows: (1) there will be no available liability cap; (2) the responsible party will be barred from

claiming compensation from the fund; (3) no punitive damages claims are allowed against the

8 Schoenbaum (note 18 above) 400.

U.S.C. 26, 89509(c)(1)(A).

U.S.C. 26, 89509(c)(2)(A)(i).

2U.S.C. 26, 89509(c)(2)(A)(ii).

3 Perry (note 17 above) 57.

4 Perry (note 17 above) 57/58.

S Perry (note 17 above) 58. These individuals include affected tourism, fishing and real estate businesses. In this
regard see chapter 1, page 2 of this dissertation.

6 OPA 90, §2713(a). Force 2011 (note 29 above) 949/950.
7 See OPA 90, §2708.

8 OPA 90, §2713(b)(1)(A-D).

9 OPA 90, §2712(b).
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responsible party.8 Perry is critical of this position, suggesting that the OPA 90 does not
consider the relative gravity of the responsible party’s negligence.®! Provided the responsible
party is more than merely negligent, he argues, the OPA 90 will summarily impose unlimited
liability.8? He further states that ‘while general maritime law responds to severe misconduct by
allowing a very exclusive group of successful claimants to obtain extra-compensatory payments,
the OPA removes the statutory limit of the defendant’s liability to a much more inclusive group

of recognized [sic] claimants’.®®

To properly assess Perry’s critique that the OPA 90 fails to consider the relative gravity of
the responsible party’s negligence, one must briefly consider how the courts distinguish between
ordinary and gross negligence. The US Supreme Court in Exxon Shipping Co. v Baker, in
defining what is meant by recklessness (gross negligence) held that ‘recklessness may consist of
either of two types of conduct. In one the actor knows, or has reason to know... of facts which
create a high degree of risk of... harm to another, and deliberately proceeds to act, or to fail to
act, in conscious disregard of, or indifference to, that risk. In the other the actor has such
knowledge, or reason to know, of the facts, but does not realize or appreciate the high degree of
risk involved, although a reasonable man in his position would do so.”® Perry’s contention is
therefore that the OPA 90 does not distinguish between instances where the responsible party
‘consciously disregards the risk’ and instances where it intentionally causes the harm. It is
submitted that whilst these two concepts are notionally different, they are difficult to distinguish
in practice. Conventions such as the CLC 92 also remove all limits on liability if the claimant can

8 Perry (note 17 above) 58. It is appropriate to reiterate that the matter of punitive damages under OPA 90 has yet to
be definitively resolved, see Perry ibid, 59.

81 Perry (ibid) 68.

82 |bid.

8 Perry (ibid) 58.

8 Exxon Shipping Co. v Baker (note 14 above) at 20. South African law also distinguishes between ordinary and
gross negligence. In MV Stella Tingas; Transnet Ltd t/a Portnet v Owners of the MV Stella Tingas and another 2003
(2) SA 473 (SCA) Scott JA considered whether Transnet could avail themselves of a liability exemption contained
in paragraph 10(7) of Schedule 1 to the Legal Succession to the South African Transport Services Act 9 of 1989.
This exemption would allow Transnet to escape liability if the loss or damage resulted from a negligent act or
omission on the part of the pilot. This liability exemption would not be available if the pilot acted with gross
negligence. At page 481A-C, the court held that ‘to qualify as gross negligence the conduct in question, although
falling short of dolus eventualis, must involve a departure from the standard of the reasonable person to such an
extent that it may properly be categorised as extreme; it must demonstrate, where there is found to be a conscious
risk-taking, a complete obtuseness of mind or, where there is no conscious risk-taking, a total failure to take care. If
something less were required, the distinction between ordinary and gross negligence would lose validity.’
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establish gross negligence,®® presumably for this same reason. Thus the OPA 90’s failure to
consider the relative gravity of the operator’s conduct beyond mere negligence is not anomalous

and is in fact congruent with international law.

The final aspect of OPA 90 to be considered is its financial security provisions. The
responsible party for an offshore installation is required to furnish evidence of financial
responsibility amounting to $35 million if the installation is located seaward of the seaward
boundary of a state, or $10 million if located inland thereof.8® The President may determine that
a higher amount, not exceeding $150 million, is appropriate based on factors such as operation,
environmental and human health risks.®” The President may also consider the quantity and
quality of the oil being drilled or explored for in determining the final amount.® Where the same
responsible party owns or operates more than one offshore installation, they need only furnish
security equal to the amount applicable to the facility with the greatest financial responsibility
requirement in terms of the OPA 90.%° The OPA 90 confers upon the claimant the right to
proceed directly against the guarantor, the latter being entitled to invoke any defences that would
have been available to the responsible party.*® The guarantor is thus precluded from raising any
defence that might have been utilised in proceedings brought by the responsible party.%
However, the claimant may only proceed against the insurer if the responsible party has denied
or failed to pay the claim, is insolvent, has petitioned for bankruptcy or the claim is being filed

by the USA for removal costs, damages or compensation provided for by OPA 90.%?

3.1.3. Conclusion:

The OPA 90 creates an effective liability regime that is directly applicable to offshore

installations. Whilst concerns remain over the scope of claims for pure economic loss and natural

8 CLC 92, art. 4(2).

8 OPA 90, §2716(c)(1)(B).

87 OPA 90, §2716(c)(1)(C).

% Ibid.

8 OPA 90, §2716(c)(1)(D).

% OPA 90, §2716(f)(1)(A).

% Force 2011 (note 29 above) 955.
%2 OPA 90, §2716(f)(2)(A-C).
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resource damage,® as well as the arbitrary nature of the liability caps applicable to offshore
installations,® it is submitted that the OPA 90 is a far more effective regulatory instrument for
offshore installations than those that exist at the international law level. The OPA 90 imposes
strict liability, with limited exceptions, it provides clear caps on liability, creates a fund to
compensate claimants and mandates financial security measures. It is clear that many finer
criticisms of the OPA 90, which have yet to be resolved by the courts, will likely be addressed in

the litigation resulting from the Deepwater Horizon spill.

The USA’s legislative regime is interesting as it is not party to the CLC and Fund
Conventions. Following the Exxon Valdez spill, it was clear that the USA had to implement some
form of pollution control legislation and the end result - the OPA 90 - appears to be very similar
to that created by the CLC convention. Furthermore, instruments imposing criminal sanctions
such as the Clear Water Act have purposely been excluded from the scope of this analysis, but
will be used to fine BP significant sums of money.% Congress has allowed individual states the
discretion to impose additional liability for oil pollution occurring within their territory, leading

to the impression that ‘state and general (federal) maritime law should be cumulative’.%

The effectiveness the civil liability provisions of the OPA 90 will ultimately be determined in

the on-going litigation concerning the Deepwater Horizon spill.

9 Schoenbaum (note 18 above) 416.

% Perry (note 17 above) 68.

% Federal Water Pollution Control Act, 33 U.S.C. §1251.
% Davies (note 7 above) 42.
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3.2 THE DOMESTIC LIABILITY REGIME OF SOUTH AFRICA

The final liability regime to be considered is that of South Africa. Offshore oil exploitation is
not currently a major industry in South Africa and therefore the potential for disaster is minimal.
This potential is further reduced when one considers that established offshore platforms currently
operate in shallow waters, a factor that would significantly reduce the time taken to seal a well
blowout. Whilst present offshore oil operations in South Africa may therefore present minimal
risk, there has been increased interest in exploring for oil in deeper waters along South Africa’s
coast,®” as well as the coasts of neighbouring states.®® As exploration increases, so too does the
likelihood of an oil spill occurring in South Africa’s waters. There is also a risk that a spill may
occur in the waters of a neighbouring state and that such a spill could be carried onto South

African shores by ocean currents.

3.2.1. THE LEGISLATIVE FRAMEWORK OF SOUTH AFRICA

There are many different pieces of legislation that address marine pollution in South Africa.®
A number of these statutes attempt to incorporate international conventions into South Africa

law whilst others merely codify principles found in South Africa’s domestic law. In order to

9 C Assis ‘Exxon signs deal to look for oil in South Africa’ MarketWatch, The Wall Street Journal 17 December
2012, available at http://www.marketwatch.com/story/exxon-signs-deal-to-look-for-oil-in-south-africa-2012-12-17,
accessed on 10 November 2013. Exxon Mobil Corp. has obtained a partial interest in the Tugela South Exploration
Right, granting it exploration rights to an 18 million acre area off the coast of Durban. Off South Africa’s western
coast, Shell has been granted the right to explore the Orange Basin Deep Water are (an area of approximately 37 000
square kilometres) for oil and natural gas. See http://www.shell.com/zaf/aboutshell/shell-businesses/e-and-p/orange-
basin-old.html, accessed on 10 November 2013. Other operators include BHP Billiton, which is investigating an
area of South Africa’s south coast believed to be rich in oil. See J Roux, D van der Spuy and V Singh ‘Deepwater
drilling on the way of South Africa’ 2 February 2004 Offshore Magazine, available at http://www.offshore-
mag.com/articles/print/volume-64/issue-2/features/deepwater-drilling-on-the-way-off-south-africa.html, accessed on
10 November 2013. See also Appendix 4 for a map of South African petroleum resources, available at
http://www.petroleumagencysa.com/images/pdfs/Hubmap10al3.pdf, accessed on 12 November 2013.

% Recently there has been increased exploration for oil and gas of Mozambique’s coast and there is a strong
likelihood that Mozambique could become a major player in the offshore energy industry. See E Gismatullin ‘Oil
Hunted in Mozambique after World’s Largest Gas Discoveries’ Bloomberg 14 June 2013, available at
http://www.bloomberg.com/news/2013-06-14/oil-hunted-in-mozambique-after-world-s-largest-gas-discoveries.html,
accessed on 9 November 2013. See also World Oil News Centre ‘Eni discovers gas offshore Mozambique’ World
Oil Online 9 April 2013, available at http://www.worldoil.com/Eni_discovers_gas_offshore_Mozambique.html,
accessed on 9 November 2013.

9 H Staniland ‘Should Foreign Maritime Liens Be Recognised?” (1991) 108 S. African L.J. 293, 300. Staniland
somewhat cynically writes that ‘there is an unconnected mass of South African statutes that variously regulate
marine pollution.’
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unpack this convoluted state of affairs, the various pieces of legislation applicable to offshore

platforms spills will be separately addressed.

3.2.1.1. The Constitution of the Republic of South Africa:

The Constitution of the Republic of South Africa (‘the Constitution’) is the supreme law of
South Africa.!?° Chapter 2 of the Constitution contains the Bill of Rights and the state has a duty
to ‘respect, protect, promote and fulfil’ these rights.'®> Amongst these rights is the right for
everyone to ‘an environment which is not harmful to their health or well-being’.1%? Additionally,
the section provides that everyone has the right to an environment protected for present and
future generations through legislative or other measures that ‘prevent pollution and ecological
degradation’.?®® Couzens comments that this section is ‘less a fundamental right than a policy
principle’ as a claimant is required to utilise statutory remedies prior to resorting to constitutional
provisions due to the principle of constitutional avoidance.'® Couzens’s comment seems to be
supported by the judgment given in the HTF Developers case,’® in which Murphy J held that
section 24 of the Constitution has an ‘aspirational form’ and identifies key areas that must be
considered by legislators.'® Kuschke writes that section 24 creates a ‘third generation right’,
meaning that it is a ‘right for the public at large’ instead of a right of an individual.X*” It would
therefore appear that section 24 of the Constitution was envisioned as a policy template, not
primarily as an actionable provision (although general constitutional remedies will be available
to a litigant).1%

100 The Constitution of the Republic of South Africa, 1996 (‘The Constitution’), s2.

101 The Constitution, s7(2).

192 The Constitution, s24(a).

103 The Constitution, s24(b)(ii).

104 E Couzens ‘The incorporation of international environmental law (and multilateral environmental agreements)
into South African domestic law’ (2005) 30 SAYIL 128, 138.

195 HTF Developers (Pty) Ltd v Minister of Environmental Affairs and Tourism and Others 2006 (5) SA 512 (T).

106 1hid 518.

107 Birgit Kuschke Insurance Against Damage Caused By Pollution (unpublished LLD thesis, University of South
Africa, 2009) 61.

108 Kuschke (ibid) 67 and 72. See also Minister of Health and Welfare v Woodcarb (Pty) Ltd and another 1996 (3)
SA 155 (N) at 164 where the court held that the Minister of Health and Welfare had locus standi to obtain an
interdict to protect the respondent’s neighbour’s right to an environment which is not detrimental to their health or
well-being. See further Sibiya & Others v DPP: Johannesburg High Court & Others 2005 (5) SA 315 (CC) at para.
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Section 39 of the Constitution states that when a court, tribunal or forum interprets a

109 1t is therefore submitted that

provision of the Bill of Rights, it must consider international law.
since section 24 mandates the creation of legislation to protect the environment, it will be
necessary to consider international law to determine whether such legislation is adequate in
terms of section 24.11° The system established by the Constitution for incorporating international
law into South African domestic law has been defined as a ‘combined monist and dualist
approach’.!*! International agreements are incorporated into South African law by an Act of
Parliament.'*2 Where such an instrument has attained the status of international customary law
(an example of this would be UNCLOS)!® such law is binding in South Africa unless it is

inconsistent with the Constitution or an Act of Parliament.1!4
The Constitution clearly recognises the need for environmental protection. It delegates the
protection of this right to legislative and other measures, and crucially, the Constitution requires

that international law must be considered in effecting environmental protection.

3.2.1.2. Maritime Zones Act:

The Maritime Zones Act!'® was promulgated by Parliament to give effect to the various
maritime zones created by UNCLOS.'® The Maritime Zones Act does not deviate from the
provisions of UNCLOS. South Africa has rights and powers over minerals in its internal waters,
territorial waters, exclusive economic zone and continental shelf.!}” As per UNCLOS, this
includes the right to ‘adopt laws and regulations to prevent, reduce and control pollution of the

marine environment arising from or in connection with seabed activities subject to their

22 where the court further noted that it could grant a supervisory or structural interdict to enforce environmental
obligations.

199 The Constitution, s1(b).

110 Couzens (note 104 above) 138 fn. 34.

111 Couzens (note 104 above) 128.

112 The Constitution, s231(4).

113 United Nations Convention on the Law of the Sea, 10 December 1982, 1833 U.N.T.S. 3. (‘UNCLOS").

114 The Constitution, s232.

115 Act 15 of 1994,

116 Couzens (note 104 above) 135. See also E Couzens ‘Sea and Seashore’ in: (2010) 24 LAWSA (‘Couzens 2010°)
para. 132.

117 Maritime Zones Act, s7.
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jurisdiction from artificial islands, installations and structures under their jurisdiction...’'® As
noted earlier, installations operating in the EEZ, or in the waters above the continental shelf,*°
are subject to the exclusive jurisdiction of the coastal state.!?° It is submitted that the imposition
of criminal or civil liability by the South African legislature for polluting activities by an owner
or operator falls comfortably within the provisions of UNCLOS.

The Maritime Zones Act contains provisions detailing the application of laws in respect of
installations. The term ‘installation’ is widely defined by the Act to mean ‘any of the following
situated within internal waters, territorial waters or the exclusive economic zone or on or above
the continental shelf... (b) any exploration or production platform used in prospecting for or the
mining of any substance’.}?! The Act states that any law in force in South Africa, including the
common law, applies on and in respect of an installation,?? and that installations are deemed to
be within the jurisdiction of the magistrates’ court nearest to the installation (unless the Minister

of Justice designates otherwise).!?

Whilst this Act is silent on issues of pollution and liability, it is noteworthy as it allows a
potential litigant to rely on common law principles in addition to statutory remedies in a matter
involving an installation, where such claim would usually be excluded due to the claim arising
outside of the court’s traditional territorial jurisdiction.!?* It is submitted that the effect of the
Maritime Zones Act is that statutes, which ordinarily would not apply beyond South Africa’s
territorial waters, will apply to installations operating in the EEZ or on or above the continental
shelf.

18 UNCLOS, art. 208(1).

19 UNCLOS, art. 81.

120 UNCLOS, art. 60(2). See 2.2.1 for a detailed discussion of UNCLOS provisions applicable to offshore
installations operating within the EEZ or the waters above the continental shelf.

121 Maritime Zones Act, s1(b).

122 Maritime Zones Act, s9(1).

123 Maritime Zones Act, s9(2)(3).

124 See for example Schlumberger Logelco Inc v Coflexip SA 2000 (3) SA 861 (SCA) in which the Supreme Court of
Appeal (‘SCA’) held that the Patents Act applied to installations within the exclusive economic zone.
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3.2.1.3. Marine Pollution (Control and Civil Liability) Act:

South Africa became party to CLC 69'2° in 1976, although it later denounced the convention
in 2004.12° The Marine Pollution (Control and Civil Liability) Act (‘MPCCLA’)!?" sought to
incorporate a number of CLC 69’s provisions into South African law but did not include the
original text of the convention as a schedule.*?® The Act was not an attempt to mirror CLC 69
and as a result its scope was expanded to include offshore installations. ‘Offshore installation’ is
defined by the Act to include ‘any exploration or production platform situated within the
prohibited area and used in prospecting for or the mining of natural oil’.!?® In the context of
offshore installations, the term ‘prohibited area’ includes the internal waters, territorial waters,
the exclusive economic zone (‘EEZ’) and the sea within the limits of the continental shelf.**° The
MPCCLA imposes both criminal and civil liability upon polluters, but the following discussion

is primarily concerned with civil liability.**

Civil liability for an oil spill emanating from an offshore platform is governed by section 9 of
the MPCCLA, stating that the owner of an offshore platform will be liable for ‘any loss or
damage caused, elsewhere than on such ... offshore installation, in the area of the Republic by
pollution resulting from the discharge of oil from such ... offshore installation’.*®? The
MPCCLA defines ‘area of the Republic’ t0 include ‘the internal waters and the territorial
waters’.13 The owner will also be liable for any measures taken by the South African authorities
for the purposes of reducing or preventing loss or damage caused by the discharge of any oil

125 International Convention on Civil Liability for Oil Pollution Damage, 29 November 1969, 9 ILM 45,

126 gStatus of CLC 69 published by the Australian Maritime Safety Authority, available at
https://imo.amsa.gov.au/public/parties/clc69.html, accessed 16 September 2013.

127 Act 6 of 1981.

128 Couzens 2010 (note 116 above) para. 236.

129 MPCCLA, sl.

130 MPCCLA, sl.

131 Sections 2 of the MPCCLA states that it is an offence to discharge oil from an offshore installation. The section
contains provisions allowing an accused to escape criminal liability, but the onus of proving such an exemption rests
on the accused.

132 MPCCLA, s9(1)(a).

133 MPCCLA, sl.
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from the installation.*®* Finally, the owner will be liable for any loss or damage caused by

measures taken or caused to be taken after a discharge from the installation.!3

Section 9 also imposes liability for measures taken by the South African authorities.*®® The
owner of the installation will be liable for expenses reasonably incurred in connection with the
taking of such measures,”®” in addition to any expenses incurred in rescuing, treating,
rehabilitating, feeding or cleaning coastal birds that have been polluted by the oil discharged

from the installation.®8

The MPCCLA has therefore adopted the same strict liability standard implemented by CLC
69.1%° The Act stopped short of imposing absolute liability as there are limited situations where
the owner of the offshore installation may escape liability. The owner will not be liable for any
loss resulting from a discharge if it is able to prove that the discharge ‘resulted from an act of
war, hostilities, civil war, insurrection or an exceptional, inevitable and irresistible natural
phenomenon’.**% The owner may also escape liability if the discharge was ‘wholly caused by an
act or omission on the part of any person, not being the owner or a servant or agent of the owner,
with intent to do damage’.**! Finally, the owner will not be liable in the event that the discharge
‘was wholly caused by the negligence or other wrongful act of any government or other authority
responsible for the maintenance of lights or other navigational aids, in the exercise of that

function’.142

Where an owner is not able to escape liability in terms of the MPCCLA, it may be possible
for it to limit its liability. In the event the owner of the installation incurs liability in terms of
section 9 but the incident was not caused by the owner’s actual fault or privity, its liability will

be limited to an amount not exceeding fourteen million units of account (or a sum determined by

13 MPCCLA, s9(1)(b).

135 MPCCLA, s9(1)(c).

18 MPCCLA, sl defines the ‘authority’ as the South African Maritime Safety Authority (‘SAMSA”).
13T MPCCLA, s9(2)(b)(i)

138 MPCCLA, s9(2)(b)(ii).

139 See 2.2.5. of this dissertation. For a commentary on the strict liability standard, see 4.3.

140 MPCCLA, s9(3)(a).

141 MPCCLA, s9(3)(b).

142 MPCCLA, s9(3)(c).
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the Minister of Transport).}*® Therefore the owner of an installation, provided it was not at fault
for the spill, would be liable for a maximum amount of approximately R200 million. 4
Furthermore, the owner of an installation will not be liable for any costs, loss or damages defined
in section 9 of the MPCCLA otherwise than under the provisions of the Act,}*> and agents as

well as servants of the owner of excluded from liability for such claims.14®

It is readily apparent that the MPCCLA has adopted the framework of the CLC 69 i.e. strict
liability with limit exceptions and a cap on liability. However, MPCCLA has deviated from the
terms of the CLC 69 by including installations in its ambit - a category of vessels that the
original text of the convention specifically excluded.**” Whilst the MPCCLA may directly cater
for oil spills from offshore installations, it is submitted that the Act is out of date and alarmingly
insufficient. The first area of concern is the limitation of liability available to an owner,
specifically fourteen million Special Drawing Rights (‘SDR’). Hare states that this amount is
‘paltry’.}*® Hare’s dismay is well-warranted, especially when one considers that British
Petroleum (‘BP’) has already agreed to pay 30 billion US Dollars in the wake of the Deepwater
Horizon spill (with the civil suit still pending).}*® A claimant may only act against the polluter in
terms of the MPCCLA, therefore the South African state would have to bear its own costs
beyond fourteen million SDR.** This low limitation likely exists for two reasons. First, as the
MPCCLA was created to correspond with the CLC 69, it is plausible that the drafters of the Act
merely included installations within the scope of the Act without determining that the liability
limitation (created to address pollution from tankers) would be insufficient for a spill from an
installation. Second, the MPCCLA was drafted to conform to the CLC 69 but not any of its later

143 MPCCLA, s9(5)(b)(ii). A ‘unit of account’ is defined by s5(8)(b) as being a Special Drawing Right as defined by
the International Monetary Fund (‘IMF’).

144 The current value of the Special Drawing Right is available from the IMF at
http://www.imf.org/external/np/fin/data/rms_sdrv.aspx. On 18 September 2013, 14 million Special Drawing Rights
was equivalent to R209 759 825.00.

145 MPCCLA. s10(1).

146 MPCCLA, 510(2)(3).

147 CLC 69, art. 1(1).

148 Hare 2009 (note 42 above) 566.

1499 Tom Fowler ‘Settlement Offer to BP Takes Shape’ The Wall Street Journal 24 February 2013, available at
http://online.wsj.com/article/SB10001424127887323549204578320362599078672.html, accessed on 29 July 2013.
150 See letter from UCT Professor John Hare to the Minister of Transport, in which he raises his concerns on this
issue, available at www.mlasa.co.za/wp-content/uploads/2012/06/Prof-John-Hare-Letter2.pdf, accessed on 20
March 2013 (‘Hare Letter’) page 2.
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protocols.'® This has resulted in the South Africa’s liability limitations, in the words of Hare,
‘falling far behind international norms’.*®* The lack of political will to update South Africa’s
marine pollution legislation has been the subject of frequent criticism, with Hare (in an open
letter to the Minister of Transport) exclaiming ‘it would seem that polluted coastlines are too far

from Pretoria for there to be any real appreciation of the enormity of our exposure’.?>®

A second concern is the geographical scope of the MPCCLA in the context of civil liability.
Section 9(1)(a) of the Act states that the owner is liable for loss or damage caused by pollution
‘in the area of the Republic’. ‘Area of the Republic’ is defined by the MPCCLA to include the
internal waters and the territorial waters.*™>* This is in stark contrast to criminal liability, which is
extended to pollution occurring within the prohibited area,'®® an area that includes the EEZ and
the sea within the limits of the continental shelf.**® This is disconcerting as offshore oil platforms
may well be located in the EEZ or in the waters above the continental shelf.*>” Section 9(1) of
the Maritime Zones Act could possibly be utilised by a litigant to address this lacuna. The
litigant could potentially argue that installations, as a result of the Maritime Zones Act, fall
within the definition of ‘area of the Republic’, but to date this remains untested. It is unlikely that
this line of reasoning would find favour with the courts, as the defendant owner of the offshore
platform would vehemently argue that civil claims concerning installations in the EEZ and
continental shelf have been specifically excluded by the MPCCLA. Therefore it is submitted that
an amendment is needed to remedy this uncertainty.

A third concern is the lack of compulsory insurance for offshore platforms operating in South

Aftrica’s territory. The MPCCLA, following the provisions of CLC 69,'%® requires every tanker

151 Hare 2009 (note 42 above) 565. See also M Verwey Liability for Oil Pollution Damage: An Anglo-South African
Comparison in Light of the International Dispensation (unpublished LLM thesis, Northwest University, 2005) 26.
152 Hare 2009 (note 42 above) 565. Hare’s letter was concerned with South Africa’s failure to incorporate the 1992
CLC and Fund Protocols into law. Subsequent to the letter, Parliament is indeed deliberating on bills (attached as
appendixes to this dissertation) that will hopefully be tabled before the National Assembly shortly.

153 Hare Letter (note 150 above) 2.

154 MPCCLA, s1(1).

15 MPCCLA, s2 and 3.

156 MPCCLA, s1(1).

157 D Devine ‘Legal Protection of Offshore Installations Outside South African Territorial Waters’ (1993) 11 J.
Energy & Nat. Resources L. 281 (‘Devine 1993”), 281/282. See also D Devine ‘South African Civil Law and
Offshore Installations’ (1994) 111 S. African L.J. 736 (‘Devine 1994°), 736.

18 CLC 69, art. VII.
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carrying more than 2000 tons of oil in bulk as cargo to demonstrate proof of financial security
that is sufficient to cover any potential claim brought against the owner in terms of section
9(1).1 Hare notes that pollution cover is provided by Protection and Indemnity Clubs (‘P&I
Clubs’), who issue a ‘green card’ as proof of such cover.'®® Significantly, P&l Clubs do not
cover offshore platforms.®! This creates the undesirable situation where, in the event of a spill,
there is no assurance that the owner of an offshore installation will be able to cover the
associated costs. The MPCCLA attempts to remedy this by requiring the owner of an installation
to furnish a written guarantee for costs incurred (or likely to be incurred) by SAMSA when
taking measures to reduce damage resulting from the oil pollution.'®? In the event that the owner
fails to furnish a guarantee or fails to pay the costs specified by section 9(1)(b), SAMSA may
detain the installation (or any other ships of the installation owner) until payment is made or the
guarantee is furnished.'®® If the owner fails to pay or furnish the required guarantee, the
installation may be sold to cover SAMSA’s costs. % It is submitted that these financial security
measures are utterly inadequate, as they do not contemplate claims exceeding the value of the
installation itself. If South African law requires financial security for oil tankers (vessels carrying
oil in bulk as cargo) entering its waters, why not installations? Installations are easily capable of
causing pollution equivalent to (or in excess of) that caused by oil tankers, and there is no
compelling reason to exempt them from furnishing some measure of security. The USA requires
the owners and operators of installations to furnish financial security up to $150 million.*®® It is

submitted that an amendment to the MPCCLA is necessary to address this situation.

The MPCCLA is the primary Act in South Africa addressing civil liability in the event of an
oil spill from an offshore platform. This is because the Act states that ‘when an incident has

occurred in respect of a ... offshore installation the owner of such ... offshore installation shall

15 MPCCLA, s13(1). Note that the Merchant Shipping (Civil Liability Convention) Bill, No. 20B of 2013 is
repealing sections 13, 14 and 15 and substituting them with new financial security provisions. Bill available at
http://www.parliament.gov.za/live/commonrepository/Processed/20130722/524991 1.pdf, accessed 10 August 2013,
s8. Attached to this dissertation as appendix one.

160 Hare 2009 (note 42 above) 566/567.

161 S Rares ‘An International Convention on Off-Shore Hydrocarbon Leaks?” (2012) 26 Austl. & N.Z. Mar. L.J. 10,
17. See also 4.4. of this dissertation.

162 MPCCLA. s16.

163 MPCCLA, s19(1)(a)(i).

164 MPCCLA, s19(1)(a)(ii). See also s19(3) which provides that SAMSA’s claim for the costs it incurred take
preference over any lien or mortgage associated with the installation or ship.
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not be liable otherwise than under the provisions of this Act to any person for any — (a) loss or
damaged referred to in section 9(1)(a) or (c); or (b) costs referred to in section 9(1)(b), suffered
or incurred as a result of that accident.'®® Whilst this provision does not present difficulty if the
claim arises in the internal waters or territorial waters of South Africa, it is extremely
problematic if the installation is located in the EEZ or on or above the waters of the continental
shelf. This is because the section 9(1) provisions are only applicable to claims arising in the
internal and territorial waters. The result is that section 10 appears to exclude claims in terms of
another statute or the common law against the owner. Fortunately, this exclusion would not be
applicable to an operator of an installation, so the possibility for damages outside of section 9
remains open in that situation. Whether section 9 of the Maritime Zones Act could remedy this
defect will be discussed below, but the current wording of the MCCPLA creates the possibility
that claims against owners of installations operating in the EEZ or continental shelf are not

possible, and thus this section is in dire need of amendment.

Whilst the MPCCLA may implement strict liability, the quantum limitation on claims is
presently far too low. As Hare writes, this limitation is paltry and leaves South Africa
‘dangerously and... shamefully inadequately covered.’'®” Whilst draft legislation intended to
give the CLC 92 and the 1992 Fund Convention the force of law in South Africa would raise this
limitation in respect of claims against oil tanker owners, it will be of no application to
installations.'®® Similarly, the problem of civil claims arising in the EEZ is resolved by draft
legislation that extends the court’s jurisdiction to hear claims arising in the EEZ, but again only
in the context of oil tanker spills.*®® Whilst marine pollution laws in South Africa are evolving to
grant courts the jurisdiction to hear tanker pollution claims arising in the EEZ, they are leaving

offshore installations in their wake.

165 OPA 90, §2716(c)(1)(C).

166 MPCCLA, s10(1).

167 Hare Letter (note 150 above) 3.

168 See draft bills attached as annexures 1 and 2 to this dissertation.
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3.2.1.4. The National Environmental Management Act:

The National Environmental Management Act (‘NEMA’) contains a general duty to prevent
pollution or degradation to the environment.r’® Pollution is defined as ‘any change in the
environment caused by ... substances ... emitted from any activity ... where that change has an
adverse effect on human-health or well-being or on the composition, resilience and productivity
of natural or managed ecosystems ...’*"* Where a person causes, has caused or may cause
significant pollution, he must take measures to prevent such pollution from occurring, continuing
or recurring, or to minimise or rectify the pollution.!”2 The liability implications resulting from
section 28(1) are immense. In Bareki v Gencor,'’® the provincial division of the Transvaal High
Court held that section 28(1) creates a standard of strict liability.1’* Furthermore, the court held
that in the absence of statutory exemptions in favour of the polluter, section 28(1) may be said to
create a standard of absolute liability.!”™ Liability may exist even where the pollution is
authorised by law or cannot reasonably be avoided or stopped.l’® Unlike the MPCCLA, NEMA
does not contain any liability limitations, with the court stating that ‘[it] is important to note that

there is no monetary limit to such liability. The liability can potentially be a very heavy one.”*”’

NEMA envisages the intervention by a relevant authority in certain instances.*’® NEMA sets
out a framework for the control of emergency incidents, defining an incident as ‘an unexpected
sudden occurrence, including a major emission, fire or explosion leading to serious danger to the
public or potentially serious pollution of or detriment to the environment, whether immediate or
delayed.”*”® NEMA requires the responsible person (defined as the person responsible for the

incident, owning the substance involved in the incident or in control of the substance at the time

169 |bid, s4.

170 Act 107 of 1998 (‘NEMA), s28.
1 NEMA, s1.

172 NEMA, s28(1).

173 Bareki NO and Another v Gencor Ltd and Others 2006 (1) SA 432 (T).
174 |bid, 440H.

175 |bid, 4401 - 441B.

176 | bid.

17 |bid, 440H.

18 NEMA, s30.

179 NEMA, s30(1)(a).
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of the incident)!® to take all reasonable measures to contain and minimise the effects of the
incident, undertake clean-up procedures, remedy the effects of the incident and assess the effects
of the incident on the environment and public health.’8t Where the relevant authority has
incurred costs in controlling the incident,'® it may claim reimbursement from every responsible

person jointly and severally.!8

NEMA creates an interesting, and as yet unresolved, dilemma as there is a possibility that
NEMA could be applicable to marine pollution claims arising in the EEZ or on or above the
continental shelf. NEMA does not expressly restrict its territorial application, and would
therefore be enforceable in internal and territorial waters. It is therefore arguable that as a result
of section 9(1) of the Maritime Zones Act, it is applicable to offshore installations operating
within the EEZ and continental shelf. As Devine states, unless a statute indicates that it is not
applicable to offshore installations, it will apply.*® However, NEMA’s provisions appear to
conflict with the MPCCLA as the latter states that the owner of an offshore installation will not
be liable for any loss, damage or costs contemplated in section 9(1) of the Act otherwise than
under the provisions of the MPCCLA.'® Where the harm falls outside the scope of section 9(1),
NEMA would surely be applicable, but the wording of MPCCLA excludes liability for claims
against the owner for oil pollution damage that fall within the section 9(1).1% As the MPCCLA

only excludes claims against the owner, it is submitted that one could proceed against the

180 NEMA, s30(1)(b).

181 NEMA, s30(4). Failure to adhere to this section constitutes an offence, with the responsible person facing a
potential fine of R1 million or 1 year imprison or both in terms of s30(11). In Truck and General Insurance Co Ltd v
Verulam Fuel Distributors CC and Another 2007 (2) SA 26 (SCA) at para. 20, the court held that s30(4) requires
that the responsible person act immediately upon knowledge of the incident, and that such person need not wait for
direction from the relevant authority nor wait for such authority to act.

182 NEMA, s30(8).

183 330(9)

184 D Devine ‘The Application of South African Law to Offshore Installations’ (1994) J. S. Afr. L. 229 (‘Devine
1994(2)%), 230.

185 MPCCLA, s10(1).

186 In Government of the Republic of South Africa and another v Government of KwaZulu and Another 1983 (1) SA
164 (A) at 200E, the Appellate Division, per Rabie CJ, stated that a repeal of an earlier statute by implication ‘is
neither presumed nor favoured. It is only when the language used in the subsequent measure is so manifestly
inconsistent with that employed in the former legislation that there is a repugnance and contradiction, so that the one
conflicts with the other, that we are justified in coming to the conclusion that the earlier Act has been repealed by
the later one.’ It will therefore fall to the courts to determine whether there is a conflict of laws situation between the
provisions of NEMA and the MPCCLA, but it is submitted that on the plain wording of the MPCCLA, NEMA
ought to apply to installations located in the EEZ and above the continental shelf, as these territories are specifically
excluded from the ambit of the MPCCLA.
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operator of the installation in terms of NEMA, provided that operator was not the owner of the
installation. It could also be argued that, as section 9(1) of the MPCCLA is silent on pollution
occurring in the EEZ or on or above the continental shelf, there is no direct conflict between its
provisions and the provisions of NEMA in such instances. Thus the only time the MPCCLA
would expressly prohibit marine pollution claims to be heard in terms of NEMA would be where

the pollution occurs within the internal waters or territorial waters.

One possible way to resolve any difficulties relating to section 10 of the MPCCLA would be
to amend the section to allow claims against installations under NEMA or the common law. A
potential drawback however is that the potential for absolute, unlimited liability could deter
platform operators from operating within South Africa’s jurisdiction. Section 28(2) of NEMA
which states that, without limiting the general nature of section 28(1), the persons on whom
s28(1) ‘imposes an obligation to take reasonable measures include the owner of the premises, a
person in control of the premises, or a person who has a right to use the premises in which (a)
any activity or process is or was performed or undertaken or (b) any other situation exists, which
causes or is likely to cause significant pollution or degradation of the environment.’*®” Section 28
is therefore well suited to addressing offshore installation pollution as, unlike the MPCCLA, it
recognises the role of the operator (the owner of an installation will likely be a foreign entity
with no presence in South Africa). Extending the obligation to take reasonable measures to
minimise or prevent pollution to the operator of an installation is certainly desirable.
Furthermore, allowing offshore installation claims to be heard in terms of NEMA would bypass
the ‘paltry’ liability limitation of R200 million.

In conclusion, extending NEMA to apply to offshore installations would certainly warm the
hearts of environmentalists due to the possibility of unlimited and absolute liability. However,
such an approach presents more difficulties than it ultimately solves. Unlimited liability is a
rarity in maritime law, and ought only to apply in instances where the pollution was caused by
wilful misconduct or gross negligence. To impose unlimited liability upon an owner or operator
who was not negligent is not congruent with current international law, or with the practice of

states such as the USA. As such, it is submitted that the more desirable short-term solution would

157 NEMA, 528(2).
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be to amend the MPCCLA to recognise civil claims arising in the EEZ and continental shelf,
coupled with an increased limitation amount. In the absence of a regional convention applicable
to offshore installations operating off South Africa’s coast, the desirable long term solution
would be the creation of a global convention applicable to offshore installations, with South
Africa becoming a party to such a convention. Merely extending the provisions of NEMA is not

the answer.

3.2.1.5. Other relevant legislation:

Beyond the statutes already discussed there is additional legislation that is relevant in the
context of liability for an offshore platform oil spill, albeit in a limited manner. The Marine
Pollution (Prevention of Pollution from Ships) Act gives effect to the MARPOL convention in
South African law.® The provisions of this Act make it an offence to dump in or otherwise
pollute the ocean in the course of operating a vessel.!® In the specific context of offshore
platforms, MARPOL (and thus the Act) prohibit discharges from the installation whilst it is in a
mobile configuration but the release of harmful substances directly arising from the exploration,
exploitation and associated offshore processing of sea-bed mineral resources is specifically
excluded from its ambit.*®® MARPOL, and the Prevention of Pollution Act, are therefore of

limited application in the context of offshore platforms.

The Dumping at Sea Control Act prohibits the unauthorised dumping of any substance (or
the loading of any substance onto a vessel or installation for the purposes of dumping) into the
sea.!® The Dumping Act defines the ‘sea’ to include the internal waters, the territorial waters
and the waters within the EEZ.1°2 The onus is on the accused to demonstrate that the dumping

was necessary to save human life, secure the safety of the installation or to prevent damage to the

188 Act 2 of 1986 (‘Prevention of Pollution Act’). International Convention for the Prevention of Pollution from
Ships, 1973, 2 November 1973, 1340 UNTS 184, 2 October 1983, amended by Protocol of 1978 Relating to the
International Convention for the Prevention of Marine Pollution from Ships 1973, 17 February 1978, 1340 UNTS
61, 2 October 1983 (‘MARPOL’). For a discussion of the applicability of MARPOL to offshore platforms, see 2.2.4.
189 prevention of Pollution Act, s3A.

1% MARPOL, art. 2(3)(b)(ii).

191 Act 73 of 1980 (‘Dumping Act’), s2(1)(c).

192 1bid, s1.
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installation.'®® The Dumping Act, pending Presidential proclamation, has been wholly repealed
by the National Environmental Management: Integrated Coastal Management Act.*%
NEMICMA prohibits the dumping of any waste or other material within the coastal waters or
EEZ of South Africa, or on the high seas, from a platform or other man-made structure.®®
Dumping is defined as the ‘deliberate disposal’ of any waste or other material at sea.!®® It is
doubtful that these provisions would cover a serious spill emanating from an offshore platform,
as such a spill is unlikely to be deliberate. Such a spill would fall within the ambit of the
MPCCLA.*’

The Marine Pollution (Intervention) Act!®® incorporates the International Convention
Relating to Intervention on the High Seas in Cases of Oil Pollution Casualties (‘Intervention
Convention’)!*® into South African law. The Intervention Convention sought to empower states
to intervene in the event of a maritime casualty in order to protect its coast. However, the
convention (and thus the Act) defines a ship to include a floating craft ‘with the exception of an
installation ... engaged in the exploration and exploitation of the resources of the sea-bed and the
ocean floor and the subsoil thereof”.2%° Therefore the Intervention Act, whilst possibly applicable
to a collision involving an offshore platform in a mobile configuration, would not be applicable

in the event that a spill occurred whilst the platform was engaged in drilling.

193 1bid, s2.

194 Act 24 of 2008 (‘NEMICMA), s98.

195 NENICMA, s70(1)(e).

1% NEMICA, sl.

197 MPPCLA, s10(1).

198 Act 64 of 1987 (‘Intervention Act’).

199 1969 International Convention Relating to Intervention on the High Seas in Cases of Qil Pollution Casualties, 29
November 1969, 970 U.N.T.S. 211, 6 May 1975 (‘Intervention Convention”).

200 |ntervention Act, schedule 1, art. I1.
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3.2.2. ISSUES PERTAINING TO THE ENFORCEMENT OF CLAIMS

The nature of the claims that might arise under the common law, and whether they would be
based in contract, delict or some other grounds, is beyond the scope of this dissertation. Suffice
to say that there may be instances where a claimant can formulate a common law claim and may
wish to pursue such a claim. In this case, as well as in the case of claims arising under statute, the

procedure by which such a claim might be enforced must be considered.

3.2.2.1. Admiralty Law:

South Africa’s admiralty law has been codified into a single piece of legislation - the
Admiralty Jurisdiction Regulation Act (‘AJRA”).2% In terms of AJRA, a litigant may commence
an admiralty action in order to enforce a maritime claim. The definition of ‘maritime claim’
includes ‘pollution of the sea or sea-shore by oil or any other substance emanating from a
ship’.2%2 The term ship is defined to mean ‘any vessel used or capable of being used on the sea or
internal waters, and includes any... oil or other floating right, floating mooring installation or
similar floating installations, whether self-propelled or not’.?2%® AJRA’s definition of ship may
exclude fixed installations,?®* but would include semi-submersible installations such as the
Deepwater Horizon.?® It is therefore apparent from section 1 of AJRA that an oil spill from an

offshore platform (albeit a floating platform) would fall within the definition of maritime claim.

AJRA contemplates two forms of proceedings, an action in rem against the installation itself

or an action in personam against the person causing the harm.2°® An action in rem is commenced

208

by the arrest of the installation,?°” or an associated ship,?°® and may only be used to enforce a

201105 of 1983.

202 AJRA, sl(1)(z). AJIRA also contains a ‘catch-all’ provision in s1(1)(ee), stating that a maritime claim will
‘include any other matter which by virtue of its nature of subject matter is a marine or maritime matter, the meaning
of the expression marine or maritime matter not being limited by reason of the matters set forth in the preceding
paragraphs’. It seems any pollution related claim arising from an offshore installation would fall with s1(1)(ee).

203 AJRA, s1.

204 Devine 1993 (note 157 above) 283.

25 R Abeyratne ‘The Deepwater Horizon Disaster - Some Liability Issues’ (2010) 35 Tul. Mar. L. J. 125, 126.

206 Devine 1993 (note 157 above) 283.

27 AJRA, s3(5).

208 AJRA, s3(6).
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maritime claim in two instances: the claimant has a maritime lien over the property to be
arrested,?® or the owner of the property to be arrested would be liable to the claimant in an
action in personam in respect of the cause concerned.?!® An action in personam can only be
instituted against a person who is resident or conducts business in South Africa,?!* whose
property within the court’s area of jurisdiction has been attached to found or confirm

212 who has consented to the jurisdiction of the court,?'® in respect of whom the court

jurisdiction,
has jurisdiction in terms of the Insurance Act, 1943,%%* or in the case of a company, the company
has a registered office in South Africa.?®® In the specific context of offshore installations, it is
quite likely that the party operating the installation will be a foreign company. For an action in
personam to be instituted in such a case, the claimant would have to attach the property

belonging to the party who is liable in respect of the claim to found or confirm jurisdiction.

Whilst these two actions differ in both practical and theoretical respects, they both share a
common limitation - the arrest or attachment must be effected within the territorial waters of
South Africa.?® This presents a clear difficulty as offshore installations are likely to operate in
the EEZ or in the waters above the continental shelf,}” beyond the reach of AJRA’s provisions.
This problem could be solved by the Maritime Zones Act, as it states that any law applicable in
South Africa is applicable to offshore installations,?*® and that an installation falls under the
jurisdiction of the closest magisterial court district.?® This approach seems congruent with
international law, as UNCLOS confers upon coastal states the exclusive right to construct,
operate and regulate structures that are exploring for and exploiting minerals within both the

209 AJRA, s3(4)(a). Whether oil pollution damage creates a maritime lien is subject to debate. Staniland (note 96
above) 300-302 argues that in additional to the traditional categories of maritime lines, there exist additional
maritime liens including for ‘consequential pollution damage done by ship’. Staniland argues that such a lien is
merely an extension of the traditional lien for damage done by a ship. Staniland does concede however that his
argument is ‘contrary to the orthodox view’.

210 AJRA, s3(4)(b).

21 AJRA, s3(2)(a).

212 AJRA, s3(2)(b).

213 AJRA, s3(2)(c).

214 AJRA, s3(2)(d).

215 AJRA, s3(2)(e).

216 AJRA, s2(2).

217 Devine 1993 (note 157 above) 281/282. See also Devine 1994 (note 157 above) 736.

218 Maritime Zones Act, s9(1).

219 Maritime Zones Act, s9(2)(3).
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EEZ and continental shelf.??® Devine argues that extending jurisdiction over installations
operating in the EEZ and continental shelf is fundamentally different from extending jurisdiction
to cover tankers and other such vessels, as the latter would infringe upon the vessels’ right to
navigation.??! It is submitted that the clearest solution to this dilemma would be to amend AJRA
to clearly permit the arrest or attachment of an installation in the EEZ or continental shelf.?%2

3.2.2.2. Common Law:

Incidents where a litigant may proceed against the owner or operator of an offshore
installation under the common law are limited. In the event that the pollution damage falls within
the scope of section 9 of the MPCCLA, the claimant is barred from proceeding in terms of the
common law. Where the claim falls outside of this section 9 definition, a claimant would rather
resort to NEMA, as it relieves them of establishing fault. Finally, where the installation is not
affixed to the sea bed, any pollution claim from an installation would more than likely constitute
a maritime claim, which will decided in accordance with the principles of admiralty law.??3
Therefore, there are extremely limited circumstances when a claimant may resort to South

Africa’s common law.

As Devine notes, there are situations where a claim would not arise under admiralty law and
it would be possible for a claimant to rather rely on the law of delict if the claim involves
pollution from a platform affixed to the sea bed.??* Such claims are perfectly permissible as
AJRA states that where a claim is not recognised under English maritime law, it will be
determined according to principles of Roman-Dutch law.??® The immediate concern, which has
been raised repeatedly in this chapter, is that of jurisdiction. The South African courts may only

exercise their common law jurisdiction for delicts that occurred within the territorial waters and

220 UNCLOS, art. 60 and 80. See 2.2.1. for a discussion of UNCLOS and the rights of coastal states.

221 Devine 1993 (note 157 above) 285.

222 Devine 1993 (note 157 above) 291.

223 Devine 1994 (note 157 above) 744. See also s7(2) of AJRA provides that if the question of whether a matter
constitutes a maritime claim arise before a court, that court must immediately decide whether if the claim should be
heard in a competent court exercising its admiralty jurisdiction. In terms of s7(4), once this decision has been made,
it cannot be appealed.

224 Devine 1993 (note 157 above) 286/287.

225 AJRA, s6(1).
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internal waters.??®® However, the Maritime Zones Act explicitly states that common law shall
apply on an in respect of an installation.??” Therefore, it is clear that the common law will be

applicable to an offshore platform that is located in the EEZ or on or above the continental shelf.

A further challenge as there is no general duty in the South African common law not to
pollute. When claiming for pecuniary loss, the plaintiff would have to establish that they are
entitled to compensation because the defendant ‘[unreasonably], or contrary to the boni mores or
legal conventions of the community, failed to prevent harm to the plaintiff.’??® Negligence alone
is not sufficient to attract liability. In Telematrix (Pty) Ltd t/a Matrix Vehicle Tracking v
Advertising Standards Authority SA??° the Supreme Court of Appeal, per Harms JA, stated that
‘the fact that an act is negligent does not make it wrongful, although the foreseeability of damage
may be a factor in establishing whether or not a particular act was wrongful. To elevate
negligence to the determining factor confuses wrongfulness with negligence ...”2*° The courts, in
imposing liability for an omission, will consider whether there is a legal duty to prevent the harm
by bearing in mind the risk of the potential harm and the cost to prevent the harm from

occurring. !

After a potential claimant has overcome the hurdles of jurisdiction and establishing a legal
duty, another difficulty awaits him - establishing the element of fault.?®? Fault may take the form
of either intention (dolus) or negligence (culpa).?3 It is perhaps safe to assume that instances

where an owner or operator intentionally caused oil pollution are a rarity, and that pollution is far

226 Yorigami Maritime Construction Co Ltd v Nissho-Iwai Co Ltd 1977 (4) SA 686 (C), 696D-G.

227 Maritime Zones Act, s9(1).

228 M Loubser & R Midgley et al. ‘The Law of Delict in South Africa’ (2010) 143.

2292006 (1) SA 461 (SCA).

230 |bid, para 12.

231 |_oubser and Midgley (note 228 above) 149. See also Administrateur, Transvaal v Van der Merwe 1994 (4) SA
347 (A) at 361H-362B where the Appellate Division, per Olivier AJA, held that a defendant can only be held liable
where the circumstances indicate that he could reasonably have been expected to act and take precautionary
measures to prevent the harm from occurring. At 363C, the court further held that one must consider the
affordability and proportionality between the possible harm and the possible costs of prevention in order to
determine whether a duty was owed by the defendant to the plaintiff.

232 R Midgley ‘Fault under the actio iniuriarum: Custer’s last stand?’ in Trynie Boezaart and Piet de Kock Vita
perit, labor non moritur: Liber memorialis: PJ Visser (2009) 187. Midgley reiterates that the elements of a common
law delict are ‘harm sustained by the plaintiff; conduct on the part of the defendant which is wrongful; a causal
connection between the conduct and the plaintiff’s harm; and the fault or blameworthiness on the part of the
defendant’.

233 Devine 1993 (note 157 above) 287.
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more likely to result as a product of negligence. As was noted in chapter 2, offshore oil
exploration and exploitation is considered an ultra-hazardous activity.?®* It is an activity that
stretches the limits of human ingenuity and technical capability. This results in a situation where
disaster may strike even where the operator of the platform has exercised reasonable care.?® It is
precisely for this reason that international law (and the law of foreign states)?*® has embraced the
standard of strict liability for ultra-hazardous activities. South Africa, through NEMA, has
embraced strict liability in its statutes, but the common law principles of delict have been slow to
implement the standard.?®” Therefore, if an owner or operator is able to demonstrate that they

acted with reasonable care, the plaintiff’s claim will be defeated.

3.2.3. CONCLUSION

Whilst an owner or operator of an offshore platform could be held liable for an oil spill in
terms of South African law, a confused legislative patchwork renders the situation complex. The
state has certainly attempted to satisfy the constitutional requirement to enact laws to protect the
environment, but these laws lack the cohesion of their USA equivalents. The MPCCLA is based
on a dated convention, the CLC 69, a convention that was never designed to cater for offshore
installations. The result is that installation owners are not required to furnish any financial
security, and owners are able to limit their liability to paltry amount. A further concern is that
civil claims involving installations drilling in the EEZ or continental shelf are not possible in
terms of the MPCCLA. In these two areas, claims in terms of other legislation (notably NEMA)
or under the common law might also be excluded due to the wording of section 10 of the
MPCCLA. It is submitted that Parliament must amend the MPCCLA to recognise claims
involving installations arising in the EEZ or the continental shelf. Further amendments that ought

to be enacted include raising the amount of the owner’s liability limitation, allowing for the

234 4.3. of this dissertation contains a focused discussion on liability for ultra-hazardous activities in international
law.

235 See 2.1.1. for a commentary on the Ixtoc 1 spill, a spill that occurred despite the operators taking reasonable steps
to prevent and minimise the harm.

236 Rylands v Fletcher (1868) L.R. 3 H.L. 300. Green v General Petroleum Corporation 205 Cal. 328, 270 P. 952
(1928) Both these cases recognised that oil drilling constituted such an abnormally dangerous activity, that
demonstrating reasonable care was insufficient for escaping liability.

237 oubser and Midgley (note 228 above) 22/23. The authors note that there are instances where the common law
recognises strict liability, but these relate to vicarious liability or some other form of control or agency (such as
owners being held liable for the failure to control their animals).
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imposition of liability against the operator instead of merely the owner, and introducing
compulsory financial security measures. Only through such steps can South Africa truly give

effect to the Constitution’s mandate for protecting and preserving the environment.

3.3. COMPARISON AND CONCLUSION

The domestic legislation of the USA and South Africa appear, at least superficially, to be
quite similar in their approach of imposing liability for offshore pollution. Both the OPA 90 and
the MPCCLA impose strict liability upon polluters with limited defences available to the
polluter.® Both statutes include ‘liability caps’ that are available to a defendant in limited

circumstances, 2%

with the limits of both caps being the subject of considerable academic
criticism.?*® However, despite both systems sharing this same general framework, they differ

significantly in a number of respects.

Where the pollution emanates from an offshore installation, OPA 90 does not limit claims
relating to removal costs. In addition to these costs, a claimant may seek six detailed forms of
damages including pure economic loss.?** As noted above, the OPA 90 does not include claims
for personal injury or death.?*? Claims under South African law are not as clear as under its
American counterpart. The MPCCLA allows claims for measures taken to reduce or prevent
damage resulting from the pollution as well as claims for any loss or damage resulting from the
pollution.?*® The MPCCLA is based on the CLC 69, and the liability provisions of the CLC 69
have been interpreted to include clean-up and preventative measures, property damage (and loss
consequential to that damage), pure economic loss, environmental damages and attorney costs.?*®
The CLC 69 does not allow claims for lost government income or for an increase in the price of

government services, something the OPA 90 does permit.?*¢ However, since the CLC 69 was not

238 OPA 90, §2702; MPCCLA, s9.

239 OPA 90, §2703; MPCCLA, s5(b)(ii).

240 Force 2011 (note 29 above) 945. See also Hare (note 42 above) 141.
241 OPA 90, §2702(b)(2).

242 Robertson (note 38 above) 242.

243 MPCCLA, s9(1).

244 CLC 69, art. 111

245 Schoenbaum (note 18 above) 402.

246 |bid.
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included as a schedule to the MPCCLA,?*" it is submitted that it remains unclear whether South
African courts would interpret the liability provisions in the same manner. Differences between
the OPA 90 and the MPCCLA are compounded by varying liability caps. The OPA 90 does not
limit claims relating to recovery costs where the source of an oil spill is an offshore facility,?®
whereas the MPCCLA does not differentiate between the various forms of damages for

limitation purposes.?#°

A crucial difference between OPA 90 and the MPCCLA is the party that may be held
accountable. OPA 90 allows claims against the responsible party in the event of an oil spill,?°
but the MPCCLA only permits claims against the owner of an installation.? It is submitted that
the use of the term ‘owner’ is a fundamental error on the part of South African legislators.
Whereas the entirety of the USA’s federal marine pollution law is captured in the OPA 90, South
Africa does not enjoy the same all-encompassing approach. Due to the unfortunate wording of
section 9 of the MPCCLA, in that it only mentions ‘owners’, it is quite probable that claims
against offshore oil operators may be entertained in terms of other legislation, specifically
NEMA,?2 by virtue of the Maritime Zones Act.?>® Unlike the OPA 90 and the MPCCLA,
NEMA does not include a cap on liability,?®* nor does it provide the operator with defences
exempting or limiting liability.?>® Therefore it is submitted that under South African law the
operator of an offshore installation may potentially face unlimited, absolute liability. Whilst this
will surely lift the spirits of a plaintiff, unlimited liability renders a risk uninsurable and this
lacuna should be addressed by the legislature.

Another difference between the USA and South Africa are provisions relating to financial

security. The OPA 90 requires offshore operators to furnish security, with the amount being

247 Couzens 2010 (note 116 above), para. 236.

248 OPA 90, §2704(a)(3).

249 MPCCLA, s5(b)(ii).

250 OPA 90, §2701(25).

5L MPCLLA, 9.

252 MPCCLA, s10(1) states that the owner of the installation is not liable otherwise than under the provisions of the
act. Crucially, the definition of ‘owner’ does not include operators (unless the owner is the state) and this leaves the
operator open to a variety of other claims.

253 Maritime Zones Act, s9.

254 Bareki (note 173 above) 440H.
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determined in the light of numerous factors indicating the level of risk.2>® The offshore operator
may be required to furnish up to $150 million in security.?®" South Africa unfortunately has no
equivalent provision, requiring security only for vessels carrying oil in bulk as cargo.?®® This is a
direct consequence of South African legislators copying provisions of the CLC 69 into a statute,
but failing to adequately alter its provisions to cater for offshore installations. The mimicking of
the CLC 69’s provisions has a second consequence. A claimant will not be able to claim from the
International Oil Pollution Fund (or supplementary fund) as such claims are excluded.?®®
Furthermore, the MPCCLA does not require the creation of a similar fund for offshore
installations. This is in stark contrast to the USA, which has created the Oil Spill Liability Trust
Fund,?® a fund that can pay a claimant up to $1 billion in the event of a spill from an offshore
installation.?®* South Africa is currently readying legislation that would update its laws to
conform to CLC 92, but this has no effect on offshore installations as the amendment bill does
not repeal the existing law, nor does it amend any provision relating to offshore installations.
South Africa is therefore woefully unprotected in comparison to the USA, for whilst it may be
able to impose liability on the owners and operators of offshore installations, there is no

guarantee that the polluter would be able to satisfy the claim.

In conclusion, whilst the USA and South Africa both have legislation addressing spills from
offshore platforms, the USA enjoys far greater protection in the event of a spill. This is perhaps
unsurprising as the Gulf of Mexico is an oil rich area that hosts numerous offshore platforms
whilst South Africa is still developing its offshore petroleum industry. The OPA 90 was passed
in the wake of the Exxon Valdez spills, an event that forced US legislators to address the threat
posed by marine pollution. The Deepwater Horizon will be the first true test of the OPA 90’s
provisions and it is likely that the litigation will be drawn out for many years. South Africa, it

seems, has yet to truly awaken to the potential harm posed by the offshore oil industry.

25 This led the Transvaal High Court in Bareki (ibid) at 4401-441B to comment that NEMA may actually impose
absolute liability due to the absence of any statutory exemptions.

256 OPA 90, §2716(c)(1)(C).

257 | bid.

258 MPCCLA, s13(1).

29 CLC 69, art. 1 defines a ship as a sea-going vessel actually carrying oil in bulk as cargo. For this reason, claims
involving offshore installations do not fall within the ambit of the CLC 69.

20 U.S.C. 26, 89509(c)(1)(A).

21 U.S.C. 26, §9509(c)(L)(A)(i).
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CHAPTER 4: A PROPOSAL FOR A GLOBAL CONVENTION REGULATING
OFFSHORE OIL PLATFORMS

It is clear that international law, be it in the form of customary international law principles,
global and regional instruments, or even a private voluntary agreement, is presently insufficient
to properly address an oil spill emanating from an offshore platform. International law applicable
to offshore platforms is piecemeal, and this is illustrated by the varying domestic legislation of
the two states considered in chapter 3. Nowhere is this ‘piecemeal’ approach more evident than
in the specific context of liability. It is submitted that states have been reluctant to address this
regulatory dilemma for two primary reasons: 1) large-scale spills from offshore installations are
infrequent, and 2) the offshore petroleum industry generates a significant amount of tax revenue
and states are loathe to disrupt the industry. Due to recent spills that have garnered international
media attention, it is hoped that states re-examine the laws applicable to the offshore petroleum
industry. It is therefore necessary to consider a number of proposed solutions to this problem.
There are many aspects of the offshore oil industry that could benefit from global regulation such
as safety standards, licensing aspects, wreck disposal and salvage but for present purposes
discussion will be limited to those pertaining to civil liability arising from oil pollution. An
argument will be made for the adoption of a global convention dedicated to offshore platforms
and the various strengths (and accompanying weaknesses) of this proposal will be canvassed. In
proposing a ‘global’ convention, various aspects will be explored including the standard of
liability, financial security, definitions of pollution, operator vs. state liability and dispute
resolution. It is hoped that this analysis will reveal a viable solution to resolve the identified
lacuna that presently exists in international law, which will hopefully result in more uniform

domestic legislation.

4.1. CURING DEFICENCIES IN INTERNATIONAL LAW WITH A GLOBAL
CONVENTION:

A global convention dedicated to the regulation of offshore platforms and similar
installations is not a novel concept, and there have been a number of proposals and draft

conventions to this effect. In 1977 the Convention on Civil Liability for Oil Pollution Damage

101



Resulting from Exploration for and Exploitation of Seabed Mineral Resources (‘CLEE’)! was
signed and although regional in its application, it seemed to be a model for future conventions.
Unfortunately CLEE failed to garner the requisite number of signatures in order to come into
force, although it did serve as a forerunner to the OPOL agreement.? Attempts at drafting a
convention dedicated to offshore platforms did not cease with CLEE’s failure. In 1977, the
Comite Maritime International (‘CMI’) drafted a Convention on Offshore Mobile Craft in its
conference at Rio de Janeiro (‘the Rio Draft’).® Attention was diverted from the Rio Draft due to
other international maritime law concerns.* In 1994 the CMI accepted an amended version of the

Rio Draft, now referred to as the ‘Sydney Draft’.

Before considering the substance of a global convention as proposed by the CMI, the
question that must be addressed is whether a global convention is truly the most appropriate tool
for regulating offshore platforms. The approach of relying on regional instruments appears to be
favoured at present,® so it is necessary to consider the merits of a ‘global’ approach. A number of
authors suggest that reliance on regional regimes is flawed due to the international nature of
deep-sea mineral exploration and exploitation. Justice Rares notes that ‘ingenuity and economic
imperatives are likely to make it feasible at some future time for hydrocarbons to be discoverable
and recoverable in international waters.”” Troianiello supports Rares’ call for global regulation,

writing that ‘global regulation is indispensable because an oil spill caused by an offshore

! Convention on Civil Liability for Oil Pollution Damage Resulting from Exploration for and Exploitation of Seabed
Mineral Resources, 1 May 1977, 16 ILM 1451 (‘CLEE’).

2 Offshore Pollution Liability Agreement, (1974) 13 I.L.M. 1409 and (1975) 14 I.L.M. 147, available at
http://www.opol.org.uk/downloads/opol-agreement-jul12.PDF, accessed on 1 June 2013 (‘OPOL’). See discussion
at 2.3.1. of this dissertation.

3 R Shaw ‘Regulation of Offshore Activity - Pollution liability and other aspects’ Paper presented at the CMI
Conference 2012, Beijing, 14 - 19 October 2012, available at
http://www.cmi2012beijing.org/dct/attach/Y2xiOmNsYjpwZGY6Mjg5SNDY=, accessed 10 June 2013.

4 Canadian Maritime Law Association ‘The Draft Convention on Offshore Units, Artificial Islands and Related
Structures’ Comite  Maritime  International =~ Newsletter ~ No. 1 (2004),  available  at
http://www.comitemaritime.org/Uploads/Newsletters/2004/Binder1.pdf, page 2.

5> Convention on Offshore Units, Artificial Islands and Related Structures Used in the Exploration for and
Exploitation of Petroleum and Seabed Mineral Resources, 200 (OUC 200) May 2001 Draft, available at
http://www.comitemaritime.org/Uploads/Newsletters/2004/Binder1.pdf, page 3 (annexure 3).

6 See International Maritime Organisation, Resolution A.448(X1), 15 November 1979.

7 S Rares ‘An International Convention on Off-Shore Hydrocarbon Leaks?’ (2012) 26 Austl. & N.Z. Mar. L.J. 10,
12.
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exploration or exploitation accident meets no boundaries and might occur anywhere.’® Agyebeng
comments that ‘the high seas and other areas beyond the limits of national jurisdiction become
even more vulnerable to the deleterious effects of pollution in the absence of a global instrument
on civil liability’.? The concern of these authors is well warranted, as it would be naive to rely on
the benevolence of platform operators to clean up any oil pollution in international waters
without the economic or political pressure of a state encouraging them to do so. An additional
concern with the reliance on regional regulatory regimes is fragmentation. It is clear from the
earlier analysis of regional instruments that they differ significantly in a number of respects,
especially the allocation and extent of liability (which is arguably the most contentious issue). A
global convention, unlike its regional counterparts, has the potential to obtain the status of
customary international law thus potentially allowing its provisions to bind states that are not
signatories.’® Such an approach would not fall foul of UNCLOS provisions, provided that the
powers of coastal states are not diminished.'! Uniformity also leads to commercial convenience,
as a uniform set of regulations creates certainty, which in turn facilitates trade and avoids
disputes and conflict of laws.'? Offshore oil leaks could potentially affect international trade by
sea as large leaks could disturb shipping lanes and lead to navigation difficulties.’® A final, albeit
philosophical, point in favour of a global convention is found in UNCLOS’s recognition that the
ocean and its resources are ‘the common heritage of mankind.”** As Tharpes explains, there is
‘need for a collective effort, comprised of all countries, to prevent and control transnational
pollution. In short, an international regime is necessary.’*® It follows that a patchwork of regional

conventions does not truly protect ‘mankind’s’ rights, as not all states will be party to such

8 A Troianiello ‘Deep Sea Mining: A New Frontier for International Environmental Law’ (2012) available at
http://works.bepress.com/cgi/viewcontent.cgi?article=1000&context=antonino_troianiello, accessed 7 June 2013,
page 8.

® K Agyebeng ‘Disappearing Acts - Toward a Global Civil Liability Regime for Pollution Damage Resulting from
Offshore Oil and Gas Exploration” (2006) Cornell Law School Graduate Student Papers, Paper 11. Available at
http://scholarship.law.cornell.edu/lps_papers/11, page 6. The author stresses that despite legal boundaries, the
world’s oceans comprise of a single body of water and thus large-scale pollution will inevitably be transboundary.

10 Carroll B ‘Drilling in the Deep: Jurisdiction over Oil Rigs Operating Outside of the Territorial Zone in Light of
the Deepwater Horizon Spill” (2011) /8 Sw. J. Int’l L. 667, 684.

1 1bid, 685.

12 The need for commercial convenience was recognised in the Preamble of the Sydney Draft.

13 Rares (note 7 above) 15.

14 United Nations Convention on the Law of the Sea, 10 December 1982, 1833 U.N.T.S. 3 (‘UNCLOS"), art. 136.
15'Y Tharpes ‘International Environmental Law: Turning the Tide on Marine Pollution’ (1989) 20 U. Miami Inter-
Am. L. Rev. 579, 598.
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agreements. Only a global instrument, attaining the status of customary international law, could

truly meet this (perhaps lofty) ambition.

If one accepts the need for a global convention focusing on offshore platforms, it is necessary
to consider the scope of such an instrument. Should such an instrument seek to set minimum
thresholds and rely on states to elaborate, or should the instrument contain detailed provisions
and remove some discretion from state lawmakers? Would granting states a wide discretion
defeat the very uniformity a global convention seeks to create?*® In order to truly appreciate the
possible merits of a global convention, it is appropriate to explore current (and past) attempts at
drafting such a convention. In addition to this examination, consideration will be given to other
notable global conventions relating to offshore platforms (as well as transboundary harm in
general) in an attempt to create a contemporary framework addressing pollution from offshore

platforms and similar structures.

4.2. SCOPE OF THE PROPOSED CONVENTION:

A starting point for any convention is its scope. The convention should be global in nature
and focus specifically on offshore installations conducting deep sea drilling. Whilst the focus of
the present discussion is oil pollution, it should be noted at this juncture that offshore platforms
are used for a variety of purposes, including gas exploitation. It is presumably for this reason that
CLEE had a very wide ambit, defining an ‘installation’ as ‘any well or other facility, whether
fixed or mobile, which is used for the purpose of exploring for, producing, treating, storing,
transmitting or regaining control of the flow of crude oil from the seabed or its subsoil’.*” CLEE
further included ‘any well which is used for the purpose of exploring for, producing or regaining
control of the flow of gas or natural gas liquids from the seabed or its subsoil during the period
that any such well is being drilled...’*® CLEE’s definition of installation also included wells that

are used for exploring for any minerals other than crude oil, gas or natural gas liquids’ provided

16 B Dubais ‘The 1976 London Convention on Civil Liability for Oil Pollution Damage from Offshore Operations’
(1977-1978) 9 J. Mar. L. & Com. 61, 76.

17 CLEE, art. 1(2).

18 Ibid, art. 1(2).
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that such exploration involves ‘the deep penetration of the subsoil of the seabed.’*® The
definition also made provision for facilities used solely for storing crude oil that has been
removed from the seabed or subsoil.?° Finally, the definition specifically excludes any vessel that
is defined as a ship by CLC 69.2 It is clear from this very wide definition that CLEE was drafted
with the intention of complementing the liability regime created by the CLC and Fund

Conventions.

CLEE, drafted in 1977, was one of the earliest attempts at creating a convention dedicated to
addressing pollution emanating from offshore platforms. The CMI has subsequently prepared a
number of draft conventions addressing offshore platforms, the most recent of which being the
Sydney Draft. The Sydney Draft distinguishes between artificial islands and offshore units. An
artificial island is defined as a ‘permanent installation or structure rigidly affixed to the sea bed
and used or intended for use for economic activities. ..’? The term offshore unit is defined as any
structure that is not permanently affixed to the sea bed and is capable of being moved while on
water, is ‘used for economic activities’ and includes accommodation for personnel and
equipment.2® A definition is also provided for ‘related appurtenances’ which are defined as
‘structures or installations associated with artificial islands or offshore units’ and are used in

relation to ‘economic activities’.2

The most apparent difference between the Sydney Draft and CLEE definitions is that the
latter gives the term ‘installation’ a broad, all-encompassing meaning whereas the Sydney Draft
instead follows a more nuanced approach, recognising a variety of platforms and affording them
separate definitions. Considering the scale of a global convention covering offshore platforms, it
is wise to distinguish between various forms of installations and structures in the definitions in
order to enable the convention to regulate the different structures more effectively. Whilst this

differentiation may not be vital in the context of liability, it would allow for more detailed

19 Ibid, art. 1(2).

2 1bid, art. 1(2).

2L 1bid, art. 1(2).

22 Sydney Draft, art. 1(1)(a). This definition expressly excludes pipelines.
2 |bid, art. 1(1)(h).

2 |bid, art. 1(1)(n).
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provisions relating to safety standards and other aspects.?® As a global convention relating to
offshore platforms would certainly extend beyond mere liability provisions, a targeted approach

to regulation is clearly desirable.?®

A second difference between CLEE and the Sydney Draft is their varying definitions of
pollution. CLEE defines ‘pollution damage’ as ‘loss or damage outside the installation caused by
contamination resulting from the escape or discharge of oil from the installation and includes the
cost of preventive measures and further loss or damage outside the installation caused by
preventative measures.’?’ Thus CLEE’s definition of pollution actually indicates the extent of
potential liability, but limits pollution to ‘oil pollution’. Although CLEE’s definition of pollution
initially appears to have a wide ambit, Dubais notes that ‘damage’ must be given a narrow
interpretation, excluding damage resulting from ‘fire, explosion, consequential and ecological
impairment’, the same interpretation given the 69 CLC Convention.?® The Sydney Draft contains
a slightly more precise definition, defining a ‘pollutant’ as the ‘escape of any substance or the
application of any energy process which is deleterious to the marine environment.’?® It is
suggested that the approach of the Sydney Draft is preferable, as it allows for a more nuanced
liability provision i.e. it would allow the drafters of a global convention to avoid restrictive
interpretations of ‘damage’ and rather define the exact ambit of an operator’s liability. This
suggestion may be countered by arguments favouring an ambiguous definition of pollution, for

as Hunt notes, the definition of pollution damage in the CLC and Fund Conventions (and thus

% Increasing safety measures and strictly regulating other operational practices could potentially reduce the
frequency of large oil spills. Indeed, the OPRC (see 2.2.3. of this dissertation) does contain some measures
applicable to offshore platforms. Llewelyn Usher Offshore Drilling in Ocean Waters and its Adverse Effect on the
Potential of Blue Carbon of Coastal State: A Belize Perspective (unpublished LLM dissertation, IMO, International
Maritime Law Institute, 2012) available at
http://www.rempec.org/admin/store/wyswiglmg/file/News/Forthcoming%20Meetings/Offshore%20Protocol%20WG
%20(Malta,%2013-14%20June%202013/WG%20384-%20INF.5%20-%20IMLI1%20Doc%20-
%20Llewelyn%20Usher%20-%20E.pdf, accessed on 11 September 2013, 29 concludes that whilst the OPRC is
presently the ‘most competent’ convention addressing safety and operational measures to minimise pollution from
platforms, it is not sufficient. Unfortunately a detailed study of such measures is beyond the scope of this
dissertation.

% R Richards ‘Deepwater Mobile Oil Rigs in the Exclusive Economic Zone and the Uncertainty of Coastal State
Jurisdiction’ (2011) 10 J. Int’l Bus. & L. 387, 388. Richards writes that ‘complete regulatory jurisdiction is required
to prevent and ensure against an environmental disaster.’

27 CLEE, art. 1(6). The term preventive measure is defined in article 1(7).

28 Dubais (note 16 above) 64.

2 Sydney Draft, art. 1(1)(m).
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also CLEE) grants local courts interpreting the convention some discretion in applying their own

domestic law principles when giving effect to these two conventions.*

The definitions of pollution found in the Sydney Draft and CLEE (and the CLC conventions)
may be further contrasted with the definition of ‘pollution damage’ contained in the Bunker Oil
Convention,3* which Rares considers a possible template for a global convention addressing
spills from offshore platforms.3? The Bunker Qil Convention defines pollution damage to mean
‘(a) loss or damage caused... by contamination resulting from the escape or discharge of bunker
oil... provided that compensation for impairment of the environment other than loss of profit
from such impairment shall be limited to costs of reasonable measures of reinstatement... and (b)
the costs of preventative measures and further loss or damage caused by preventive measures.”*
This definition is normally interpreted in a strict manner, prohibiting claims such as general
environmental damage. Claims for loss of profit are recoverable and national courts interpreting
the convention are given discretion when considering claims for personal injury.®* Whilst the
Bunker Oil Convention caters to a different scale of oil spill (thus excluding claims for death and
pure environmental damage), it continues the pattern established by the CLC (and therefore
CLEE) of recognising claims for pure economic loss arising from pollution as well as the

practice of granting national courts a measure of discretion in interpreting its liability provisions.

It is clear that an examination of existing definitions of pollution and pollution damage
reveals diverging definitions. Considering that a global convention regulating offshore platforms
ought to cover a variety of platforms and industries, CLEE’s definition of ‘pollution damage’

(which exclusively applies to oil pollution) is not sufficient. As offshore platforms are not

30 John Hunt A comparative analysis of the Civil Liability and Fund Conventions, TOVALOP and CRISTAL, the U.S.
Federal Oil Pollution Act and U.S. State Legislation, as legal mechanisms regulating compensation for tanker-
source oil pollution damage as of February, 1994 (unpublished LLM these, University of Natal, 1995) 66. Hunt
suggests that a “‘uniform meaning of “pollution damage” may in truth be unobtainable.’

31 International Convention on Civil Liability for Bunker Qil Pollution Damage, 23 March 2001, ILM 40, 1493, 21
November 2008 (‘Bunker Oil Convention’).

%2 Rares (note 7 above) 17.

33 Bunker Qil Convention, art. 1(9).

3 K Bachxevanis ‘The Bunker Pollution Convention’ (2009) Reed Smith LLP, litigation department publication,
available at http://www.reedsmith.com/files/Publication/3e41481a-9716-47ed-98bd-
caba84194932/Presentation/PublicationAttachment/c04f9b80-455d-432f-85f8-
cb7ea97347b1/The%20Bunker%20Pollution%20Convention%202001%20-%20K.%20Bachxevanis.pdf, accessed 9
September 2013.
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isolated to oil exploitation alone, the inclusion of gas extraction facilities (and other facilities
located offshore) seems prudent.®® The definition of pollution contained in the Sydney Draft
ought to be favoured as it recognises different forms of pollution, allowing for a more specific
provision allocating liability (it would allow the possibility of differing liability provisions
depending on the nature of the platform). Continuing the trend established by CLC 69 and the
Bunker Oil Convention, national courts ought to be granted discretion when interpreting the
liability provision to ensure that it is congruent with their domestic law principles, but not too

great a discretion that could undermine the uniform application of the convention.3®

4.3. LIABILITY UNDER THE PROPOSED CONVENTION:

Liability is likely to be the most contentious issue in any proposed global convention. The
reluctance of states to accept liability has been demonstrated by CLEE’s failure to gain
ratification, the Sydney’s Drafts failure to progress into anything more than a draft, and the on-
going debate concerning the ILC’s Draft Principles on transboundary harm®” - a debate that has
continued for three decades without reaching a workable resolution.® This creates the unnerving
impression that states are unlikely to agree on far-reaching liability provisions. It is hoped that
recent large-scale spills from offshore installations will motivate states to create a liability
framework applicable to installations, in the same way that tanker pollution prompted the
creation of the CLC and Fund conventions. Nevertheless, it is vital that this impasse is resolved
as the success of any global convention regulating offshore platforms is largely dependent on the
effectiveness of its liability provisions. There must be a clear allocation of liability; clear

criterion for incurring such liability and the exact quantum of any potential liability must be clear

35 Whilst the subject of regulating gas extraction facilities definitely merits a thorough discussion, it is beyond the
scope of this dissertation.

% Dubais (note 16 above) 76 writes that a global convention regulating offshore platforms ought to promote
uniformity. Dubais bemoans CLEE’s apparent departure from promoting uniformity as creating a ‘dangerous
precedent’.

372004 draft Principles on the Allocation of Loss in the Case of Transhoundary Harm Arising out of Hazardous
Activities (ILC, 2004) available in Report of the International Law Commission on its Fifty-Sixth Session (UN Doc.
A/CN.4/L.661, 8 July 2004) (‘2006 Draft Principles’) See 2.1.2 for further commentary on the 2006 Draft
Principles.

3 C Foster ‘The ILC Draft Principles on the Allocation of Loss in the Case of Transboundary Harm Arising out of
Hazardous Activities: Privatizing Risk?’ 14 Review of European Community & International Environmental Law
265 provides a detailed discussion on the development history and substance of the draft articles.
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from the outset - a necessity for insurers.*® Furthermore, no matter the nature of the liability
regime created by a global convention, it is necessary that states be compelled to respect that
regime. If states are able to disregard the convention and impose their own standard of liability, it
would result in uncertainty and render the convention useless.*® The standard of liability imposed

by a convention is therefore of paramount importance.

CLEE imposed strict liability upon operators of installations in the event of a spill,*! except
in limited circumstances.*® These limited circumstances allow an operator to escape liability for
pollution damage if ‘he proves that the damage resulted from an act of war, hostilities, civil war,
insurrection, or a natural phenomenon of an exceptional, inevitable and irresistible character.’*
CLEE also states that an operator will not be liable for damage occurring more than five years
after the well was abandoned,** nor will it be liable if the pollution damage ‘resulted wholly or
partly either from an act or omission done with intent to cause damage by the person who
suffered the damage or from the negligence of that person.”®® The liability framework created by
CLEE is nearly identical to that of CLC 69 but there is one significant difference. As Dubais
notes, CLC 69 exonerated the owner of tanker where the damage was ‘wholly caused by an act
or omission done with intent to cause damage to a third party’, allowing the operator to escape
liability in the case of sabotage.*® This exception is not found in CLEE.*" Dubais suggests that
the drafters of CLEE may have been ‘unduly influenced by the potentiality of a well blow-out’
thus causing them to remove sabotage as an exemption to liability.*® Instead, in the context of
liability for sabotage, CLEE appears to have been modelled after conventions regulating liability
for pollution from nuclear installations,*® specifically the Paris Convention on Nuclear Third

39 Rares (note 7 above) 21, in which he argues that ‘if liability of a rig controller is unlimited, it will be uninsurable.’
40 1bid.

41 CLEE, art. 3(2).

42 |bid, art. 3(3)(4)(5).

43 Ibid, art. 3(3).

4 1bid, art. 3(4).

% Ibid, art. 3(5). The wording of this exemption is very similar to that found in the Convention on Limitation of
Liability for Maritime Claims, 18 November 1976, 1456 U.N.T.S. 221, 1 December 1986 (‘Limitation Convention’),
art. 4; the Qil Pollution Act of 1990 (‘OPA 90’) §2703(a)(3), and the Marine Pollution (Control and Civil Liability)
Act 6 of 1981 (‘MPCCLA"), s9(3)(b).

46 Dubais (note 16 above) 64. International Convention on Civil Liability for Oil Pollution Damage, 29 November
1969, 9 ILM 45 (‘CLC 69°), art. 2(b).

47 Ibid, 65.

“8 |bid.

9 1bid.

109



Party Liability (‘1960 Paris Convention’).>® Dubais argues that comparing offshore installations
to nuclear installations for the purposes of ‘sabotage liability’ is flawed, as ‘nuclear plants are
closely guarded and protected by sophisticated means that an offshore operator cannot afford or
is not entitled to.”®* Whilst conventions allocating liability for nuclear pollution may be useful
when drafting provisions addressing transboundary harm, it is submitted that CLEE’s deviation
from the CLC 69 in this instance was unwise. As Dubais concludes, ‘there is simply no

justification for such transfer of a political risk onto private industry.’%?

CLEE envisaged a similar liability framework to CLC 69, save the sabotage exclusion
discussed above. Operators of installations are strictly liable for pollution damage (save for
limited circumstances) but such liability is capped. CLEE capped liability at 30 million Special
Drawing Rights (SDR) for five years, with the amount increasing to 40 million SDR thereafter.>®
CLEE states that ‘the operator shall not be entitled to limit his liability if it is proved that the
pollution damage occurred as a result of an act or omission by the operator himself, done
deliberately with actual knowledge that pollution damage would result.”>* In order to benefit
from this limitation, the operator must have contributed to a fund representing the limit of his
liability.> Once this fund has been constituted, the claimant will only be able to proceed against
that fund (and not against other assets held by the operator). Although Article 6 of CLEE created
the liability limitation, it is possible for states to deviate from its terms. Article 15 of CLEE
allows states to provide for ‘unlimited liability or a higher limit of liability than that currently
applicable under Article 6 for pollution damage caused by installations for which it is the
controlling state and suffered in that state or in another state party; provided however that in so

doing it shall not discriminate on the basis of nationality.’>® Dubais is critical of this provision as

%0 Convention on Third Party Liability in the Field of Nuclear Energy, 29 July 1960, 956 U.N.T.S. 251, 1 April 1968.
51 Dubais (note 16 above) 65.

52 Dubais (note 16 above) 65. See also Dubais, page 77, where the author concludes rather cynically that the liability
regime created by CLEE proves ‘that common sense cannot be expected to prevail when responsible governments
are faced with domestic political and social pressures.’

3 CLEE, art. 6(1). Article 9 of CLEE established a committee comprising of representatives from each state. This
committee would review the liability limitation, and increase the amount provided the state parties accept the new
limit.

% 1bid, art. 6(4).

% Ibid, art. 6(5).

%6 Ibid, art. 15(1).
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the drafters of CLEE originally sought to create a harmonised system of rules,®” which he argues
is of paramount importance, but the drafters appear to have ultimately favoured a system that
encourages diversity.>® Dubais is very critical of CLEE’s provisions allowing states to increase
the liability limitation (potentially removing it) whilst reducing the defences available to the
operator to escape liability (in comparison to CLC 69).%° One may be tempted to conclude that
Dubois’s criticism has been weakened in the wake of the Deepwater Horizon incident (as that
spill demonstrated the potential for catastrophic economic and environmental harm), but it would
be unwise to do so. The entire purpose of a global convention is the implementation of a uniform
liability standard, and if states disregarded this standard the convention would be rendered
useless.®® The need for clear liability limits is necessary for purposes of insurance, whilst states
currently enjoy the right to implement stricter liability regimes for pollution occurring within
their own territory.®* It is submitted that a uniform system with a high liability limitation is

preferable.

The liability regime created by CLEE thus shares many similar attributes to that created by
the CLC, save for a few aspects identified above, and therefore it is possible that a similar regime
would be accepted by the international community in a convention addressing offshore
platforms. Whilst CLEE did not receive the requisite signatures, it is submitted that a global
convention may spared the same fate as the international community is now more alive to the
risk of oil pollution from installations, and unlike in the case of CLEE, there are no comparable
global instruments that address oil pollution from offshore platforms. The CLEE regime creates a
clear liability limit that ought to satisfy insurers and the adoption of the strict liability standard is
welcome as it relieves the evidentiary burden on the claimant. This form of liability framework
has thus far proven very successful with oil spills from tankers, and it is hoped that its success

can be carried over to an offshore platform convention.®?

5 The Preamble of CLEE states that the parties were ‘desiring to adopt uniform rules and procedures for
determining questions of liability and providing adequate compensation in such cases.’

%8 Dubais (note 16 above) 76.

%9 Ibid, 77.

% Rares (note 7 above) 21.

61 Indeed, UNCLOS confers this right exclusively upon coastal states. See 2.2.1. for a detailed discussion of
UNCLOS.

52 Shaw (note 3 above) 7 notes the success of the CLC and Fund Conventions.
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The Sydney Draft proposes a liability regime that shares a number of similarities with CLEE
as it creates a system of strict liability coupled with a cap on liability. In the event that an
offshore platform causes pollution, a claimant may proceed against the owner of that platform.®3
Where the pollution damage is caused by pollutants from ‘natural reservoirs or other geologic
formations’ the claimant must proceed against the licensee of the platform.%* Pollution damage is
defined as ‘loss or damage caused outside an offshore unit, artificial island or related
appurtenance or outside a natural reservoir or other geologic formation, by the discharge of a
pollutant and includes the costs of preventive measures and further loss or damage caused by
preventive measures.”® As with CLEE, a licensee or owner can avoid liability under the Sydney
Draft in limited circumstances, specifically stating that ‘no liability for pollution damage shall
attach to an Owner or Licensee if it proves that the damage resulted from an act of war,
hostilities, civil war, insurrection, or a natural phenomenon of an exceptional, inevitable and
irresistible character.’®® Additionally, the Sydney Draft states that ‘if the Owner or Licensee
proves that the pollution damage resulted wholly or partly either from an act or omission done
with intent to cause damage by the person who suffered the damage or from the negligence of
that person, the Owner or Licensee may be exonerated wholly or partly from his liability to such
person.’®” The Sydney Draft does not allow an operator to escape liability for pollution damage
resulting from the intentional act of a third party who did not himself suffer the harm. Provision
is however made for cases where the loss is caused by two or more persons and the individual
party’s liability is proportionate to the degree to which they are respectively at fault or
negligent.%® The two or more parties are jointly and severally liable, but they are liable to each
other for their proportionate share of the damage.®® This might allow an operator or licensee to
have some recourse against a third party who intentionally caused (but did not suffer) the harm,

but it would be preferable to include sabotage as an exemption to liability.”

83 Sydney Draft, art. 11(4).

5 Ibid, art. 11(5). A licensee is defined by article 1(f) and (g) as any person or corporation who holds a licence,
concession, permit or other authorisation issued by a coastal state for economic activities.

% Ibid, art. 11(1).

% |bid, art. 11(7)

57 1bid, art. 11(9).

% |bid, art. 12(2).

% Ibid, art. 12(3).

0 Dubais (note 16 above) 65.

112



The terms of the Sydney Draft allow owners and licensees to limit liability for ‘claims in
respect of loss of life, personal injury or loss of damage to property in direct connection to the
operation of the offshore unit’; claims for loss resulting from infringement of non-contractual
rights; and claims in ‘respect of removing, raising or rendering harmless’ the offshore structure.”
The Sydney Draft did not include detailed liability limits, but indicated that such limits would
differentiate between pollution and non-pollution damage and would be based on ‘units of
account per mass ton or deadweight ton’.”? In a similar vein to CLEE, owners and operators are
required to create a fund in order to limit their liability.”® A party will not be able to limit their
liability where ‘the loss resulted from [a] personal act or omission, committed with intent to
cause such loss, or recklessly and with the knowledge that such loss would probably result.’’*
This provision prevents limitation in instances where the operator either intentionally causes the
harm or the harm results from his gross negligence (recklessness). It therefore differs from
CLEE, which only prevents a limitation of liability in instances of intentional conduct where the
operator knew pollution damage would result.” It is submitted that if one considers that the
purpose of a global convention is to hold the polluter accountable for the harm resulting from
their activities, it would not be conscionable to permit such a polluter to limit their liability
where they have acted recklessly. It is strongly suggested that a global instrument must prevent a

reckless polluter from benefiting from a liability limitation.

It is clear that CLEE and the Sydney Draft both impose the strict liability standard. This form
of liability originated in the English case of Rylands v. Fletcher,’® and has subsequently been
recognised in a number of international instruments. The case concerned the improper
construction of a subterranean reservoir that caused damage to a neighbouring mine. In what has
become a famous decision, the House of Lords, quoting the judgment of the court below, stated
that ‘the person who, for his own purposes, brings on his land and collects and keeps there
anything likely to do mischief if it escapes, must keep it in at his peril and if he does not do so, is

prima facie answerable for all the damages which is the natural consequence of its escape. He

"1 Sydney Draft, art. 13(3).
2 |bid, art. 13(5).

3 1bid, art. 13(8)(9)(10).
4 1bid, art. 13(4).

5 CLEE, art. 6(4).

76 (1868) L.R. 3 H.L. 300.
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can excuse himself by shewing [sic] that the escape was owing to the Plaintiff’s default; or,
perhaps, that the escape was the consequence of vis major, or the act of God.”’” The principle
confirmed by the House of Lords is still followed and it is submitted that the reasoning of the
court remains sound. Thus in the context of offshore platforms, this principle would hold the
operator or owner of a platform liable for a spill, irrespective of fault. The appeal of the strict
liability standard is that it holds polluters accountable, minimising their ability to avoid liability.
As Agyebeng notes, whilst it may seem harsh to impose liability on an operator or owner without
establishing fault, it is even more unreasonable and unfair to the sufferer of the harm if they are
made to bear the loss if the responsible party is able to show due care.” This approach has been
successful in the context of tanker pollution conventions and it is prudent that the Sydney Draft

(or any such convention) incorporates such an approach.

The similarity of the Sydney Draft to tanker pollution conventions is no coincidence. The
CMI (specifically the delegation from the Canadian Maritime Law Association) proposed a set
of principles that should be incorporated in any global convention dedicated to offshore
platforms, one of which states ‘offshore regime provisions should be consistent with other
generally accepted international maritime conventions except where the liability and operating
environments of the offshore industry are distinct or markedly different from the operation of
mobile seagoing commercial vessels as to require distinct international rules.”’® Interestingly, a
notable difference between oil tanker pollution liability and that of offshore platforms is that the
latter is explicitly excluded from limiting liability in terms of the 1976 Convention on Limitation
of Liability for Maritime Claims (‘Limitation Convention’).8% White notes that this is because the
Limitation Convention determines liability limitations based on a vessel’s tonnage, a metric that

is inappropriate in the context of offshore platforms since the spill size bears little correlation to

7 Rylands v. Fletcher, 339-340.

8 Agyebeng (note 9 above) 35.

S CMI Newsletter, available at http://www.comitemaritime.org/Uploads/Newsletters/CMI%20News%202011-3.pdf,
at page 3.

80 Convention on Limitation of Liability for Maritime Claims, 18 November 1976, 1456 U.N.T.S. 221, 1 December
1986.
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the platform’s mass.®* The idea of emulating tanker conventions may be wise considering their

success,® but there is one significant caveat - the absence of state liability.

As noted earlier,®® states have been reluctant to accept liability in cases of transboundary
pollution. Whilst the Sydney Draft and CLEE could conceivably be used to hold states liable,
this would only be the case where the state was the owner, operator or licensee of the offshore
platform.8* There are a number of reasons favouring state liability for spills occurring within
their jurisdiction - that is, within their EEZ, territorial waters or on their continental shelf.
Hancock and Stone suggest three such reasons in their argument that states should be primarily
liable in the event of the spill.& They contend that: 1) direct state liability would encourage states
to ensure that operators are financially capable of meeting any claims under a convention; 2) the
state that benefited the most from the offshore operation would bear the ultimate burden of
recovery of damages from the owner or operator who caused the pollution; and 3) such a duty
would be consistent with the principle confirmed by the Trail Smelter arbitration®® and Principle
21 of the Stockholm Convention®’ that states must ensure that activities within their territory do
not cause harm to the territory of another state.®® The duty on states to prevent harm in
neighbouring states has been recognised in a number of international instruments and ICJ
decisions.®® By channelling claims through the coastal state it would remove any concerns of
insolvency on the part of the private owner or operator, and thus ensure compensation for the
claimant. Further reasons favouring state liability are noted by Caron who suggests that a system
imposing such liability encourages reciprocal protection, prevents extra-legal consequences and

supports the notion of an international community favouring a regime of law over one of self-

81 M White ‘Offshore Craft and Structures: A Proposed International Convention’ (1999) 18 Australian Mining &
Petroleum L.J. 21, 25.

8 A Boyle and G Handl ‘International law and the Liability for Catastrophic Environmental Damage’ (2011) 105
Am. Soc’y Int’l L. Proc. 423, 428 favour an offshore convention emulating tanker conventions.

8 See 2.1. of this dissertation.

8 It is interesting to note that article 14(7) of the Sydney Draft states that where the owner or licensee of a platform
is a state party, there is no need for it to furnish financial security to cover its liability.

8 W Hancock and R Stone ‘Liability for Transactional Pollution Caused by Offshore Oil Rig Blowouts’ (1981) 5
Hastings Int’l & Comp. L. Rev. 377, 394.

8 3 R. Int’l Arb. Awards 1938 (1941).

87 The Declaration of the United Nations Conference on the Human Environment, Stockholm, 16 June 1972, U.N.
Doc. A/Conf. 48/14 at 2-65 (1972) (‘Stockholm Declaration’).

8 Hancock and Stone (note 85 above) 394/395.

8 See 2.1. in this dissertation for a detailed examination of the relevant customary international law duties between
states.
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help.®® States would obviously be reluctant to accept liability for polluting the coasts of their

neighbours, but they would be able to recover their costs from the responsible operator.

In discussing instances of state liability, it is helpful to consider other instruments regulating
transboundary pollution, as oil is not the only pollutant subjected to regulation by international
law. Similarities exist between the international regime governing marine oil pollution and that
governing damage resulting from nuclear activities.®* One of the greatest similarities between
these industries is that both are considered ultra-hazardous activities.®? Since both are ultra-
hazardous activities with the potential to cause transboundary pollution, it is clear that the
liability regime created by nuclear conventions ought to be considered when drafting an
instrument concerning offshore platforms. Doeker and Gehring note that ‘nuclear conventions’
channel liability onto the party operating the nuclear facility and hold that party solely
accountable.®® The nuclear compensation regime resembles CLEE and the Sydney Draft in that it
imposes strict liability upon operators whilst limiting the liability of responsible parties.®* As
discussed above, even international acts of sabotage (or terrorism) by a third party against the
nuclear installation will not be sufficient for the operator to limit his liability.> Commentators
have suggested that strict liability was favoured in the context of nuclear pollution due to the

enormity of the possible damage, the challenges in proving responsibility for the harm suffered

% D Caron ‘Liability for Transnational Pollution Arising from Offshore Oil Development: A Methodological
Approach’ (1982-1983) 10 Ecology L.Q. 641, 654-656. Caron is arguing for a clear liability regime promoting
accountability of nations, national companies and private industries. Thus, whilst he is not arguing solely for state
liability, the reasons he provides clearly encompass such a notion.

1 G Doeker and T Gehring ‘Private or International Liability for Transnational Environmental Damage - The
Precedent of Convention Liability Regimes’ (1990) 2 J. Envtl. L. 1, 8 fn 50. The authors analyse five conventions
addressing transboundary nuclear pollution. Where one of these conventions is addressed in this dissertation, their
full citation will be given. For a comprehensive analysis of all five conventions the reader is directed to the Doeker
and Gehring article, as such an analysis is unfortunately beyond the scope of this dissertation.

9 L Malone ‘The Chernobyl Accident: A Case Study in International law Regulating State Responsibility for
Transboundary Nuclear Pollution’ (1987) 12 Colum, J. Envtl. L. 203, 212. See also Doeker and Gehring (note
above) 2.

9 Doeker and Gehring (note 91 above) 8-9.

% Ibid, 9. See for example the 1960 Paris Convention, art. 3(1) which states that ‘the operator of a nuclear
installation shall be liable... for (1) damage to or loss of life of any person; and (2) damage to or loss of any
property... upon proof that such damage or loss was caused by a nuclear incident in such installation or involving
nuclear substances coming from such installation...’

% Dubais (note 16 above) 65. See also M Faure and T Borre ‘Compensating Nuclear Damage: A Comparative
Economic Analysis of the U.S. and International Liability Schemes’ (2008) 33 Em. & Mary Envtl. L. & Pol’y Rev.
219, 234.
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and the possible multiplicity of claims against the responsible party.®® It is submitted that these

three factors are all present in instances of oil spills from offshore platforms.

The nuclear compensation regime shares similar characteristics to the regime created by the
CLC and Fund Conventions as it creates two additional levels of compensation in the event that
the amount payable by the operator is insufficient.” These two additional tiers are created by
1963 Brussels Supplementary Convention.®® The first fund is made available by the state in
whose territory the nuclear installation is located,*® with the second fund being financed jointly
by all states party to the 1963 Brussels Supplementary Convention.X®® Whilst the intricacies of
the nuclear compensation regime are well beyond the scope of this dissertation,'% the nuclear
regime demonstrates that the creation of additional funds by individual states and the
international community can work well for activities that have the potential for colossal
economic and environmental fallout. It is fair to comment that the nuclear liability regime,
although placing primary liability on operators, has created a framework that places the eventual
cost upon the shoulders of the state. The amount actually borne by the operator is so low, that
Doeker and Gehring conclude that the state faces a disproportionate amount of liability in the
event of a nuclear accident.’%? Therefore this system results in state liability for transboundary
harm.1% It is submitted that this framework represents a growing willingness on the part of the
international community to accept state liability for transboundary harm. There are certainly
significant economic and political differences between the nuclear and petroleum industries, and
it would not be reasonable to expect states to bear the brunt of the costs resulting from the
actions of a private entity.® However, the model of channelling liability through states onto

operators is appealing as it ensures that compensation for pollution damage is available. Doeker

% A Lester ‘River Pollution in International Law’ (1963) 57 Am. J. Int’l L. 828, 850.

%7 Faure and Borre (note 95 above) 236.

% Nuclear Energy Agency, Convention of 31st January 1963 Supplementary to the Paris Convention of 29th July
1960, as amended by the Additional Protocol of 28th January 1964 and by the Protocol of 16th November 1982,
available at http://www.nea.fr/html/law/nlbrussels.html, accessed 8 September 2013 (‘1963 Brussels Supplementary
Convention’).

% Ibid, art. 3(2)(2).

100 |bid, art. 3(2)(3). See also Faure and Borre (note 490 above) 236.

101 For a more detailed consideration of the nuclear compensatory regime, see Faure and Borre (note 95 above),
Doeker and Gehring (note 91 above) and also Malone (note 92 above).

102 Doeker and Gehring (note 91 above) 10.

103 |bid, 12, fn. 77.
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and Gehring’s concerns can be allayed by simply increasing the amount of liability borne by the

operators so that it does not place a disproportionate burden upon the state.

The practice of imposing the strict liability standard in claims against private operators has
become commonplace in international environmental law. Strict liability is utilised in the CLC
and Fund Convention, the European Environmental Liability Directive (‘EU Directive’),*® the
Kuala-Lumpur Supplementary Protocol on Liability and Redress to the United Nations
Convention on Biological Diversity (‘the Supplementary Protocol”),%® and the voluntary OPOL
agreement amongst others.X%” Cates notes that ILC reports and comments from the UN General
Assembly demonstrate that there is increasing support for the imposition of strict liability in
international law.'®® The imposition of strict liability against states may be an emerging trend,
but is by no means an established practice. An example of this emerging trend is the Space
Objects Convention, which directly implements the strict standard against states due to the

hazardous nature of launching objects into orbit.1%®

The Space Objects Convention contains several provisions that would be well suited to a
convention addressing offshore platform oil pollution.!® The convention allows the state that
paid compensation to claim compensation from other states involved in the failed launch, as they

are jointly and severally liable.** Cates notes that a similar provision in an offshore oil platform

104 Ibid, 13. Doeker and Gehring warn that the political background to the nuclear conventions is significantly
different to that of the oil pollution conventions, and thus one must take care when comparing the two regimes.

105 Directive 2004/35/CE of the European Parliament and of the Council, 21 April 2004, L143/56 Official Journal of
the European Union 30.4.2004 (‘EU Directive’).

196 Nagoya - Kuala Lumpur Supplementary Protocol on Liability and Redress to the Cartagena Protocol on
Biosafety, 15 October 2010, 50 I.L.M. 105 (2011) (‘Supplementary Protocol’).

107 Note 2 above.

108 M Cates ‘Offshore Oil Platforms Which Pollute the Marine Environment: A Proposal for an International Treaty
Imposing Strict Liability’ (1983) 21 San Diego L. Rev. 691,708.

109 In the United States case of Green v General Petroleum Corporation 205 Cal. 328, 270 P. 952 (1928) the court
held that despite the defendant exercising care when drilling for oil, he was liable for the harm caused to his
neighbour’s land as the activity was ‘abnormally dangerous’. Cates (note 108 above) 702, provides a list of US cases
following the precedent set by Green. Furthermore, Cates, at 703, writes the following as a justification for strict
(no-fault) liability: ‘the creator of an abnormally great risk is strictly liable because, between the creator and the
innocent victim, the one who engages in the dangerous profit-making activity is best able to predict and allocate the
risk of loss. The enterprise can spread the loss through slightly higher prices to consumers whereas an innocent
victim cannot.’

110 Cates (note 108 above) 700.

11 Convention on International Liability for Damage Caused by Space Objects, 29 November 1971, 961 U.N.T.S.
187, 1 September 1972 (‘Space Objects Convention’), art. V(1)(2).
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convention would be appropriate, as it would allow states to compensate victims of pollution and
then recoup their expenses from the responsible platform owner or operator.''?> The Space
Objects Convention states that compensation ‘shall be determined in accordance with
international law and the principles of justice and equity’ and must be sufficient to repair any
damage to the state it was in prior to the harm occurring.''® Cates mirrors Hancock and Stone by
arguing that state liability would encourage better regulation of offshore activities, as well as
their contention that the Space Objects Convention could serve as a model for an oil platform

convention.114

The final aspect of liability to be discussed is the nature of claims for which compensation is
made available. As discussed above, both CLEE and the Sydney Draft make provision for
pollution damage. These instruments state that compensation must be made available in the event
that pollution from a platform causes any loss or damage, and such compensation must also
cover any preventative measures.!® Handl writes that the convention should ‘cover property
damage, pure economic loss, impairment of the environment, and the costs of preventative
measures.’!® Handl notes that whilst such claims are catered for by oil tanker conventions
(specifically the CLC and Fund Conventions), this should be expanded for offshore platforms to
include certain claims not covered by tanker conventions notably claims for personal injury, loss
of life, and claims for environmental loss.*!’ Ultimately the extent of claims covered by a global
convention would be decided by the will of the states negotiating it. The wider the scope of
claims actionable in terms of a convention, the greater the potential liability of states and thus the
greater the reluctance on the part of states to ratify such a convention. At a minimum, it is
submitted that for a convention to be of any real significance, it must allow claims for property

damage, economic loss, loss of life, personal injury claims and the costs of preventative

112 Cates (note 108 above) 700.

113 Space Objects convention, art. XII.

114 Cates (note 108 above) 700, fn. 52. Cates notes that state liability is endorsed by the Corfu Channel case as well
as the Trail Smelter arbitration, but this argument is flawed. Neither of these two decisions endorsed the strict
liability standard, they only recognised that states should be held accountable for any harm they cause to another
state.

115 CLEE, art. 1(6). Sydney Draft, art.11(1).

116 Boyle and Handl (note 82 above) 428.

17 1bid. A useful reference is USA law, which permits a wide range of claims including claims for pure economic
loss. See OPA 90, §2702(b)(2).
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measures.'!® Claims for environment rehabilitation are obviously desirable, but permitting such
claims may result in significant reluctance on the part of states and could result in a convention

that never enters into force.!1®

It is therefore submitted that the liability provision in a global convention should have the
following key features: 1) strict (no fault) liability with limited exceptions; (2) a clear liability
limitation; (3) primary state liability and (4) a fairly broad scope of actionable claims. Such a
provision would encourage states to better regulate offshore drilling occurring within their
jurisdiction, % ensuring that the victims of pollution are able to obtain redress. The states could
then seek indemnification from the responsible owner or operator, thereby placing the final
financial burden on the owner or operator. A clear liability limit would allow owners and
operators to obtain insurance, and would create a similar liability framework to that which exists
for oil tanker pollution. As with CLEE, the Sydney Draft and the CLC and Fund Conventions,
exceptions should be available to operators that would allow them to escape liability completely.
Such exceptions would encompass scenarios where the harm occurred without a sufficient causal
link to the operator or owner (an example of this being an act of war). Complementing these
exceptions, provisions must exist whereby an operator would be unable to avail itself of the
liability limitation in the event that they were grossly negligent or intentionally caused the harm.
If this liability regime could attain the status of customary international law, it would largely

resolve any lacunae that presently exist in international law relating to offshore platforms.
4.4. FINANCIAL SECURITY UNDER THE PROPOSED CONVENTION:
If a strict liability regime is implemented that renders a state or an owner liable for the costs

of a large offshore platform-source oil spill, it is clear that the total compensation payable could

reach very large figures. In the aftermath of the Deepwater Horizon spill, British Petroleum

118 Rares (note 7 above) 19 suggests that a minimum threshold should be the definition of pollution damage found in
the CLC and Bunker Oil Convention. As Rares notes, these definitions themselves have been challenged by
environmental groups as being too conservative.

119 Doeker and Gehring (note 91 above) 3, warn that reliance on I1CJ judgments and ICL proposals supporting strict
liability is unwise. They stress that ‘international conventions reflect the intention and the view of political decision-
makers in a much more realistic way than do isolated court decisions.’

120 1pjd.
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121 with the civil suit still

(‘BP’) agreed to pay $30 billion in clean-up costs, penalties and fines,
pending. Whilst BP may be willing and able to provide such a substantial amount of
compensation, it is quite likely that a number of offshore operators are not. Certain jurisdiction
issues pertaining to security exacerbate the difficult scenario caused by operators’ reluctance to
furnish security. White comments that it would presently not be feasible for a coastal state to
exercise a right of security over an offshore platform,?> as UNCLOS provides that such
platforms would not be considered part of a state’s territory unless located in the state’s

territorial sea.1?®

It is for this reason that a comprehensive offshore platform convention must
make provision for the furnishing of financial security, be it in the form of insurance or a
guarantee, and that the convention allows coastal states to exercise rights of security over
platforms in its EEZ and continental shelf. A further possibility is the creation of a fund - similar
to that created by the Fund Convention and the nuclear compensation regime'?* - that requires
the contribution of owners, operators and states, from which victims would be able to claim in

the event that the platform owner/operator is incapable of satisfying the claim.

It is clear from the outset that obtaining insurance to cover an oil spill from an offshore
platform will be considerably different to obtaining similar cover for a spill originating from a
tanker.*?® The proposed convention would require the participation of insurers in order to be of
any practical use.'?® Shaw points to the CLC and Fund regime, as well as that of OPOL,*?" in
arguing that an insurance scheme for oil platforms is possible.’?® In terms of the OPOL Rules
(which are based on CLEE) an operator must demonstrate that it is financially responsible in

121 Tom Fowler ‘Settlement Offer to BP Takes Shape’ The Wall Street Journal 24 February 2013, available at
http://online.wsj.com/article/SB10001424127887323549204578320362599078672.html, accessed on 29 July 2013.
122 White (note 81 above) 23.

123 UNCLOS, art. 60(8) states ‘artificial islands, installations and structures do not possess the status of islands. They
have no territorial sea of their own, and their presence does not affect the delimitation of the territorial sea, the
exclusive economic zone or the continental shelf.’

124 See International Convention on the Establishment of an International Fund for Compensation for Qil Pollution
Damage, 18 December 1971, 1110 U.N.T.S. 57 (‘Fund Convention’), art. 4(4) and 1963 Brussels Supplementary
Convention, art. 3(2)(2).

125 Dubais (note 16 above) 67.

126 Shaw (note 3 above) 7.

127 A detailed analysis of OPOL is available in 2.3 of this dissertation.

128 1pid.

121



order to join the OPOL Association.!?® Financial responsibility is defined by OPOL as the
capability of fulfilling its obligations under clause 4 of OPOL,*° and the OPOL Association
requires operators to furnish proof of insurance, guarantee or self-insurance in order to obtain
membership.t3! It will be necessary for a global convention to specify forms of financial security,
such as was done with OPOL, as Protection and Indemnity Clubs (‘P&I Clubs’) generally refuse

to cover offshore platforms used in the exploration for and exploitation of oil 3

The Sydney Draft contains similar provisions to OPOL in the context of financial
responsibility, requiring the owners of offshore units to have and maintain insurance (or any
comparable type of financial security required by the flag state), with such funds being no less
than the largest liability limitation amount.®*® The draft further requires all licensees to have and
maintain insurance or other security on terms specified by the authority that granted the licence,
with such amount being no less than the largest liability limitation amount.*** Any financial
security that could cease before more than two months’ notice is given to the flag state or the
authority that granted the license will not satisfy the requirements of the Sydney Draft.}3> Once
the financial security has been given, a claimant proceeding against the owner or the operator for
pollution damage may instead elect to proceed first against the insurer, irrespective of whether
the owner or operator acted with gross negligence.' In the event that the owner or the operator
of the platform is a state party, they shall not be required to furnish or maintain financial

security. 3

129 Rules of the Offshore Pollution Liability Association Limited (as at 1 January 2012), available at
http://www.opol.org.uk/downloads/OPOL-Rules-Jan2012.pdf, accessed on 1 June 2013 (‘OPOL Rules’), Part II,
2.2.

130 1bid.

131 |bid, Form B.

132 Rares (note 7 above) 17.

133 Sydney Draft, art. 14(1). See also article 14(2) which requires the operator of an artificial island or related
appurtenance to maintain insurance or other financial security as required by the license grantor, provided such
security is no less than the liability limitation amount.

134 |bid, art. 14(3).

135 |bid, art. 14(4).

136 |bid, art. 14(5).

137 |bid, art. 14(7).
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The Sydney Draft thus adopts a system very similar to CLEE (and therefore OPOL). The
system created by OPOL has thus far proven to be successful,**® so it would rational to
incorporate many of its provisions into a global framework. The Sydney Draft differs from
OPOL in a significant respect as it states that the flag state has the right to specify a form of
insurance that must be provided by the owner of a platform.**® This is problematic, as a flag state
has little to lose in the event of a spill, as the pollution is unlikely to reach its shores whilst the
coastal state will be burdened with the clean-up costs.**® A cynical observer would be entitled to
question whether such a system is prone to abuse. This situation could potentially be remedied
by the operator of the rig maintaining insurance to the standard and form specified by the coastal
state (who presumably would require comprehensive insurance as they are likely be the victims
of any major spill).*** It is submitted that it would be more appropriate to require that the owner
obtain insurance or some other financial security that satisfies the licensing state, as such a
system is less prone to abuse. An interesting provision included in the EU Directive, and a
possible supplement to compulsory insurance, is a right of security granted to states over a
platform in the event of a spill.1*> This would certainly be insufficient in the event of a
catastrophic spill and would therefore be better suited for common, minor spills where the total

clean-up cost of the spill is less than the value of the platform itself.

A relevant framework that ought to be considered is that created by the CLC and Fund
Conventions. As noted earlier,*® these two conventions create a system whereby ship owners
contribute to a fund. Where a contributing ship owner causes pollution damage, a claimant may
claim from the CLC fund. A claimant may claim from the fund created by the Fund Convention

in the event that the damage exceeds the amount available under the CLC Convention; the ship-

138 See 2.3.1. of this dissertation.

139 Sydney Draft, art. 14(1).

140 Richards (note 26 above) 387.

141 Dubais (note 16 above) 67 is concerned that ‘offshore operators might well be subjected, as regards these
financial guarantees, to unreasonable and costly obligations.” Dubais concern can be contrasted with a point raised
by Richards (note 26 above) 395 who argues that large oil spills threaten to cause long-term environmental damage
to the coastal state as well has having a definite impact on that state’s economy. Whilst Dubais concern may be well
founded, it would seem unlikely that coastal states would waive a right to comprehensive security from operators in
the name of international uniformity. Indeed, the USA requires offshore operators to furnish security to an amount
not exceeding $150 million. See OPA 90, §2716(c)(1)(C). The UK also requires operators drilling on its continental
shelf to join the OPOL Association, see 2.3.1 of this dissertation. South Africa, unfortunately, requires no security
from operators drilling in its jurisdiction.

142 EU Directive, art. 8(2).
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owner is not liable under the CLC Convention or the ship-owner is unable to meet their financial
obligations under the CLC Convention and sufficient insurance was not available to cover the
entire claim.'** The application of this model to the offshore petroleum industry is attractive. An
oil spill from an offshore platform may be sufficiently large that the operator or owner would not
be able to cover the resulting costs, thus necessitating the creation of a fund. The CLC and Fund
Conventions require contributions from a party who receives a certain quantity oil, thus placing
the financial burden on those who are utilising or reselling the product.**> As noted earlier, 4 the
nuclear compensation regime could also serve as a model for creating a fund. The nuclear
compensation regime differs from that created by the CLC and Fund conventions, as it requires
the state in whose territory the installation is located to contribute to the first tier of the fund,'4’
and all states party to the convention to contribute to the second tier of the fund.*® The creation
of an industry-wide fund is also encouraged by the ILC’s 2006 Draft Principles,}*® which
recognises the need for operators to establish and maintain financial security in order to cover the
costs associated with transnational pollution.° It is submitted that there is no reason why such a
system ought not to be introduced for the offshore petroleum industry.>!

From an analysis of a number of marine pollution instruments (whether addressing tanker-
source pollution, general pollution or specifically concerned with offshore platform pollution) it
is clear that there is recognition of the need for some measure of financial security to be

furnished by the owners or operators of offshore installations.’® The establishment and

143 5ee 2.2.5. of this dissertation for a detailed analysis of the CLC and Fund Conventions.

144 Rares (note 7 above) 22.

145 1bid. See Protocol of 2003 to the International Convention on the Establishment of an International Fund for
Compensation for Oil Pollution Damage, 1992, 16 May 2003, IMO Doc. LEG/CONF. 14/20, 5 March 2005 (‘2003
Protocol’), art. 10. See also Boyle and Handl (note 82 above) 428/429 where Handl writes that the contribution of
states to a third tier fund for pollution claims is an example of states providing compensation even where they
themselves have not acted wrongfully.

146 See 4.3. of this dissertation.

1471963 Brussels Supplementary Convention, art. 3(2)(2).

148 1bid, art. 3(2)(3).

149 2006 Draft Principles, principle 4(4).

150 |bid, principle 4(3).

151 Indeed, similar systems exist outside of the context of marine pollution. See Boyle and Handl (note 82 above)
429, where the authors note that the Convention on Supplementary Compensation for Nuclear Damage, 29
September 1997, 36 ILM 1473, art. 3(1), 4, requires the contribution of installation states to help cover the costs of a
significant nuclear incident.

152 This has been recognised by the international community as there are provisions addressing compulsory financial
security in a number of instruments addressing transboundary pollution, such as the ILC Draft Principles, the 1963
Brussels Supplementary Convention and the various iterations of the CLC and Fund conventions,
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maintenance of financial security must be compulsory if any global convention is to be
successful. This is due to the potential for catastrophic spills that may well result in claims
exceeding the value of the owner’s or operator’s assets. The financial security provisions of the
Sydney Draft are well suited to the task, as both the operator and the owner of a platform are
required to furnish security. However, unlike the Sydney Draft, it would perhaps be wise if both
these parties were required to furnish security to the satisfaction of the coastal state.*>® To require
the owner to furnish security to the satisfaction of the flag state would leave the system open to
abuse, and there seems no clear reason why the flag state should be able to dictate the terms of
the security.™>* The flag state is not likely to be the victim of a spill from the platform. The party
that dictates the terms of the financial security ought to be the state that is most at risk in the
event of a spill - the coastal state.™® As required by both CLEE and the Sydney Draft, the
amount of financial security required must be sufficient to meet the largest possible claim in
terms of the convention’s limitation provisions. This approach would result in an international
system where the amount of financial security is set according to international standards, yet the
precise form of the financial security would be dictated by the coastal state. This system of
financial security should be supplemented by the creation of a tiered fund system, similar to that
of the CLC and Fund Conventions (and possibly the nuclear compensation regime).*® It is
submitted that such a system in conjunction with the liability regime proposed would result in an
offshore oil industry that is required to and capable of covering any claims for pollution from
deep sea drilling. The only aspect of this system that has yet to be addressed is the manner in
which claims are to be adjudicated upon and resolved.

153 Dubais (note 16 above) 67/68 warns that allowing coastal (or flag) states discretion to require their own standards
of financial security could place unreasonable burdens on operators. He is also concerned that such an approach
would undermine the uniformity of a global convention. See also note 141 above.

154 Richards (note 26 above) 388 comments that this state of affairs has likely emerged from offshore platforms
being treated as vessels. Richards argues that this is not desirable as there are significant differences between oil
spills from vessels and offshore platforms, as the latter has the potential to spill for an ‘open-ended’ period of time
and may affect a very large area.

155 |bid, 395.

1%6 Rares (note 7 above) 22.
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4.5. DISPUTE RESOLUTION UNDER THE PROPOSED CONVENTION:

The method by which a claim is resolved is significant, as there are major cost and time
implications involved. It is necessary to consider some possible systems that may be
implemented by a global convention.™ The resolution of claims that have a transboundary
character has been particularly difficult, with Handl noting that ‘settling claims through litigation
may prove exceedingly time-consuming, expensive, and ultimately inequitable. Some private
lawsuits are too big for courts to handle.’**® The proposed state, operator and owner aspects of
the global convention further complicate the issue, as does the choice of financial security

arrangement.

Where a claim lies between an operator or owner, and the coastal state, it would certainly be
possible to resolve the claim through the courts of that state. An alternative is to make use of
arbitration, as there is often a large amount of technical evidence that would best be weighed by
arbitrators who are familiar with the offshore oil industry.'®® The issue grows more complicated
where the claim lies between two states, as domestic courts would usually lack jurisdiction to
hear the matter.*®® A proposed solution to this difficulty is the establishment of a permanent
arbitral tribunal.*®* Such a tribunal could utilise technical experts and scientific data, and would
thus serve as an ideal forum for disputes arising from transboundary pollution caused by offshore

oil spills. Given the very technical nature of deep sea drilling, a specialised arbitral body is

157 Whilst the issue of dispute resolution is perhaps inseparable from that of liability, a detailed discussion of dispute
resolution methods is beyond the scope of this dissertation.

158 Boyle and Handl (note 82 above) 430.

159 R Graving ‘The International Commercial Arbitration Institutions: How Good a Job Are They Doing?’ (1989) 4
Am. UJ. Int’l L. & Pol’y. 319, 324. Graving lists a number of factors favouring the use of arbitration in general.
These include assurances of neutrality, expert arbitrators, flexible procedure, privacy, potential for reduced costs,
and international enforcement amongst others. See also A Budiman ‘On Liability for Offshore Oil Spillage: Strictly
Settled’,  International —Bar  Association - QOil and Gas Law Publications, available at
http://www.ibanet.org/Document/Default.aspx?DocumentUid=FCEBAB31-12B0-4F19-B5F6-1259FD824FBC,
accessed on 7 June 2013, page 5.

160 Caron (note 90 above) 657. It is perhaps trite law that domestic courts lack the jurisdiction to adjudicate on
claims between sovereign states. Caron notes that it may be possible to act against a foreign state where they have
assets within the jurisdiction of a domestic court, but that such a scenario is ‘a fortuitous and slender reed upon
which nations should not rely when designing compensation schemes for their citizens.” Caron further reiterates this
by stating that ‘it must be borne in mind that international accountability is fundamentally different from domestic
accountability’.

161 1. Cahalan ‘Compensating Private Parties for Transnational Pollution Injury’ (1984) 58.3 St. John'’s Law Review
528, 554. Naturally, such an arbitral body would require the participation of party states in order for its orders to be
effective.
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ideal.’®? International instruments addressing pollution often mandate arbitration between
parties,'®3 but such arbitration is mostly ad hoc and not conducted by a permanent tribunal. An
example of an ad hoc arbitral body is that created by the Space Objects Convention. The Space
Objects Convention is relevant in the context of dispute resolution, as it contains provisions for
the settlement of disputes concerning transboundary harm. The convention encourages
diplomatic negotiations, but in the event that these are unsuccessful, the parties resolve the

dispute through the establishment of a claims commission.%*

Whilst the establishment of a permanent arbitration tribunal would be desirable, it is unlikely.
International marine pollution instruments (and others) often contain arbitration provisions, but
these are predominantly conducted on an ad hoc basis and it would appear unlikely that the
international community would deviate from this established practice. In conclusion, a global
convention dedicated to offshore platform spills is most likely to gain international acceptance if
it contains an ad hoc arbitration provision for instances where the claim lies between states, with
claims between operators/owners and a state being resolved through domestic courts or
arbitration.

4.6. ALTERNATIVES TO A GLOBAL CONVENTION:

Whilst the creation of a global liability regime for offshore platforms has been motivated,
consideration must be given to critiques of this approach and possible alternatives. Tetley writes
that ‘the need for an international convention on offshore mobile craft appears doubtful, at least
for the present, as legal problems relating to the operation of such craft tend to be local or
regional, rather than international, and so lend themselves more readily to national legislation.’®
This critique is common and rational, as a regional framework is presently the favoured approach
for offshore platforms (which Tetley refers to as mobile craft). The benefits of national

legislation (and regional agreements) are clear; they offer specialised regulation and can be

162 Boyle and Handl (note 82 above) 427, where Boyle writes that there is a ‘strong argument for a permanent body
to facilitate mass claims.’

163 See for example the Barcelona Convention, art. 28(2), OSPAR, art. 32(1), OPOL, clause 9.

164 Space Objects Convention, art. XIV.

165 W Tetley QC ‘Uniformity of International Private Maritime Law - The Pros, Cons, and Alternatives to
International Conventions - How to Adopt an International Convention’ (1999-2000) 24 Tul. Mar. L.J. 775, 802.
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amended faster than a global convention. It follows that a solution to the present lamentable state
of the international liability regime relating to offshore platforms could be provided by the
amendment of existing regional instruments. A number of commentators have proposed that
existing compensation regimes applicable to tanker pollution, such as the CLC and Fund
Conventions, should be expanded to cover such spills (which are presently excluded).

A common feature of many regional instruments is the inclusion of a pactum de contrahendo
concerning liability. A number of these conventions are based on a model convention drafted by
the United Nations Environmental Programme (‘UNEP’), so presumably, should UNEP draft a
model liability provision that specifically apportions liability in the event of an oil spill from an
offshore platform, states may be encouraged to incorporate such a provision into the existing
regional instruments. Hancock and Stone provide a compelling example of a successful regional
instrument, OPOL, and argue that since offshore platforms drill along a narrow strip of the
continental shelf (or in other shallow areas), regional agreements can serve as effective

regulation.16®

It is submitted that the method of including or amending liability provisions in existing
regional instruments is plausible, but this would require states party to a number of instruments
to agree on amendments. Almost every regional instrument (as they are presently written) would
require some form of amendment. It would simply be more practical to create a single new
instrument, but there is merit in the concern that the greater the number of states involved in
negotiation, the more divergent the views. It is desirable to address offshore platforms in a
separate convention from other ‘vessels’ as the potential liability is significantly different.'®” The
notion that offshore drilling occurs within a certain area and thus is manageable by regional
regulation is correct, but respectfully, it is short-sighted. This is because increased technological
development coupled with increasing demand for oil has resulted in offshore platforms drilling
in ever-deeper waters.'®® Thus it is submitted that the regional instruments will become less

effective as time passes. A global convention avoids this failing as it caters for drilling in

166 Hancock and Stone (note 85 above) 393.

167 Richards (note 26 above) 338.

168 See 2.2.6 of this dissertation where mention is made of the Maersk Discoverer, a platform with an operational
drilling depth of 3 kilometres.
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increasingly deeper waters by holding operators or owners accountable, even where the drilling
is conducted in international waters. It is therefore a proposal that not only addresses present
problems, but also regulates dilemmas that have yet to surface. Considering the slow pace of
international law making, a convention that anticipates obstacles and pre-emptively resolves
them is surely desirable.

A second critique of the regional approach is that it has proven ineffective thus far. The
earlier analysis of the regional international regime revealed that states have agreed to a large
number of conventions, but that these conventions are largely silent on liability - especially in the
context of offshore platforms. To amend every convention in order to incorporate detailed
liability provisions is a Herculean task. Finally, as Tetley acknowledges, the benefits of creating
a unified international regime outweigh the disadvantages.*®® The advantages he lists include
certainty, avoidance of a ‘conflict of laws’ scenario, economic development,'’® and procedural
effectiveness.!” A further advantage not stated by Tetley is that a convention, provided it finds
enough state support, has the potential to achieve customary international law status.}’? At the
very least a global convention could entrench certain key principles as customary international
law, including strict state, operator and owner liability. This would develop the customary
international law, enhancing the definition of the ‘polluter-pays’ principle and thereby strengthen

existing marine pollution instruments.

4.7. CONCLUSION:

A global convention regulating oil platforms must contain a number of key features in order
to be effective. The instrument must have a wide scope, wide enough to cover harm suffered as a
result of oil pollution. The instrument must impose strict liability on the owners and operators of
offshore platforms, and ideally upon states (although this is likely to meet with strong resistance
from the international community). Such liability ought not to be unlimited (save in limited

169 Tetley (note 165 above) 797.

170 Tetley, ibid, writes that ‘uniform international law is a boon to international commerce and thereby contributes
substantially to creating conditions that foster both national and international economic growth.” In support of his
contention, he cites the success of harmonisation of the insurance industry in the European Union.

171 1bid, 797-800.

172 Carroll (note 10 above) 684.
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circumstances)!’® as liability limitations are required to make the risk insurable. In conjunction
with this liability framework, insurance or some other form of financial guarantee must be
compulsory for both operators and owners. This will ensure that claimants are able to obtain
redress in the event that the liable party is financially incapable of paying, or unwilling to pay,
compensation. The exact form of the financial security should be left to the discretion of the
coastal state, as they are the mostly likely to suffer any harm caused by oil pollution from the
offshore platform. An effective liability regime cannot exist without an effective dispute
resolution mechanism, and the current favoured approach - arbitration - will likely be sufficient.
Where the claim lies between two states, a permanent arbitral tribunal would be ideal but again,
such a body is unlikely given past practices of the international community.

Not all the aspects of a global convention catering to offshore platforms have been canvassed
in this proposal. Such an instrument will obviously contain provisions covering a variety of
different aspects including technical specifications, safety protocols, clean-up provisions and
other industry-related issues. It is hoped that recent spills such as the Montara oil spill and the
high-profile Deepwater Horizon spill will galvanise the international community into action.
Whatever approach is ultimately decided upon, inaction is no longer an option.

173 A good model would be Article 13(4) of the Sydney Draft which prevents an operator from limiting their liability
in instances where they intentionally caused the harm or acted recklessly knowing that the harm was likely to occur.
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CHAPTER 5: CONCLUDING REMARKS AND THE WAY FORWARD

The purpose of this dissertation has been to determine the adequacy of international and
domestic instruments regulating offshore oil platforms, specifically whether they contain clear
and adequate provisions for civil liability. As liability provisions do not exist in isolation, other
features such as financial security provisions and dispute resolution provisions were assessed in
order to provide a holistic view of the various instruments. As was noted in the first paragraph of
this dissertation, offshore installations have the potential to cause massive pollution. The
Deepwater Horizon leaked nearly five million barrels of oil.! The Deepwater Horizon may have
been the largest offshore installation disaster in recent memory, but it is certainly not the only
one. The Montara Wellhead Platform suffered a blowout on 21 August 2009, and whilst it may
not have received the same attention in the media as the Deepwater Horizon, the resultant oil
slick covered an estimated 90 thousand square kilometres - the largest oil spill in Australian
history.? This spill also damaged the Indonesian coast, thus making the spill an issue not solely

of Australian law, but also international law.

Chapter 2 sought to determine the applicability of existing international law principles and
instruments to offshore installations, and whether they are sufficient to properly address
situations such as the Montara and Deepwater Horizon spills. It soon became clear that the
principles customary international law, whilst being applicable to offshore installations, are both
unclear and difficult to enforce. Nowhere is this clearer than with the International Law
Commission’s Draft Principles allocating loss for transboundary harm.? It is telling that despite
nearly three decades of work, the International Law Commission has been unable to produce

anything more than a set of recommendations that are not binding on the international

1 C Robertson and C Krauss ‘Gulf Spill is the Largest of its Kind, Scientists Say’ N.Y. Times 2 August 2010,
available at http://www.nytimes.com/2010/08/03/us/03spill.html?_r=1&fta=y, accessed on 3 March 2013.

2 M White ‘First Montara, then Deepwater Horizon - is Australia protected from catastrophic oil spills?” The
Conversation, available at https://theconversation.com/first-montara-then-deepwater-horizon-is-australia-protected-
from-catastrophic-oil-spills-996, accessed on 25 August 2013.

3 2004 draft Principles on the Allocation of Loss in the Case of Transboundary Harm Arising out of Hazardous
Activities (ILC, 2004) available in Report of the International Law Commission on its Fifty-Sixth Session (UN Daoc.
A/CN.4/L.661, 8 July 2004) (‘Draft Principles’).
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community.* Whilst the draft principles do encourage the implementation of strict liability,® and
recognise the need for adequate financial security,® the dire reality is that these principles fall far
short of a binding convention. Despite positive steps such as the Rio Declaration’ and the Space
Objects Convention,® which indicate a growing international consensus that the creator of a
transboundary harm ought to compensate the victim, customary international law has not yet
developed to the point where it directly addresses transboundary oil pollution. This leads to the
conclusion that customary international law does not, in its present form, hold the answer for

allocating liability in the event of a transboundary oil spill.

Secondly it was concluded upon an analysis of global instruments addressing marine
pollution that they do not adequately address offshore installations in the context of liability.
Whilst UNCLOS?® clearly sets out the rights (and obligations) of states in relation to offshore
instruments,’© it stops short at clearly imposing liability. UNCLOS also confers significant
powers on the flag state, despite the coastal state being the state most likely to suffer harm in the
event of an oil spill. When considering other conventions that are more focused on oil pollution,
it is apparent that these conventions have been drafted to address pollution from oil tankers or
cargo vessels. Offshore installations are either excluded (such as with the CLC! and Fund?

Conventions) or are dealt with in an ancillary manner (such as MARPOL,'® which imposes

4 A Boyle ‘Globalising Environmental Liability: The Interplay of National and International Law’ (2005) 17 Journal
of Environmental Law 3, 26.

® Draft Principles, principle 4(2).

6 Draft principles, principle 4(3).

" Report of the United Nations Conference on Environment and Development, Rio de Janeiro, 14 June 1992, U.N.
Doc. A/Conf. 151/26 (Vol. I).

8 Convention on International Liability for Damage Caused by Space Objects, 29 November 1971, 961 U.N.T.S.
187, 1 September 1972.

9 United Nations Convention on the Law of the Sea, 10 December 1982, 1833 U.N.T.S. 3 (‘UNCLOS").

10 Articles 60 and 80 of UNCLOS address the question of jurisdiction and rights over installations operating within
the EEZ and the Continental Shelf. See 2.2.1 of this dissertation for a detailed discussion of these (and other)
UNCLOS provisions.

11 International Convention on Civil Liability for Oil Pollution Damage, 29 November 1969, 9 ILM 45 (‘CLC
Convention’).

12 Convention on the Establishment of an International Fund for Compensation for Oil Pollution Damage, 18
December 1971, 11 ILM 284 (‘Fund Convention’).

13 International Convention for the Prevention of Pollution from Ships, 1973, adopted 2 November 1973, 1340
UNTS 184, (entered into force 2 October 1983), amended by Protocol of 1978 Relating to the International
Convention for the Prevention of Marine Pollution from Ships 1973, adopted 17 February 1978, 1340 UNTS 61
(entered into force 2 October 1983) (‘MARPOL’).
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liability for pollution from ‘fixed or floating platforms’,** but not for pollution arising out of
drilling activities).!® This state of affairs is clearly alarming, with some authors cautioning that
states are reluctant to introduce greater international regulation to the offshore petroleum
industry as they are reluctant to hamper the development of that industry.®

As the global regulatory framework is currently underdeveloped, the International Maritime
Organisation has encouraged the development of regional agreements to address marine
pollution.” Some of these regional instruments have proven to be very successful, chief amongst
them the Offshore Pollution Liability Agreement (‘OPOL’).!® The success of this agreement is
particularly encouraging as it is a voluntary agreement managed by the offshore operators
themselves (as opposed to the states), with the operators satisfying any pollution related claims.*®
Whilst OPOL is not without its flaws - claims are limited to $250 million - it imposes strict
liability,?° requires the furnishing financial security,?* and has thus far proven to be successful.??
It is submitted that the OPOL model, which is itself modelled after the CLC Conventions, is a
model that ought to be adopted in other regions. Whilst this would not solve the present issue of
an erratic international law regime applicable to offshore installations, it can only be beneficial to

introduce liability provisions to existing regional conventions.

Whilst there are numerous regional instruments addressing marine pollution, most suffer

from shared flaws. OSPAR,?® and the Barcelona Convention,?* explicitly endorse the polluter-

14 M Kashubsky ‘Marine Pollution from the Offshore Oil and Gas Industry: Review of Major Conventions and
Russian Law (Part 1)’ (2006) 151 Maritime Studies 1, 4.

15 MARPOL, art. 2(3)(b)(ii).

16 W Hancock and R Stone ‘Liability for Transactional Pollution Caused by Offshore Qil Rig Blowouts’ (1981) 5
Hastings Int’l & Comp. L. Rev. 377, 391.

7 International Maritime Organisation, Resolution A.448(X1), 15 November 1979.

18 Offshore Pollution Liability Agreement, (1974) 13 L.L.M. 1409 and (1975) 14 I.L.M. 147, available at
http://www.opol.org.uk/downloads/opol-agreement-jul12.PDF, accessed on 1 June 2013 (‘OPOL’).

19 OPOL, clause 11(c)(1).

20 OPOL, clause IV.

2L Rules of The Offshore Pollution Liability Association Limited (as at 1 January 2012), available at
http://www.opol.org.uk/downloads/OPOL-Rules-Jan2012.pdf, accessed on 1 June 2013 (‘OPOL Rules’) Part 11, 2.2.
22 R Shaw ‘Trans-boundary Oil Pollution Damage Arising From Exploration and Exploitation of Offshore Oil. Do
We Need An International Compensation Convention?’ (2011), available at
http://www.comitemaritime.org/Uploads/Newsletters/CMI%20News%202011-3.pdf, page 18.

23 Convention for the Protection of the Marine Environment of the North-East Atlantic 1992, 22 September 1992,
2354 UNTS 67, 25 March 1998. (‘OSPAR’).

24 Convention for the Protection of the Mediterranean Sea against Pollution 1976, 16 February 1976, 1002 UNTS
27, 12 February 1978 (‘Barcelona Convention’).
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pays principle.?® Whilst these conventions state that the loss resulting from pollution should be
borne by the responsible party, both fail to adequately define the scope of loss covered or specify
the exact limits of liability applicable. This problem is mirrored in similar regional instruments
such as the Kuwait Convention,?® and the Helsinki Convention,?” which (as concerns liability)
only contain a pactum de contrahendo - an agreement to agree on liability provisions at a later
date.?® Thus the overwhelming majority of regional conventions addressing oil pollution either
fail to directly address oil spills from offshore platforms, contain vague liability provisions or
simply fail to contain any liability provisions at all. It is submitted that the present regional
framework is simply not adequate to address the threat of large-scale oil spills from offshore

platforms.

After addressing the state of the present international law applicable to offshore installations,
the dissertation next addressed the domestic law of select states - specifically the United States of
America (‘USA”) and South Africa. The USA is currently adjudicating a number of civil claims
between civilians affected by the Deepwater Horizon spill, British Petroleum (‘BP”) - the
operator of the installation- and Transocean, the owner of the installation. The primary federal
statute regulating oil pollution in the USA is the OPA 90.2° The USA is not party to the CLC and
Fund Conventions, and created its own similar regime in the wake of the Exxon Valdez spill.
Whilst a few smaller claims have been brought in terms of the OPA 90, the Deepwater Horizon
will be the first true test of many of its provisions, hopefully resolving questions relating to
claims for pure economic loss and punitive damages. The OPA 90, in a manner not dissimilar to
OPOL, imposes strict liability upon operators. Where the plaintiff can demonstrate that the
operator acted with gross negligence, there is no limit on the compensation payable by the
operator of the installation.*® There are limited instances when an operator may limit its liability

to $75 million plus removal costs,® or escape liability all together,®? and these limitations closely

%5 OSPAR, art. 2(2)(b). Barcelona Convention, art. 4(3)(b).

% Kuwait Regional Convention for Co-operation on the Protection of the Marine Environment from Pollution, 24
April 1978, 17 I.L.M. 511, 1 July 1979 (‘Kuwait Convention’).

271992 Convention on the Protection of the Marine Environment of the Baltic Sea Area, 9 April 1992, 13 I.L.M.
546, 17 January 2000 (‘Helsinki Convention’).

28 |bid, art. 13(a).

2 il Pollution Act of 1990, 33 U.S.C. §2701 (‘OPA 90").

% OPA 90, §2704(c)(1)(A).

31 OPA 90, §2704(a)(3).

32 OPA 90, §2703(a).
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resemble those proposed in chapter 4. OPA 90 also permits plaintiffs to claim from a
compensation fund,®® similar to the methodology under the CLC and Fund Conventions.
Therefore, one can conclude that whilst the USA is not party to the CLC and Fund Conventions,
it has created a comparable system. A key difference is that where the CLC and Fund
Conventions exclude claims against offshore operators, such claims are permitted by OPA 90.
Whilst the liability framework created by the OPA 90 is not entirely free from criticism — the
liability limitation of $250 million (excluding clean-up costs) has been criticised as being too low
— the Act ultimately creates a comprehensive liability regime that directly caters for spills from

offshore installations.

South Africa differs from the USA as the former has acceded to the CLC and Fund
Conventions, as well as their accompanying 1992 Protocols, although South Africa is still in the
process of incorporating the conventions into its domestic law.3* The primary legislation
addressing marine pollution is the MPCCLA, which imposes a now-familiar system of strict
liability coupled with a limit on the compensation payable by the owner of the installation.
Unfortunately, the MPCCLA is quite dated and does not adequately address pollution emanating
from an offshore installation. Whilst claims against the owners of an offshore installation are
possible in terms of the MPCCLA, such claims are only possible if the installation is located
within the internal or territorial waters of South Africa.3® Furthermore, the MPCCLA only
permits claims against the owner of the installation,3’ thus excluding claims against operators
(unless they are also the owner of the installation). Claims (in the absence of fault) are limited to
approximately R200 million® - a paltry figure when one considers the potential costs of a large-
scale oil spill. The MPCCLA does not require the owner (or operator) of an offshore installation
to furnish security, only requiring security from the owners of vessels carrying oil in bulk as

cargo.

$ U.S.C. 26, §9509(c)(1)(A).

34 The two draft bills incorporating the conventions and their protocols are attached as annexures to this dissertation.
35 Marine Pollution (Control and Civil Liability) Act 6 of 1981 (‘MPCCLA").

36 MPCCLA, s9(1) read with s1.

37 MPCCLA, s9(1) read with s1.

38 MPCCLA, s5(b)(ii).

39 MPCCLA, s13(1)
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The South African legislative regime is further complicated by the Maritime Zones Act®,
which states that laws applicable in the Republic are applicable to offshore installations
operating within the EEZ or on the continental shelf.l This could conceivably permit the
provisions of NEMA* to be used to impose liability on the operators of installations in the EEZ
and continental shelf, and owners operating on the continental shelf. NEMA does not contain any
liability limits,*® nor does it contain any statutory exemptions to liability - thus it imposes
absolute liability.** In addition to NEMA, the Maritime Zones Act permits the application of the
common law to installations, although it seems unlikely that a plaintiff would elect to utilise the

common law when he could proceed in terms of NEMA and avoid the burden of proving fault.

The unfortunate conclusion is that South Africa is not adequately protected in the event of an
oil spill from an offshore installation. To determine the extent of liability, the claimant it forced
to decipher a needlessly convoluted legislative regime. The primary statute addressing offshore
oil pollution, the MPCCLA, is based on a dated convention and Parliament failed to appreciate
the unique issues related to offshore installations when drafting the Act. Offshore installations
have merely been grouped together with oil tankers, regulated by a statute clearly designed to
regulate the latter. The results are a low liability limitation, a muddled jurisdiction for civil
claims and non-existent financial security measures. The MPCCLA must be amended to

sufficiently address pollution from offshore installations.

Due to a vague global liability regime (and a varied regional regime), Chapter 4 proposed a
global convention addressing oil spills from offshore platforms. Whilst there is presently no
global convention specifically concerning offshore platforms, there have been attempts at such a
convention. The two most significant attempts are CLEE*® and the Sydney Draft,*® but neither is

enforceable. Both attempts contain features found in other instruments addressing pollution,

40 Act 15 of 1994.

41 Maritime Zones Act, s9(1).

42 The National Environmental Management Act 107 of 1998 (‘NEMA").

43 Bareki NO and Another v Gencor Ltd and Others 2006 (1) SA 432 (T), 440H.

4 |bid, 4401-441B.

45 Convention on Civil Liability for Oil Pollution Damage Resulting from Exploration for and Exploitation of
Seabed Mineral Resources, 1 May 1977, 16 ILM 1451 (‘CLEE’).

4 Convention on Offshore Units, Artificial Islands and Related Structures Used in the Exploration for and
Exploitation of Petroleum and Seabed Mineral Resources, 200 (OUC 200) May 2001 Draft, available at
http://www.comitemaritime.org/Uploads/Newsletters/2004/Binder1.pdf, page 3.
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specifically the CLC and Fund Conventions, and OPOL. These include strict liability, a limit on
compensation payable per claim, limited exceptions from liability, the settlement of disputes by
means of private arbitration, and robust financial security measures. The proposed convention
creates a liability framework resembling that created to apportion liability for failed satellite
launches,*” and nuclear pollution.®® There are numerous challenges facing the creation of a
global convention, evidenced by the fact that numerous attempts to create such a regime have
failed. However, it is submitted that such a system is the best chance of replicating the success of

the oil tanker liability regime.*®

In conclusion, the laws imposing liability for oil spills from offshore platforms are sporadic
and inconsistent. One may expect some measure of deviation between the laws of different
states, but it is unclear why uniformity should be absent from international law. Whilst there has
been some recognition at both international and domestic law levels of strict liability, it is by no
means an established norm. Furthermore, where the pollution is transboundary in nature, there is
simply no definitive law applicable. One is therefore often forced to proceed by way of analogy
and reliance on international customary law principles. Whilst there has been some success with
instruments such as OPOL, such successes appear to be the exception and not the norm. It is
submitted that this incomplete approach to regulation exists due to two factors: 1) the
infrequency of large-scale spills from offshore installations, and 2) the desire of states to avoid

interfering with the offshore petroleum industry.*

The offshore oil industry is simply massive, and there is an ever-continuing threat of a major
spill from an offshore platform. As noted in the introduction of this work, such a spill threatens
not only the environment but also the economy, having a noted impact on the tourism, fishing
and real estate industries. The current approach of relying on regional conventions has not been
successful, as most of these conventions do not contain liability provisions. A global convention

presents the opportunity to unify not only liability provisions affecting offshore installations, but

47 Convention on International Liability for Damage Caused by Space Objects, 29 November 1971, 961 U.N.T.S.
187, 1 September 1972.

% G Doeker and T Gehring ‘Private or International Liability for Transnational Environmental Damage - The
Precedent of Convention Liability Regimes’ (1990) 2 Journal of Environmental Law 1, 8.

49 Shaw (note 22 above) 18.

0'W Hancock and R Stone (note 16 above) 391.
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also safety and operational regulations. This in turn would allow the domestic laws of states to be
harmonised with the international regime, simplifying the regulatory burden facing the offshore
industry. Ultimately, there may be some debate as to the best method to address the threat posed
by offshore installation spills, but it should be abundantly clear to all parties that inaction is not
sustainable and could result in disaster.
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APPENDIX_1: MERCHANT SHIPPING (CIVIL LIABILITY CONVENTION) BILL AN

MEMORANDUM

D

BILL

To enact the Intemational Mavitime Orvganization Protoecol of 1992 to amend the

Intermational Convemtion on Civil Liability fr (8 Pollution Damage  of

20 November 1% into law: and to provide for matters connected therewith,

E IT ENACTED by the Parliament of the Republic of Sowth Africa =
follows:—

ARRANGEMENT OF SECTIONS

Sevtions

bn & it

Lo e s

L. Diefinitions

PART 1

INTRODUCTORY PROVISIONS

Enactment of 19492 Protocal ino law
At hinds State
Application of A
Publication o f list of stares w0 which 1992 Liability Convention applics

PART I

CONMPENSATION

Consrwetion of conain provision and references in 1992 Lishility Convention
Claims fir compens ation
Applications o determine limit of lighility

PART 3

INSURANCE CERTIFICATES

a Interpretaticn

10, Application

L. Imwrance centificates 1o be carried on comain ships

12, Essue of imsurance cenificates

13, Extension, cancclation and lapsing of insurance cemificates
14,  Ships owned by Government of Repuhlic

Fuigiion jmislal N
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BILL

T enact the International Maritime Ohvganization Protocol of 192 to amend the
International Convention on  Civil Liability for (Hl Polluton Damage of
20 November IMY into law; and to provide for matters connected therewith.

E IT ENACTED by the: Parliament of the Republic of South Africa i
follows:—
ARRANGEMENT (0F SECTIONS
Secrions
L. Dicfinitions 5

Eole ol

Bdih

PART ¥
INTRODUCTORY PROVISIONS

Enactrment of 19492 Protecal ine law

Act binds State
Application of At L
Publication of list of states w which 1992 Lishility Comventicon. app lics
PART 2
COMPENSATION

Conswructinnof oenain provisien and references in 1992 Liabiliny Convedtion
Claims for compons ation 15

Applications to determine limi of lability
PART 3
INSURANCE CERTIFICATES

[nter pretation

Applicarion 20
Insumpes certificates v becarried on conain ships

Fasue of insrane: cenificaes

Ex tensiomn, cancellation and lapsing of insurance cenificates

Ships owned by Government of Bopuhlic
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3
PART 4
MISCELLANEQLS

15.  Regulations

16, Jurisdiction

17.  Amendmentof law

T8, Transitional provisions

19, Shewrt tifle and oommense meng

SCHEDULE
Dee i i tinms

L Inthis Act, unbess the context indicates otherwize, any meaning ascribed o 8 wond
or capression incthe 1992 Liahility Convention bears the meaning <o ascnibed, and—

=Authority ™ means the South African Maritime Safery Avrhoriny estahlished by

soction 21 of the South African M aritime Sufctf Authority Act, 1998 {ActNo. 5

o 1948y

“Contracting State™ means 4 couniry of tormbory specificd in s motice published

in wms of section 5

“Minister™ means the Miniter of Trinsport;

“organ of state” has the meaning ascribed w itin section 239 of the Constitidion

of the Repuhlic of South Africa, 1996

“prescoribed " means preseribed by e rulation in terms of section L3

“the 16 Liability Convention™ means e Intemational Conmvention an Civil

Lishility for Ol Pollution Dama e, siemed in Bressoels on 29 November 1959 amnd

published for pemeral informmtion weber General Notice No. 38 of 1978 in Geererse

Mo SBAT of 2T Jonuwary 1978:

“the 1R2 Liability Convention™ means Articles [ oo X ren including the moode]

certificate, of the 969 Lishility Comvention as amendod by the 1992 Protocal umd

neferred o in paragraph 2 of Adicle 11 of the 19493 Praoeal:

“thoe 192 Protecol™ means the Intemational Manitioee Organisotion Protocal of

192 o amend the Intermational Comvention on Civil Liahility for Od Pallution

Dameay e of 249 Noventher 1969—

fee)  approved on 23 October 1997 by the Mational Azscoebly ad on 15 March
L9 by thee Magiownal Cioneneil of Proscinoes as & reqguired by seetion 231 2) of
ihe Comstitution of the Republic of South Africa, 199%: and

b)) published for general informeation wsber Notice Mo, 1535 of 2009 in Guzerre
Mo, 327253 of 20 Movenvher 2008:

“the Republic™ includes the Prince Edward Eslands mfermrod & in section 4 and

“this Act™ imchudes the regu lations made wikber section 15

PART 1
INTRODUCTORY PROVISIONS
Enacitment of 12 Protocol inta law

L (1] Subject to-this Act, the 1992 Profoce] hins the foree of low in the Repablic.

{21 The Mimister may by motice in the Gozege publish for general informetion any
changes made to the 1992 Liakiling Convention under Article 14 or 15 of the 1992
Protocol if those changes are hinding on the Hepublic interms of section 23| of the
Comstingion of the Eepablic of South Africa, |96

{3 For the ]:Hp.mnf this Act, the English fexe of the 1992 Prygool Puz:w.i]s for the

purpeses of interpretition.

Act binds State

3. This Acr binds the St aml cvery organ of stape,

10

15

&

43
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Application of Act

4. This Act also applics @ the Prince Edwand Elands refemed w0 in section 1 of the
Prince Edwand [slands Act, 19498 {aor Mo, 43 of 194

Publication of list of states to which HIZ Liability Convention applies

5. The Minister miust, by notice im the Crozenre, publish a |kt of stites other then the
Republic, wo which the 1992 Liability Con'venton applics.

PART 2
COIMPENSATION
Construction of certain provision and references in 112 Liability Convention

6. (1) Parsgraph 1 of Article WTE of the 1992 Lighility Conyention, in so far as i
e laes oy the Republic. mast be constread as roquiring the ow ner of a ship repistered in
the Republic o mamiin the insurance or other financial scourity refered o in ther
paragrph

127 For the purposes of paragraph &a (i) of Artiele B of gee 1992 Liability Convention,
anidd im =0 far a5 it relates oo the Republic, the reference to the temitorial 2oa nst be
oonsmeed @ oa reference o the territorial waters of the Republic referred woin section 4
of the Maritinie Zones Aot 1999 (A Moo L5 of 1994)

{3 For the pumposes of pargraph delfii) of Argele 11 of the 1992 Liability
Convention, aml in 20 far as it relates o the Repeblic, the reforence o exchisive
OOl Ao mrst e oonstrecd 55 oa referenee to the exclusive ooomomic rome of the
RBepublic within the meaning of saction 7 of the Manitime Zones Act, 1994 {Act Mo, |5
of 1994,

Claims for oompens aton

7. {11 The High Courtexcrising &s admiralty jurisdiction has junisdieton, ine luding
Jurisdiction for all ineide ntal prpises, o hcar amd determine claims For oo pemsation
wnder the 1992 Liahiliy Convention in respect of incidents—

fie)  that have cavsed pollution dsnmge in g place o which the 1992 Liability
Convention applics: or

thl in mlation @ which proventative measimes hinde hoen taken @ previent or
i s pnlhnum:hnw:-c ina place to which te 1992 Liahilidy Convention
upplics.

{2) For the pumpeses of this Act, the ares of jurisdiction of a cown shall be docmed o
include that portion of the exclusive ecommic zone and the terinrial waters of the
Bepublic adjacent 1o the constline of its aren of jurisdietion.

Applicatlons to determine Hmit of Hability

B4 Ly If a claimm for compensmion weder the. 1992 Liahility Convention is madc in the
High Court against, or is apprehended by, the owner of a ship, or the insuror or other
porson providing irancial secunty. for the liability of the owner of the ship for pollution
damape, die owner, insurer or other person, as the case meay be, may apply—

fal o the case where 3 claim for compensation weder the 1992 Lianility
Convention has Been neade in the High Court, wthe division of the. Hig e Court
in which the claim fer compensation has been made; or
fh) in any other case, to any division of e High Coun having jurkdiction
contenplaed in section T,
v detormiine whother he orshe may limit his or her lability tmder die 1992 Liahility
Conventicn amd, if 5o, the lingin of tha liabiling.

{20 [f the High Coun deremmines that a person’s liability may be imited wnder the
provisions of the 1992 Liahility Comvention, the High Court may meake any order it
thinks fit in respect of the apponticament and distibuton, in scoordanc: with thase
provisions, of a fund for the payment of claims weder thise provisions.
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5
PART 3
INSURAMNCE CERTIFICATES
Interpretation

. In this Pan—

] “Caovernment ship™ mcans a ship, iecluding a warship, owned by a staie,
ared ine libes o ship owned by the Govemment of the Republic;

(i areference foa comtract of inswrance, or to ather financial scourity, in espect
of a ship, must be construed as a refarence o a comract of insuwance. or K
othier firmncial socurity, covering the hahility of the owner of the ghip wnder
thee 1992 Liability Convention for pollution damage cased ina place wo which
the 1992 Liahility Convention applics; and

{2l nreference o the limits of the liahili preseribod by paragraph | of Article
of the 1997 Liahility Convention, inrelation & a 2hip, st be conatmecd os 8
referenoe o te amount to which the owner of the shipis engiled, widker that
paragraph, inits application wo the ship as pan of the law of the Republic, to
linit his or her liability woderthe 192 Liahility Cony cition in res poct of any
ane incident.

Application

b, {17 Subjectio subsection {21, this Fart applies to every ship thatis camying more
then 2 000onnes of oil inbulk a5 cargo amd, where such ship & unnegisterad, this Part
applies o that ship o5 if it were egistered in the state whose flag the ship is flying.

{2) This Part doces not apply to a Goverament ship, or other ship operated by o stare.,
including a ship operatad by the Government of the Republic, that is heing wsad for
TR3-COHEMrCial purposes,

Insurance certificates tn be carried on certain ships

1L (1) I a ship entors or kaves, or agempes to cmeror w leave, apon in the Republic,
or armives at or leaves, of aftcmpts do arive at or w0 leave, a torminal inthe fomiborial
waters of the Republic, withowt having on bowrd the ship the relovant insumunec
contificate that iz in foree in :Cﬁg::crnfﬂlatﬂlip, the nraster amd the owner of the ihlp arc
bath peilty of an offence and lighle oo conviction o a fine not cxcceding F25) (00,

{2) ifa ship that iz registored in the Republic eaters or leaves, or afcmpts O cier oF
0 leave, a podt in a stane other than the Bepublic, or armives ar or leaves, or aticmps 63
arvive ot orto leave, a srminal in the emiorial sca of sech a stote, withowt having om
boand de ship the relevant instmnec cotificate tha is in foree inrespoct of thet ship, the
raster amd the ewner of the ship are bath goilty of ancoffence and liable on-conyiction
o d fine moet exoceding B250 (0,

{3) I, etherwise than in circumstances 1o which subseetion (1) applies or, ‘in the case
of a ship registered in the Rc—p:uhli::, o which subscefion {29 ap\plics, HL any Tme 8
relevant insurance certificateis in force inrespeetofa ship wo which this Part applies and
that insurance centificate is mor on board that ship, the master and the owner of the ship
are bath puilty of an affence and ligble on comviction o a fine not exceeding R0 000

{4 An officer meay requine the master or other pemsan inchargeof a ship to proskuce the
relevant insirance certificate that is in force in respect of that ship and, it the masper dor
other porson refises or fails o produee that insmanee cortificate to the officer, he orshe
is guilty of an offence and liahle on conviction w a fine et cxceeding 20 000,

{ 3 If the Authonity has ressonable goounds o believe that the master or other persom
in charge of 2 ship iz stcmpting o take the ship ouwt of a port in the Bepublic aga rime
whenthe shipdoss not haive onbeard the rele vant insuranos cortificase that is in foroe im
respeat of that ship. the Authority may detsin the ship untl such insumance certificate is
ohitained or prodheeed fo the Authonity, as the case neay he.

{60 If a ship detained at a pon in ferms of subscetion | 5) leaves the pon before it s
been released from detention, the pester and the owner of that ship are both guilty of am
offende and liable on oo viction to a fine oot exceading BR300 00 or w imprisenment for
a period mat exoccding five years o @ hoth such fine and % such imprisooment.
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{71 For the purposes of this section, a relev ant insurance cerificate m espect ofa ship

is—

feil

)

vl

el

fel

il

if the ship 15 registered in the Republic and is ner a Government zhip, a
certificate issucd in foms of seotion 12

if the ship is registerad ina Contracting State and is not a Government ship, a
cortificane ssuod in rcqrﬂnfﬂu:n‘shipwulu a law of the Emltmmingﬂtal: i1}
question giving effect o Amicle Wil of the 1992 Liability Convention;

if the ship iz registored ina stic that is not a Contracting Stute amithe shipis
i a Govemment ship, a cortificate issued interms Of section 12 or a
certificate that mast be reepaniod a5 8 relevant insurance comificate for the ship
Fuor the purpeses of this paragraph in terms of die reglstions:

if the ship is owned by the Government of the Repuhlic, a cortificate issucd in
form- of sootion 14

if the ship is awned by the sovernment of a4 Contracting State, a cortificate
issmned insespect of that ship wder a laow of the Contracting State in guestion
giving cffect & Article ¥ [[of the 1992 Liahility Coovention ora cenificate of
the kind refarred o in section 1410 issued by the governmcnt of that
Contracting Stae; or

if the ship i owned by she government of o stae that & oot o Contracting
St a cmificane of the kind reforred o in scetion 144 1) jssucd by the
government-of the state in question or 4 certificate that must be regarded az a
relevant imsuranos certificate for the ship for the pumposes of this paragmph
preseribed inorms of the regulations.

{ &) In this secton, “officer” means a person who—

i)
i)

i)

iz an officer of customs witein the meaning . of the Customs and Exele Act,
1964 {AciNo, 91 of 1964,

iz surveyor for the purposes of the Morchamt ShippingAct, 1951 {Act Mo, 57
of 1950 or )

is appeined by the Auwthority, in writing, o be an officer for te purposes of
this seCtion.

Issue of irsurance certficates

B2, 41 ) The owmer, master of agentof 8 ship that is registened in the Republic or that
is registercd ina stare that is not a Contracting State, may apply tothe Authority for the
issue of an insurance centificate for the ship.

{21 The applicaticn in tereas of subsection {17 mustbe made inthe prescribed manmer
and form together with the suppoming docuneptation and information determined by
the Anthirity.

{3) The Authority must—

fut]

1Bl

if itis satsfied that the owner of the ship is maintyining insurance or ofher
fimamial s2ourity for the ship inanamownt that will coverthe linvits of lahility
preseribed by parmgraph | of Article ¥ of the 1992 Liability Convention in
relation g the ship: issue to the applicant an inswranes certificate for the ship:
ar

if itis ot so sarisfied, refuse 1o issue sweh a certificate inores peet of the ship.

{40 An insurance cortificate isswed wnler this section in respect af o ship—

fit)

(L)
fel

st be in accontance with the prescribed fome, being o fom that contains,

bt iz neot limdted W contmining, the pamticulars setout in paragraph 2 of Amicle

W of the 19492 Lighiling Convention;

comes ints foree on e day specificd in the cenificate: and

rentging in fonee, subject o this Part, wntil—

1) adate 12 monts atier the day on which fic comioare comes o tome:;
of

(i) the dore that the Authorniny issatis ficd i the last day in the balance of the
pericd during which the insurance or other finaneial seouriny inrespoct of
thee ship I8 o meneain in foroe,

whichever i the carlier due.
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7

Extension, cancellaton and lapsing of insurance certificates

131 I—
) & ship for which an insurance corificars has been sued under section 12 s
not ot aport in the Repuhblic i the time when the certificate ex pines or is ahout
o capire; amd
fb] the Authorite is satisfied that. after the doy specified in the insurance
cenificate o the doy wntil which the centificate is o remain in foree, there will

be in force a conmmact of insuninee or other figancial security for the <hipin an
amonnt that will eover the limit of lishility preseribed by pursgraph 1 oof
Article ¥ of the 1992 Liakdliny Convention in relation o the ship,
the Aathority may extenid the certificare for a period thatexpires on or befon the doy that
the Autharity & satisficad is the lor day in the tulance of theperiod during which thar
voptract of insurance or other financial socurity i to memain-in force, being o period thet
docs not cxoced one ot from the day contemp lated in paragroph (5).

{21 An cxtension of an insurance cedificate intorms of subscction {1 expines upon the
ship's amival ata port in the Republic.

{3) The Awtharity may cancel aniunnee cortificate issued under section 12 9 it is
satisficd that, bedmese of any modificaion or variatioa o, or w, the comtract of insurmee
or ether fimancial securine for the ship, the owner of the ship will not be covered for an
anont that is mot less dvan the limitsof lHability preseribed by paragraph | of Article ¥
of the 1992 Liability Comvention in i laion o the ship.

{41 1f, while an insurance certificare issued woder section 12 for o ship registered in the
Republic or in a state that is mot a Comracting State &= inforee, the ship ceases o be
reyistered in the Republic or in e stae in question. s the case may b the certificane
& issied theroupon coaes o be in foros,

{5 fa) If an insurance certiBeate issuwed wnder section 12 is concelled in terms of
b ction § 3) or coases tobe in Foree by vire of subseotion (4, the neaster of the ship
st without delay return the certificate 1o the Awtheority:

(B A master who fails o comply with paragraph{ ) commits an otfende and is liahle
an convietion 10 a fine wor cxcosding H20 000,

Ships owned by Government of Republic

14, {171 The Ministor ay, with the approy al of te Ministerof Finaeee and in respeet
of a ship that is owned by the Government of the Republic, issue o contificate cortifying
ithat the ship is owned by the Govaament of the Republic and that any lighility for
pllution damage up o the limits of Hability applicable in relation w the ship wder
Article ¥ of the 1992 Liability Cosvention will e meet by the Government of the
Repuilic.

{21 Subjecttosubscction {31, acent ficate & sued wnder subsection 1) remains infonre
Tor the period starcd in the ccmificate. :

{3) If, whik a certificate kswod wedor subsection {195 in foree, the ship ceases o he
aonwred by the Govornneent of the Republic, the conificate w0 issued thereupon coases w
bz i foroe.

{49 In any proceedings brought in g court in the Republic o enforee a ¢laim in respect
ofa lability iecurredunder the | 992 Liability Convention, every Conracting Stae it
he mparded ax having submittcd to the jurizdiction of thet countand must be regarded as
taving waived any dofence based on s statis & a sovercign ste, but nothing in this
subscction must be regardod as allowing the vy of cxecetion against the propeny of
such a Stai.

PART 4
MISCELLANEDUS
Regulations
15,017 The Minister may make regulations—
) regarding any matter which, interms of this Aot may or must he preseribod:
db) mivimg effect to Article X of the 1993 Liahility Conv ention:

fel hxing fors w be paid inresnect of any natters ansing from the application of
Article X of the Convention:

10

45
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fdl regarding the conversion of the amewnts of noncy refomad w in paragaph |
aof Article W oof the 19892 Liability Convention into  amounis of money
expressed in South African currency!

fel regarding ruarantocs that are acceprable forthe purposes of pamgrapy 3 of
Article %oof the 1992 Liahility Convengion;

if. regarding the cxtemt o which the right of subroration provided for in
marapraph 5 oof Avticle W oof the |97 | aahiling Cemoention may he cxereiced
by a person other than o porson referned woin that parag raph:

fgl the smeerainment of the tonnage of a ship,” including the cstinumion of the
wonmage of a ship in croumstances where it s ot possible or reasonably
pracricable Wy measure it wonnaze; amd

¢hl  regarding any ancillary oriscidental sdministrative or procoluml mater that
itis neotssary ¥ prescribe for the proper implemestation or adminisiration of
this Act.

{2 Any regulation fixing foos must be made with the approval of the Miniser of
Fimance.

Jurisdiction

16. Bespite anything w the conrary contminod inany other law, a Magistane's Courn
has jursdiction w impose any penalty prescribed by this Aa.

Amendment of law

17, The law specifiod inthe secomd ooluman of doe Schedule iz horeby amendedo the
cxient ndicated in the thind colunmn thereof,

Transiional provisiens

18. Anyihing done, whether under a low orotherwise, prior to the conme neement of
thiz Act, and which can be done under a provkion of this Act, must be egarded a5
having been done wnder this Act.

Short litle and commend ement

1, This At is called the Merchant Shipping (Civil Liahility Comrcntion) Act, 2013,
andcomes in operation on o dete fixed by the President by proclamation in the Gagerne.
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SCHEDULE
{Rection 17)
Act No.and | Shoert Title Extenl of amendment
Year
Act Moo Gaf | Marine Pollution The repeal of sccorions 13, 14 and 15
1491 {Comamsl and Civil
Lin®ilin) Act 19E]
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MEMORAKDUM ON THE OBJECTS OF THE MERCHANT
SHIPPING (CIVIL LIABILITY CONVENTION) BILL, 2013

L PURPOSE OF BILL

The Bill socks wrenaet the Internatonal M oridme Orranization Progoos] of 1992 10
amensld the Intemaiticonal Comvvention on Civil Liahility for Ol Pollution Damage of
29 Movember 1964 {the Civil Lishility Convention) intn law. The Bill formes part of
4 package of measures designed o give offeet w the Repeblic’s obligations wnder
the Ciwil Lishility Convenfion and the Imcrnational Maritime Orgamization
Prostocol of 1992w amend the Intermational Comvention onthe Establishment of on
Ivtemational Fund for Compensation for Oil Polhoion Damage, 197 ] {the Fund
Convention). Parlizment has already approved the two protocols umder section
231 Ty of the Corstiiution of the: Repuhlic of Sowth Africa, |99 {the Constinstion).
The full pockage inchudes the Bill and the—

& Merchant Shipping (Enternatonal Ol Pollution Compensation Fund) Bill, which
rives cffoct @ the Fund Convention:

* Merchant Shipping § Enernational Oil Pollution Compensation Pund) Contribu-
tions Bill, which iz a money Bill contemplated in soction 77 of the Conetingion,
and

* Merchant Shipping {International Ol Pallition Com pepsation Fod) Adminis-
tration Bill which deals with the ad minvistrative matters of the money Bill.

4 CIVIL LIABILITY AND FINDCONVENTIONS

L1 The Civil Liabi line and Fund Conventions wene sdopted under the auspices of
the Intemiationn | Mantime Oreanizaton. They deal withguestions of liahiline
and com pensurion for loss or damage caused by contamintion resulting from
the escape or dizcharge of persistent il from tankers (e, ships consructod or
adaptod for the carriage of oil in bulk &5 cargod.

22 Uneler the Civil Liahility Comvention claimants are entitled o oom pensation
from the registered shipowner {or the previder of financial secunity for the
shipowner's liabildy ) for pollution damage sufferad inthe terciiny (including
terrimrnal sea) or exclusive coomomic 2one of o Contracting State. The
shipowner's liability is strict {only limited cxemptions amd defences are
available), et this liahility is suhjeet o loitation in sccordanoe with the
provisions of the Civil Lisbility Convention. Where limitation applics, the
shipowner's liability is detemuined with forence a0 the sinnage of the ship
concemed,

23 Whercasthe Civil Liability Convention cstablishes and regulaes the liability
of the r:gim-zd shipowner, the Fund Convention establishes an internatisal
Fund, called the Interaational Oil Polligion Compensaion (I0PC) Fund, the
purpose of which iz o pay compensation to victins of pollution damage
(within the meaning of the Civil Liabiline Convention) where they have been
unab ke 1o ohtain compenaation, or compensation in fill, wiber the provizions
of the Civil Liability Convention, The BOPC Fund weecives its fumds From
cangy oweTs, specifically from persons whe receive anmually, incthe ponts or
terminal installations of the Contracting Stades, mone fan | 50000 tonmes of
comiritating ail. The maximurm amount of compensation payable by the IDPC
Fund in respect of a single incident & cwrrently ~SDE 200 000 (00
{2 ZARk 304 billion)*. This amount ineludes the compensstion paid by the
shipowner or the shipowner's insuner wnder the Civil Liahilitny Conae ntivom.

1 SR (Specid Dravdng Raght) = ZAR 1500 4300 {value an 6 Jkune 313 see haptfowoimloarg’ 160
-:'u:rm:'l.hpﬁ:l.'i:lm&m_ :ITH‘Q'I.E:'TI. Warbske accessed on T hone X 55
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24 Beeause the Fund Convention is supplemeentary o the Civil Lighility
(o vention, 4 swmte cannt hocome g panty’ w0 the: Pund Convention without, ot
ihe same time, also beooming 4 party fo the Civil Liability Comnvenrion.

SUMMARY OF BILLS PROVISIONS
A1 Clogse iz a standard provision that defines comain words and cxpressions,
A2 Clause 2 socks w enact the Civil Liskbilioy Conventon int law.

33 Clause 3 iz a standird provision dealing with the cnactment’s applicotion mo
the State and its organs.

34 Clause 4 secks w exend the application of the Act i the Prince Edwanl
[slamds, as provided for in section 4 of the Prince BEdward lands Act, 1948
CAer Mo, 43 of 1948 In terme of section 4 an At of Parlizmen: docs not apply
o the Prince Edward Elamds unless by such Act it is expressed so to apply.

35 Clause 5 allows the Minister of Transpon to give peblicity o the Contracting
Staws o the Civil Liability Convention by sppropriate matification in the
{rerfe i,

A6 Clause & secks 1o consinie  eertain provision of and cermin other nefenemees
i thie Civil Liability Convention, The clame provides for the inerpre tation of
paragraph | of Asticle W I {which requires the owner of 8 shipregistored in a
Contracting Stae 0 maintais cortain firmcial secumity) ino selation o ships
regisered inthe Republic. Refenznees inthe Convention to torritorial sca and
exclusive copmomice Zone are 10 he constreed ina manner that is consisient
with the Marigme Zoncs: Act, 1994 (Act Nao. 15 of 1994,

AT Clawse 7 deals with claims for compensation under the provisions of the Civil
Lighility Convention. 11 confirms the High Cowre's adminalty jurisdiction in
relation w such proccedings.

38 Clowse & deals with lintimtion proceedings wwder the provizions of the Civil
Liahility Conyention that ane broaeht in the High Coun

39 Clawze 9 & the first olawse of Pan 3 of the Bill. Part3 deals with “'Inswrance
Cerificates™, and the clawse seeks to define  Govemment ship™ and construe
ceran reforences in the Civl Liability Convention that are relevant to that
Pan.

310 C awge §0 socks to specity sowhich ships Pan 3 applics. Pan 3 docs ot apply
o Ciorvemin ent ships wsad fisr neon-oom mercial pumposes:

311 Clawse N provides for the enforcemem of ‘insurance cortificae cartiapge
reguinements aml cxtahlizhes penaltics for non-compliamece.

A2 Clanzes 12 and I3 deal with matiers relimed oo te ksue, validity and
cancellation of cemaininswrance certificates, and provide for the functions of
the South African Marfime Safery Aunthonty {SAMSA) in that regard.

213 Clause 14 deals with Govemment ships. For ships owned by the State, it
allenws the Minister of Transpom, with the consent of the Minister of Finonoe,
1y isswe aocrificae stating that liahilitics under dee Civil Liability Convention
will e met by the State, and provides for the period of validin and for the
lapsing of certificates of thisbind. The clause alzo cnvbodics the Convention's
riles din paragraph 2 of Anick X[ onosovercign inanunisy in relation o
claims against Contracting Sutes.
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A1AChmse 15 sceks o allow the Minkter of Transport o make regulatioons.
Regulations fixing foes are reguired o be mekdc with the consent of - e
Minisier of Finnnoe.

A1 5 Clause 16 wocks wo exend the jurisdiction of Magistrates Couns in maters of
punishnuent.

Al Clause IT and the Schedule deal with consequential amendments 1o the
Marine Pollution { Condno ] and Civil Liahility) Act, 1981 {act Mo, Gof 1981).

31T Clawse I8 contains ransitional provisions.

AEClause 19 is o stamdand provision dealing with the short fitle and
commencenent of the cmvisnged Ao,

CONSULTATION

The Bill was published on 15 April 2009 in Crovemaneanr Crazee No, 32100 for
comment. The Department of Transport did not receive any comments. The
Deparineent exoensively consulied wite the National Treasury from July 2009 w0
Clemoher 2012

FINANCIAL IMPLICATIONS FOR STATE

There are o finapcial implications for the Stae; the Bill puamntocs financial
soeurity for lahility, amd compensation, for loss or damage causod by comtanina-
fion Tesulting from the cscape. or discharge of persistent oil foom oil tankers.

PARLIAMENTARY PRAOEDURE

Bl The Smte Law Advisers and the Depertmant of Trasspon gre of the apiaion
that thic Bill must be dealtwith in accordance with the procedure cstab lished
b soction T5 of the Constitution since it containg mo provision o which the
procodue sot owd inscction 74 or T of the Constimton applics:

62 The Stae Law Sy isers ame of the opinicn that it is oo mecessary i refer this
Bill o the Wational House of Tradition ] Leaders in forms of soction 18 1da)
af the Traditiomal Leadership and Governance Framework Act, 2000 { Act MNa,
41 of HN3), since it docs Dot contain provisions pertaining @ cusiomary law
or customs of maditonal commamnitics.

Prizted B el Comima zoco soos
ISBN 578-1-775497-0514
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APPENDIX 2: MERCHANT SHIPPING

(INTERNATIONAL OIL

POLLUTION

COMPENSATION FUND) BILL AND MEMORANDUM

BILL

To enact the International Maritime Organization Protocol of 1992 to amend the
International Convention on Civil Liability for Oil Pollution Damage of
29 November 1969 into law: and to provide for matters connected therewith.

E IT ENACTED by the Parliament of the Republic of South Africa, =

Seesions

L.

Ry

10.
L1.
12.
13.
14.

follows:—

ARRANGEMENT OF SECTIONS

Definitions 5
PART 1
INTRODUCTORY PROVISIONS
Enactment of 1992 Protocol into law
Act binds State
Application of Ac 10

Publication of list of states 1 which 1992 Ligbility Convention applics
PART 2
COMPENSATION

Construction of certain provision and references in 1992 Liability Convention
Claims for compens ation 15
Applications o determine limit of liability

PART 3
INSURANCE CERTIFICATES

Interpretation

Application 20
Insuwrance certificates 1o be carried on cerain ships

Issue of insurance centificates

Extension, cancellation and lapsing of insurance cenificates

Ships owned by Government of Republic
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BILL

T enact the International Maritime (Organization Protecol of 1992 to amend the
International Convention on the Establishment of an Intermational Fund for
Compensation for (4] Pollution Damage of 18 December 1971 into Iaw; and to
provide for matters connected therewith

E IT ENACTED by the Parliament of the Republic of Scuth Africa s
Filloywe s —

Definitions

L Inthi Act, unless the contextindicaies othorwise, any meaning ascribed &5 a word
ar expression in the 1992 Fund Convention must bear the meaning so ascribed, and—
= Authority ™ means the South African Martime Safety Awthority cstablished by
section (1) of the South African Maritime Safety Autharity Act 1998 (At N 3

of 199

“Minister ™ means the Minster of Trnspor

“the 1971 Fumd Convention™ means the Intemational Convention on the

Establishment of am Itemational Fund for Oi] Pollution Danmage, 1971 done at

Brossels on 18 December 1971

“the 12 Fund Convention™ means Articles 1w 36 gudvgaaies of the 1971 Fund

Convention s amerded by the 1992 Praocel and refemred 10 in paragraph 2 of

Article 27T of the 1992 Protocal;

“the AT Protocel™ moans the Entemational Maritime Orsanization Protocol of

19492 wo amemd the Intemational Convention on the Esmablishment of an

Intemational Fund for Oil Pollution Damage of 1 & Decembher 1971—

) approved on 23 October 197 by the National Assendbly amsd on 15 March
L1958 by the: Mational Cowneil of Provinees as i reguired by section 23102 of
the Constitution of the Republic of South Africa, 199%6: and

i) published for ¢ eneral information wder Notice No. 1534 of 2009 in Gazenre
N, 32723 of 20 November 2009,

“the Fund™ means the Intemational Qi Polutdon Compencation Fund, 992,

established by Article 2 of the 19492 Fund Convention; and

“this Act™ inchedes any regulation made in torms of secfion 11,

Enactment of 192 Protocol into law and interpretation

L {1) Subject to this Act, the 1992 Protoco] his the fore of law in the Republic.

{23 For e purpiscs. of paragraph (ali) and {ii) of Armicle 3 of the 1992 Fund
Coonvention and in s far as & relakes wihe Republic, the mlerence o the temionial sea
st be constreed as a referenos to the temitorial waters of the Fepublic refemed to in
soction 4 of the Maritime Zones Act, 199 [Acs Noo 15 of 1994

(33 For the purpeses of paragraph (e i) of Article 3 of the 1992 Fund Convention amd
im0 far as it relates wothe Republic, the refercnce fo the exelusive coonomic zone mist
be consrued & oa reforee ® the exclusive cconomic zone of the Republic witin the
meaning of scction 7 of the Maritime Zoncs Act, 19494 {Act Mo 15 of 19894,

10

2

35
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i) For the purpises of this Act, the English ext of the 1992 Promool prevails for the
paerpires of merprettion.

{5 The Minister may by mice in the Garame publish for pencral information any
chianges ‘made @ the 1992 Fund Convention under Article 33 of the 1993 Protoos] if
these changes are hindinge on the Repaiblic in torms of section 231 of the Constitwtion of
the Republic of Sowth Africa, 1996,

Act binds State

X This Act binds the Smate snd every organ of state contenrplated in section 239 of the
Constinution of the Repablic of South Africa, 1996,

Application of Act

4. This Act also applics & the Prince Edwand Elands refemed o in seation 1 of the
Prince Edwand [slawds Act, 948 (Ac Koo 43 of 1948)

Legal capacity of Fund
5. The Funmf'is hereby recornised as a juristic person.
Legal representative of Fund

6. The Director of the Fund is hercby recogniced as the legal represcmative of the
Funed.

Auwthority may request Fund for assistance

7. For the perpeses of pamagpraph 7 of Article 4 of due 19902 Fund Convention, a reguest
by the Authority to the Fund for assistance contemplated i that paragraph, must be
reganded as 4 roguest by the Republic.

Jurisdiction of High Court

& The High Count of South Africa cxercising its admiralty jurizdiction wnder the
Audmiralty Jurisdiction Regulation Act, 1983 {Act Mo, 105 of T9E3 L has jurisdicton
including jurisdiction for all incidental purposes. 16 hear and determine claims against
the Fund for compensation wider Article 4 of the 1992 Fund Convention.

Funi may intervene im proceedings under Merchant Shipping (Civil Liability
Conventon) Act, M2

9, The Fund may intervence in proccedings for compensation under Pam 2 of the
Merchant Shipping (Civil Liabiliny Convention) Act, 2013,

Evidence in proceeding=s involving Fund

N I any legal proceedinges invalving the Fumd; the mere praduction of a cenified
mue copy of — )
fer]  mmy docunent isswed by anoorgan of the Fund: or
() any cnry incor exmact from any docuement in the custody of the Fond,
st be reparded as sufficient ovidence of the fact that the document was so issued oris
wider the custody of the Fund, waless evidenee to the contrary is adduced.

Regulations

TL {1 The Ministor meay make negulations—
fa)  wiving effect to Artick B of the 1992 Fund Convention:
fh)  fixing foes 1o bee paid in respectof any matter anzing from the application of
Anrticle §of the 1992 Fund Conventon: and
o) regarding any ancillay or incidental sdministrative or procedual mmer tha
itis peocssury w0 prescribe for the proper implementatio noor administration of
thiz Act.

43
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4
{20 Any Tesu lation fixing focs must be made with the concuremos of the Minister of
Finamce.
Short title and commen cement

12, This Act i called ghie Merchant Shipping { Intemiational O] Pallution Conpensa-
tion Fund) Act, 2013, and takes effecton a date fixed by the President by proclamation
im the Crarerne.
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MEMORANDUM ON THE OBJECTS OF THE MERCHANT
SHIPPING (INTERNATIONAL OIL POLLUTION COMPENSATION
FUND) BELL, 2013

L PURPOSE OF BILL

The Bill secks'to énact the Internationl Maritioe (Orpanization Protoco] of 1992 o
amedd the Inmemations] Convendion on the Establizhment of an Ente meitional Fund
for Compensation fer Oil Polletion Damage of 1971 {he Fund Convention ) into
law, The Bill forms - pant of o package of measures designed 1o give offect wy the
Fepublic's obligati ns wnder the Fund Convention and the Inemationl Marnitime
Orgonization Protocal of 1992 w amend the Inernational Convention on Civil
Lishility for Oil Pollution Damage, 1969 {the Civil Liahilty Convention).
Parliament has already approved the two progcals wnder section 23142) of the
Constingion of the Republic of Sowth Afriea, 19960 The full package ineludes the
Bill and the—

# Merchant Shippimg fCivil Liakility Convention) Bill, which gives effect w the
Civil Lighility Comvention;

# Memchant Shipping {Intermational Oil Polleion Compencation Fund) Contribu-
ticns Bill, which iz o money Bill conteneplated in section T7 of the Constitution:
and

# Merchant Shipping (Enternational £ Pollution Com penszrion Fund) Adminis-
tration Bill, which deals with the adminisratve matiers of the money Bill.

2. CIVIL LIABILITY AND FUND CONYENTIONS

2.1 The Civil Liability and Fund Comventions wene adopicd under the auspices of
the Internations | Marifine Organization. They deal with guestions of lisbility
aned com pensation for less or damagre cawsod by oon tanyination resulting from
the escape or discharge of persistent oil from tankers (e, ships consructed or
adapted for e carriage of oil in bulk as carge).

22 Under the Civil Liability Convention claiimants are entitled & cont pepsation
from the megistered shipowner {or the provider of financial sceurity for the
shipowner s liahility ) fior pollution @amage suffered in the reminry {including
temrimrial seal or exclusive coonomic mone of 4 Comracting State. The
shipowner's lishiliny is sirict {only limited cxemptions and defences are
avaibhlel but this lighility is subject to Emitation in-accordamcs with the
provisions of the Civil Lisbility Convention. Where Limitatien applics, the
shipowner s ligbility is determrined with reference o the B anare of the ship
concemed.

23 Whenoas the Civil Liahility Convention establizhes and regulaes the liahility
of the re gisterod shipowner, the Fund Conyéntion cstablishes an international
Fund, called the Internatonal £il Pollution Compensation (FOPC) Fund, the
purposs of which is 1o pay compensation o victims - of pollution damage
{within the meaning of the Civil Liahility Conventon) where they have heen
unable 10 obtnn compensation, of compensation in full, wnder the provisions
of the Civil Liahility Convention, The FOPC Fund mocives its funds from
cargs owners, specifically from persions whe reccive annually, in the ports or
terminal installations of the Contracting States, more hion | 50,080 tonnes of
eqntributing vil. The tou] amoint of conpensation payahle by the [OPC Fund
in reapoctof an incident & eumently SDR 203 000 000 {= ZAR 304 billion) =
This amount inchides the compensation paid by the shipowner or the
shipowiner’s insurer under the Civil Liahility Convention.

*1 SDR (Special Drawing Righy= AR 15014200 {vadae an G Rune 20H S =see yosdhrvn i forg’
exier Fapdindaaims el agpr Webs e accessedon T hane 20 3h.
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24 Beeause the Fund Convention is supplementary o the Civil Lishility
Comvention, 4 smte canadt become o panty othe Fuod Comeention within, at
the zame time, alsa beoonting a party o the Civil Liability Convention.

SUMMARY OF BILL™S PROVISIONS
Al Clauge I iz a standard provision that defines corain words and cxprossions,

13 Clowse 2 socks tocnact the Fund Convenrion into Law. [talss provides for the
imerpretation of reforenoes in the Fund Convention to. emitonial sca and
cxclusive coomsamic pone in a manncr that is consistent with the Maritime
Lomes Aot 1999 {Act Ko, 15 of 1499040,

A3 Claese 3 is o standard provision dealing with the cnacrment’s application 1o
the State and 5 organs.

34 Clause 4 secks to cxend the application of the Act # the Prince Edwanl
[zlands, as pronvided for in section 4 of the Prince Edw ard Blamds Act, [948
(Act Mo, 43 of 19481 In terms of section 4 an Act of Parliament docs ot
apply to the Prince Edwand Elands unless by such Act it is expressod so fo

apply.

15 Clouses 5 and 6 seck wogive effeet o paragraph 2 of Anicle 2 of the Fumd
Convention. This paragraph- requires Confracting States o eoognise the
IOPC Fund az & legal person under their laws and to recopnise the Director of
the Funed as the Fund's legal representative.

36 Clause T secks to cmpower the South African Marntinee Safety Authorioy o
request assistamee on hehalf of the Government from the IOPC Fund for the
purposcs of respomding o vy pollwion incident inresp oot of which the Fud
may be callod mpan by POy cOMPeRsation.

AT Clauge 8§ applics o eluims fir compensation againss the I0PC Fud. It
confirms the High Court’s sdmimlty jurisdiction in relaton o such
prococdings.

3E&  Clause ¥ gives effect to poragraph 4 of Article Tof the {7end Convention. This
paragraph allows the FOPC Fund s intercone in proceodings brought under
Amticle [X of dwe Civil Liability Conocnticn.

389 Clauge 10 deals with the way in which conain documentary evidence nuay he
prosfiocd inlegal procecdings invalving the BIPC Fund.

F 10 Clause 11 sccks wy authonize the Minister of Transpon o make cortain
regulations, farer alia to give effect to Antick B of the Foed Conventon.
{Article § deals with the munial recognition and enforcement of judgments in
Confracting Stutes.) Regulations fixing focs are e be made with  the
concurmence of die Minkser of Finanoe.

31l Clauze 12 is a stapdard proviion dealing with the short titke and
commencenent of the envisaged Act

CONSULTATION

The Bill was published in Crrzeffe No 32094 dawed 9 April 2009, Com ments were
mocived from Tramspet, Shell and the South African Pemoleum Indbustries
Arancistion (SAPLA). The Department coensively consulted with the Matknal
Tremury from July 2008 to Octoher 2012

FINANCIAL IMPLICATIONS FOR STATE

The Bill is net expected to kave any financial inyplications for the State.
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6. PARLIAMENTARY PROCEDURE

6.1 The Statc Law Advisers and the Department of Transporn are of the opinion
that this Bill mustbe dealt with in accordance with the proocdure established
by section 75 of the Constitution since it contains no provision 1o which the
procedure set outin soction 74 or 76 of the Constimtion applics.

62 The State Law Advisers are of the opinion that it is not necessary o refer this
Bill to the National House of Traditional Leaders in terms of soction 18(1¥a)
of the Traditional Leadership and Governance Framework Act, 2003 { Act No.
41 of 2003), since it does not contain provisions pertaining © customary law
or customs of aditional communitics.
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APPENDIX 3: SYDNEY DRAFT AND COMMENTARY

BILL

To enact the International Maritime Ovganization Protocol of 192 to amend the
International Convention on  Civil Liahility for (36 Polluton Damage of
2 November 14 into law; and to provide for matters conpec ted therewith,

A |
fi

Sectiony

bl o ol

el R

1.
L.
12
13,
14.

T ENACTED by the Parliament of the Republic of Sowth Africa, =
allowe s —

ARRANGEMENT OF SECTIONS

Definitions 5
PART 1
INTRODUCTORY PROVISIONS

Enactment of 19492 Protocol into law

At hinds Stote
Application of At 10
Publication of list of stancs wy which 1962 Lishility Convention applics
PART 2
COMPENSATION

Cons mudtion of oo main provision and references in 1992 Lishility Convention
Claims fiar compens ation 15
A pplications o de termine lim i of liability

PART 3
INSURANCE CERTIFICATES

[ nterpretation

Application 20
Isasmnnce centifica tes 10 he carnied on cenain ships

[ssue of instranoe centificates

Extension, cancellation and lapsing of insurance cemificates

Ships owned by Government of Republic
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RECOGNIZING THAT Coastal Srares shall not
unreasomably expose neighbourdng Szates or the
commaon high seas area to the sk of damage 10
their environment a¢ the result of action or
inaction with respect to Offshove Units, Artificial
lslands and Related Appuricnances.

HAVE AGREED A5 FOLLOWS:

ARTICLE 1
Definitions

1.1 For the purposes of this Convenrion:

() “Artificial Tdand™ shall mean o permanem
installation or structure rigidly affived to the sea
bed and wsed or intended for use for Economic
Activities, including wellheads and ussociared
equipment, but shall not include [pipelines] or
installutions  formed  from  notural  dredpged
materials or (il of natural origin.

(b1 *Coastal State” shall mean the State Party
which exercises rights under the United Nations
Convention on the Law of the Sea, [982
("UNCLOS") for the purpose of exploring [or
and exploiting the resources of the seabed and iis
subsoil in the area in or above which the Offshore

Unit is sitrated.

(¢} "Continental Shelf® has the meuning
prowided in UNCLOS,

{d) *Economic Activities”  shall mean the
exploration, exploimton, processing or storage of
hvdrocarbons and mineral resources of the seabed
or its subsoil.

le} “Exclusive Economic Zone”™ has the meaning
provided in UNCLOS,

{61 “"Licence™ shall mean a licence, concession,
permmit or ather authorization issoed by o Coastal
Sure for Economic Activites,

(g} *Licensee" shall include o holder of a licence
ar any person or corporation with a right w a
licence.

{h} “Offshore Unit™ shall mean any structure of
whatever nature when not permunently fixed into
the geq bed which
ii) is capable of moving or being moved while
F]nal;!ng in ar nn water, whether or not
attached 1o the sea bed during operations,
and
i) is used or intended for use in Economic
Activities; and
(i) includes units used or intended for use in
the sccommodaton of personnel  and
equipment related 1o the activities described
in this paragraph.
(i} "Offshore Unir Worker™ shall mean any
person cmploved or enguged in contractual

activities in whatever capacity in the operation of
an OMfshore Unit or Arificial Island,

it “OMfshore Unit Occupant” shall include any
matural person onboard an Offshore Unit or
Anificial Istand [or any bewful purpese, inchading
an offshore unit worker,

ikt “Owner” shall include the owner, lessee and
upl:ra.tur'ufan Offshore Unit or Arificial Island.

il “Pollutant™ shall mean the cscape of any
SlJbSmﬂﬂE or |J1f a.pp].i.l:atl'nu ﬂ'*- i.n}' E‘l'ld:l.'mur o
process which is deleterious 10 the marine
enyiromment,

im) "Perroleum” shall mein 8 hydrocarbon of
nutirnl origin.

in) “Relaied  Appuricnances” shall  include
structures or installations assoctated with Ardficial
Islands or Offshore Units and which are used or
inrended for wse with respect to activitles ancillacy
0 Economic Acovities or in relared Offshore
Chocupant accommaocdation,

i) “Territorial Sea”™ has the meaning provided in
LINCLOYS,

ARTHCLE 11
Application
2.1 This Convention applics to all Ofshore Units,
Artilicial Islands and Related Appunenances used
or intended for vse in the Exchisive Economic
Fone and adjscent seaward Continestal Shelf w
the extent a Soate Party may exércise fungtion
jurisdiction over such  Continental  Shelf
consistently with UNCLOS,

22 Swte Parties to this Convention may extend
that applicaton of this Convention or parts
therent 1o their Territorial Sea or intermnal warers,

2.3 This Convention extends to Anificial Islunds
ar components thereof while in transit from a
place of construction 1o an imended place of
installation, in transit between intended placl:ﬂ. af
installation, and while in the process of being
salvaged or removed, until such dme as their
elements are brought into land rerritone or are
otherwise lawfully disposed of.

24 [Prssible exrension of application of Convernmion
1o new technologics e g, seabed aquacuitore, offshore
commercial satellite launch fucliog)

ARTICLE I

Dhwnership
3.0 Offshore Units, Artificial [slands and Relaed
Appurtenances shall hve ownership either in
accordance with the law of the Static Pary in
whose territodal waters thl:].l are located, or in
accordance with this Convention.

3.2 Every (¥fshore Unit, Artficial Island and
Belibed Appurtenances shall be owned by a
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juristic entity or entities, being one or @
combination of, u natural ot legal peson or by a
Stare Party o this Convention.

33 Every State Party's law shall provide for and
recopnize ownership interests in Offshore Units,
Anificial Ilands or Helwed Appurtenances
located in ks Exclusive Economic Zone or
seaward adjpcen Continenial Shelf.

34 Every Sute Pany's liw shall provicde for and
recognize ights of transfer of cwnership or use of
Offshore Units. Amificial Islands or Relared
Appurtenances,

33 All Offshore Lnits o which this Convention
applies shall have o natbonality,

ARTICLE Iv

Registration
4.1 This Amicle applics o all Offshore Uniis
except thoae while in sctual use in State Parties’
territoral sea or intermal watens.
‘F.Zﬁﬂtplmmuhyihmmhmﬂlﬂ'
provide for the regisration of ownership and
morigage interests in Offshore Units and their
Belated Appurtenances.

4.3 State Parties shall not permit the use in their
Exchmive Economic Zones or seaward adjacem
continental shelves of uneegistered or “Stateless’
(ffshore Units,

44 Propretary rights in (¥fshore Unis [and
Relited Appunenances] shall be poverned by this
Convention and by the low of the Smie Pany
where they arc regisienad,

45 Each Sure Party shall 1ake necessary
mmmmhﬂﬁrmﬂnisuemmm

register have ownen or operators who are
d‘fcmv&v icemtifiable for the purpose of ensuring
their full accountabiliy,

46 Becognition and enforcement of rights of
ownership and securily interesis shall be governed
by the low of the Mg State Party,

47 An Internationa] Register recording all
Offshore Units 1o which this Convention applies
may be established in accondance with Aniclke 12.
O its establishment, the Register shall record an
Offshore Unir's identiry, flag and owner. The
Begistier shall alw record mortgages and
hypothess on Offshore Units. The Register shall
require, snd be emtitled 0 record, sufficiem
informurion q?m"j"' the identity of owners
and holders of mort and hypothecs o enable
their identity and dmc 1o b known.

4.8 Upon exerclsing thelr responsibilities under
paragraph 4.2, the Registries of Sute Partes shall
transmit all Regisury information on (éfshore Units
under their (lag 10 the International Register:

49 The Inermational Register shall be locuted in
[Aberdeen, United Kingdom],

AHRTHLE V
Mortgages, Liens and Creditors' Remedies
Mortgages

3.1 An  Offshore Unit [and Related
Appurienances] may form the subject of a securiy
Interest by way of morigage or hypothec.

5.2 Suate Parties shall implement and administer
Reglstries for mortgages or hypothecs of Offshore
Units [und Related Appurtenances].

Liens

5.3 The following claims vpon Offshare Units
[and Related Appurtenances] shall be secured by
muritbmie lens:

(a} Joss of life or personal imjury o Offshore Unit
Clecupants or arising from operation of Offdhore
Units [and Related Appurtenances];

() claims of Offshore Unit Workers for wages
and social benefits:

il salvage:

id) tortious or delictual physical loss, in direct
connection with the openntion or navigation of the
Offshaore Unit,

Creditors’ Remedies
54 Liens under paragraph 5.3 shall have priority
ovier registered mongages o hypothees,

3.3 Among themselves, regisiered mongages or
hypothecs shall have priorty according o their
time of registration

3.6 Among themsclves, ens recognized by this
Convention shall have priority sccording to their
Hsting in patagraph 5.3.

[except that cluims secured by liens under
paragraphs 5.3 (a) and (b, which arose before an
occurrence giving rise to a claim for salvage shall
rank below the claim secured by such lien for
salvage]

5.7 Where o mongapee, lien bolder, or other
creditor exercises possessory, sale or other
remedics against an Offshore Uni, il shall assaime
the obligations of the Owner of such unit, as
provided in this Convention, from the time of
tuking possession or control of the Offshore Unie,

58 Paragraph 3.7 shall not be interpreted s 10
impose liahility upon such creditor for acs or
omissions of the owners, or of pemons for whose
acts or omissions the owner is legally sesponeible,
which occurred before the creditor exercised the
remedics referred 1o in the preceding paragraph.

5.9 A person asserting a remedy arising from the
mhtptmﬁ:dfnrmdm&m&:mymm
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rigi::bymmm of arrest of un Offshore Unit only
if, ar the dme of arcest, the Offshore Unit i not on

location for the purpose of engaging in Economic
Activiries,

5.10%When an Offshore Unit is on bacarion for the
purpose of engaging i Economic Activities, a
person may assert & remedy ansing from the rights
provided for in paragraphs 5.1 or 5.3 by a method
other than arvest (“Aliernate Remedy™),

5.115uch Ahernate Remedy may be one of

{a) ademand that the Owner post bail or security
up 1o the keser of the value of the daimant’s
reasonably arguable best cuse or the value of the
Offshore Lnit; o

th) the registration of @ iy pewdens or caution or
stmilar registerable change in the Flag Sute Pany
register of the Offshore Unit,

ARTICLE VI
Civil Jurisdiction

6.1 Each State Pany has a general rghi of
regulation of Offshore Units, Artificial Islands
und Related Appurtenances within its rerritonal
waters, Exclusive Economic Zone and seaward
adjucent Continental Shell, These rights must be
exe-rmed with regard 10 the rights of other Stue
Parties and the common area.

62 Stare Parties shall establish 4 compeent and
adequare administration for the purpose of carmying
ot their obhligarions under this Convenrion,

63 Each Stare Pary shall ensure that its Courts
possess the necessary junsdiction to decrmine
this Convention, including rights and claims
arising from acts or omissions in the Torional
Sea, the Exclusive Economic Zone and seaward
adjscent Conrinental Shelf,

64 Excepr as provided in puragraphs 6,3 and 6.6,
Parties and legal persons engaged in the
ownership or opersion of Offshore Units,
Amrificial Islinds and Appurtenances may
contract or stipulae that rights and daims arising
from subjects covered by this Convention,
omissions in  Territoeial Sea, the Exclusive
Economic Zone and seaward adjscemt
Continental Shelf may be determined by any
Court established by any Pany, or by an arbitral
tribumal subject wo the low of any Pary

635 A claimunt muy wssert o right o caim in o
or delict urising i'rnm subjects covered by this
Convention, including rights and claims arising
From acts or omissions in territonal waters, the
Esclusive Economic Zone and seaward adjacem
Continental Shelf before a Court of competen
jurisdiction in any of:

il the place of the accident;

it the domicile of the claimant or of any peson
illeged 1o be responsible; and

il any place where nghts under paragraph 6.4
may be asseried.

66 Unless an Offshore Occupant or his or her

dependants are entitled 10 benefits under

scheme of workers' compensation under the law

of the Offshore Occupant’s domicile, State Parties

shall permit Offshore Occupants the choice of

places in which o assen cloims s provided in

paragraph 6.5, notwithstanding any coniract or

stipulation by the Offshore Occupant o the

COnErury.,

6.7 Each Stae Party shall confer on iis Courts the
jurisdiction 1o consolidate or coordinate the
determination of claims commenced in the Courts
dﬁlenSm:Pmmmlmﬁcum
sccident or occurrence I respect of & matter
covered by this Convention.

&8 Any judgment given by a Coun of & State
Party in respect of or arising from o matmer
covered by this Convention, which is enforceable
in the State Party of origin where It ts no longer
subject 1o ordinery forms of review, shall be
recognized by any State Pamy except where the
judpgment was obtained by frand or where the
defendant was not given reasonable notice of the
claim or a lair oppormanity to present it case, A
judgment recognized wnder this subparagraph
shall be enforcesble withour the meris of the case
being re-oponed.

6.9 Suate Pamics shall extend obligations of rescue
of shipwrecked persons w Offshore I::nil
Occupants and other shipwrecked persons that an
Offshore  Unit o Artficial  lsland  may
accommodate in safery.

6,00 Stare Parties shall recognize obligations of
safe trestmentand transit to shore of uniithorized
individuals found on Offshore Units, Artificial
Islands and Related Appurenances as are
sccorded to stowaways on board ships,

ARTICLE VIl
Penal Jurisadicion

7.4 This Article applies only 10 sc1s or omissions
on or associated with Offshore Units and Related
Appurtenances, of 2 nationality other than that of
the Coastal Scate Pary,

7.2 In this Anicle:

il "Eﬁmlmry Offense” means o contravention,
under w luw of a Coastal Stae or the
domiciliary law of the Owner, of aperating of
salety standards applying to an Offshore Unit,
Anificial Island and Appunienances.

i) *Personal Offence” means a contravention
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under a law of un Offshore Occupant's
domicile, a law of a Coastal State or the
domiciliary law of the Owner; of the bodily
integrity or personal property of an Offshore
'Dc:l:upaht.

(i} “Poblic  Order Offence” means o
contravention under a law of o Ofshore
Olecupant’s domicle, a law of a Coastal State
or the domiciliary law of the Owner,
involving loss of life, bodily infury or property
damuge coused by persons other than
Offshore Occupants,

73 The Coastal Stae has jurisdiciion over
Regulatory Offences,

T4 Where their domestic law so provides for
refevant offences, the Coastal State, the Owner’s
dnmi-r_'iJJ'i.r:,' State and the State of the Offshomre
Occupant’s domicile each has jurisdiction over
Personal Offences and Public Order Offences.

75 Where o Regulatory Offence, Personal
Offence or Public Order Offence s believed 1o
hive been committed by an Offshore Oecupant,
the Coastal Stare shall atford the domiciliany State
of the adversely affected Offshore Occupant the
first opportunity of investigating the alleged
offence and prosecuting the Offshore Occupam
illeged 1o have committed such offence.

76 Where an Offshore Ocecupam is convicred
for a Personal Offence or a Public Order Offence
under the Owner's domiciliary law or the law of
the Coastal State, the prosecuting Stare may not
impose a more severe penalty than that provided
by the law of the Offshore Oecupant s domicilzany
State,

7.7 Where an Chwper, Licensee or Offshore
Ovcoupant is charged with a Regulatory Offence by
the Coastal Stare or the Owner's domiciliary Stare,
it shall be @ defence that complinnee with the law of
thie prosecuting State would necessanly resull in o
contravention of the b of the other Stace,

T8 Where an Owmner, Licensee or Ofshore
Oiccupant is convicted of 2 Regulatory (Offence,
Personal Ofence or Public Order Offence, the
person convicted shall not be prosécuted by o
State other than the prosecuting State for an
offence arsing from the same acis or omissions
upon which the first conviction was based,

ARTHILE VIN
Safety
£.1 Where an Anificial Islind or  Relaed
Appurtenences is operated in physical associarion
with an Offshore Unit, the Coastal State shall
requine the Owmer of the Artifidal Island or Related
Appurtensnee 1o estahlish and maintin o quality
ASENTAnCeE mﬂlﬂ.ﬂﬂm EI'.IL{ DFET’:JI:H:E m Eﬂr
the Artificial Island or related apportenances

compatible with 1SM Cade requirements applicable
10 the sssociated Offshore Unir,

82 Coastal Swate Partics shall ensure thar the
cwners or operitors of Artificial Islands and
related appurtenances establish and maintain
aperational quality assurance syslems appropriste
w the type of structure and operations ancd
compatible with  generally accepted  quality
assurunce standards.

83 The Offshore Unidt flag stare shall pequire thar
the operator of cach Offshore Unit designate o
single pesson to be in command of the Offishore
Unit, with authority for navigation and safery
purposes over il Cffshore Unit Workers ane
Offshore Unit  Cecupants, o discontinoe
Economic Activities, to direct safery openitions
and o order Offshore Unit movement or
evacuation without prior reference to the Offshore
Unit Chamer ar Licensee or other management or
governmental authority,

84 Mo disciplinary action shall be tuken by the
emplover of u person in command against that
persen who exercises in pood fuith any authoriny
under sub-article 8.3,

85 Coastul State Parties, by law or by terms of

licences for the operaton of Offshore Unis

Arificial Islands and Related Appurtenances, shall

privide for staindands of eccupational headth and

safety for Offshone Unit Wodkers, Such standards

shall be consistent with occupationa health and

safety  pracrices generally accepred by the

mternational  téchnical community or  as

established by the International Labour

Organization and shall include provision for

i) ‘a comprehensible common language of
command;

{iil permissable hours of work and overtime;

(iii) victualling and accommadation;

{iv) proteciive clothing and equipment;

v} training and supervision;

vit onboard medical resources;

(vil) evacuation, medical  treatment  and
reputriation of Offshore Unit Warkers o
injured Cffshore Unit Workers' domicile;

{viiit joint management/labour safety consuliation;

fix} rights o Offshore Unit Workers, of
confidentinl communication with regulatory
authorities,

The standards provided by subelauses (i), (i
fivh, (2} and (xii) shall extend 10 Offshore Unit
Clecipants.

&6 Coastal Statre Parties shall pn::'l.rid-: for
appropeiate standurds of operation of offshore

support craft when operated in association with
(ffshore Units and Artificial Islands engaged in
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Economic  Activities, These standards shall
include provision for:

(i) stundby disanees:

(i) collision avoidance:

(il wse of crancs;

tivi pollution prevention and control;

fvi firclighting; and

(il gearch and rescue.

87 Coastal State Parties shatl prmridt for
appropriate sndards of operation of offshore
support aireraft and helicapters when operated in
ussociutiion with Offshore Units and  Artificial
Istands engaged in Economic Activities. These
stancards shall include provision for:

{a) pilor and pircrew training;

ibl Highe planning;

(el wisibility standands:

(e} Firefighting and evacuntion; and

{e} search snd rescue,

H# Coastal Stare Parties shall provide for
appropriate  standards  of construction  wnd
operation of diving craft and equipment operated
in associarion with Offshore Units and Armificial
Islands engaged in Economic Activities, These
standards shall include provision for:

tut marerial and operations gualiny assurance;

ih! periodie inspection and maintenance;

lc} operator training and qualifications; and

{d) search and rescue.

8.9 Each Stare Party shall require that Chwners of
Offshore Units, Artilicial Iglands and Related
Appurtenances establish  and  mainin  an
emergency response wnd search and rescue plan,

810 The emergency response and search and
rescue plan shall contain provision for repoming,
distress communications, firefighting, stability
control, mustering, evacuation and use of survival
craft and equipment.

811 Coastal Swate Panmics shall estblish and
maintain search and rescue sysems adequate to
the extent and tvpe of Economic Activities being
carried on in thelr Territorial Ses, Exclusive
Economic Zone or adjacent continental shelf.

8,12 Each State Party shall require thas the Masier
or other person in charge of an (Mishore Unit or

Arnficial Island report 1o a designated auchorin:

al any dedth or serious injury of an Offshone
Unit Olocupant;

b) the sinking or destruction of an Offshore Unit
or Artificial Island;

e any uncontrolled loss of stabiliy of an
Offshore Unit:

d) any owthresk of fire on an Offshore Uni,
Argificial lsland or relored appurtenance;

el any collision or prounding invalving an

Cffshore Unit, Ardificlal lsland or related
AppLUTEnnCe ;
[} any structural failure of an Offehore Unie,
Anificial Island or related appunenance; and
gl any sineation or condidon, which, if left
unattended, could induce an aceident or
incident of the type described,

813 Coasal Srate Parties shall establish and
maintain accident investipation services 0 review
reports made pursuant o subarticle 8,12, and
where appropriate to  investigate  reported
accurrences,  Where a reported  occurrence
invalves an Offshore Unit of a flag other than thar
af the Coastal Seate, or Offshore Unit Occupants
other than residents of the Coastal Srare, the
(Hfshore Unit flag State and the States of the
Ofshore Unit Occupants domicile shall be
entitled to designate ohservers to participate in the
investigation and have access to informarion
gained from the investigation. The report of the
Coastal Srate shall be publicized.

8.4 Coastal Swte Parties shall ensure, through
conditions of license, provision of insurance or
evidence of linancial responsibility, or assumption
of responsibilitics by domestic non-governmental
organizations or governmental entities, that
Chwners  have  administrative and  financial
resources  approprisle 1o the  effective
implementation of sandards and activities For
which they are nesponsible under his Article

8.15 An Offshore Unit flag state or a Cosstal State
may delegate sdministrution of any operation or
stundard prmrid.ncl for in this Aricle to Licensees,
(OMfshore Unit Ohwmers or non-governmental
entities. Such delegation does not relieve stare
parties 1o this Convention of their responsibilites
of compliance with this Aricle,

8165mate Parties shall ensure thn delegured
authorities under this Aricle have sufficient
wechnical expertise and financlal resources 1w
adequately discharge such administration.

ARTICLE IX
Salvmge

9.1 This Article applics to (Offshore Units,

Astificial [slands and Related Appurtenances, anid

components thereof, while afloat or being carred

by water during any period of transit or while on
location other than while engaged in Economic

Activities.

9.2 In this Article,

(i) "hazard to navigation' means any ohstroction
abowve the seabed o ships esercising rghis of
innocent passage in territoral waters and any
ships navigating or operating in the Exclisive
Economic Zone or adjacent  seaward

Continental Shell.
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tit) ‘discharge of pollutant’ means the discharge
or emission of persistert oil or any substance
or energy which has or is likely 10 have a
defeterious effect upon the aguane or shore
biota of the Territoral Sea, Exclusive
Economic #one o adjpcent Continental Shelf
of any party, or of the common area,

4.3 Each Starc Party shall require thar Chwners-or
Operators of Offshore Units, Artificial Eslands

and Relored Appurtenances have an emergency
salyage plan,

94 The emergency salvage plan shall contain
provision for response 1o uncontrolled discharges
or cmissions of pollurants from natural o artificial
rescrvoirs with which the operation of the
Oftshore Unit, Arificial Tsland or Reluted
Appurtenances is associated,

9.5 Each State Party shall require thar the Master
or other person in charge of an Offshore Lini,
Artificial Teland or Relared Appunenance under
Qs jurisdiction report without delay any event
involving a hazard wo navigation or u discharge or
probable discharge of o pollutent 1o
ab  amy Coastal Stave in whose terrtorial waters,
Exclusive Economic Zone or adjacem
seaward Continental Shelf the cvent ocours;
(53] mnﬂ Party grantor of any applicalile License;
&n
ch any Party in which the Offshore Unit s
registered.
9.6 Each State Party shall establish a national
system [or responding prompily und eflfectively 1o
such reports of hazards o navigation or
discharges or probable discharges ol pollutants
consistently with the requirements of Aricle 60 of
LMNCLOS.

97 The Salvage Convention is extended 1w
Offshore Units; Anifical Islands and Related
Appurtenances while on location and not engaged
in Economic Actvities.

ARTICLE X

Remaoval

10,0 This Article applies 1o Offshore Units,
Artificial Islands and Befared Appurtenances
locared in navigable warers through which righis
of innocent passage may excreised, in
Exclusive Economic Fone or on the adjacen
seaward Continental Shelf,

102 1 this Article, "hazard o novipation” means
any obstruction above the seabed w ships
exercising rights of innocent passage in rerritorial
waters and any ships navigating or operating in
the Exclusive Economic Zone or adjacenmt

seawird Condnental Shedl,

10,3 Each Sqate Party shall require that Chamers or
Operators of Offshore Units, Artificial Islands

andl Related Appurtenances e a plan for;

n) ensuring the continued sofery of nivigadon
and protection of the marine environment in
the surrounding waters once use or operations
cease; or

bl their removal or partdal removal to permit
safety of navigation and protection of the
marine enviromment,

104 Each State Party shall establish a national
svstem for responding o amy Offshore Uni,
Artfidal Island or Related Appurienances under its
jurisdiction, which becomes abandoned or derelict
and which may involve a hagard to puvigation or a
discharge or prmobable dischurge of pollutans.

10.5 Where an Offshore Unit, Artificial Island or
Belated Appuntenances is abandoned or derelice
and @ hozard 1o navigation or the marine
environment, each State  Party shall  1oke
reasonable mensures to mark, alter or cemove any
Offshore  Unit, Artificial Tsland or  Related
Appurtenances within that Parry's jurisdiction so
that it ceases 1o be a hizard to navgation or o the
AT CRVITONMEnT.

ARTICLE X1
Pollution

Definition

111 In this Article, “Pollution Damage” means
loss or dumage cavsed ouside an Offshore Unir,
Artificial Island and Relited J’Lppm‘ll:mnccs oF
outside a narural reservoir or other peclogic
formation, by the discharge of a pallinant and
includes the costs of preventive measures and
further loss or damage caused by preventive
MEASUTeS,

Application

11.2 This Article applies o Polluton Damage
caused by ar arsing from the emission or discharge
af pollutants from Offshore Units, Artificial Tslands
and Related Appunenances ar any time and w
CIMSEINNS OF d.is-d!a:'gca from natoral reservoirs or
ather geological formarions only during the course
of Econamic Activitics and which are caused by or
anse from such Economic Activities,

1L} This Amicle applies 1o pellution dumage
caused b].l or arising from the emission or
discharge of pollutanss from ships, excepr survey,
s.t.lmdl:lz,r and supply veasels, while mgﬂgn‘] in

Economic Activities.
I + I 1"‘!’

114 Liabiliy for pallutnon damage caused by or
arising from the emission or discharge of
poliueants from Offshore Unis; Ardficial Tslands
or Belated Appurtenances shall amtach to the
Ohynier,
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113 The Licensee shall be lable for pollunon
dumage caunged by or wrising from the emission or
discharge of pollutants from namral reservoirs or
other geologic formations.

116 Where an (Hishore Unit, Anificial Island or
Related Appurtenances has more than one
Ohwner, they shall be jointly and severally liable,

11.7 Mo lialsility for pollutlon damage shall attach
1o un Owener or Licensee if @t proves that the
damage resulted from an act of war, hostilities, civil
watt, insurrection, or o matl phenomenon of an
exceptional, inevitable and irresistible charerer

118 Rights of compensation under this Armicle
shall be extinguished unless legal procecdings are
brought within rwo vears from the date when the
pollution dumage occurred. In no case shall legal
proceedings be brought after six vears from ihe
dite of the incident which cavsed the damage,
Where the incident consists of a series of
occurrences, the six years” period shall run from
the date of the first such oecurrence,

11.9 If the Owner or Licensee proves that the
pollution damage resulted whally or partly either
from amn act or omission done with intent o couse
damage by the person who sulfered the damage or
from the negligence of that person, the Chwner or
Licensee may be exonerated whally or parily from
his liability o such pemson.

LL10 Mo claim for compensation for pollution
domage shall be made sgainst the Owner or
Licensee otherwise than in sccordance with this
Convention.

1111 No daim for COMpEnEation for puLlulinn
damage under this Convention ar otherwize muoy
be made against the servants or agents of the
Ohwner or Licensee,

11.12 A Licensee liable for pollution demage under
this Article shall not huve any dght of reconme

ARTICLE XIT

Apportionment of Liability

12.1 This Article applics vo any eccurrence which
may give rise to civil Bability which i cawsally
redated to:

{a} Economic Activities;

(k) the movement of Offshore Units, Artficial
Tslands and Relared Appurtenances by water
or w or from a locadon where Economic
Activities are intended 1o take plice or have
taken place;

{cl the presence of an Offshore Unit Worker or
Offshore Unit Oeeupant on or in the
proximity of an Offshore Unit, Aroficial
lsland or Related Appurienances; and

{d) u failure or ru:gh:u:l o cnmpl? with or FEJ'FI:‘IITI'I

any duty under this Convention.

i3

12.2 Where loss is cansed by the fault or neglect of
fWo  of more  persons, their ]Eal:r]]il'.y Is
propartionate o the degree 1o which they are
r::ap::l:ti\rd:,-' at fanlt or m:gl'igl:nt, and if it is not
passible o derermine different degrees of fault or
neglect, their liahility is equal,

12.3 Persons that are ar fault or neglect are jointly
and severally liable w0 the persons suffering the
less, b, us between chemselves, they are lieble
make contribution 1o each other or to indemnify
cach other in the degree to which they are
respectively ar fault or negligent,

124 A person who is enttled to claim

contribution or indemnity under this Article from

another person that is or may be lable in nespect

af i loss may do so

(n} by proceedings under Article V' of this
Convention;

ih) by adding the other person as a party oo
procesdi pending before a Court or
rribwinal of competent jurisdicion;

ict by commencing a proceeding in a Court or
tribunal of comperent jurisdiction;

fel) if the other person hos sertled with the petson
suffering the loss, by commencing or
continuing 4 proceeding before u Court or
tribunal of compatent jurisdicrion,

123 Mo claim may be made under sub-aricle 12.4
{d} later than one vear after the date of judgment
in the proceeding or the date of the sendement
agreement,

124 The Court or tdbuna belore which a

1 it commenced or contnoed under
sub-aricle 124 (d) may adjuse or deny the amount
awarded if it ks not sashied thae the setlement was
I'EESD:I'.IHIJJI.‘.

127 The rights conferred by this Article on a
person that is found lable or settles a claim are
subject 1o any existing contmct, consistent with
the dinies and obligations under this Canvention,
between the person claiming and a pemson from
whom contribution or indemnity is claimed.

AKTICLE X1
Limitation of Liahility

Application

130 This Article does not apply w;

u) claims subject o any inernagonal convention
or national legislation respecting nuclear
damage; and

bl claims by Offshore Oceupants or their heirs
or dependants, where the low of domicile of
the Offshore Occupant or their heirs or
dependants do not permit employers or
owmers or oocupiers 1o limin their labiliy;

13.2 The Cwmeér or Licensee of an Cifghore Unit,
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Araficial Island or Belated Appurenances, and
persons for whose acts or omissions they are
responsible, may limir their liability as set out in
this Article.

13.3 The following claims are subject to limitation

of liahility;

il clims in respect of loss of life or personal
injury or loss of or damage o property
occurring in direct conmection with the
operation of the Offshore Unit, Arnificial
lsland ot Related Appurtenances:

i} chims in respect of other loss resuliing from
infringement of rghts other than contracrual
rights, occurring in direct connection with
the operation of the Offshore Unit, Arificial
Tsland or Related Appurtenances; and

it} cluims,; ocher than under contract, in respect
of the mising, removal, destroction or
rendering harmless of the Offshore Uni,
Arrificial Tsland or Relured Appurtenances,

134 A person shall not be entitded 1o limic s
liabsility if it is proved thar the loss resulted fram
personal act or comission, commited with intem
to canse such loss, or rtc]r.l:ssly and with the
knowledpe that such loss woold probably resul.

13,5 The imits uﬂubﬁh.t? for claims arising on any
disrinet focation, shall be calculared as follows:
[Units of Account per mass ton or deadweight tom ]
[ A. tor Pollution domage |

[ B. for non-Pollution damage |

13,6 Where the elaim in respect of which mitation
iz pssered arises from the operation of two or more
Offshore Units or Anificial Isdands, the limie of
liability is calculated on the basis of their combined
mass tommage oF desdweight tonnage.

13,7 The limit of Iia]:il.it:.r shall appl}' to the
ugprepate of claims which srise on any distino
QHCCASIO,

THE LimimaTion Fusp
Caonstitution of the fund
158 Any person alleged w be liable may

constitute @ fund with the Court or ather
competent authority of any State Pany in which
legal proceedings are instiiuted in respect of
claims subject 1o imiution, The fund shall be
constituted in the sum of such of the amounts se
out in paragraph 133 as arc applicable o claims
for which that person may be lable, together with
interest thereon from the dare of the occurrence
giving rse to the liability until the date of the
constitution of the fund. Any fund thus
constitubed shall be pvailuble only for the pavmen
of claims in Tespect of which limitation of ]ial:rﬂ.it}'
can be invoked.

138 A fund may be constituted, cither by
depositing the sum, ar by producing a guarantee
acceptable under the legislation of the State Party
where the fund is constitoted and considered to he
adequate by the Court or other competent
aurhaoriy.

1310 A fund constitited by one of the persons
mentioned in paragraph 13.2 or thelr insuzer shall
be deemed constitured by ull persons stipulated in
thar paragraph,

Distribution of the fund

13.11 Subject w the provisions af P:B.I.'H.RI"GF].‘IS 53
and 5.6 of Amicle V and of paragraph 13.14, the
fund shall be distributed among the claimants in
proportion to their estublished claims against the
fumd.

13.12 If, before the hmd is distribured, the
person fible, or his insurer, has senled o claim
against the fund such person shall, up 1o the
amount he has paid, acquire by subrogation the
rights which the person so compensated would
have enjoved under this Convention,

13.13  Swch subrogation righis in respect of
claims provided for in pargraph 13,12 may also
be exercised by persens other than those therein
mentoned in respect of any amount  of
compersation which they may have paid, o only
o the extent that such subrogation is permitred
unider the applicable national law,

13.14  Where the person liable or any other
person establishes that he may be compelled o pay,
at a later date, in whole or in part any such amount
aof compensation with regard to which such person
wonld i:law:u:lin!.nc& a.ri.ght -ufsubmgntim: pursuant
to pamgraphs 1312 and 1313 hod the
compensation been paid belore the fund was
distributed. the Court or other competent anthorty
ol the Sute where the fund hus bem constitured
may order that o sufficient sum  shall be

provisionally set aside 1o enable such person at such
later date to enforee his claim Against the fund.

Bar to other actions

13.15 Where a limitstion fund has been
constitwied in accordance with this Aricle, any
person having made a claim against the fund shall
be barred from exercising any dght in respect of
such claim sgainst any other wssets of u person by
or on behalf of whom the fund has been
comstiued.

1316 Aftee o limitadon fund has  been
constinuted in acoordance with this Article, any
Offshore Unit o Relaed  Appurtenance,
belonging ro a person on behalt of whom the fund
has been constitured, which has been arrested
within the jurisdiction of i State Party for 4 claim
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which may be ruised against the fund, or any
security ghven, may be released or alternure
remedy discharged by Onder of the Cours or other
competent suthority of such State. However, such
release or discharge shall dlways be ordered if 1he
limitation fund has been constmuted in the Soue
where the arrest is made.

15.17 The rules of paragraphs 13,15 and 1316 shall
apply only if the claimant may bring a claim agains
the imirarion fund before the Coun adminissering
that fund and the fund & schually availsble end
freely transferable in respect of thar claim,

Governing law

13,18 Subjecr o the provisions of this Amicle, the
rules relating o the constirution and distributions
of a limitation fund, and all rules of procedure in
connection therewith, shall be poverned by the
law of the Stare Party in which the fund is
consinuted,

ARTHLE XIV
Financial Responsibility

14.1 To cover its lability under this Comvention,
each Owner of an OFfshore Unit shall be nequired
tor have and maintain insurance or other financial
security of such type und on such terms as the flag
state Party of the Offshore Univ shall specity,
prowided that the amount shall nor be less than
the greater of the limitation funds caloalated in
sccordance with Article 135 in respeer of the
Crffshore Unir,

142 To cover its lability under this Convention
cach Owner of an Anificial lsland or related
appunierunce shall be roquired o have and
maintain nsurance of other financial secunity of
such type and on such terms as the granior of the
License in respect of the Artifical khnd or
Belated Appunienances as the gmmor of the
License shall specify, ed that the amount
shall not be less than the greater of the limitation
hunds caleulated in aceordance with Article 133
in respeer of the Anificial Island or Relwed
Appurtenances.

14.3 To assist in the discharge of its obligations
under this Comvention, cach Licensee shall be
required 1o have and mainiin insprance or other
fmancial seenmity of such 1ype and on such terms
as the grantor of the License shall specify,
provided thai the amount shall not be less than
the comulative amount of the limitation funds
established by this Convention in respect of each
Offshore  Unit, Artificial Island or Belated
Appurtenances covered by the License.

144 An insurance or other finandal secunity shall
not satisly the requirements of this Article if it can
coase, for reasons other thun the expity of the
peciod of validity of the insurance or security,

before two months have elapsed from the dare on
which notice of its termination is given o the
competent public suthority of the Flag Stae Party
or Party prantor of the License, The foregoing
privvision shall similacly apply to any modification
which resulis in the insurance or security no
longer satisfying the requirements of this Arricle.

145Any claim for compensation for pollution
damage may be brovght dircaly against the
insurer or other person providing financial
sexurity bor the Ouwmer or Licensee's liability for
pollution demage. In such cise the lability of the
defendant shall be limited 1o the amount specified
in accordance with paragraph 13,5 irrespective of
the face that the pollution damage occurved as o
result of an act or omission by the Chwner or
Licenser himsell, done deliberately with sctual
knowledge that pollution damage would result,
The defendant may further wvail himsell of the
defences, other than the bankruptey or winding:
up of the Owner or Licensee, which the Owner or
Licensee himsell would have been entitled w0
invoke., Furthermore, the defendamt may avsil
himsell of the defence that the ﬂlﬂ'ﬂﬂ damage
resulted from the wilful mé of the Chmer
or Licensee himself, bur the defendant may ner
avall himself of uny other defence which he might
have been entited 1o invoke in procecdings
browght by the Orwner or Licensee againgt him,
The defendant shall in any event have the right o
reguire the Owner or Licenses ta be joined in the
proveedings,

4.6 Any sums provided by insurance or by other
financial security maintsined in sccordance with
puragraph 14.1 snd 142 shall be available in the
first place for the smisfaction of daims under this
Convention.

14,7 Where the Owner or Licensee s a State Party,
the Ownet or Licensee shall not be required 10
maintuin insurance or other financial security
cover its liability,

ARTICLE XV
Administration and Revision

15.1 A Commitee composed of a represeniative
of each State Party is herehy established.

152 Within three months of the deposit of the
final instrument of rasification or sccession by
which this Comvention shall come imo effect. the
Commitiee shall meet 10 consider  the
establishment und procedures for the financing
and adminiserwion of the Intermutiona] Register
for Offshare Units suthorized under Aricle IV

153 The Committee may, by consensus or by vore
of ar least two thirds of State Party repeesentatives
Fl'ﬂﬂll. recommend a procedure or procedures
or the financing and adminismiion of such
International  Register, and 10 make
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recommendations with respect 1o such other
matters related to this Convention as the Parties
may requisition in accordance with this Article.

154 If the recommendation respecting the
financing and adminisesation of the International
Register is accepred under this Aricle, the
Commirtee shall meet ar lease anmually o consider
the continued administration, financing ar
dissolution of the International Register,

15.5 At the request of the International Mariime
Organization, or of the Imemational Labour
Organization, or at the reguest of ot least one
third of the parties 1o this Convention recetved by
[TMCY or depository government] within any six
month period, the Commitiee shall meet 1w
consider the adoption of standards or guidelnes
with respect o Article VIIL

15.6 At the reguesi of o lenst one thind of the

Panics o this Comention received by [ IMO or
Diepository Government | within any six month

period, the Commitice shall meet to consider
matices IEPEEI]]IF the amendment of this
Convention submitted for eonsideration by Panies,

157 The recommendations of the Committee
shall be notified by [IMO ar Depository
Government] 1o all Suae Parties, A Stue Parny,
which, within six months of such norification, has
not netified [ IMO) or Depository Government |
that it is unable o aceept such recommendation,
shall be decmed 1o have accepred i

158 A recommendation of the Committes shall
become  binding on Stare  Parties if  the
recommendation has been achieved by consensus
or is adopred unanimously, or has been accepied
|'.l!.' at Jeast two chirds of the State Partes.

ARTICLE XV1 ET 5EQ

[provisions on signature, satification, soceptance,
approval, accession, coming im0 effec
denunciation and depository authaney]

COMMENTARY ON MAY 2001 DRAFT OUC CONVENTION

Preamble

The preamble is intended o set owt basic
prjm:ipll:s from which the comvention is

developed.
Deefinitions

“artificinl island” installations formed from
natural dredped muiedals or Gl of naweal origin
are excluded from operation of the convention as:

— these are more likely 1o be found in the intermal
or territorial waters of states; and

—while UNCLOS does not permit ereation of
ariificial isfands for the purpose of ma.ni:pu]a&l‘.inp,
maritime boundaries, the creation of an anificial
igland from neteral materials 3 more likely 10
attract the application of domestic Loy relating
1o real property or immovables

Pipelines are excluded from operation of the OUC
convention, as it is considered that existing
provisions of UNCLOS sufficiently covers
pipedine operation. Wellheads ane covered, us they,
rather than pipelmes, are a critical link for
operational risk management and the liability
regine.

“Ecomomic activities” - these are resericted o
activities associated with  hydrocarbons  und
imineral resoutoes in oview of the express
preferences of national maritime law associations.

"coastal stare” “continental shelf™ "exclusive

economic zone” “terrtorial sea” — the UNCLOS
defnitions are adopred 1o ensure consistency of
application.

“License™ “licensee” —this defmition is cast broadly
o reflect the wide range of rights of exploitation
grafited by copstal states, and 1o ensare the OUC
convention is applicd 1o the substance of offshore
economic activities regardless of the form thie
concessions of use may ke,

“Oiffshare Unit™ = this definition is intended to be
functional =0 as o include emerging furure
technologies as they ane deviloped

“offshore unit worker™ “offshore unit occupant”
these persons are defited distinctively as the OUC
canveniion - applics in distinct ways 1o their
clistimgtive smms

*Owener”™ = this brood definiion s inended w
ensure that the ohligations and benefits. of the
OUC convention applies to those in elfective
functional control, regardless of the form of use or
operation,

“Polhatant™ = this definition is intended to cover
the broad runge of substances chemicals and
Ffm ".'I.T]:[ifl'! I'I'III':.' hE‘ 'I.I.I'!d:l'tﬂk:l’! o D"-H:Im
umits and artificial islunads,

Application
2.1 With the exception of amificial islands or
components in transit, the OUC iy intended w
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have the same geographic scope of application as
UNCLOS,

22 A wolumary right extension of application of
the OUC 1 terriorial seq or inrernal waters is
intenided to facilitare general adoprion of the
OLc.

23 ltis considered that the exdsting internatonal
legal regime covering ships would apply o
oftshore units while in transit, However, is much
less likely that an artificial island or o component
[ such as the coizson foundation of a gravity based
srructure) would be regarded s o ship, Therelore
the OUC is intended o apply 1o artificial islands
throughout the 1ime of their funcrional existence,
to ensure the objectives of safe operation and
removal are met,

24 Provision should be made for the extension
af the O to new lorms of economic sctivities
such as seabed aguacnlwre, tourst accommada-

tions another fumire rechnologics
Ownership

3.1 This clause i intended 10 lacilivace
application of the OUC 1o territorial waters by
those states parties which require maritime
activities in terrirorial waters to be undemaken by
domeseic fag vessels only. Ourside of territonal
and internal waters, the OUC does not requine
offshore units or anificial islands w fly the lag of
coastal state, a5 ].cn'l.g as thn::.r have some natiumlit].t

3.2, 3.3 Inview of the significant legal incidents of
offshote unit and ardficial island operation, it is
critically necessary (o avoided the operation of
“snteless” offshore units. As o comollary, states
parties are required 1o recognize ownership
interests-and rights to ransfer and use of offshore
units artificial islands

4.1- 4.3 are a corollary to aricle 3 and intended 10
carry it into effect,

435 This paragraph iz derived from the 1986
United Mations tegistration of ships conveniion
and is intended o ersure obligations under the
OUC may be enforced effectively

4.6 This provision is analogous vo the regiseration
and mortgaging of ships

47 Considerable interest wiis expressed by some
national maritime Juw associations for an
intemutional register of offshore units, This s
hmctionally an  optional  dause, for  the
establishment, financing and condnuation of the
intemitional register is subject 1o the provision of
the committee of states parties under article 15,

Morigages, Liens and Creditors’ Remedies

3.1, 5.2 are intended 1o facilicate the fnancing of
offshore units and o minimize conflicts of laws
iB5 e

5.3 This draft amicle was the subject of
comsiderable discussion. As persons having an
aperational ot business relationship with offshore
units are generally commercially sophisticared,
and thetefore may manage risk by voluntary
contractual means, it was not thnught appropriaie
w grant recognition of any maritime liens ex
contractu. Exceptions are the maritime liens
granted to offshore units oceupants for loss of life
ar personal injury and for woges and socal
benefits, where equal bargaining power cannot be
assumed. Clidms arising from employment of
offshore unit occupants have a piven rise
significant conflict of lows tssues. These are also

addressed in article 6,

Creditors remedies

5.4-5.6 reflect penerally regimes common 1o liens
and morigages of ships. There was less consensus
whether o reversal of priorities in time with respect
1o salvape claims is necessary or degicnble w
encourage salvage operations of offshore anits,

37,58 Asthe operation of an offshare wunit has o
far greater risk potential than, for example, an
insolvent owners’ bulk carrier secured in a harbor,
it 15 desicable to control the SOOpE of remedies

exercised by secured creditors.

5.9:5.11 These subarticles are 5:imi!a.l:|'_|.' intended o
reflect a balance berween credirors rights and the
necessity of the sale operation of active offshore
ks,

Civil jurisdiction

6.1 is inended o reflect general UNCLOS
policics

G2 63 A consistent theme of the OUC con-

vention ‘is the necessity for sates parties to
properly administer it

4 Apart from offshore unit occupants and tort
victims, the offshore industry should be entitled w
comtractual freedom in choice of law and choice of
forum,

6,568 Similacly 10 international conventions on
cartiage of poods by sea and [or a eivi] liabilite Foe
a polludon, a clear set of rules for jurisdictions in
which claims mry be commenced is desirable, 1f
the r]nmiv:ili:lr:.r state of an offshore unic oocipant
has & system of workers compensation; the
affshore unit operaor should not have 1o deal
with forum shopping by an injured wotker
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6.9-6.1 2 There have been examples of persons
Reeing coastal arcas beset by suife anempring 1o
seck reluge aboand offshore units. These persons
and seowaways have righrs of physical protection
under international humanitaran Jaw,

Penal Jurisdicti
7.1 Where the nationality of offshore unit or
related appunenances is the same as thar of the
cosstal state, there is link potential for conflias of
law in penal jurisdiction, a pariiculardy as the
OUC requires stares parties 10 have an effective
regularory adminisiration,

72 Penal offenses are clussified imo dhree
categories as they attract different priorides and
interesis of the comstal swte, the law of the
offshore unit's flag and the domiciliary country of
the affshore unit occupant.

73 While staes parties may have differing o
domestic policy imensts in jurisdiction over penal
offcnscs, this paragraph is mtended 10 give the
domiciliary state fimt opporiunity © investigate
ind prosecute personal or public order offenses,
while permitting the coustal stare 10 act if the
domiciliary ste declines 1o do so.

77, 78 These panagraphs are intended 10 ovoid
double jeopardy and explicitly recognize the
defense of compulsoy compliance,

Safery

8.1 Becawse offshore units sre explicitly subject
mthrﬂﬂw.:hmntuﬁtym if an
offshore unit is operated in conpunction with and
artificial island or related appurnensnces which
themselves are not subject 1o SOLAS. This
paragraph is not intended o compel application
of the entire ISM code to a functionally associared
arrificial idand or related appurtenance, as long as
there is compatibility between the guality
assurance system In use on the associared
soructires itud the offshore unin,

#.2 This paragraph is goal odented and intended
1o permit owners flexibility to adopt new
technology and operationsl methods.

83,84 These pamgraphs reflect findings and
recommendations of the OCEAN RANGER and
PIPER ALPHA inguicics and arc intended 1o
ensure that the single person in command can
take proper emergency minsies without deluys
associated In obwining clearances or fear of
employment retribiiion,

83 This paragraph is inended to ensure the
state has u basic regulstory or monioring
regime in place for o offshore unit workers and

occupants. Flexibiliy in the method of achicvng
thait theese goals is perminted. For example, o coastal
state may ddopt industry standiards, recognize other
flag store standards, or develop it own,

B6, BT, B8 These paragraphs are intended 1o
emsute that coasial states address these safeey
issues. Flexibility in the method of implementing
thise standards is permined.

89812 These parsgraphs reflect findings and
recommicncations of the OCEAN RANGER inqguiry.
B3 These requirements ure analogous to the
prowncols established by HCAO for investigation of
aviation secidents ivolving aireralt or pemons of
ohe country involving an occurrence in another.

816 While administrative and operational
Nexibility is desirable, it should not be abused 1o
evade effective administration,

Salvage

9196 The nitlal dauses arc intended 10 apply
OPRC principles 1w offshore units and artificial
islands.

9.7 The exclision of the operation of the Salvage
Convention 1o offshore unis, arose in pan from
inclustry concerns over the dangers of intervention
by salvors nexpericnced in offshore unit
characteristics, These considerntions do not apply
where the offshore unit is not engaged in
CoOROmic activities.

Removal

10.1 The application of the OUC is extended 1o
the navigable waters in the werritorial sea, because
the UNCLOS rights of innocent passage
presuppose o safe nnvigating environment. If the
coustal state obrains economic benefity from
peemitting all offshore units or unificial islinds w0
operate in navigable warers, its obligntion w
cnsiire the safery of such waters from arificial
structutes should be acknowledged,

Pollution

This anide is sn sdapration of the CLEE
convention with the optional clawse deleied.

A ; of Lisbili
While historical admiralty law rubes and the
collision convention recopnize apportionment of
fule, in eollisions berween ships, nee all countries
domestic lows provide for similar apportionment of
labsilivy conceming wrongs not relared ro shiphoard
adtivitien or fnvolving structeres which are not
ships. This articde & derived from pan 2 of the
Canadian Marsne Lishdity Act, and is intended 10
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provide for a general apportionment regime which
works consistently over ull waterbotne operational
aspects of the offshore industry.

Limitation of liability
These articles follow the 1976 Limitation
Convention

Administration and revision

This article provides a mechanism for the
voluntary  establishments, maintenance, and
winding up of international offshore units registry,
and for future amendment said to the OUC with a
smilar deemed acceptance regime 1o that of
SOLAS.

The Report of the Working Group on the work of

NEWS FROM INTERGOVERNMENTAL AND INTERNATIONAL ORGANIZATIONS

NEWS FROM UNCITRAL
THE THIRTEEN SESSION OF THE WORKING GROUP IIT (TRANSPORT LAW)

200M, is availuble on the UNCITRAL website.

its thireen session, held in New York, 3-14 May

RATIFICATION AND DENUNCIATION OF INTERNATIONAL CONVENTIONS

INSTRUMENTS OF RATIFICATION OF AND ACCESSION TO THE FOLLOWING CONVENTIONS
HAVE BEEN DEPOSITED WITH THE DEPOSITARY: *

International Convention on Oil Pollution Preparedness, response and co-operation, 1990
Jordan: 14 Aprif 2004

Protocol of 1992 to amend the International Convention on Civil Liability for Oil Pollution Damage,
1969
Kapait: 16 April 2004

Intesnational Convention on Maritime Liens and Mortgages, 1993
Ecuador: 16 March 2004

Nigersa: 5 March 2004

The Convention will enter into force on 5 September 2004

Protocol of 1996 to amend the Convention on Limitation of Liability for Maritime Claims, 1976
France: 7 January 2004

Malta: 13 February 2004

The Protocol entered into force on 13 May 2004

International Convention on Arrest of Ships, 1999
Algeria: 7 May 2004

The dutes indicated are the dates of depasit of the instrument.
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APPENDIX 4: PETROSA MAP OF OFFSHORE PETROLEUM ACTIVITIES
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Schoot of Law
Howard Coliege Campus

Baar Mr Blom

Protocol reference number: H55/6324/013W
new Project title: Civil Hability for damage caused by oit pollufion from off-shore platforms-a comparative
study of domestiz instruments

Approval - Change of project title
{ wish io condirm that your application dated 3 March 2014 in cannection with the above mentioned project has
Been agpproved.

Any alteration/s to the approved research protocol i.e. Questionnaire/interview Schedule, informed Consent
Form, Title of the Project, Location of the Study, Research Approach/Methods must be reviewed and
approved through an amendment /modification prior te its implementation. In case you have further
gueries, please quote the above reference number. Please noier Research data shouid be secureiy stored in
the discipline/department for 2 peried of 5 years.

Best wishes for the successful completion of your research protocol

Yours faithfuily
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Dr Shenyi(a Singh {Chair}
Hii majaiﬁes & Social Sciences Research Fihics Commitise
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¢ Supervisor: Dusty-Les Donnelly
¢c Academic Leader Prof M Carnelley
c¢ School Administrator: Mr Pradesp Ramsewak

Humanitiss & Social Sciences Ressarch Ethics Committee
Dy Shenuka Singh {Acting Chair}
Westville Campus, Govan Mbeki Building
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