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Abstract 

Exclusionary clauses in South Africa have thus far been interpreted narrowly by the South 

African Courts. It has been accepted that where a patient enters into a medical 

contract/agreement with a hospital that includes a clause excluding the hospital and its 

employees from any form of liability whether negligently or not, the patient has no form of 

recourse against the hospital for any damages caused except that caused by gross negligence; 

the hospital will be absolved of any form of liability. The term caveat subscriptor applies –

“let the signer be aware” that he/she is bound by the agreement signed by him/her whether or 

not it was read and understood. The leading case in South Africa dealing with exclusionary 

clauses in medical contracts is Afrox Healthcare Limited v Strydom.  Since that decision the 

Consumer Protection Act has came into existence. My research question involves 

determining the impact an exclusionary clause would have, when analysed in terms of the 

provisions of the Consumer Protection Act with particular reference to its applicability and 

enforcement in medical/hospital contracts. The Afrox case has in itself been a controversial 

decision, with many legal writers of the opinion that the principles laid down by the case 

need to be overturned as the judgement is not in line with public policy. It is argued that with 

the Consumer Protection Act in place, it can be assumed that exclusionary clauses in 

medical/hospital will no longer be valid. The Act is a step in the right direction towards 

patient/consumer protection and awareness.  
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CHAPTER 1  

INTRODUCTION 

 

“Exemption clauses that exclude liability for bodily harm in hotels and other public places 

have the effect, generally, of denying a claimant judicial redress, and would not pass 

Constitutional muster”
1
 Heaton–Nicholls J 

The South African Common law system accepts the concept of freedom of contract, in that 

parties to a contract are free to decide on the terms, conditions and content of their contract to 

the exclusion of all others.
2
 The concept of freedom of contract is well established in our 

Constitution,
3
 which enshrines the rights of all South Africans, and seeks to permeate 

democratic values of equality, dignity and freedom
4
 in all spheres and aspects, including 

contractual law. 

Exemption clauses generally exclude liability of one of the parties in the contract, and while 

being unfair in theory, have thus far been accepted by the courts as clauses that are 

“entrenched” in our law.
5
 Despite such clauses being against public policy, creating unequal 

bargaining positions and generally being unreasonable by their very nature, they have thus far 

been established as part of the standard terms included in a contract. Our courts have been 

very reluctant to invalidate an exemption clause, and they are generally regarded as 

acceptable.
6
 In the majority of the instances the consumer is affected the most, as their rights 

are sufficiently curtailed by the exclusionary clause.
7
 They have no right of recourse against 

the other party, as in all other respects the contract is deemed to be valid and enforceable.  

In the health care sector, whether private or public, exemption clauses are commonly used in 

admission forms and contracts, to exclude all liability including gross negligence of the 

health care practitioner, staff and employees of the health care establishment. The Supreme 

Court of Appeal
8
 has accepted that the Common law recognises a hospital’s liability can be 

excluded by way of an exemption clause for medical malpractice that results in death or 

physical injury, but the exclusionary clause may not extend to gross negligence.  

Up until 2011 in South Africa, there existed no comprehensive body of laws which protected 

consumers against unfair terms and conditions like exclusionary clauses.
9
 While there were 

various industry specific legislation, it appeared as though this was still insufficient to protect 

                                                           
1
 Naidoo v Birchwood Hotel 2012 (6) SA 170 (GSJ) paras 52 and 54 at 182E-F and 182I 

2
 AJ Kerr The Principles of the Law of Contract 5

 
ed  (1998) 121 

3
 The Constitution of South Africa Act No 108 of 1996 

4
 Act 108 of 1996 (note 3 above) Section 7(1) 

5
 Durban’s Water Wonderland (Pty) Ltd v Botha 1999 (1) SA 982 (SCA); Afrox Healthcare Limited  v Strydom 

2002 (6) SA 21 (SCA) 
6
 Durban’s Water Wonderland (Pty) Ltd v Botha (note 5 above)  

7
 S Cohen and M Costa “Exemption Clauses” 2007 The Professional Accountant 4 

8
 Afrox Healthcare Limited  v Strydom (note 5 above) 

9
 T Woker “Why the Need for Consumer Protection Legislation? A look at some of the reasons behind the 

promulgation of the National Credit Act and the Consumer Protection Act” 2010 Obiter 217 
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consumers in industries not specifically legislated.
10

 The Common law was applied to protect 

those industries, but even with the application of the Common law, contracts that fulfilled all 

legal requirements were valid and enforceable, and these included contracts that contained 

unfair and unjust conditions against the consumer. In such instances, the contracts never 

achieved the Common law objective of the “meeting of the minds”, with many consumers not 

understanding the contractual terms or not reading the fine print which almost always 

favoured the party that drafted the agreement.
11

 The caveat subscriptor principle was 

regarded as “settled law” in that a person who signed the contract assented to the contents of 

the document.
12

 It has been argued, and correctly so, that the caveat subscriptor principle is 

not only outdated for current society, but is appropriate for agreements and transactions 

concluded in “village markets” where people were aware of the manufacturer and were given 

sufficient time to examine such elementary products and services.
13

 In today’s fast paced 

society, even educated consumers may incur difficulties in interpreting contracts and legal 

clauses, and thus there exists a need to protect consumers.
14

 

This position has changed considerably by the coming into existence of the Consumer 

Protection Act.
15

 The Act came into operation on the 1
st
 April 2011 and applies to every 

transaction in the Republic unless exempted by the provisions of Section 5 of the Act. The 

definitions, which will be discussed in detail in the chapters to follow are wide enough to 

include service providers in the health care sector including health care professionals. The 

Act thus seeks to be a single comprehensive framework for consumer protection in the 

Republic.
16

 Thus far, it has been accepted that when a patient enters into a medical 

contract/agreement with a hospital that includes a clause excluding the hospital and its 

employees from any form of liability whether negligently or not, the patient has no form of 

recourse against the hospital for any damages caused, except damages caused by gross 

negligence; the hospital will be absolved of any form of liability. This position is however 

about to change, when evaluating exemption clauses against the Consumer Protection Act. In 

terms of the Act, the patient has a right to fair, just and reasonable conditions.
17

 Exemption of 

liability for gross negligence is strictly prohibited and unenforceable.
18

 The severity of the 

Consumer Protection Act is evident from the fact that many academic writers suggested that 

health care providers and establishments should be reviewing their current medical 

malpractice insurance in an effort to ensure that they have sufficient cover for liability.
19

 

                                                           
10

 T Woker (note 9 above) 218 
11

 T Woker (note 9 above) 227 
12

 Freddy Hirsch Group (Pty) Ltd v Chickenland (Pty) Ltd 2010 (1) SA 8 (GSJ) 
13

 T Woker (note 9 above) 230 
14

 T Woker (note 9 above) 230 
15

 Consumer Protection Act No 68 of 2008 
16

 P Van den Heever “Impact of the Consumer Protection Act in the Health Care Context” (2012) 3 De Rebus 

22, 22 
17

 Act 68 of 2008 (note 15 above) Section 48 
18

 Act 68 of 2008 (note 15 above) Section 51(3) 
19

 M Letzler “The Law of Contract, The Consumer Protection Act and Medical Malpractice Law” (2012) De 

Rebus  22, 27; MN Slabbert and MS Pepper “The Consumer Protection Act: No Fault liability of Health Care 

Providers” (2011) 101(11)  SAMJ 800,  801 
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However the problem with gross negligence, is that the Act
20

 does not define what gross 

negligence is, and in the medical context this could lead to grounds for litigious conflict 

especially since there is no distinction made in the Act as to what constitutes ordinary 

negligence and what constitutes gross negligence.
21

 It is submitted that this would now be the 

responsibility of the superior courts in the land to develop the distinction in more detail. 

Strict liability law is not an alien concept, and is in fact enforced in countries like the United 

States as far back as the 1960’s, Australia and the United Kingdom as far back as the1980’s.
22

  

It is intended to discuss the future existence of exemption clauses in the context of the 

Consumer Protection Act.  This involves determining the impact an exclusionary clause 

would have, when analysed in terms of the provisions of the Consumer Protection Act.
23

 It 

will be argued that with the Consumer Protection Act in place, it can be assumed that 

exclusionary clauses will no longer be valid in hospital contracts, and it would be impractical 

for them to be still applicable in certain respects. However application in theory, and 

application in practice are two very different concepts, and while the Act is forward-thinking 

its practicality in a South African context is questionable. Do we have the resources, the staff 

capacity and the ability to give effect to the statutory requirements? It some instances, it can 

be argued that we are not fully equipped to give effect practically to the sections of the Act. 

The purpose of this dissertation is to: 

1. Analyse exclusionary clauses in medical contracts; 

2. Discuss in detail the leading cases dealing with exclusionary clauses; 

3. Review foreign jurisdiction with regard to exclusionary clauses; 

4. Discuss the Consumer Protection Act in so far as the provisions of the Act have a 

direct effect on the validity of exclusionary clauses; 

5. Critique exclusionary clauses against all of the above, and provide a 

comprehensive discussion and opinion on the way forward; 

6. Present a conclusion on whether the Consumer Protection Act effectively protects 

patients and proposals for reform. 

 

The next chapter will be discussing the contractual and delictual relationship between the 

hospital/doctor and the patient. The chapter will be looking at how the contract comes into 

existence, and the applicable formalities. 

 

                                                           
20

 Act 68 of 2008 (note 15 above) 
21

 P Van den Heever (note 16 above) 24 
22

 MN Slabbert, B Maister, M Botes, and MS Pepper  “The Application of the Consumer Protection Act in the 

South African Health Care Context: Concerns and Recommendations”(2011) CILSA 168, 182 
23

 MN Slabbert, B Maister, M Botes, and MS Pepper (note 22 above) 182 
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CHAPTER 2 

THE CONTRACTUAL/DELICTUAL RELATIONSHIP BETWEEN THE 

DOCTOR/HOSPITAL AND THE PATIENT DEFINED AND EXPLAINED 

2.1 INTRODUCTION 

A contract is formed when two or more parties have the same intention, comply with the 

legal requirements and agree to enter into an agreement with each other.
24

 The person making 

the offer (offeror) usually puts forward a proposal, and with the acceptance of the offer by the 

offeree the agreement comes into existence.
25

 Until the offer has been accepted no 

agreement/contract can come into existence and the acceptance cannot simply be an 

acceptance in the “mind of the offeree” but must be communicated to the offeror.
26

 The 

contract establishes the manner and grounds upon which such contract is based upon.
27

 In the 

health care context, it is necessary to determine the basis of the doctor/health care practitioner 

(for the purposes of this thesis the use of the words doctor/health care practitioner shall refer 

to the same person) patient relationship, as well as the hospital-patient relationship. In both 

instances the patient is “contracting” with different entities, and as far as offer and acceptance 

is applicable, it is important to understand which party makes the offer and which party 

accepts the offer.  

 

2.2 THE NATURE OF THE RELATIONSHIP BETWEEN THE DOCTOR AND THE 

PATIENT – HOW DOES THE PATIENT ENTER INTO THE CONTRACT WITH 

THE DOCTOR (PRIVATE HEALTH SECTOR)? 

A patient who consults a doctor in private practice enters into a contract with the doctor.
28

  As 

a general rule a doctor in private practice does not have an obligation to treat each and every 

person that requests his service. There exists no legal duty for the doctor to accept a person as 

his/her patient.
29

 It is submitted that the patient makes the offer by requesting the services of 

the doctor, and the doctor chooses to either accept this offer or not to treat the patient. The 

freedom to accept or reject a person as a patient is qualified in three respects, firstly a doctor 

may not refuse to attend to a person where such refusal is unconstitutional
30

 or where a 

person requires emergency medical treatment or assistance, or lastly once a doctor has agreed 

to accept the offer to treat the patient, the doctor may not unilaterally abandon the patient, if 

such abandonment is harmful to the patient.
31

 It is submitted that in accepting the offer to 

treat the patient, the doctor would have to advise the patient before of all terms and 

conditions of the “contract”. Should the contract include a clause which excludes gross 

                                                           
24

 AJ Kerr (note 2 above)  41  
25

 RH Christie The Law of Contract 4 ed (2001) 32 
26

 RH Christie (note 25 above) 76 
27

 P Carstens & D Pearmain Foundational Principles of South African Medical Law 1 ed (2007) 308 
28

 MA Dada & DJ McQuoid-Mason eds Introduction to Medico-Legal Practice 1 ed (2001) 5 
29

 SA Strauss Doctor, Patient and the Law 3 ed  (1991) 3 
30

 DJ McQuoid-Mason & MA Dada A-Z of Medical Law 1 ed (2011) 166 
31

 SA Strauss (note 29 above) 3 
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negligence of the doctor, is the patient entitled to accept the contract as is, or insist on the 

removal of that condition? This will be discussed in more detail in the chapters to follow. 

 

2.3 THE CONTRACTUAL RELATIONSHIP BETWEEN THE HOSPITAL AND THE 

PATIENT (PUBLIC AND PRIVATE HEALTH SECTOR) 

A patient who presents himself for treatment at a hospital enters into a contractual 

relationship with the hospital authority. Even though the hospital may be held liable for the 

negligence of its employees through vicarious liability, the employees may also be liable in 

their personal capacity.
32

 It is submitted that the hospital-patient contract is not one that 

always fulfils the requirement that there is a “meeting of the minds” – in many instances the 

patient has no other option but to enter into the contract with the hospital as the patient 

requires the services of the hospital’s health care practitioner. The contractual terms and 

conditions may not be in their favour or even to their advantage, and in the past patients were 

bound to such contracts. It is submitted that the contracts generally included exclusionary 

clauses, which excluded gross negligence of the health care practitioners, and this was 

regarded as acceptable by the courts.
33

 

With that said though, it is necessary to distinguish between a hospital in the public health 

sector and one in the private health sector. A hospital in the private health sector would cater 

largely for those individuals who are on a medical aid scheme or those individuals who are 

able to pay cash for their treatment at the hospital. On the other hand, a hospital in the public 

sector differentiates between the patients treated by applying the “means test” to determine 

whether free health treatment would be offered to the patient or whether the patient would 

have to be charged a nominal fee. Carstens and Pearmain
34

 are of the opinion that the 

contractual relationship between the hospital in the public health sector and the patient is far 

more complex than the above explanation suggests. The complexity of the relationship arises 

from the Constitutional obligation of the State towards the progressive realisation of the right 

afforded by Section 27(1) of the Constitution
35

 in terms of which everyone is afforded the 

right of access to health care services.  While both the public health care providers and the 

private health care providers have to ensure that the right of access to health services is within 

their budgetary constraints to ensure realisation of the right, it is submitted that the obligation 

is a heavier one for the public health care sector. This is because the majority of South 

Africans attend a public health care facility, and in this way rely on its services for health 

care. A report published in June 2011 presented a bleak picture of at least 84% of South 

Africans living without medical aid, which in turn meant that of the 48 million South 

                                                           
32

 MA Dada & DJ McQuoid-Mason (note 28 above) 5 
33

 Durban’s Water Wonderland (Pty) Ltd v Botha (note 5 above); Afrox Healthcare Limited v Strydom (note 5 

above) 
34

 P Carstens & D Pearmain (note 27 above) 379 
35

 Act 108 of 1996 (note 3 above) Section 27(1) 
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Africans, only 3.5 million have medical aid.
36

 This bleak picture is nothing short of a health 

crisis. 

Carstens and Pearmain
37

 argue that to suggest a contractual relationship between a patient 

and a public health care provider exists, would amount to a purchase and sale agreement, 

which would in turn affect the legal and social responsibilities of the parties. A contract of 

this nature would however depend on the intention of the parties concerned, as not every 

contract amounts to a commercial transaction. In Administrator, Natal v Edouard
38

the 

respondents requested a tubal ligation when their third child was born. The tubal ligation was 

not done and the respondent gave birth to her fourth child a year later. The respondents sued 

for damages on the basis of breach of contract. The court accepted that the consent form 

signed by the parties amounted to an agreement between them. Not only was there verbal 

consent, but there was also written consent which confirmed the intention of the 

respondents.
39

   

Each province in South Africa currently has its own provincial legislation that governs the 

right of access of its users to health care services, though none of them specifically make 

mention of the existence of any contracts between health care providers and the patients.
40

 

Section 12(c) of the Eastern Cape Provincial Act
41

 provides that health care users are entitled 

to access to health care services within the budgetary limits provided.
42

 Carstens and 

Pearmain state that the provisions of the Act do not emphasise a contractual relationship, 

because the terms and conditions of access to the health services are in terms of the 

Regulations to the Act.
43

 Similarly an objective of the KwaZulu-Natal Health Act
44

 is to give 

effect to the progressive realisation of the right of access in the Constitution,
45

 and even 

provides that the health care user has a right of access to available primary health care 

services.
46

 The Gauteng District Health Services Act
47

 provides for primary health care 

services to be dealt with by the municipalities.
48

 The Act does not make mention of 

contractual obligations between the health care providers and the state. 

 

2.4 NATURE OF THE CONTRACT (PUBLIC AND PRIVATE SECTORS) 

The doctor-patient contract is regarded as an “implied contract” in terms of which the doctor 

accepts and agrees to diagnose the patient’s complaint and treat the patient in accordance 

                                                           
36

 Z Mtshiya “84% of South Africans have No Medical Aid Cover - 29/06/11” Available at 

http://www.bhfglobal.com/84-south-africans-have-no-medical-aid-cover-290611 (Accessed 26 October 2013) 
37

 P Carstens & D Pearmain (note 27 above) 382 
38

 Administrator, Natal v Edouard 1990 (2) All SA 374 (A) 
39

 Administrator, Natal v Edouard (note 38 above) page 376 
40

 P Carstens & D Pearmain (note 27 above) 396 
41

 Eastern Cape Provincial Act No 10 of 1999 
42

 P Carstens & D Pearmain (note 27 above) 396 
43

 P Carstens & D Pearmain (note 27 above) 396-397 
44

 KwaZulu Natal Health Act No 4 of 2000 
45

 Act 4 of 2000 (note 44 above) Section 2(a)  
46

 Act 4 of 2000 (note 44 above) Section 29(2)  
47

 The Gauteng District Health Services Act No 8 of 2000 
48

 P Carstens & D Pearmain (note 27 above) 401 



7 

 

 

with generally acceptable medical procedure.
49

 Where a doctor agrees to examine a person 

this does not necessarily mean that a contractual obligation immediately comes into existence 

and the doctor has undertaken to treat the patient. The doctor may decide to refer the patient 

to a specialist or another professional colleague.
50

 With a hospital-patient relationship the 

patient presents himself for treatment and the hospital accepts the patient, only if the patient 

has been referred to the hospital by a clinic or a practitioner. The patient would be bound by 

the terms and conditions of any contract that he/she signs with the hospital authority. It is 

submitted that, should a patient read the contract and not agree with the terms and conditions, 

then at that stage they have the opportunity to refuse to present themselves for treatment. In 

practice though it seems that many patients sign the contract without reading the terms and 

conditions, due to the urgency of the circumstances. A doctor, whether in private practice, or 

employed by a hospital would never guarantee that he/she would cure a patient completely of 

his/her illness, unless he/she specifically says so.
51

 It is submitted that the reason for not 

guaranteeing the patient that he/she would be definitely cured, is because this confirmation 

may result in the doctor opening the floodgates of litigation for himself/herself and his/her 

practice. A doctor would always act in the best interests of the patient, and while the doctor’s 

objective would be to cure the patient, should the doctor guarantee a cure and fail to deliver, 

he/she could be liable for damages, for failure to fulfil what has been provided.  

 

2.5 CONTRACTUAL FORMALITIES IN THE HOSPITAL/PATIENT 

RELATIONSHIP (PUBLIC AND PRIVATE) 

In the event of a contractual agreement between the hospital and the patient being 

established, the following general contractual formalities between a health care provider and 

the patient would apply:
52

 

- All the essential terms of the contract must be agreed upon. We have already discussed 

the concept of offer and acceptance between the hospital and the patient. 

- The parties must be legally able to enter in the contract (18 years and above), and in the 

event of him/her being under the legal age, a parent or guardian must consent on their 

behalf.
53

 

                                                           
49

 K Moodley Medical Ethics, Law and Human Rights – A South African Perspective 1 ed (2011) 113 – 114 ;  

   MA Dada & DJ McQuoid-Mason (note 28 above) 5  
50

 MA Dada & DJ McQuoid-Mason (note 28 above) 5 
51

 MA Dada &  DJ McQuoid-Mason (note 28 above) 5 
52

 R Bregman “Contracts – A Legal Guide” Available at 

http://www.roylaw.co.za/home/article/contractsalegalguide/pageid/your-rights (Accessed 1 July 2013) 
53

 This requirement should be read with Section 129 of the Childrens Act No 38 of 2005 which provides in 

Section 129(2) and (3) that a child may consent to his/her own medical treatment of his/her own surgical 

operation if the child is over the age of 12, and if the child is of sufficient maturity and has the mental capacity 

to understand the benefits, risks, social and other implications of the treatment or operation. An additional 

requirement for the surgical operation is that the child must be duly assisted by a parent or guardian. The parent, 

guardian or care-giver of the child is expected to consent to the medical treatment if the child is under the age of 

12 years, or over the age of 12 years but is of insufficient maturity or is unable to understand the benefits, risks 

or social implications of the treatment (Section 129 of Act 38 of 2005). Only a parent or guardian may consent 

to a surgical operation on the child if he/she is under the age of 12 years, or is over the age of 12 years but of 
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- The terms of the contract must be legal. 

- The patient must have legal capacity to enter into the contract (not be mentally 

incapable).  

Apart from the written formalities of the contract, Carstens and Pearmain
54

 have submitted a 

number of tacit or implied terms which can be inferred from the hospital/patient contract even 

though it may not be specifically stated in the contract: 

- Every term in the contract must be clear and precise. 

- The hospital is expected to take all reasonable steps to ensure that its employees are 

properly qualified and trained to deal with the patients. 

- The patient should be treated with a reasonable degree of professional skill, and the 

standard of care used should satisfy both legal and ethical requirements. 

- All decisions taken by the health care authorities in respect of the patient must be lawful, 

reasonable and fair, and should always be taken after the patient has consented to the 

procedure. 

- The patient’s consent should be obtained prior to the treatment.  

-  Should the treatment be of an experimental nature, the patient must be clearly informed 

of this and should be given time to decide whether he/she wants to continue with the 

treatment or not. 

- The health records of the patient should be kept confidential 

- Unless expressly stated, the health care authority does not guarantee to cure the patient 

- The health care authorities shall always act in the best interests of the patient 

- The health care authority cannot abandon the patient, and in the event of not being able to 

treat the patient, must refer the patient to an alternate health care provider who can assist 

the patient. A patient would be abandoned if a health care provider ceases all treatment 

whilst in the midst of assisting the patient, and fails to refer the patient to another health 

care practitioner to continue with the treatment.
55

 

In the absence of a formal contract between the parties, the “relationship” between the parties 

would arise primarily from legislation, namely the Constitution
56

 which provides that 

everyone has a right of access to health care services.
57

 

 

2.6 THE DELICTUAL RELATIONSHIP BETWEEN THE HOSPITAL AND THE 

PATIENT (PUBLIC AND PRIVATE) 

The law of delict falls under the category of private law and is also known as the law of 

obligations.
58

 A delict is defined as the act of a person which causes harm to another person 

                                                                                                                                                                                     

insufficient maturity to understand the benefits, risks or social implications of the operation (Section 129 (5) of 

Act 38 of 2005). 
54

 P Carstens & D Pearmain (note 27 above) 362-365 
55

 DJ McQuoid-Mason “Medical Ethics and the Payment of Fees before Treatment” (2011) SAMJ 101(11)  
56

 Act 108 of 1996 (note 3 above) 
57

 Act 108 of 1996 (note 3 above) Section 27(1)(a)  
58

 J Neethling, JM Potgieter, PJ Visser  The Law of Delict 5 ed (2006) 3 
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in a wrongful and culpable manner.  For a person to rely on the law of delict, five 

requirements have to be fulfilled in order to prove liability, these are: an act, wrongfulness, 

fault, harm and causation. There is a distinction between an action based on the law of 

contract and that based on the law of delict.
59

 The remedy for a breach of contract would be 

either enforcement, fulfilment or execution of a contract, while the remedy for a claim for 

damages would be damages for the harm caused.
60

 Similarly a loss in delict is calculated 

differently from a loss in contract – in contract the loss is calculated by looking at what the 

position of the plaintiff would have been, but for the breach of contract whereas, in delict the 

loss is calculated by looking at the position of the plaintiff but for the wrongdoing.
61

 Contract 

law only deals with pecuniary loss, whereas the law of delict deals with both pecuniary and 

non-pecuniary loss. 

A brief description of each element follows: 

2.6.1 Act – An act is caused by the conduct of a human being which can either be a 

voluntary act or an omission.
62

 In Stoffberg v Elliot
63

 the court noted that a person 

who agrees to be admitted to a hospital does not submit himself/herself to any 

treatment referred by the doctor. Consent is still a necessity, and failure to obtain the 

consent of the person could result in the unlawful assault of his/her body. 

2.6.2 Wrongfulness – The act must have resulted in a harmful consequence.
64

 

2.6.3  Fault – There must be an element of fault proven, which can either be in the form of 

intention or negligence.
65

 For the purposes of hospital liability, negligence rather than 

intention is more likely to be proven. This is because it would be difficult to prove 

that the harm was caused by the intentional conduct of the health care provider. 

However in applying that the harm could be caused by the negligent conduct of the 

health care provider, it implies an expectation of a standard of care. The test used is 

the reasonable person test, as noted in Kruger v Coetzee,
66

 in terms of which a two-

pronged test was formulated to determine whether liability arises, as follows: 

1. Would a reasonable person in the position of the defendant have foreseen the 

possibility of the harm occurring? and 

2. Would the reasonable person have taken steps to prevent the harm from 

occurring? 

In the event of both of the above questions being answered in the affirmative, the 

defendant’s conduct would be regarded as negligent. 
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2.6.4 Causation – There must be a causal link between the conduct and the harm that 

occurred, and there must be no novus actus interveniens which resulted in a break in 

the chain of events leading to the harm.
67

 

In the medical law context, Carstens and Pearmain
68

 are of the opinion that claims in delict 

are largely based on the imbalance of power between the health care provider and the patient. 

The patient is described as being in a much more vulnerable position than the health care 

provider for the following reasons
69

: 

1. The health care provider boasts a far more extensive knowledge of the medical 

procedures in comparison to the patient, and as a result the patient is less likely to 

challenge the opinion of the health care provider. 

2. The success or failure of the patient’s treatment is largely dependent on the level of 

skill and expertise of the health care provider, which the patient is unable to challenge 

or determine at any stage of treatment. 

3. Services by the health care provider are sometimes rendered when the patient is 

already sick, weak or sometimes even unconscious, making it difficult if not 

impossible for the patient to refuse or debate the treatment. 

It is submitted that the above opinion is correct. The patient will always be in a vulnerable 

position in comparison to the doctor due to his/her lack of knowledge, skill and 

understanding of the medical concepts and procedures. In addition, the patient is expected to 

sign an admission form with legal terms and concepts at a time when he/she may not be in 

“right frame of mind” to do so, and many would sign the form not knowing the legal 

ramifications of his/her signature.
70

 

 

2.7 THE HOSPITAL’S GENERAL DUTIES TO ITS PATIENTS 

A hospital’s duties towards its patients can be derived from the general rights derived from 

Chapter 2 of the Bill of Rights of the Constitution of South Africa.
71

 These include the 

following: - 

• Section 9: The right to equality – which means that every patient admitted to a 

hospital should be treated equally; 

• Section 10: The right to dignity and to have such dignity respected and protected – 

every patient should be treated with dignity and respect; 

• Section 12 (2): The right to bodily and psychological integrity, which includes the 

right : 

a) To make decisions concerning reproduction;  

b) To security in and control over his/her body; and  

                                                           
67
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c) Not to be subjected to medical or scientific experiments without their informed 

consent. 

Similarly the National Health Act
72

 protects patients by stating in Section 18(1) that every 

patient has the right to lay a complaint against a health care establishment.   

The Department of Health introduced the National Patients’ Rights Charter 
73

 to ensure that 

there was a realisation to the right of access to health care as granted by Section 27 of the 

Constitution of South Africa,
74

 and in doing so brought about certain responsibilities that 

hospital/doctors (whether in private or public health) owed to their patients. The Charter does 

not specifically mention that both the private and public health care providers are bound by it, 

but this can be implied from the Constitution
75

 and the National Health Act,
76

 which applies 

equally to all individuals. 

 The Charter provides as follows: 

 Every patient has the right to:
77

 

• A healthy and safe environment; 

• Access to safe healthcare; 

• Emergency care in life-threatening situations; 

• Confidentiality and privacy; 

• Be treated with courtesy and consideration by all staff;  

• Be informed about his/her illness/condition and treatment, so as  to be in a  position to 

give informed consent; 

• Exercise choice in healthcare services; 

• Participate in decision-making that affects his/her health; 

• Be referred for a second opinion; 

• Continuity of care; 

• Complain about health services; 

• Be treated by a named healthcare provider; 

• Refuse treatment or information about his/her illness. 

 

It is the responsibility of both the private practitioner, and the state doctor to adhere to the 

above general duties owing to their patients. 

 

2.8 THE PATIENT’S DUTIES 

Patients have a responsibility to ensure that they are available for treatment/consultation by 

either the doctor or the hospital. In the event of a patient not presenting himself/herself for 
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treatment/consult, he/she could be held liable for lost fees.
78

 It is submitted that “lost fees” 

result due to the doctor having allocated a specific appointment time for the client. By not 

presenting himself/herself for the treatment and not informing the doctor in advance of 

his/her failure to attend the booked treatment/consultation, the patient may become 

responsible for the treatment/consultation fee (or a portion of the fee) that the doctor would 

have charged, had the patient made himself/herself available for treatment. The writer 

submits that the health care provider should, ethically, be applying lost fees with caution, and 

after establishing the reason for the no show by the patient. 

In addition, the patient also has a number of responsibilities as set out in the National 

Patients’ Rights Charter as follows: 

 Every patient or client has the responsibility to: 
79

  

• Advise the health care providers of his/her wishes with regard to his/her death; 

• Comply with the prescribed treatment or rehabilitation procedures; 

• Enquire about the related costs of treatment and/or rehabilitation and to arrange for 

payment; 

• Take care of health records in his/ her possession; 

• Take care of his/her health; 

• Care for and protect the environment; 

• Respect the rights of other patients and health providers; 

• Utilise the health care system properly and not abuse it; 

• Know his/her local health services and what they offer; 

• Provide health care providers with the relevant and accurate information for diagnostic, 

treatment, rehabilitation or counselling purposes. 

 

2.9 THE DUTY TO TREAT, COMPLETE TREATMENT AND DUTY OF CARE 

Doctors do not have a legal duty to treat each and every person who enter their practice.
80

 

Legally, there is no liability for an omission to act unless there is a duty to act, or public 

policy regards the failure to act as unlawful.
81

  The same however does not apply to doctors 

who are employed by a hospital, as state doctors are often bound by their contracts of 

employment and may not refuse to treat any patient, unless such refusal is based on a 

conscientious objection.
82

 Our Constitution
83

 recognises in Section 15 (1) that every person 

has the freedom of conscience, religion, thought, belief and opinion, and in the event of a 

state doctor refusing to treat a patient on these grounds, it may be regarded as acceptable. It is 

submitted that this would also depend on the availability of other doctors and in the event of 

there being no other doctor on duty at the time, the state doctor may be compelled to attend to 

the patient. Also important in respect of the duty to treat is the context of emergency 
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situations, in terms of which both private and state doctors have both a legal and an ethical 

obligation to attend to the patient.
84

 Both Section 27(3) of the Constitution
85

 and Section 5 of 

the National Health Act
86

 provide that no person may be refused emergency treatment. An 

“emergency” has been described in the Soobramoney
87

 case as a “dramatic, sudden situation 

or event which is of passing nature in terms of time and not a chronic terminal illness.” 

Once a doctor has accepted a person as his/her patient, and has agreed to diagnose and treat 

the patient, the doctor has a legal obligation to ensure that he/she continue with the treatment 

until it has been completed unless the following occur:
88

  

1. The doctor has referred the patient to another practitioner or specialist; 

2. The doctor has given the patient sufficient instructions for treatment; 

3. The patient has been cured;  

4. The patient refuses any further treatment, and legally is capable of withdrawing 

his/her consent; 

5. The doctor has decided to discontinue practice and has advised the patient of his/her 

intention to stop practising, and may even refer the patient to another practitioner to 

continue with the treatment. 

When a doctor accepts a person as his/her patient, and when such patient agrees to be treated 

at a hospital there is a duty of care owed to the patient.  

 

2.10 CONCLUSION 

In the private health care sector, a patient makes an offer to enter into a contract with a 

doctor, when he/she consults a doctor with the view to be treated by that doctor. The doctor 

can choose to accept the person as his/her patient. However on acceptance of the patient, the 

doctor has a dual legal and ethical duty not to abandon the patient. A patient who presents 

himself/herself for medical treatment at a hospital (whether public or private) enters into a 

contractual relationship with the hospital. A patient who has suffered harm can choose to 

claim in either contract or delict. The remedy for contractual breach would be to either 

enforce, fulfil or execute the contract. The remedy for a delictual breach would be to claim in 

damages for the harm caused. A patient has an ethical duty responsibility towards the health 

care provider. The next chapter will be focusing on exclusionary clauses; how they are 

defined and interpreted in our law.  
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CHAPTER 3 

DEFINING EXCLUSIONARY CLAUSES AND THE LEGAL AND ETHICAL 

EFFECT OF SUCH CLAUSES 

3.1 INTRODUCTION  

An exclusionary clause is a clause that “excludes, alters or limits the liability of one of the 

parties” which normally follow in a contract.
89

 Most standard contracts have exclusionary 

clauses, which are also referred to as “exemption clauses,”
90

 “exception clauses,”
91

 

“disclaimers,”
92

 “indemnity clauses”
93

 and “exculpatory clauses.”
94

 Generally, an 

exclusionary clause results in the exclusion of liability for the party in whose favour the 

contract is drafted. Against the backdrop of the health care sector, an exclusionary clause is 

mainly used in a contract between the doctor and the patient, or the hospital and the patient in 

terms of which the doctor/hospital seek to protect either the doctor personally or the 

staff/agents of the hospital from any personal liability arising from negligence of the doctor, 

or staff of the hospital or its agents, which could cause the patient harm, serious bodily injury 

or even death.
95

 

The South African courts tend to only exclude liability for harm, if the product or service was 

defective, and will interpret the exemption clause in favour of the person who had been 

harmed if it appears that the clause itself is unclear or ambiguous.
96

 In Naidoo v Birchwood 

Hotel
97

 the plaintiff suffered serious bodily injuries when a steel gate fell on top of him while 

at the defendant’s premises. The defendant sought to escape liability by relying on a 

disclaimer at the hotel premises. The court held that in terms of public policy, enforcing the 

exemption clause would amount to a decision that was “unfair and unjust.” 
98

 The court 

further held that one could not blindly rely on the notion of freedom of contract, as this does 

not supercede the right of all individuals to have access to the courts.  Historically though, 

courts have held in favour of exclusionary clauses on the basis that the person signing the 

contract accepts all conditions in the contract that has been signed.
99
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3.2 THE LAW OF CONTRACT AND EXCLUSIONARY CLAUSES 

The law of contract has historically accepted that when a person signs a contract he is bound 

by the ordinary meaning and effect of the words in that contract.
100

 This allows for freedom 

of contract and would apply whether they have in fact read the contract and understood it, or 

not. Otherwise known as the caveat subscriptor rule, the basis of the principle stems from the 

doctrine of quasi-mutual assent.
101

 The question is basically whether the other party can be 

reasonably entitled to assume that the signatory read the contract, was aware of its terms, and 

consented to being bound by it.
102

 In George v Fairmead (Pty) Ltd
103

 the court held that when 

a party signs a contract, his/her signature means that he/she has assented to the conditions of 

the contract, and in this case the hotel guest was held to be bound by the hotel register clause 

which he had not read. Most standard contracts contain an exclusionary clause which, while 

introducing both parties to the exclusion of liability, will usually be in favour of one of the 

parties to the contract. Theoretically, consensus and the freedom to contract is vital for the 

contracting parties in the contract, but often these principles are not applied in practice.
104

 

When the “harmed” party institutes an action on the basis of the contract, the onus of proof 

lies on the plaintiff to prove the terms of the contract which could prove more difficult for the 

plaintiff.  Christie is of the opinion that when the caveat subscriptor rule is invoked, there is 

no true consensus between the parties, but rather a quasi-mutual assent.
105

 It is submitted that 

such opinion is correct. A meeting of the minds would imply that both parties to the contract 

have agreed with each other and on every term of the contract. Caveat Subscriptor literally 

means “let the signer beware” – why would this be a necessity if all the terms are transparent 

and known to the parties of the contract? 

In examining the enforceability of exclusionary clauses in contracts, consensus, public policy 

and the interpretation of the contract are important components which the courts assess in 

determining the validity of the contract.
106

  

 

3.2.1 Consensus 

Consensus refers to a subjective agreement between the parties in a contract.
107

 Consensus 

relates to two aspects – (1) both parties must be aware of their intention to be bound by the 

contract, and (2) both parties must be aware of the obligations created by the contract.
108

 A 

lack of consensus could result in the contract being declared null and void.  When a 
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contracting party signs a contract he/she is often “plagued” by the caveat subscriptor rule in 

that he/she is bound by the terms of the contract irrespective of whether he/she read it or 

not.
109

 There are certain instances when the caveat subscriptor rule is relaxed. These include: 

where the document is complex and public policy would have expected the contract to be 

explained to the client,
110

 or where the headings in the contract are misleading, or where one 

party is illiterate. The lack of consensus could pertain to a specific clause in the agreement, or 

alternatively to the entire agreement. Consensus obtained through “improper” means either 

by misrepresentation, duress or undue influence could result in the entire contract being 

rescinded.
111

 

 

3.2.2 Public Policy 

An exclusionary clause can be regarded as null and void if it is held to be contrary to public 

policy by the courts. Public policy is constantly evolving and is never static,
112

 but the core of 

it remains steadfast and based on the principles and values enshrined in the Bill of Rights of 

our Constitution.
113

 Exemption clauses that are struck down because they are contrary to 

public policy, include those which exclude any liability for fraud, or any form of intentional 

conduct that results in a breach.
114

 Exemption clauses can also be interpreted narrowly, in 

terms of which the court would determine the liability applicable in the absence of the 

exemption clause. The least amount of blameworthiness would then be applied.
115

 In Drifters 

Adventure Tours CC v Hircock
116

the respondent was injured in an accident that resulted from 

the negligent conduct of the appellant’s employee. The appellant sought to escape vicarious 

liability on the grounds of the exemption clause that was signed by the respondent. The court 

held that, the exemption clause which formed the core of the case, was ambiguous in its 

meaning, and the clause did not, from its meaning, exclude liability for negligent driving on 

the public roads. The court reinforced the contra proferentum rule, in terms of which the 

language of an exclusionary clause is of importance. If the language is clear and 

unambiguous, it is applicable, however if it is ambiguous it is construed against the 

proferens.
117

 The appeal was dismissed.  

 

3.3 THE LAW OF DELICT AND EXCLUSIONARY CLAUSES 

A patient who consults a doctor or a hospital for treatment does not only enter into a 

contractual relationship with the entity, but a reciprocal duty of care arises by the 
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doctor/hospital to the patient.
118

 In terms of the Declaration of Geneva
119

 a doctor pledges 

his/her life to the service of humanity, and declares that the health of the patient would be 

his/her first consideration.  Further, in terms of the Hippocratic Oath
120

 every doctor, on 

admission to the medical profession, takes an oath to always make decisions which would be 

to the benefit of the patient and act in the best interests of the patient.  These Declarations and 

Oaths stress the importance of the duty and standard of care which doctors owe to their 

patients. However, when doctors act in a negligent or careless manner, this may not only 

result in a breach of contract but there may also be liability in delict due to the damages or 

harm caused to the patient.
121

 In this instance the patient would have a choice whether to 

claim in contract or delict, or alternatively or cumulatively. This is referred to as a 

concurrence of actions.
122

 

The three most important delictual actions are the actio Legis Aquiliae, the actio iniuriarum 

and the action for pain and suffering as follows:
123

 

Actio Legis Aquiliae: The actio legis aquilae action can be instituted to claim damages for 

financial loss caused by culpable conduct.  The right to claim from the wrongdoer can be 

transferred to another person, enabling him to recover the amount from the wrongdoer.
124

 

Actio iniuriarum: The actio iniuriarum is used to claim for the impairment of one’s 

personality rights.  The purpose of this action is to compensate for the intentional injury to 

one’s bodily and mental integrity and reputation.  Because this action is bound to the person 

of the injured party, it cannot be ceded to another.
125

 

Action for pain and suffering: Where the impairment of a person’s personality was caused by 

negligent conduct, this action may be instituted for the recovery of satisfaction for pain and 

suffering.  As the amount of satisfaction is for the personal benefit of the injured party, the 

action cannot be ceded to a third party.
126

 

The Actio Legis Aquiliae and the actio iniuriarum concur where an injury to personality (eg 

insult) also causes patrimonial loss which results in medical and hospital expenses.  The 

plaintiff patient would then institute an action based on the actio iniuriarum for satisfaction 

and the actio Legis Aquilae for the actual cost of the expenses.
127
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The actio Legis Aquiliae and the action for pain and suffering concur where, in addition to 

the pain and suffering, patrimonial damages arise such as medical expenses.
128

 

The actio iniuriarum and the action for pain and suffering concur in that both may be used 

for wrongful and intentional infringement of physical or mental integrity. Neethling and 

Potgieter cite Van Der Merwe and Olivier, who are of the opinion that the two actions cannot 

concur, and use the example of an assault to explain that in an assault, the actio iniuriarum 

offers full compensation as it already incorporates an action for pain and suffering. This view 

however is not accepted by Neethling and Potgieter.
129

  

The above delictual actions can also be concurrently applied with contract law, as detailed 

below. 

The actio Legis Aquiliae and contractual action concur if there is a breach of contract and 

simultaneously the delictual action damnum iniuria datum applies, which is applied where 

there is a “wrongful culpable causing of patrimonial damage”.
130

 The wronged party or 

plaintiff can then choose to claim either in contract or in delict or in the alternative. Neethling 

and Potgieter emphasise that these remedies will only be applicable where there is a breach of 

contract, which wrongfully and culpably “infringes a legally recognised interest which must 

be independent from the contractual breach”.
131

 The elements of either action must be 

satisfied.  

The actio iniuriarum and contractual action concur in instances where there is a breach of 

contract which also constitutes an iniuria.
132

 It is submitted that an example of this would 

occur where a doctor carries out a procedure without obtaining an informed consent from the 

patient, for example a sterilization performed without the valid consent, but goes ahead with 

it, resulting in both  a breach of contract, as well as injury to the patients physical and mental 

integrity. 

The action for pain and suffering and contractual action concur where there is a breach of 

contract and a wrongful culpable infringement of the physical mental integrity of the 

plaintiff.
133

 The example given by Neethling and Potgieter is where a surgeon contractually 

performs an operation, which negligently affects the health of the patient. The patient has a 

contractual claim for the damages, as well as an action for pain and suffering.
134

 

The above remedies which would otherwise apply in everyday medical law matters, are 

restricted when parties include an exclusionary clause in the contract signed. The extent to 
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which the remedy is restricted is dependent on the wording of the clause itself which the 

courts have held need to be clear and unambiguous.
135

 

 

3.4 TYPES OF EXCLUSIONARY CLAUSES IN MEDICAL CONTRACTS 

In Roman Dutch Law, any term which excluded liability of an essential obligation in a 

contract, was regarded as null and void, as it would amount to undue enrichment to the party 

in whose favour it had been drafted.
136

 In principle, it is submitted, where an exclusionary 

clause undermines the very essence of the contract, it should be seen as unenforceable.  The 

importance of an exclusionary clause and its validity lies in the wording of the clause itself. 

The more ambiguous and complicated the meaning, the less likely it would be acceptable by 

our courts.
137

 When analysing different types of exclusionary clauses, the difference applies 

by interpreting the extent of liability being excluded in the clause.
138

 Some clauses exclude 

all liability, others limit the possibilities to which the exclusion will apply.
139

 As this thesis 

focuses on exclusionary clauses that apply in medical contracts, the writer will begin by 

focusing on the few South African medical law cases dealing with exclusionary clauses. 

While there are a reasonable number of cases dealing generally with exclusionary clauses, the 

writer has streamlined the analysis of the types of exclusionary clauses by focusing on those 

in medical cases only. 

In the Burger v Medi-Clinic Limited
140

case the exclusionary clause reads as follows: 

I, the undersigned, hereby consent to the administration of a General/Local anaesthetic and to 

the performance of an operation upon Mr DD Burger (the patient) for Haemorrhoidectomy 

and excision of polyps by Surgeon Dr D Grolman. Therefore, by signing this consent to 

operation form, a patient and any person who signs this form on behalf of such patient 

indemnify the Medi-Clinic Group of Companies, as well as their former employees, officials 

and agents against all liability to such patient and to the person who signs this form on behalf 

of such patient, for any loss or damage which originates from any cause whatsoever. 

It is submitted that the clause specifically excludes any liability which could possibly include 

not only negligent acts, but gross negligent acts as well. Further, the hospital is protected 

against both loss and damages arising out of any cause whatsoever, which reiterates that the 

liability excluded extends over a wide spectrum of possibilities. It is further submitted that 

such clauses should be regarded as prima facie unlawful and unenforceable, as they are in 

complete contravention of the Constitution and its values of equality, dignity and freedom of 

contract. It also appears in contravention of the ethical principles and standard of care 

expected of a health care professional.  
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 In the Strydom v Afrox
141

 case the exclusionary clause reads as follows:  

I absolve the hospital from all liability for any loss and/or damage of whatever nature arising 

in delict or for breach of contract, including but not limited to consequential loss or damage, 

arising directly or indirectly out of any act or omission and or breach and or injury (including 

fatal injury) sustained by and or harm caused to the patient or any disease (including a 

terminal disease) contracted by the patient whatever the causes may be excluding only wilful 

default on the part of the hospital, its employees or agents. 

I hereby indemnify the hospital against any claim, award judgment, cost and expenses which 

may be made or awarded suffered by the hospital resulting from or connected with the 

treatment of the patient.
142

  

It is submitted that the above clause, similarly exempts liability in respect of a wide range of 

medical problems. Not only does it specify that the damages excluded are for any loss, it 

further provides that such loss could be caused by both direct or indirect injury. The only type 

of conduct which would not fall within the ambit of the exclusionary clause is an intentional 

omission by the hospital or its employees. It is submitted that to prove that the doctors 

intentionally caused harm/damage to the patient would be a difficult task. A clause of this 

nature has been worded to include in effect every possible type of damage or loss, and would 

also include gross negligence (but not if such gross negligence was done intentionally). It is 

submitted that for a hospital to extend the definition of an exclusionary clause to this extent is 

grossly repugnant. It goes against the very ethos of the medical fraternity’s oath to act in the 

best interests of the patient and to place the patient’s needs before its own needs. The clause 

would clearly be unacceptable if a court was asked to determine its validity, and with the 

Consumer Protection Act
143

 now being in existence. The use of the clause also stresses the 

reason why statutory laws, which protect the rights of consumers, was needed in South 

Africa. While many argued that there are currently laws protecting consumers, this clause 

emphasises that the current laws were not providing sufficient protection to those who require 

it the most – the lay person.  

 

3.5 ETHICAL CONSIDERATIONS 

Ethics has been defined as a sub-discipline of philosophy.
144

 Medical ethics involves 

applying moral principles in medical practice.
145

 Moral principles emanate from oaths, 

pledges, declarations and codes.
146

 The Hippocratic Oath has been described as the most 

well-known ethics document in the medical sphere.
147

 Most general ethical principles are 

based on the principles of Beauchamp and Childress in their book titled “Principles of 
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Biomedical Ethics”.
148

 These four principles are patient autonomy, beneficence, non-

maleficence and justice.
149

 

With regard to exclusionary clauses, the question to be posed is whether it would be regarded 

as ethical to include an exclusionary clause in a medical contract. Carstens and Kok
150

 are of 

the opinion that the use of exclusionary clauses will be regarded as unethical. Their reasoning 

is that an exclusionary clause is meant to protect the hospital/doctor from any liability, should 

any harm be caused to the patient. However, in terms of the ethical codes a doctor is meant to 

act in the best interest of the patient incorporating a certain degree and standard of care. The 

disclaimer results in the patient “consenting” to the possibility of harm being imposed by a 

medical practitioner, who is meant to be imposing no harm or the least amount of harm to the 

patient.
151

 While ethical principles generally have no legal enforceability, it can be argued 

that when the Courts invalidate an exclusionary clause in a medical contract on the basis of 

public policy, this helps to promote the moral principles by giving legal effect to them.
152

 

Historically decisions in medical ethics were based on the principle of paternalism (a “time-

honoured” tradition), in terms of which the doctor took a paternal role in relation to his/her 

patient and controlled the patient in every aspect of decision making.
153

 However in recent 

times, there has been a move towards patient autonomy and establishing a more “open” 

relationship resulting in a patient being an active participating party in decision-making, 

especially regarding his/her health. Giesen notes that there is a need for courts to be more 

critical of decisions taken by physicians. Not every decision made by a physician which is 

considered to be standard practice by the physician, is necessarily legally justifiable.
154

 It is 

submitted that patient autonomy and active decision-making seems to have resulted in an 

equal status in the doctor-patient relationship, which might be considered to be a contributing 

factor to the arrival and emergence of exclusionary clauses in hospital/doctor contracts, in an 

effort by the hospital/health care practitioner to protect himself/herself. 

 

3.6 EXCLUSIONARY CLAUSES IN FOREIGN JURISDICTIONS 

Section 39(1) (b) and (c) of the Constitution
155

 provides that courts, when interpreting the Bill 

of Rights must consider international law and may consider foreign law. Further the 

Consumer Protection Act
156

 permits a court to consider foreign law and international law,
157

 

which the writer submits is a necessity to develop our Common law. It is intended to consider 

the situation in the United Kingdom, the European Union, the United States of America 
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(USA) and India to discuss and compare how their legal systems define and apply 

exclusionary clauses in comparison to South Africa. 

 

3.6.1 United Kingdom 

The United Kingdom accepts the doctrine of freedom of contract, and hence exclusionary 

clauses are not regarded as invalid generally.
158

 Courts do not like to interfere where the 

terms and conditions of the contract have been negotiated and accepted by the parties to the 

contract. This position would apply where the parties have an equal bargaining position, and 

are on the same standing.
159

 The same does not apply where the parties are considered to 

have an unequal bargaining position, an example of which is the hospital-patient relationship. 

It is submitted that both parties are not equal in such situations as the hospital is the only 

party to the contract with bargaining power. Further, where a party is given certain legal 

rights to protect them against damages, exclusionary clauses result in a reduction of the rights 

afforded, and most standard contracts between parties of an unequal bargaining position 

result in a “take it or leave it” situation.
160

 The patient is usually in a vulnerable position, and 

hence cannot dictate or argue the terms of the contract with the hospital – as they are 

ultimately bound by it. In an effort to curb the problems associated with such clauses, the 

courts attempted to restrict the use of exclusionary clauses, but with time this did not prove to 

be sufficient to reduce the inapplicability.
161

 Parliament intervened and the Unfair Contract 

Terms Act
162

 came into existence which dealt specifically with exclusionary clauses, 

followed by the Unfair Terms in Consumer Contracts Regulations.
163

 

The Act
164

 specifically deals with exclusionary clauses, and not general unfair contract terms 

as the name suggests.
165

 Section 2 of the Act strictly prohibits exclusionary clauses which 

restrict or exclude liability for death or personal injury arising from negligence. This 

provision is absolute and not subject to the requirement of reasonableness.
166

 The Act does 

provide for exclusion or restriction of liability for other types of losses, but only if it is 

regarded reasonable to do so.
167

 The test for reasonableness is dealt with in terms of Section 

11 of the Act. While the Act does not specifically define what bargaining power is, it has 

been suggested by Atiyah
168

 that the court may look at the relevant market and the ability of 

the parties to understand the clause. 

At Common law, the court would consider whether the exclusionary clause is incorporated 

into the contract, or alternatively, whether the clause itself covers the liability the party is 
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trying to escape.
169

 An exclusionary clause would be incorporated into the agreement by way 

of a signature (which indicates that both parties have read and understood the terms and 

conditions), or by way of a notice to either party in a contract, or in the course of dealing 

(where it can be shown that there had been sufficient discussions surrounding the clause).
170

 

Where an exclusionary clause has not been incorporated into a contract, the court will 

consider how the clause has been constructed and whether the wording of the clause 

specifically covers the damages.
171

 Where an ambiguous clause is read against the interests of 

the person seeking to rely on it, this is referred to as the contra proferentem rule.
172

 If there is 

any confusion or ambiguity regarding the clause itself, then the clause is interpreted in favour 

of the consumer.
173

 The contra proferentem rule is also applied in South African law. South 

African courts also do not accept exclusionary clauses that are ambiguous or unclear. 

However the difference between the UK courts, and the South African courts is that in the 

UK, the courts did not accept unconscionable clauses, which our courts have accepted.  

 

3.6.2 European Union 

In Europe, exclusionary clauses that exclude death or bodily injury are generally regarded as 

unenforceable.
174

 The EC Directive on Unfair Contract Terms in Consumer Contracts of 

1993 recognises that liability in respect of injury or death is grey-listed throughout the 

European Union.
175

 South Africa’s Consumer Protection Act includes a general clause which 

prohibits unfair, unreasonable or unjust terms,
176

 and a separate list of outright prohibited 

clauses in Section 51.  The problem with the prohibited clauses, as per Naude
177

 is that it is an 

exhaustive list. With the European countries, much of their consumer protection legislation 

refers to “grey lists” which are non-exhaustive lists of unfair consumer terms. This, he says, 

provides for optimal consumer protection, and are also found in the laws of Germany, 

Austria, Netherlands, Portugal, Brazil, Japan and Thailand.
178

 It is submitted that such grey 

lists could be beneficial in South Africa. With the Consumer Protection Act having an 

exhaustive list, it implies that there is a specific list of clauses which are prohibited, and 

nothing further may be included to the list. Contrary to an exhaustive list, a non-exhaustive 

list gives the authority and power to the courts to primarily decide whether a clause is so 

unfair, unjust or unreasonable that it warrants being included in the grey list. This would also 

help to develop our statutory laws and increase the protection of consumers. An important 

point brought into consideration by Naude is that developing countries with insufficient 
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knowledge of consumer protection laws may not want to immediately increase long non-

exhaustive lists like the European countries. 

 

3.6.3 United States of America 

In the United States of America exclusionary clauses are generally invalid in hospital 

contracts, as the courts apply the Common law where there is an infringement of public 

interests.
179

 The policies and medical practices are generally based on ethics and governed by 

regulations, and anything contrary to that would be regarded as invalid.
180

 The leading case is 

Tunkl v Regents of University of California,
181

 where Tunkl sought to recover damages for 

negligent injuries allegedly incurred by him while at the defendant hospital. The defendant 

sought to rely on an exclusionary clause signed by Tunkl on his admission to the hospital. 

The relevant clause that was signed by him read as follows: 

RELEASE: The hospital is a non-profit, charitable institution. In consideration of the hospital 

and allied services to be rendered and the rates charged therefore, the patient or his legal 

representative agrees to and hereby releases the Regents of the University of California, and 

the hospital from any liability for the negligent or wrongful acts or omission of its employees, 

if the hospital has used due care in selecting its employees.
182

 

The reasoning of the Appeal Court in Tunkl’s case is important for the following points:
183

 

1. The court held that hospital-patient relationship was of such a nature that it involved 

the public interest, as opposed to only private entities. The reason for such interest is 

due to the importance of health care services to the public, who rely on it.  

 

2. The patient relied on the health care practitioners for certain services, which services 

are to be applied with due diligence and a standard of care. For a hospital to exempt 

its staff, employees or any doctors from incurring liability, derogates from the 

principle of the standard of care which is afforded by every doctor to his/her patient. 

 

3. The insistence that a patient signs a waiver prior to treatment results in an unequal 

bargaining position in favour of the hospital. It also amounts to an immediate superior 

advantage over the patient. 

 

4. The patient, at that late stage, is forced to accept the admission pre-requisite as he/she 

is unable to bargain or find an alternative hospital. The admission room cannot be 

seen as a bargaining table for parties to a contract.  
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It is submitted that the above reasoning of the Court is indicative of the type of reasoning that 

is required by South African Courts when defining and applying the validity of exclusionary 

clauses. The Tunkl case heard in 1963 shows the progressive thinking of the judiciary at that 

time in California.  While each state has its own judicial authority, the USA generally regards 

exclusionary clauses as invalid in hospital contracts.
184

 The courts base their decisions on the 

Common law, rather than on statutory guidelines.
185

 At the core of the medical profession in 

the USA, are the principles of the standard of care which all health care professionals are 

expected to exercise when consulting with their patients. This affects the public interest, and 

any deviation in professional conduct is deemed unacceptable and unenforceable.
186

 

The court in the Tunkl case did not rule in favour of a blanket provision, which makes all 

exclusionary clauses null and void. Instead it distinguished between private contracts, and 

those contracts which affect the public interest. In contracts that affect the public interest, 

there are certain obligations which arise. Further, because of the nature of the parties, and the 

manner in which the contract is signed (no bargaining, or debate and in a take it or leave it 

situation), the Court was able to accept the unequal bargaining position. It is further 

submitted that it is vital for the Court to understand the position of the patient at the time of 

“accepting” the clause and signature. The state of mind of the patient and inability to find 

alternative care at such a late stage, which added to the patient’s high stress levels at the time 

before presenting himself for treatment all are indicative of the weaknesses of the patient.  

Another important American case heard by the Michigan Court of Appeal is Cudnick v 

William Beaumont Hospital.
187

  Mr Cudnick received post-operative treatment at the 

defendant hospital after undergoing surgery for prostate cancer. Four years later he 

complained of a back pain, which was diagnosed as being a result of the post-operative 

treatment. He sued the hospital for medical malpractice, but died shortly thereafter. The Trial 

Court held in favour of the defendant, validating the exclusionary clause which was signed by 

the deceased on admission to the hospital. On Appeal, the court reversed the decision.
188

  

The relevant part of the document signed by the plaintiff on admission which related to the 

exclusionary clause read as follows: 

Understanding all of the foregoing, I hereby release the physicians and staff of the 

Department of Radiation Oncology and William Beaumont Hospital from all suits, claims, 

liability, or demands of every kind and character which I or my heirs, executors, 

administrators or assigns hereafter can, shall, or may have arising out of my participation in 

the radiation therapy treatment regimen.
189

 

It is submitted that the clause not only excludes the patient himself/herself from instituting 

action for harm caused to him/her, but extends to prevent any person duly representing the 
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patient (should the patient himself/herself be unable to institute the action) from instituting 

any form of action. It is interesting to note the extent of the exclusion of liability, and the 

extent it goes to exclude the patient or his/her duly authorised agent from claiming. Usually 

an exclusionary clauses does exclude all types of claims, but does not go so far so as to even 

exclude the party who may claim in the event of the plaintiff personally being unable to do 

so. It is submitted that such a clause shall not be regarded as legally binding in South Africa. 

It has been held that one cannot forego the autonomous claim of a dependant.
190

 

The Court had to decide in the Cudnick case on the validity of the exclusionary clause. The 

court in deciding the clause was invalid, based its decision on other decisions like the Tunkl 

case, where the basis of the invalidity was determined by the public interest of the clause.
191

 

The court once again held that an exclusionary clause which is signed by a patient prior to 

treatment is invalid, as it is against public policy. The writer submits that the court’s decision 

follows precedent and, while not invalidating exclusionary clauses as a whole, it indicates 

that the circumstances under which a patient is expected to accept the clause determines 

whether the clause is contrary to public policy or not.  

 

3.6.4 India 

We now turn our attention to consumer protection laws in India. India’s Consumer Protection 

Act
192

 was passed in 1986, with amendments to the Act passed in 1993 and 2002. The Act 

defines a consumer as a person receiving a service for which he/she has paid for, or partly 

paid for, or has contracted himself or herself to defer payment to some later stage.
193

 Service 

is defined as a service available to users, for which a consideration is payable.
194

 The Indian 

Courts have accepted that medical services, for which consideration is payable are to be 

included in the Act. 

In the leading case of Shanta
195

 the court held that all medical practitioners and hospitals 

which provided a paid service were bound by the Act.
196

 However the Act specifically did not 

apply to those hospitals and medical practitioners who offered their services to patients free 

of charge.
197

 The writer submits that India is unique in its approach, as those hospitals or 

medical practitioners who render services free of charge to their patients, and who are not 

bound by the Consumer Protection Act
198

 may still be liable in terms of the Indian Contract 

Act.
199

 The Indian Contract Act provides that a contract comes into existence where parties 
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who have legal capacity freely give their consent to contract with each other for a lawful 

objective.
200

 The Act provides that consent will not be regarded as being given freely, if there 

is any undue influence by either party to the contract.
201

 It is submitted that the definition of 

undue influence provided for in the Act is of particular importance. The parties to a contract 

would be considered to have consented under undue influence if either party has the ability to 

dominate the will of the other party.
202

 It is submitted that this would apply where parties 

held unequal bargaining power, as in the hospital/doctor patient relationship. The court, in 

terms of the Act is given the power to set aside such a contract.
203

 The Act also recognises 

that contracts which are contrary to public policy may be held to be unlawful, and while the 

Act does not define public policy, the Indian Courts have gone to great lengths to substantiate 

the meaning.
204

  

It is submitted that India’s current consumer protection and contractual laws are able to 

ensure maximum protection of consumers. An exclusionary clause would generally be 

unlawful or not applicable by virtue of the unequal bargaining advantage the hospital would 

have over the patient. The contra proferentem rule is also applied in India, in terms of which 

exclusionary clauses are interpreted strictly.
205

 The writer was unable to find specific judicial 

precedent dealing with exclusionary clauses in the health care sector. However it is submitted 

that for an exclusionary clause to be legal and binding in India, it would have to pass judicial 

scrutiny in terms of the Indian Contract Act or the Indian Consumer Protection Act, 

dependent on which is applicable.  

 

3.7 CONCLUSION 

An exclusionary clause results in an exclusion of liability for the party in whose favour the 

contract is drafted. Our courts have thus far upheld exclusionary clauses which is evident 

from judicial decisions and reveal the niche that the clause has made for itself in our law.  

Contractual freedom is widely recognised as a principle affording individuals the right to 

enter into lawful contracts freely. Consensus between the parties and the considerations of 

public policy also play a pivotal role in determining the validity of the contract. 

Apart from the contractual duties arising in the doctor/hospital-patient relationship, there also 

exists a reciprocal duty of care by the doctor/hospital to the patient. These duties are 

historically derived from the Hippocratic Oath and the Declaration of Geneva. Both 

declarations emphasise the ethical duties which a doctor or hospital is expected to afford to 

his/her patient. 
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The legal systems of the United Kingdom, the European Union, United States of America and 

India all do not accept certain exclusionary clauses, especially when dealing with the medical 

profession. This is so in cases where the rights of individuals are curbed by the exclusionary 

clause to such an extent that it adversely affects their right to judicial redress. All three 

countries and the European Union recognise the unequal bargaining power between the 

doctor/hospital and the patient, and the vulnerability of the patient when faced with the 

requirement to sign an admission form containing an exclusionary clause. 

The next chapter deals with the principles of the leading cases in South Africa, and how they 

have thus far dealt with the interpretation of exclusionary clauses. 
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CHAPTER 4 

THE PRINCIPLES REGARDING EXCLUSIONARY CLAUSES IN SOUTH AFRICA 

4.1 INTRODUCTION 

The rulings of South African courts up until the enactment of the Consumer Protection Act 

have been very traditional in their interpretation of exclusionary clauses. Exclusionary 

clauses have been held to be valid and enforceable in law, especially where the contracting 

parties entered into an agreement of their own free will. There are not many medical law 

cases dealing with the validity of exclusionary clauses, and the discussion that follows in this 

chapter will be based on the principles of public policy, unequal bargaining power, 

misrepresentation, stare decises and good faith derived from the leading cases in South 

Africa regarding exclusionary clauses generally.  

 

4.2 PUBLIC POLICY 

The notion of public policy is an important one when determining the validity of exclusionary 

clauses and their enforceability in contracts. The courts have declared that clauses, including 

exclusionary clauses, which are contrary to public policy will be declared null and void and 

unenforceable.
206

 However, at the outset it is important to determine what public policy 

actually entails. The Constitutional Court has stated that when deciphering the validity of a 

contractual term, public policy cannot be avoided, and has defined public policy as 

follows:
207

 

Public policy represents the legal convictions of the community; it represents those values 

that are held most dear by the society. Determining public policy was once fraught with 

difficulties. That is no longer the case. Since the advent of our Constitutional democracy, 

public policy is now deeply rooted in our Constitution and the values that underlie it. Indeed, 

the founding provisions of our Constitution make it plain: our Constitutional democracy is 

founded on, among other values, the values of human dignity, the achievement of equality 

and the advancement of human rights and freedoms, and the rule of law. 

Thus a term in a contract that is inimical to the values enshrined in our Constitution, is 

contrary to public policy and is, therefore unenforceable.   

From the above, it is clear that public policy is entrenched in our Constitution and the values 

enshrined in it. The writer submits that public policy is also determined by what society 

would consider acceptable or not. However, the courts have held that exclusionary clauses 

are in keeping with public policy.  

In Strydom v Afrox Healthcare Limited
208

  the plaintiff alleged that due to the negligent 

conduct of the staff of the defendant he suffered damages. On being admitted to the hospital 
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the plaintiff signed a disclaimer clause, which he alleged he was not aware of at the time. He 

had thought his signature was an acceptance of his liability for payment of his account.  The 

plaintiff thus argued that the disclaimer was contra bonos mores alternatively against public 

policy. The court a quo as per Mavundla AJ held that the disclaimer was in fact contra bonos 

mores and thus unenforceable.
209

 The judgement has been described as courageous.
210

 The 

court held that our Common law does not recognise clauses that are contrary to public policy, 

and the disclaimer was held to be unenforceable for that reason. 

On Appeal however,
211

 the Court emphasised that its power to strike down an exclusionary 

clause based on public policy must be exercised sparingly.
212

 While the court accepted that a 

contractual clause that is contrary to public policy is unenforceable, disclaimer clauses are 

valid and are to be interpreted restrictively.
213

  The court accepted that an indemnity clause 

which excluded gross negligence could be contrary to public policy, but held that in this 

matter the respondent only alleged negligence, not gross negligence. This traditional 

approach towards interpreting exclusionary clauses has become the precedent in South 

Africa. Public policy is never static, it is deemed to be constantly evolving in accordance with 

the interests of the community, and so too should our courts be interpreting exclusionary 

clauses in accordance with the ideals of public policy.  

In Naidoo v Birchwood Hotel
214

 the court held that any contractual term that deprived a party 

of “judicial redress” is prima facie contrary to public policy. Further it held that an 

exclusionary clause which excluded liability for bodily harm caused to the plaintiff at the 

defendant’s property, resulted in denying the plaintiff the right of access to the courts. The 

court held that to allow such an exclusionary clause to be enforceable would be contrary to 

the notions of fairness and justice, and subsequently held that the clause was 

unenforceable.
215

 

In Johannesburg Country Club v Stott and Another
216

 the court had to decide whether an 

exemption clause indemnified the club from claims from its members for any loss of,  

damage to, or any personal injury or harm caused to any member, their child or guest while at 

the club’s premises or grounds. The majority judgement by Harms JA held that to permit 

such exclusion would be against public policy because it runs counter to the high value that 

the Common law and the Constitution place on the sanctity of life.
217

 In a dissenting 

judgment, Marais JA held that he was not of the opinion that exclusionary clauses were 

unconstitutional by the reason that the conduct in question led to the death of the 

individual.
218
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In Barkhuizen v Napier
219

 the Constitutional Court had to determine whether the time- 

limitation clause was contrary to public policy. Ngcobo JA took into consideration that public 

policy tolerated time-limitation clauses, subject to the considerations of reasonableness and 

fairness.
220

 Also, the Constitution recognised that the right to seek judicial redress could be 

limited in circumstances where it was sanctioned by a law of general application and the 

limitation was reasonable and justifiable.
221

 Ultimately the test for reasonableness was 

whether the contract contained a time-limitation clause that afforded a contracting party an 

adequate and fair opportunity to seek judicial redress, and have disputes arising from the 

contract resolved by a court of law. The court held that the clause was not contrary to public 

policy.
222

 The principle of the case is that generally a clause which limits a party’s ability to 

seek redress from the court would be regarded as contrary to public policy. It is submitted 

that similarly the very nature of an exclusionary clause has the same meaning. By limiting the 

liability of the hospital or medical practitioner, the patient is left with no grounds on which to 

claim, and if courts continue to adhere to this strict and traditional approach, courts are 

ultimately closing their doors to the public, which in any event is contrary to the spirit and 

purpose of our Constitution. 

 

4.3 UNEQUAL BARGAINING POWER 

Section 9 of the Constitution
223

 provides that everyone is equal before the law and every 

person is afforded equal protection.  Similarly, Section 2 of the Promotion of Equality and 

Prevention of Unfair Discrimination Act
224

 provides that its object is to enact legislation 

required by Section 9 of the Constitution, and to give effect to the spirit of the Constitution, 

in particular the equal enjoyment of all rights and freedoms by every person and the 

promotion of equality. These purposes should be applied to all aspects of law, including 

contractual law. The bargaining power of parties in a contractual relationship is problematic 

because if one party is in a weaker bargaining position, the consent, even if genuine, cannot 

be seen as unequivocal.
225

 This is especially so where both parties are not of the same 

background. A clear example being the hospital-patient relationship.  

In the Afrox case
226

 Brand JA was of the opinion that even where there is an unequal 

bargaining power between the parties in a contract, this does not mean that the stronger party 

will be in conflict with public interest.
227

 An unequal bargaining power is one of many factors 

that may be taken into consideration when determining public interest. In this case however, 

the court held there was nothing to show that the respondent was in a weaker bargaining 
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position than the appellant.
228

 The decision of the court regarding the equal bargaining power 

has been widely criticized by legal writers, and it is submitted that this is rightly so. Carstens 

and Kok
229

 questioned what kind of evidence the court required from the respondent to prove 

the unequal bargaining power between the parties. It was clear from the facts that the 

respondent thought he was signing the admission document for payment, and the disclaimer 

was not specifically brought to his attention. Being a lay person, he was unable to understand 

the legality of the document, and Carstens and Kok are of the opinion that the Supreme Court 

interpreted disclaimers as the rule rather than the exception.
230

 Academic writer D Brand
231

 

describes the courts reasoning as puzzling. He argues that the judgment ignores the “self-

evident” inequality of the contractual relationship. He further states that the respondent had in 

fact no bargaining power, as a refusal on the respondents side to sign the disclaimer would 

have resulted in him not having access to the health services.
232

 It is submitted that this is an 

important consideration. The balance between the unequal bargaining position and the right 

of the patient to adequate health services as provided for in the Constitution, tilts in favour of 

the stronger party. Ultimately it is the patient who is not only in a weaker bargaining position, 

but also stands to lose more.  The patient will never be in a position to debate the terms of the 

disclaimer – it is ultimately a lose-lose situation for the patient in the sense that if he chooses 

to refuse to adhere to the disclaimer he/she will not receive the medical treatment. But if 

he/she accepts the disclaimer and he/she is a victim of negligence, he/she would have 

contracted out of liability. It is submitted that the decision by Brand JA in no way assisted the 

bargaining plight of the patient, but in effect worsened the situation. 

 

4.4 MISREPRESENTATION 

Misrepresentation by either party in a contract can result in the entire contract being null and 

void.
233

 Christie notes
234

 that the innocent party does not have to prove that the representation 

is fraudulent or innocent, as it would be against good faith to continue with a contract 

knowing there was a misrepresentation. Misrepresentation can be brought about by silence. 

Christie highlights a number of cases where silence can amount to a misrepresentation
235

 

such as:  

(a) where only a part of the truth has been disclosed and the non-disclosure of the remaining 

information is misleading;
236

  

(b) where there was a representation made but the facts are changed prior to signature;
237

 and 
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(c) where a party presents a contract for signature without disclosing an onerous clause in 

circumstances where he/she knows the signatory would not read the contract or see the 

clause.
238

 It is submitted that these instances are relevant to hospital-patient contracts, as the 

misrepresentation is in fact silent; in most instances the hospital authorities do not 

specifically point out the exemption clause and the signatory is unaware of it.  

In the Afrox
239

 case, the respondent argued that he was not bound by his signature as the 

hospital never advised him of the existence of the disclaimer. He argued that had they advised 

him of the clause, he would not have signed the contract. The expectation is that the hospital 

owes a duty of care and professionalism towards its patients, and one would not expect the 

hospital to exclude liability for the negligence of its staff or agents. The court however 

rejected the argument. It held that the respondent’s subjective expectations had no bearing on 

the responsibility of the hospital staff. The question was what was reasonable in the 

circumstances, and exclusionary clauses are “the rule” rather than the exception and can be 

found in most standard contracts. Consequently there is no need to differentiate between 

private hospitals and other service providers.
240

 

Carstens and Kok describe the courts reasons as “startling”.
241

 They are of the opinion that it 

leaves open the question of whether every or any service provider can use an exemption 

clause without actually bringing it to the attention of the signatory. In effect it results in the 

plaintiff having no legal recourse against a negligent service provider. Brand
242

 regards this 

aspect of the judgement as “disturbing”. The court did not see the need to distinguish between 

private hospitals and other private service providers, but this misses the point that hospitals 

do not just provide any service. They provide a service which is also a Constitutional right.
243

 

The position regarding silent misrepresentations by non-disclosure will be different when 

evaluated against the Consumer Protection Act.
244

 The theory and principles as defined by the 

courts suggest that a silent misrepresentation does result in a contract being void. However 

the courts’ approach is in direct contrast with previous decisions (even if by the lower courts).  

 

4.5 STARE DECISIS AND THE CONSTITUTION 

In Shabalala v Attorney-General, Transvaal, Gumede v Attorney-General, Transvaal
245

 

Cloete J noted that the arguments before him suggested that a court can depart from a 

previous decision on the same point in the same division, where the court has to interpret the 

argument in light of the Constitution. This reasoning was not accepted. A court can only 

depart from a previous decision in the same division where the decision was “clearly 
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wrong”.
246

 There is no reason to depart from the previous decision simply because the current 

issue must be interpreted in terms of the Constitution. While the Constitution binds all organs 

of state, and judicial authority is interpreted in terms of it, this does not mean that the 

principles of stare decisis will no longer apply. Section 39 of the Constitution
247

 deals with 

the interpretation of the Bill of Rights, and provides that a court must promote the values that 

underlie an open and democratic society based on human dignity, equality and freedom. 

When developing the Common law, the aim is to promote the spirit, purport and objects of 

the Bill of Rights.  

In the court a quo in Strydom v Afrox Healthcare Limited
248

 Mavundla AJ noted that Section 

39 of the Constitution does not blend with the principle of stare decisis when interpreting a 

disclaimer clause, and held that the disclaimer clause was unenforceable. He held that lower 

courts should not blindly follow higher court decisions that are not consistent with the 

provisions of Section 39 of the Constitution. On Appeal
249

 Brand JA referred to the 

Constitutional Court judgment of Ex parte The Minister of Safety and Security: In Re: The 

State v Walters
250

 where it was held that courts are obliged to follow precedent cases. The 

court did not focus on decisions taken prior to the Constitution being enforced. Brand JA 

noted that the following applies with regard to those conditions:
251

 

1. A High Court can deviate from the Common law ruling of another court, including 

the Supreme Court of Appeal where that Common law ruling is not in keeping with 

the spirit and purport of the Constitution. 

2. A High Court which is of the opinion that a decision by the Supreme Court of Appeal 

based on public policy, does not in fact reflect the considerations of public policy, 

may deviate from the decision. 

3. A court that has to interpret a pre-constitutional Common law rule which is not 

directly in conflict with a specific clause of the Constitution, is not dependant on 

public policy. If the court is of the opinion that such rule must be developed to 

promote the values of the constitution, shall however still be bound by the pre-

constitutional decision and would have to follow it. 

Carstens and Kok
252

 note that the above decision by the court does not at all reflect 

Constitutional supremacy.  It is suggesting that the Common law is higher than the 

Constitution, and is in no way developing the Common law which ought to be done as per the 

provisions of the Constitution. The court should in fact be developing the Common law so 
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that it promotes the objects of the Constitution. 

 

4.6 PRINCIPLES OF GOOD FAITH 

The concept of good faith or bona fides is applicable to all contracts but is not an easy 

concept to understand.
253

 However it appears to be the requirement that both parties in a 

contract have mutual respect and understanding towards each other, with no hidden interests 

or agendas to pursue their own selfish needs.
254

 

In the Afrox
255

 case the respondent contended that the exclusionary clause was in conflict 

with the principles of good faith or bona fides, and that the admission clerk had an obligation 

to draw his attention to it which he had not done. Mavundla AJ
256

 in finding the disclaimer 

unenforceable, held that the principle of good faith obliges the hospital not just to bring the 

disclaimer clause to the attention of the patient, but also to explain the meaning of the clause 

to the patient. If this is not done, the clause becomes contra bonos mores. This reasoning, it is 

submitted, is in keeping with our current law and despite the decision being taken prior to the 

Consumer Protection Act, it emphasises the meaning and very nature of the sections of the 

Act. The writer submits that it is a forward thinking judgement emphasising the need and 

importance of the principle of good faith and how it should be applied. On Appeal, the 

Supreme Court of Appeal dismissed the good faith argument, holding that good faith or bona 

fides are abstract considerations and are not binding legal rules.
257

 The court held that while 

the principle of good faith underlies a contract, it is not in itself sufficient reason to invalidate 

a contract. A court cannot operate on the basis of abstract terms, but rather only on 

established legal rules.
258

 

 

4.7 THE LANGUAGE USED IN EXCLUSIONARY CLAUSES AND FREEDOM OF 

CONTRACT 

Generally the language of an exclusionary clause has a direct effect on its meaning and 

applicability in a contract. The more general the exclusionary clause, the less likely the courts 

will accept it. On condition that all other legal requirements have been fulfilled, the courts 

accept that parties have the freedom to contract and decide the terms and conditions, and will 

be bound by the agreement should they have consented to a term, which is not in their favour.  

In the Durban’s Water Wonderland case
259

 the court held that an exemption clause that is 

unambiguous and express must be upheld, basing its decision on a number of previous 

rulings. But if there is any doubt regarding the language of the clause, then the meaning is 

interpreted against the party wishing to rely on it, thereby enforcing the contra proferentum 
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rule. The language of the clause itself must not be “fanciful” or “remote”. A similar ruling 

was followed in the Swinburne
260

 case. In the Hubert Davies case
261

 the court held that the 

test for exclusionary clauses was firstly, whether the language was wide enough to exclude 

liability, and if there was no express reference to negligence, whether the court could 

interpret the clause as wide enough to exclude liability for negligence.  In the Rosenblaum 

case
262

 the court held that the language of the clause should be read in the context of the 

agreement, the applicable Common law and the Constitution. All of the above decisions 

stress the importance of the language used in the clause, and the validity of its applicability. 

However it begs the question that in the event of the clause being clear and unambiguous, 

would it be regarded as valid and enforceable? Apart from the language used, if the very 

nature of the clause is repugnant, how can it still be regarded as valid and enforceable, simply 

by virtue of the language used? 

The Appeal court held in the Afrox case
263

 that it is in the public interest that contracts are 

entered into freely by parties having the capacity to do so. The court rejected the argument by 

the respondent that a hospital contract which excluded the liability of its staff was contrary to 

the public interest. In the Naidoo case
264

 the court held that while the principle of freedom of 

contract was important, it did not override the right of parties to have access to the courts.
265

 

This once again stresses the need of contracting parties to always have access to redress by 

the courts, which right cannot be easily excluded. Freedom of contract does not give 

contracting parties the right to enter into any agreement irrespective of the terms and 

conditions. The terms can still be qualified when interpreted in accordance with the 

Constitution. 

 

4.8 CONCLUSION 

Public policy forms an integral part of determining the validity of an exclusionary clause. It is 

submitted that a clause which prevents one of the contractual parties from approaching the 

court or seeking legal redress should be regarded as null and void.  

The South African Courts have thus far turned a blind eye to the grossly unequal bargaining 

power between the hospital and the patient. This total disregard for the acknowledgement of 

the inequality has been the subject of discontent by many local academics. It is time our 

courts took steps to recognise the disparity, and rectify this blatant ignorance towards 

patients, who end up, inadvertently being the aggrieved party.  

Misrepresentation by either party in a contract is a sufficient ground to declare the entire 

contract null and void. This applies if the misrepresentation is of such a nature that it fails to 
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disclose a crucial clause in the agreement. A misrepresentation of a clause, even if it is by 

silence, would still be regarded as a misrepresentation if the clause could adversely affect 

either party to the contract. 

Our courts have always accepted the principle of stare decisis, but this principle should not 

be blindly followed. A young democracy entails building strong judicial precedents which are 

symbolic of the values enshrined in the Constitution. Essentially the courts should recognise 

their ability to steer away from a past judicial decision, which, while made in a superior 

court, do not represent the foundational constitutional principles of equality, dignity and 

freedom. 

Principles of good faith form the foundation of every contract. While it may not be a legal 

requirement of a contract, it nevertheless is an integral part of a contract for both parties. 

The language of a contract is important, not only for basic understanding between the 

contractual parties, but also because our courts do not accept exclusionary clauses that are 

ambiguous. Despite the concept of freedom of contract, contractual parties are still bound by 

elements of fairness and equality. 

The next chapter deals with the relevant provisions of the Consumer Protection Act.  
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CHAPTER 5 

THE CONSUMER PROTECTION ACT 

 

5.1 INTRODUCTION  

The Consumer Protection Act
266

 came into effect on the 31 March 2011, the Regulations 

came into effect on the 1 April 2011. The Act does not apply retrospectively. The Act applies 

to every transaction occurring in South Africa,
267

 and is thought to have far reaching 

consequences for the medical profession.
268

 Patients may be regarded as consumers and 

medical practitioners as suppliers or service providers depending on the circumstances.
269

 If 

there is any conflict with any other piece of legislation, the Act provides that the legislation 

providing the greatest protection and which benefits the consumer the most, will apply.
270

 

This, it is argued, is in keeping with the Common law contra proferentem rule, which means 

that if a document or contract is ambiguous then the clause of the document or contract relied 

upon, is interpreted contrary to the person who is relying on it.
271

It has been argued that all 

interactions between the patient, health care establishment and health care provider will fall 

within the ambit of the Act.
272

 The validity of exclusionary clauses is questionable when 

considering certain sections of the Consumer Protection Act. The Act does however pose 

serious practical challenges to the medical profession, and in this way brings about 

uncertainties on interpretation as the meaning is not explained by the Regulations. 

 

5.2 DEFINITIONS 

The Act
273

 uses the following definitions: 

“Consumer”: In respect of any particular goods or services, mean- 

a) a person to whom those particular goods or services are marketed in the ordinary course of 

the supplier's business;   

b) a person who has entered into a transaction with a supplier in the ordinary course of the 

supplier's business, unless the transaction is exempt from the application of this Act by 

section 5(2) or in terms of section 5(3); 

c) if the context so requires or permits, a user of those particular goods or a recipient or 

beneficiary of those particular services, irrespective of whether that user, recipient or 
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beneficiary was a party to a transaction concerning the supply of those particular goods or 

services; and  

d) a franchisee in terms of a franchise agreement, to the extent applicable in terms of section 

5(6)(b) to (e); 

Therefore, the definition of a consumer can refer to patients as well. 

 “Market”: When used as a verb, means to promote or supply any goods or services.  

“Service”: Includes, but is not limited to any work or undertaking performed by one person 

for the direct or indirect benefit of another. This could refer to a consultation with a medical 

practitioner or a health care professional at a hospital.
274

 Services can be for the direct or 

indirect benefit of another, which includes
275

 giving information, advice and consultation and 

performing medical operations. 

“Supplier”: Means a person who markets any goods or services. This could include or apply 

to either a health care establishment or a private practitioner.
276

 

From the above it is clear that the Act applies to both health care establishments and health 

care practitioners whether in private practice or if they work for the State.
277

  

 

5.3 SECTIONS OF THE ACT WHICH APPLY TO MEDICAL OR HEALTH 

SERVICES 

5.3.1 The Right to Information in Plain and Understandable Language 

Section 22 of the Act provides that the consumer has a right to information in plain and 

understandable language. The producer of any notice, document or visual representation is 

expected to present the article in plain language that must be understandable to the 

consumer.
278

 

Plain language is to be determined by taking the following into consideration: 

a) the context, comprehensiveness and consistency of the notice, document or visual 

representation; 

b) the organisation, form and style of the notice, document or visual representation; 

c) the vocabulary, usage and sentence structure of the notice, document or visual 

representation; and  
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d) the use of any illustrations, examples, headings or other aids to reading and 

understanding.
279

 

It is submitted that the above section may prove difficult to apply practically in public health 

care establishments throughout the various provinces in South Africa. There are currently 11 

official languages. According to the 2011 census, isiZulu is the mother tongue of 22.7% of 

South Africa's population, followed by isiXhosa at 16%, Afrikaans at 13.5%, English at 

9.6%, Setswana at 8% and Sesotho at 7.6%. The remaining official languages are spoken at 

home by less than 5% of the population each.
280

 The question that prevails, is to what extent 

the health care establishment is expected to ensure that they are fully equipped and employ 

staff who can communicate in almost every language, or more importantly at the very least in 

all the designated official languages of that province (eg KwaZulu Natal – English and 

isiZulu) to cater for the various linguistic variations. That may not only prove costly, but 

would also depend on the location of the health care establishment, and the cultural language 

variety of its patients. It would prove pointless trying to explain the terms and conditions of a 

contract to a person who doesn’t understand the language, and this would also be in 

contravention of the Act. 

Van den Berg
281

 explains that plain language refers to a language that an ordinary person 

understands who has average literacy skills and minimum experience as a consumer. He then 

states that plain language might mean “official language,” depending on who the document 

was drafted for.
282

 It is submitted that such an inference, that each document in every 

hospital/health care establishment be in the official languages of that province would not only 

be an expense, but a statistical nightmare.  In a country where items as vital as textbooks 

cannot reach each and every school in South Africa, it is unlikely that contracts of this nature 

would reach health care establishments, and the question is whether government funds should 

in fact be utilised for this purpose when there are far more pressing issues that need attention.  

 

5.3.2 The Consumers Right to Fair, Just and Reasonable Contract Terms 

Section 48(1) (a) (ii) of the Act prohibits terms in an agreement that are “unfair, unreasonable 

or unjust” and Section 48(1) (c) prohibits terms that require consumers: (i) to waive any 

rights; (ii) assume any obligation; or (iii) waive any liability of the supplier, on terms that are 

unfair, unreasonable or unjust, or (iv) impose any such terms as a condition of entering into a 

transaction. 

Section 48(2) of the Act provides that a term or condition is unfair, unreasonable or unjust 

if— 
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(a) it appears excessively one-sided in favour of any person other than the consumer; 

(b) the terms of the transaction or agreement are inequitable; 

(c) the consumer relied upon a false, misleading or deceptive representation, which is to the 

detriment of the consumer; or 

(d) the transaction or agreement was subject to a term or condition, or a notice to a consumer 

contemplated in section 49 (1). 

It is clear from the above sections that the Act very specifically, in clear understandable 

language, not only prohibits clauses that are unfair and unjust, but also provides examples of 

what would be considered unfair, unreasonable or unjust. The definition of unfair, unjust or 

unreasonable contractual terms has been described as “thorny”
283

 especially where it relates 

to a “one-sided agreement”. Section 48(2) (a) is of importance as, in the Afrox case,
284

 the 

court held that the patient did not have an unequal bargaining power in relation to the 

hospital. It is clear from the critical analysis by legal writers that the hospital contract was in 

fact an unequal agreement, as the terms were excessively in favour of the hospital. It is 

submitted that should the case have been heard after the inception of the Consumer Protection 

Act, the ruling would have most probably been different.
285

 

The National Health Act
286

 also requires that the patient understands the terms and conditions 

of the treatment options, diagnosis and risks and benefits and that the contractual terms be 

explained in plain language. It also provides that literacy levels of the patient should be taken 

into account. 
287

  

 

5.3.3 Prohibited Transactions, Agreements, Terms And Conditions 

Section 51 of the Act deals with prohibited transactions, agreements, terms and conditions, 

and specifically prohibits a term or condition that purports to limit or exempt a supplier of 

goods or services from liability for any loss directly or indirectly attributable to the gross 

negligence of the supplier or any person acting for or controlled by the supplier.
288

  

This would refer to exemption clauses which exclude gross negligence of the supplier (as in 

the Afrox case). The list of prohibited terms is specific, and the criticism here is that the 

drafters should have taken into consideration foreign law and the way in which they have 

dealt with non-exhaustive lists of this nature.
289

 A further criticism of Section 51 is that in 

                                                           
283

 MN Slabbert, B Maister, M Botes, and MS Pepper (note 22 above) 176 
284

 Afrox Healthcare Limited  v Strydom (note 5 above) 
285

 DJ McQuoid-Mason “Hospital Exclusion Clauses Limiting Liability for Medical Malpractice Resulting in 

Death or Physical or Psychological Injury: What is the effect of the Consumer Protection Act?” (2012) 5(2)  

SAJBL 65, 65-66  
286

 Act 61 of 2003 (note 72 above) Section 6(1) and 6(2) 
287

 Act 61 of 2003 (note 72 above) Section 6(2) 
288

 Act 68 of 2008 (note 15  above) Section 51(1)(c)(i) 
289

 T Naude “The Consumer’s Right to fair, reasonable and just terms under the new Consumer Protection Act 

in comparative Perspective”’ (2009) SALJ 505, 521 



42 

 

 

excluding gross negligence, there is an inference that “ordinary” negligence is acceptable and 

legally sanctioned.
290

 It also begs the question of what would be regarded as gross 

negligence. This is not defined in the Act, and it would be left up to the courts to decide, 

depending on the circumstances of each case, and whether the act in question would be 

regarded as constituting gross negligence. 

A contractual term or condition that purports to limit the risk or liability of the supplier must 

be brought to the attention of the consumer in a manner that satisfies the requirements of the 

Act.
291

 The consumer has to assent to the term or condition by initialling next to a term or 

condition.
292

 In addition, the term or condition must be brought to the attention of the 

consumer before they enter the contract, or begin to engage in the activity, or enter or gain 

access to the facility; or is required or expected to offer consideration for the transaction or 

agreement.
293

 

 

5.3.4 Notice Required For Exemption Clauses 

Section 49(1) provides that certain parts of a contract must be drawn to the attention of the 

consumer in a manner and form that satisfies the formal requirements of subsections (3) to 

(5) of the Act. 

It is submitted that Section 49 (1) is important, as in the Afrox case
294

 one of the arguments of 

the plaintiff was that the exclusion clause was never brought to his attention. The court 

followed the caveat subscriptor principle and held that there was in fact no obligation on the 

hospital to draw his attention to the clause. The defendant was liable for what he had signed 

and the onus was on him to ensure that he read the terms and conditions and agreed with 

them prior to signing the agreement. 

Naude
295

 is of the opinion that the Act does not specifically state in what format the clause 

must be in order to be brought to the attention of the consumer. He argues that the exemption 

clause could not be reflected on the reverse side of the contract, as most consumers would not 

see it. Further the Act is not specific about the consequences of non-compliance with the 

section. One would need to refer to Section 52 of the Act dealing with the powers of the 

court. But even when examining that section, there is no “extra judicial” protection given to 

the consumer.
296

 Naude submits that the section should have provided that a supplier could 

not rely on a clause that was in contravention of Section 49 of the Act.  
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Another important observation by Naude
297

 is in respect of Section 49(2) which provides for 

the consumer to initial next to the clause which limits liability, which may, it is argued, work 

against the consumer. An exemption clause would seem to be legally applicable, if it is 

brought to the attention of the consumer and initialled by the consumer.
298

 However the 

clause may be unfair, even if it were brought to the attention of the consumer prior to signing 

the agreement. 

It is argued by Letzler that an exclusion clause in a hospital contract would contravene this 

clause as it would deprive a consumer of their rights, and it would avoid a supplier’s 

obligations or duties.
299

 Furthermore, a consumer has the right to be treated fairly and, in 

terms of the hospital-patient relationship, there are certain legal duties that exist between a 

patient and the hospital. When a patient presents himself/herself for any form of treatment at 

a hospital, this would amount to a contract/agreement being entered into between the parties. 

Hence the section would directly affect a consumer. In looking at a supplier’s obligation or 

duty, this means that they have a legal duty to ensure that their patient is taken care of in the 

best possible manner.
300

  

 

5.3.5 The Consumer’s Right to Demand Quality Services 

Section 54(1)(b) of the Act
301

 deals with the rights of consumers to demand quality services. 

It is argued
302

 that exclusionary clauses contradict the above provision as they exclude the 

hospital’s liability, and prevent the hospital from acting “in a manner and quality that persons 

are generally entitled to expect.”
303

 Patients would expect the best possible quality of 

treatment from their health care provider, and any departure from this would imply that they 

are not receiving what they are entitled to expect. 

Section 51(1)(c)(i) prohibits a supplier from entering a transaction or agreement subject to 

any term or condition, where such term or condition limits or exempts a supplier of goods or 

services from liability for any loss directly or indirectly attributable to the gross negligence of 

the supplier or any person acting for or controlled by the supplier. 

It is submitted that Section 54(1)(b)
304

 relates to Section 51(1)(c)(i)
305

 in that both sections 

would result in exclusionary clauses in hospital contracts being null and void. As most 

clauses exclude the general negligence of the hospital, this is one of the main clauses to be 

applied to strike down the validity of exclusionary clauses. 
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5.3.6 The Power to Declare Agreements, Terms and Conditions Unfair and Unjust 

Section 52 of the Act confers certain powers on the courts when adjudicating on unfair or 

unjust terms or conditions and further describes the factors which the court ought to take into 

account in deciding. These include the following: 

The court must consider— 

a) the fair value of the goods or services in question; 

b)the nature of the parties to that transaction or agreement, their relationship to each other and 

their relative capacity, education, experience, sophistication and bargaining position; 

c)those circumstances of the transaction or agreement that existed or were reasonably 

foreseeable at the time that the conduct or transaction occurred or agreement was made, 

irrespective of whether this Act was in force at that time; 

d) the conduct of the supplier and the consumer, respectively; 

e) whether there was any negotiation between the supplier and the consumer, and if so, the 

extent of that negotiation; 

f) whether, as a result of conduct engaged in by the supplier, the consumer was required to do 

anything that was not reasonably necessary for the legitimate interests of the supplier; 

g) the extent to which any documents relating to the transaction or agreement satisfied the 

requirements of section 22; 

h)whether the consumer knew or ought reasonably to have known of the existence and extent 

of any particular provision of the agreement that is alleged to have been unfair, unreasonable 

or unjust, having regard to any— 

i) custom of trade; and 

ii) any previous dealings between the parties; 

i) the amount for which, and circumstances under which, the consumer could have acquired 

identical or equivalent goods or services from a different supplier; and 

j) in the case of supply of goods, whether the goods were manufactured, processed or adapted 

to the special order of the consumer. 

If a court finds that an agreement was indeed unfair, unjust or unreasonable the Act provides 

for a number of options in terms of which the agreement, term or condition could be partially 

unenforceable,
306

 or completely void,
307

 or make any other order it considers to be just and 

reasonable in the circumstances.
308
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5.3.7 The Concept of Strict Liability 

Section 61 of the Act has been described as the most controversial of all the sections in the 

Act. This is because the section creates the no fault or strict liability provision. The section 

provides that any harm
309

 caused, which includes death, or injury, or illness to any natural 

person, as a result of the supply of unsafe goods, or product failure, or a defect or hazard in 

any goods or inadequate instructions or warnings pertaining to any hazard arising from or 

associated with the use of any goods, then the producer, importer, distributor or retailer 

would be liable, irrespective of whether there was negligence on the part of any of the 

specified individuals.
310

  

The writer submits that applying the above section to the health care context has serious 

consequences. In effect it means that all medical transactions are bound by the provisions of 

the Act. Prior to the Act being in existence, consumers would have to prove either a 

contractual or delictual link between the harm caused and the product/service rendered.
311

 

Delictually, all elements had to be proved including the element of fault on the part of the 

producer/supplier. It is argued that to prove fault on the part of the manufacturer may be 

difficult as the fault could not have been present at the time of manufacturing, or the 

consumer may have no knowledge of the production process or the consumer may not have 

sufficient knowledge to locate the actual manufacturer.
312

 However the introduction of the 

above section in the Act, now means that consumers no longer have to prove the element of 

fault. The only requirement on the part of the consumer is to prove that there was harm 

caused to them. The consumer may then choose to hold the producer, distributor, importer or 

retailer liable for the damages that may follow, as all of the above fall under the definition of 

supplier in terms of the Act.
313

 In addition should the consumer decide to hold all of the 

above liable for the damages caused, each party would be held to be jointly and severally 

liable.
314

  

 In applying the above provision to exclusionary clauses in medical contracts, it can be 

argued that the hospital or medical practitioner may not contract itself/himself/herself out of 

the strict liability provision. On these grounds, an exclusionary clause in a medical/hospital 

contract, it is submitted, is invalid. In practice this now means that should a patient admit 

himself/herself to a health care establishment (and assuming the patient signed an admission 

form which included an exclusionary clause for liability), and is injured due to the negligence 

of the health care practitioner for which he/she wants to claim damages, the health care 

establishment can no longer benefit from the exclusionary clause in terms of Section 61 of 

the Act.
315
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Kok refers to the criticism that many commentators were of the opinion that Section 61 of the 

Act is too wide, and would require additional costs and infrastructure to give effect to it. 

Eventually it would be the consumer who would be expected to bear the additional costs.
316

 

Kok agrees with the above criticism, but also notes that an increase in price cannot be 

compared to the overall benefit of a fair consumer market with good, efficient goods and 

services.
317

 It is submitted that the opinion of Kok is questionable. While consumer 

protection is the core goal of the Act, if it causes an increase in the price of medical services 

or treatment, this would also have an adverse effect on the patient. The increase in the price 

should not be an exorbitant once, but should be in keeping with what the consumer can 

afford.  

5.4 CONCLUSION 

The definitions of the Consumer Protection Act are wide enough to include patients as 

consumers and medical practitioners as suppliers or service providers. The Act is thus 

applicable to all contracts between patients, health care establishments and health care 

providers. 

The Act makes provision for contracts to be in plain and understandable language. This 

augurs well for patients, who previously had to sign legally binding contracts without 

understanding the content of the legal jargon accepted by them. 

Contractual terms which are unfair, unreasonable and unjust are no longer acceptable. The 

courts have also been given the power to adjudicate on an unfair or unjust clause, where the 

interpretation of the clause is the subject of a legal dispute. This protection is advantageous to 

patients, who usually in the past had an unequal bargaining power in relation to the healthcare 

provider or establishment. Section 48 now caters for the protection of consumers against 

unscrupulous clauses which were previously to their detriment. 

Exemption clauses which exclude gross negligence are strictly prohibited in terms of Section 

51 of the Act. Should a medical/hospital contract include an exemption clause, this now 

needs to be drawn to the attention of the patient/consumer. Patients now have the opportunity 

to demand equal quality services. The expectation of a high quality of services, could imply 

that health care providers cannot insist on exclusionary clauses being signed, as this could 

potentially imply that the quality of the service would be less than the highest quality 

expected.   

The no fault or strict liability provision found in Section 61 of the Act now means that the 

consumer/patient may hold any party in the supply chain as liable for damages for the harm 

caused without proving fault. This has far reaching effects on the medical fraternity, as the 

consumer does not need to prove negligence, but only that there was harm caused wrongfully, 

and the causal link between the defective goods and the harm. The next chapter will be 

focusing on the Constitutional right of access to health and exclusionary clauses. 
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CHAPTER 6 

THE CONSTITUTIONALITY OF EXCLUSIONARY CLAUSES AND THE IMPACT 

OF THE CONSTITUTION ON EXCLUSIONARY CLAUSES IN MEDICAL 

CONTRACTS 

 

6.1 INTRODUCTION 

Section 27 of the Constitution
318

 provides that everyone has the right of access to health care 

services. While the Constitution does not grant every person the right to health care as a 

direct right, everybody is given a right of access, which includes the right not to be refused 

emergency medical treatment.
319

This chapter will explore the right of access to health care 

afforded to all individuals, against the validity of exclusionary clauses. The question it seeks 

to answer is: If a patient refuses to sign a contract with the health care provider/health care 

establishment on admission, can the health care provider/establishment refuse to treat the 

patient and in this way deny the patient his or her Constitutional right of access to health care 

in circumstances where there is no limitation on the resources available to provide the 

services? Further, can a health care establishment refuse to treat a patient in an emergency 

situation, where the patient is unable to sign the contract accepting the exclusionary clause or 

where the family refuses to sign the contract, due to them being unable to understand the 

terms and conditions? These are just some of the issues that will be dealt with, keeping in 

mind the principles of the Constitution as well as the National Health Act. 

 

6.2 THE RIGHT OF ACCESS v THE RIGHT TO HEALTH CARE 

When interpreting the right of access to health care in a resource-deficient country like South 

Africa, of significant importance is the Constitutional Courts’ judgement in the 

Soobramoney
320

 case. In this case, the appellant was in the final stages of chronic renal 

failure and required treatment which he sought from the Addington State Hospital in Durban. 

The hospital however refused to provide him with the treatment, and stated that the reason for 

their refusal was due to limited resources. Soobramoney then approached the High Court for 

an order directing that the hospital provide him with the requested dialysis treatment. The 

High Court refused the application. He then took it on appeal to the Constitutional Court. He 

based his argument, on the right to life
321

 and the right to emergency medical treatment.
322

 

The Constitutional Court held that apartheid and the high levels of poverty have had far 

reaching consequences on the right of access to health care. The appellants right of access to 

health care had to be determined in the context of the needs of others in society and the 

historical past of the country.
323

 A holistic approach is required when determining a person’s 
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right of access to health care, as the needs of society meant that it was not possible to look at 

the right in terms of the needs of every specific individual.
324

 In the Court a quo
325

 it was held 

that in KwaZulu Natal, in order to determine who is granted treatment, the state hospitals 

relied on the Department of Health’s Guidelines. In circumstances where a patient showed no 

prospects of success if they were to receive treatment, they were precluded from receiving 

treatment. The guidelines are to ensure that the maximum number of patients benefit from the 

resources available. On Appeal, the Constitutional Court re-inforced the importance of the 

Department’s guidelines, and held that the guidelines were enforced to assist health care 

practitioners in making difficult decisions regarding treatment of their patients, as there was 

clearly a large number of patients requiring treatment, but not enough resources to cope with 

that demand. 
326

  

It is submitted that the approach of both the KwaZulu Natal court and the Constitutional 

Court is correct and in keeping with what would be expected, bearing in mind the financial 

and resource constraints currently faced by our public hospitals and healthcare departments. 

The 1997 health care budget by the finance minister at the time, Trevor Manuel allocated an 

amount of approximately R20 million to the Department of Health, to be used towards 

improving hospitals and overall strengthening of the current health system. The total 

expenditure on health was projected to be over R20 billion, which was an increase of close to 

9.5% on the previous year’s budget of R17.5 billion.  
327

 While the amount does seem to be 

exorbitant, it must be kept in mind that the budget for the 1997/1998 year is to cover various 

health crisis, including building infrastructure, aiding with the prevention, awareness and 

treatment of HIV/AIDS and TB, upgrading facilities, etc. While South Africans are afforded 

the right of access to health care, this right may be limited in terms of Section 36 of the 

Constitution, the limitations clause. 

Carstens and Pearmain
328

 note that the right of access is not a direct right to health services. 

They submit that the implication is that both the private and public heath sectors are bound by 

the Constitutional right, and that people of all races and cultures will have equal access.
329

 

There are no specific onerous obligations placed on the state to ensure that that Constitutional 

right is adhered to as opposed to the private sector.  Should a person be denied access to a 

private  health establishment, which is not legally justifiable, the private health establishment 

may be found guilty of unfair discrimination.
330

 It is submitted that Carstens and Pearmain’s 

submissions on the right of access are in line with the purport and spirit of the Constitution 

promoting equality, freedom and justice. The Constitution binds all individuals and entities in 

South Africa and this would apply equally to both the private and public health care sectors.  

The next question is if a private health care establishment refuses to admit a patient, who 

refuses to accept an exemption clause, will this be unconstitutional? It is submitted that to 
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answer the question depends on whether the refusal is legally justifiable in terms of the 

Constitution or not. An exemption clause that excludes the gross liability of the health 

practitioners, would not be legally justifiable, and would be in violation of the Constitution. 

The health care establishment cannot rely on such refusal to deny access of a health service to 

a patient. It is submitted that of extreme importance is the right to equality, justice and most 

important the right of the patient to have access to health services with no discrimination on 

unlawful grounds.  

 

6.3 THE RIGHT TO EMERGENCY MEDICAL TREATMENT 

In the Soobramoney case
331

 the Constitutional Court held that emergency medical treatment 

does not refer to “ongoing” treatment of a chronic illness. The right is to ensure that no 

person is deprived of emergency medical treatment by way of bureaucratic requirements. An 

emergency refers to a “sudden catastrophe” which requires immediate medical attention, and 

no person may be turned away from a hospital that is able to provide the necessary required 

treatment.
332

 Madlala J defined the concept of emergency medical treatment as referring to 

suddenness or unexpectedness.
333

 The right to receive emergency medical treatment is re-

iterated in the National Health Act
334

 which provides that a health care provider, health 

worker or health care establishment may not refuse a person emergency medical treatment.  

The KwaZulu Natal Health Act
335

 refers to emergency medical services rather than 

emergency medical treatment. It provides that a person is entitled to receive emergency 

medical services for a life threatening condition at a public health care establishment or a 

private health care establishment.
336

 Any person who turns away a health user requiring an 

emergency service, is guilty of an offence.
337

 Carstens notes that KwaZulu Natal is the only 

province that criminalises the act of turning away a person requiring emergency medical 

treatment.
338

 It is described as an extreme measure because the National Health Act does not 

criminalise conduct, and it also infers that no matter how busy a health care establishment is, 

no matter how under staffed they are, or how limited their resources are, they can, under no 

circumstances refuse to attend to a health care user in an emergency situation. 

It is submitted that this is quite a severe regulation to be enforced. It would apply to both the 

private and public health care establishments, and results in a harsher punishment for non-

compliance than even the National Health Act. It is submitted that in applying this to 

exclusionary clauses, it would imply that irrespective of whether the health care user himself 

or the family of the health care user refuses to sign an exclusionary clause with the health 

care establishment, that health care establishment cannot refuse to admit the health care user 

to the health establishment if it is an emergency situation. 
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6.4 CONCLUSION 

An individual’s right of access to health care has to be determined holistically taking into 

account a number of factors, including:
339

  

• Financial and resource constraints; 

• The budget of both the provincial hospitals and the Department of Health; 

• The competing interest of patients in need of treatment; and 

• The manner in which the health care establishment recognises and distinguishes 

between patients who are in most need of treatment, and those who can be added to a 

waiting list.  

The National Health Act
340

 and the Constitution
341

 recognise the right of all individuals to 

emergency medical treatment. Our courts have also gone to the extent of defining what an 

emergency is, and what type of treatment would be regarded as an emergency. In the context 

of emergency medical treatment, the acceptance of an exclusionary clause by a patient would 

not be regarded as a requirement in order to receive emergency medical treatment.   

The next chapter will note the conclusions and recommendations in light of what has been 

discussed thus far.  
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CHAPTER 7 

CONCLUSIONS AND RECOMMENDATIONS 

In the introduction of this dissertation, the purposes outlined for this dissertation was to seek 

clarity on the following pertinent legal issues: - 

1. Analyse exclusionary clauses in medical contracts; 

2. Discuss in detail the leading cases dealing with exclusionary clauses; 

3. Review foreign jurisdiction with regard to exclusionary clauses; 

4. Discuss the Consumer Protection Act in so far as the provisions of the Act have a 

direct effect on the validity of exclusionary clauses; 

5. Critique exclusionary clauses against all of the above, and provide a 

comprehensive discussion and opinion on the way forward; 

6. Present a conclusion on whether the Consumer Protection Act effectively protects 

patients and proposals for reform. 

In concluding it is intended to note recommendations in respect of each issue listed above. 

The South African health sector consists of both a private and public component. Despite the 

difference between the volume of patients attended to, the budgetary constraints of each and 

the general manner in which both sectors are managed, ultimately the private and public 

health sector provide a service to patients, which in turn is subject to legal and ethical 

considerations. 

It would seem that the ethical responsibilities of the health care provider to his/her patient 

becomes blurred when such ethical responsibilities become overshadowed by the legal 

obligations of the health care provider to protect his/her own interests. Exclusionary clauses 

have over the years managed to establish an existence in all standard contracts, including 

medical contracts and admission forms. The very nature of such clauses shield the health care 

provider from liability, arising from harm to the patient, and also results in the patient 

contracting out of liability, and losing his/her accessibility to the courts. 

However what must be kept in mind is that a medical contract needs to be distinguished from 

a standard commercial contract. While the parties in a commercial contract will in all 

likelihood have equal bargaining power, in medical contracts the same does not apply. In the 

leading case of Afrox, Brand JA was of the opinion that there was not any difference between 

the party’s bargaining power. It is respectfully submitted that the court erred in its judgement. 

It failed to consider the unequal footing of the parties, the circumstances under which the 

patient signed the form, the lack of understanding that the patient had of the form in terms of 

the clauses and conditions which he was signing, and the overall legal ramifications that its 

decision had not only on that individual patient, but on patients generally.  
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Ethically, exclusionary clauses cannot be regarded as acceptable, as they corrode the very 

responsibility of the doctor – to act in the best interests of the patient at all times. 

The legal position of exclusionary clauses in countries like the United Kingdom, USA and 

India have managed to reach consensus on the non-acceptance of such clauses in medical 

contracts. While the UK accepts the concept of freedom of contract, it also distinguishes 

between those contracts which affect the public interest, and those of a commercial nature. 

The law recognises that added obligations and protections need to be enforced when dealing 

with contracts which affect the public interest, especially their right to health services which 

is considered a basic right.  

Similarly the USA generally regards exclusionary clauses as invalid in medical contracts. The 

courts have accepted the unequal bargaining position, the reliance and need of the patient on 

the access to medical services and treatment, and the vulnerable position patients are placed 

in, when having to decide on the acceptance of the clause as opposed to the non-acceptance 

of the clause and non-treatment which they desperately require. 

Our courts should follow the same reasoning. The writer is of the view that exclusionary 

clauses should not be completely removed from all contracts and a blanket provision applied. 

A distinction is required to be drawn between standard commercial contracts, and those 

contracts which affect the rights of a patient to access to medical services. Our Constitution 

affords individuals the right of access to health services, and in the event of such services not 

being provided to the satisfaction of patients, such individuals should have the right to redress 

for any harm that occurred. 

The writer chose India as the third country to analyse, as India and South Africa are both 

faced with similar health challenges. Both countries face the difficult task of providing and 

maximising access to health care to large numbers of poor people, without them having their 

right of redress undermined. India’s consumer protection laws date back as far as 1986. 

Interestingly enough, consumer protection laws only apply to those services where 

consideration is payable.  

Medical practitioners and hospitals who offer free services, do not go unaccounted for and 

are still bound in terms of the Indian Contract Act. The writer submits that the importance of 

the Act lies in its evaluation of consent by the patient. Consent given by undue influence is 

not regarded as freely and voluntarily. Further the Act specifically recognises unequal 

bargaining powers, and will set aside such contracts as null and void. 

While the concept of public policy is a consideration in most legal systems, it is respectfully 

submitted it is one which our courts seem to have difficulty in applying in practice. Public 

policy should form an integral part in nullifying exclusionary clauses. 

The Constitution now provides a guide in promoting values. The Consumer Protection Act in 

South Africa brings with it the hope for change, and long earned protection specifically 

aimed at those who need it most – the public. In applying it to medical contracts, there is an 

extra protection afforded to patients. The provisions are in place theoretically to nullify some 
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exclusionary clauses, but what is left to be seen is whether our courts can interpret the 

provisions to protect patients from exclusionary clauses.  

The following recommendations are submitted: 

1.  All health care establishments should follow the requirement of the Consumer 

Protection Act and ensure that patients have a clear and precise understanding of the 

form they are signing when being admitted to a health care establishment. 

2.  An exclusionary clause in a medical contract should fall into the category of “unfair, 

unjust and unreasonable”, and declared null and void in contracts that affect the public 

interest, more specifically access to health services. Our courts should be guided by 

the precedents of the UK, USA and India’s laws which recognise that those contracts 

in the public interest demand special protection. 

3.  Our courts need to develop the concept of public policy further using the values in the 

Constitution. It is often emphasised in judgements that public policy is never static 

and is dependent on what the legal convictions of the community are – it is now time 

to assess the constitutional values and determine whether our public policy is in line 

with it. 

4.  An unfair or unjust clause is a clause which allows dominance by one party over the 

other. The hospital/doctor contracts include such clauses which, it is submitted should 

be held as null and void. 

5.  Exclusionary clauses which exclude gross negligence are strictly prohibited in terms 

of the Consumer Protection Act – as they were under the Common law. 

6.  The courts need to take into account the state of mind of the patients, when 

considering the enforceability of exclusionary clauses. Consent by parties to a 

contract should be given freely and voluntarily and not under any form of duress, 

desperation or undue influence. 

7.  There should be an ongoing debate/discussion in the public arena including state 

departments regarding access to health care and the factors which restrict and frustrate 

a patients efforts to gain access to health care. This is necessary since it affects the 

lives of all the country’s citizens, and access to health care is essential and 

fundamental. 

8.  While we have the Consumer Protection Act in place, it is important to bear in mind 

that even though a patient may be aware of the provisions of the Act which protect 

him/her, very few patients may be in a financial position to challenge the public or 

private health care sector, should the patient find himself/herself in an instance where 

a hospital contract contains an exclusionary clause, and the patients wishes to litigate 

due to the harm caused to him/her.   
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South African courts have the power and ability to ensure that patients should never 

be restricted from seeking the assistance of the courts. They have the ability to ensure 

that both the public and the private health sectors no longer apply unfair exclusionary 

clauses in their admission forms and medical contracts. Exclusionary clauses that 

exclude liability for bodily injury or death should be outlawed. It is not necessary for 

every exclusionary clause in every standard contract to be declared null and void, 

however those exclusionary clauses which are used in the health care sector, whether 

public or private require extra scrutiny and analysis. There should be judicial 

authority in place to confirm that such clauses are unenforceable in the health care 

sector. The writer submits that in instances where the parties to a contract have equal 

bargaining power, exclusionary clauses should still apply, if both parties to contract 

freely consent to such inclusion of the exclusionary clause. The Consumer Protection 

Act is not flawless, however it does serve as an initial step towards recognising 

patient protection. South Africa as one of the developing economies of Africa, fulfils 

an important role in leading other developing nations in Africa towards developing 

and recognising patients’ rights in the health care sector. The statutory laws are in 

place, but it remains to be seen how these laws will be applied in practice - only time 

will tell! 
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