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ABSTRACT

This study follows upon an LLM thesis in which the
writer submitted that South African marine insurance law
should be allowed to develop by way of a codification
process which co-ordinates research of the principles of
Roman-Dutch law.

Abandonment is defined as a special remedy
available to the assured under a marine insurance policy in
in special circumstances. It is related to the indemnity
principle and subrogation and operates as a method of
transferring real rights. The reasons for the research are
examined and the historical-comparative method is proposed
as the appropriate rearch method.

An historical review of the origins and early
history of indemnity insurance is undertaken. It reveals
that abandonment is an original institution of marine
insurance which has been imported into to the legal systems
of the countries of western Europe and England.

After recounting the historical developments in
customary and statute law pertaining to abandonment spanning
the period from the birth of marine insurance to the end of
the eighteenth <century, the principles of abandonment
currently applicable in Dutch, German, French, English and
American law are analyzed and compared in order to determine
what the basic rules of abandonment are. In this process
certain common principles of abandonment are identified and

arranged into a set of basic rules.



The theoretical implications of abandonment and
its relationship with the indemnity principle and
subrogation are considered in order to arrive at some
conclusions with regard to the origins of abandonment, its
functions as a servant of the indemnity principle and its
links with economic loss as a species of indemnifiable loss.
It is concluded that the purpose of abandonment is to
compensate for a loss which is wholly or partially economic
in nature. Abandonment as a weans of transferring real
rights without formal delivery of the abandoned things is
discussed against criticism by others that abandonment does
not have the effect of transferring real rights in South
African law.

The development of abandonment principles in South
Africa after 1652 is investigated against the background of
the original customary law which applied in Europe, the
local ordonnances which were promulgated in the towns of
Holland between 1563 and 1744, the writings of the most
important Roman-Dutch authors and developments in South
African statute and case law. This allows the basic
principles of abandonment in the law of the countries used
for comparison and arrived at by the historical-comparative
method to be compared to the principles of abandonment in
the Roman-Dutch law of the seventeenth and eighteenth
centuries and to current South African law. It is concluded
that, whilst there are unimportant differences, the South
African common law recognizes the same basic rules of
abandonment as the classic Roman-Dutch law, recent Dutch law

and current German, French, English and American law. In the-
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discussion of South African case law it is pointed out with
reference to Roman-Dutch, English, French and Dutch
authorities that an injustice has been done in the case of
the 'Morning Star'.

Three general recommendations are made with regard
to the future development of South African law, namely that
total loss should be recognized as a separate category of
loss, that it is unnecessary to import the concept of a
constructive total loss into South African law, and that the
insurer should be allowed to decline receiving transfer of
ownership of the abandoned ship or goods. The principles of
abandonment are also stated on three different bases,
allowing the South African legislature to choose 1its own
model, namely:

those which apply in South African law as the
inherited Roman-Dutch principles;

those which apply in English law, firstly as they
applied prior to codification in 1906 and secondly as they
now apply under the Marine Insurance Act 1906; and lastly

those which the writer recommends should be taken
up in a proposed South African marine insurance act.

Case law is stated as at 31 December 1995. In the
case of English law the wealth of material has made it
necesary for the author to use his own discretion on the

question whether any particular case or work was worthy of

a mention.
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PART I: INTRODUCTION

'Le délaissement est une institution originale du droit maritime ...’

Rodiére et pontavicel

CHAPTER ONE

THE DEFINITION OF ABANDONMENT

INTRODUCTION

Abandonment is a special remedy in terms of which
the assured may claim the full indemnity provided
by a marine insurance policy. It is available only
in special circumstances, which are defined by the
law and are subject to the terms of the policy. In
order to make use of this remedy the assured is
required to offer to transfer his rights in the
thing insured to the insurer. This offer is called
an abandonment. However, the doctrine of
abandonment is also a much wider concept, which
includes all the rules and principles relating to
the question when the right to abandon arises,
what formalities have to be complied with in
exercising the right, and what the consequences of

a proper abandonment are. Abandonment in its wider

Précis Dalloz: Droit Maritime, 10th ed, (1986), para 633.
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Part I: Chapter 1: Definition of Abandonment

meaning is the subject of this study?.

Abandonment is the feature which most clearly
distinguishes marine insurance from all other
kinds of indemnity insurance. It has been said to
be an rinstitution originale’’ of marine
insurance. It may be unique to marine insurance®
although it has been held by the Court of Appeal
in England that abandonment is a feature of all

indemnity insurance contracts®.

It will be demonstrated in the following chapters
that abandonment dates back to the origins of the
contract of indemnity insurance itself and that it
has been a feature of marine insurance, the oldest
form of indemnity insurance, from its very birth.
Abandonment was also‘ mentioned in one of the

oldest known reported cases on marine insurance on

Whether abandonment is called a feature, a concept, a doctrine or even
an institution of marine insurance does not matter as it will become
clear that different meanings may be attached to the word abandonment.
The subject of this study is abandonment as a collection of principles

or rules constituting a separate legal concept or doctrine within marine
insurance.

Rodiére and Pontavice, op cit, para 633.
Rodiére and Pontavice, op cit, para 633.

Kaltenbach v Mackenzie (1878) 3 CPD 467 (CA). This opinion seems to

confuse abandonment with subrogation. The controversy raised by this
judgment will be addressed in Chapter 12 infra.

2



Part I: Chapter 1: Definition of Abandonment

the continent®, and was raised as a defence in the
case involving the oldest preserved written policy
of insurance in England7. Further, throughout the
history of marine insurance statutes, abandonment
has been accorded a special section or chapter,
and it has been the subject of great debates among
the most important writers on the subject of
insurance during the seventeenth and eighteenth
centuries®, when the ©principles ~ of marine
insurance were part of the commercial jus commune
of western Europe and England. Disputes involving
abandonment came before the courts regularly, and
the law reports abound with decisions explaining
its precise nature and effect, especially 1in

England and America, where the law is built on a

Marc Gentil v Arnulphian, Lommelin and Tany, a case decided in Bruges,
a town in Belgium, in 1459 and referred to in Trenerry, The Origin and
early History of Insurance, (1926}, 270 fn 1. The report of the case
mentions the obligation of the plaintiff ’'de ceder et transporter...tout
le droit qu‘il avoit’ ('to cede and transfer all the righte that he
has’) to the defendant insurers, and relies on a custom of 1long
standing, (’la coustume de tout temps’), as the origin of the rule.

Broke v Maynard and Lodge, in the case of the policy dated 20 September
1547 on the ’Santa Maria’, referred to in Raines, A History of British
Insurance, (1948), 29-30. The record of the case can also be found in
the files of the Admiralty Court in 1547 file number 147. One of the
underwriters, Maynard, raised the defence that he had received no notice
of abandonment, and no part of the salved goods.

Among these are the Roman-Dutch lawyers De Groot, Bynkershoek, Van der
Keessel and Van der Linden, the Frenchmen Valin, Pothier and Emerigon,
the Italian Baldasseroni, the Englishmen Park and Marshall, and the
Americans Phillips and Kent. Their works will be referred to later in
this study. These men wrote their works, for the most part, two or three
hundred years ago. The most important contributions by German lawyers,
with the exception of Kuricke and Benecke, were made more re&ently, in
studies which follow the particularly German legal philosophy, and the
works of Bewer, Goldschmidt, Martin, Aschenheim, Barkhausen and Helberg
will be referred to. More recent works in England, on the continent and
in America will also be consulted when the occasion arises.

3



part I: Chapter 1: Definition of Abandonment

system of precedents.

Abandonment was present in marine insurance when
the means of communication and travel were still
undeveloped, unreliable and slow. This, according
to some writers, gave rise to it in the first
place. It has also been contended that abandonment
was introduced as a presumption designed to
alleviate the difficulties experienced with proof
of loss by an insured peril which arose as a
result of the assured’s inability to reach the
ship or to communicate with her®’. In the early
stages in the development of communication and
navigation aids the assured’s ability to determine
whether his ship or goods were still safe was
limited by his inability to reach the ship or
communicate with her. It was very difficult and in
many cases impossible for the assured to prove a
loss by a peril insured against if the ship should
have been lost or should have been detained by a
foreign ruler in a distant sea or port. The lack
of news of the ship therefore gave rise, in
certain circumstances, to the invention of the

principle of abandonment, according to these

De Smet, Traité Théorique et Pratique des Assurances Maritime, 2nd ed,
(1959-60), Vol I, para 527.
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part I: Chapter 1: Definition of Abandonment

writers!®. There are other theories for the
origins of the principle of abandonment, however,
which are not dependent on the same reasoning.
According to one abandonment 1s merely a
manifestation of the indemnity principle at work
while another has it that abandonment has always
been part of marine insurance. It may even be that
there is an element of truth in each of these
theories and that abandonment cannot be explained

completely by any one of them'!.

The concept of abandonment is now found with some
variation in the continental'? codes of marine
insurance and also in English!? common law in its
codified form in England and in its uncodified
form in American law, but it has been suggested

that it has not been received into South African

10

11

12

13

Helberg, Der Abandon in der Seeversicherung auf rechtsvergleichender
Grundlage, (1925), 13-5; De Smet, op cit, Vol I, para 527.

These theories are considered in Chapter 13 infra.

See for example the treatment of abandonment in the numerous European
countries discussed by De Smet, op cit, Vols I to III and Abbink, Het
Zeerecht en de Zee-assurantiewetten aller volken, (1847), Vols I to III.
A notable exception is the Netherlands, where abandonment in marine
insurance was abolished with effect from 1 January 1992.

It also spread with the influence of the British Empire to its overseas
colonies, notably America, Canada, Australia, New Zealand and India. In
these countries too, with the exception of America, marine insurance law
has been codified in a form and in content substantially the same as the
English Marine Insurance Act 1906 (’the MIA’). Canada has recently
passed a new Marine Insurance Act which came into effect on 6 May 1993.

5



Part I: Chapter 1: Definition of Abandonment

law'?.

The extent, and limits, of any scientific study
must to a large extent be determined by a precise
definition of the subject. In the <case of
abandonment one finds that a number of different
approaches have been adopted 1in the past.
Nevertheless, the principal aspects of abandonment
are capable of Dbeing identified from the
definitions of abandonment which were utilised in

earlier treatises and statutes.

DEFINITIONS OF ABANDONMENT

In ordinary parlance the verb 'to abandon’ means
‘to cast away’ or ’'to leave behind’, and the noun
"abandonment’ has a corresponding meaning. In
marine insurance, however, it has a special,

technical meaning. In French abandonment is called

See for example, Schlemmer, Verkryging van Eiendomsreqg deur ‘n
Versekeraar in geval van Diefstal van ’'n Versekerde Saak, LILM thesis,
Rand Afrikaans University, (1991), S55; Viljoen JA’'s minority judgment
in Incorporated General Insurances Ltd v Shooter t/a Shooter’s Fisheries
(' The Morning Star 2’) 1987 1 SA 842 (A) at 864F-H, and Friedman J’s
judgment in the same case in the trial court, Shooter t/a Shooter’s
Fisheries v Incorporated General Insurances (’The Morning Star 1') 1984
4 SA 264 (D). It has also featured in four other reported cases so far
and is dealt with in the few textbooks on marine insurance on the basis,
even assumption, that it is part of South African law. That assumption
will not be made here as one of the purposes of this study is to
determine whether it is in fact part of South African law.

6
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'le délaissement’, although ’1’abandon’'® is also
sometimes used. In German it 1is called ’der
Abandon’, while the Dutch ' abandonnement’*® may
also suffice for Afrikaans instead of the words
rafstanddoening’ or 'prysgawe’, which appear to be
more appropriate outside the £field of marine

insurance.

However, none of the words mentioned above gives
any indication that a ’transfer’ of proprietary
rights rather than a mere waiver or giving up of
personal or real rights may be involved!’. The
abandonment of a right does not ordinarily conjure
up the thought that the right abandoned may be
transferred to another, either directly or by

operation of law, but in marine insurance that may

15

16

17

Emerigon, Traité des Assurances et des Contrats a la Grosse, (1783),
(Boulay-Paty edition), (1827), Vol II, 205-206, pointed out that the
Guidon de la Mer used the word ‘délais’ or ’‘délaissement’, while the
Ordonnance de la Marine of 1681 used both ‘délaisgsement’ and ’abandon’ .
The word ’'abandon’ was thought to be more appropriate to the case of the
surrender of the ship to creditors for the purpose of the limitation of
liability, and the Code de Commerce of 1807 (’'the CdeC’') therefore did
not make use of it in relation to marine insurance; Boulay-Paty, Traité
des Asgsurances et des Contrats a la Grosse d’/Emérigon, (1827), Vol II,
206; Rodiére and Pontavice, op cit, para 633. (The edition of Emerigon’s
work referred to also has Boulay-Paty’s commentary after the original
text. Where the reference is to the commentary by Boulay-Paty, this work

will be referred to as Boulay-Paty, Traité des Assurances.)

"Abandon’ in Dutch refers to the act of a shipowner which gives rise to
limited liability in respect of claims arising from the contract of
carriage or from delict while ’abandonnement’ was used in the past in
relation to marine insurance; s’Jacob, Het Recht van Abandon, doctoral
thesis, Leiden, (1890), 18 and 48-49. See also page 238 infra.

Raftink, Afstand van Vermogensrechten, (1974), 14, describes abandonment

(not in its marine insurance sense) as ’de rechtshandeling welke gericht
ig op het uit het vermogen doen van een recht, zonder dit daarbij aan
een ander over te dragen’.
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be its effect in certain jurisdictions®®.

Different aspects of abandonment are emphasised by
various writers and statutes in their attempts to
define or explain the concept. Many writers and
statutes did not attempt a definition, but simply
set about describing the circumstances in which an
assured has the right to abandon, the procedure to
be followed by an assured exercising that right

and the effects of a proper abandonment!?.

What becomes apparent upon a comparison of these
definitions 1is that there are a number of
different approaches and that there are many
different aspects to abandonment. The presence of
these differences approaches and aspects are
helpful because they draw attention to important
characteristics of abandonment. What 1is also
apparent is that the subject of abandonment is not
approached in exactly the same way by different
legal systems, although a great deal of similarity
which transcends national borders is clearly

present.

18

19

This subject is considered in Chapter 14 infra.

As a method of transfer of certain rights and a special method of
claiming the full indemnity.

8
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THE NETHERLANDS

The Wetboek van Koophandel of 1838 (’the WvK'),
like the 1598 and 1744 Amsterdam ordonnances?°
before it, did not define abandonment?'. Its
abandonment provisions were repealed altogether
with effect from 1 January 1992%2. Some important
features of abandonment are apparent from the
treatment of abandonment in the WvK. Firstly, the
abandonment pro&isions were found in that part of
the WvK which applied only to mariqe insurance.
Nevertheless, while those provisions also to
applied to voyages on internal waters and to land
transport, many of the abandonment provisions
could by their nature not apply to any form of

transport other than by sea or at 1least on

20

21

22

The Rotterdam Ordonnances of 1604 and 1721 and the Middelburg Ordonnance
of 1600 treated the subject in the same manner as the Amsterdam
Ordonnances of 1598 and 1744, and are not discussed separately here.

The substantive and procedural provisions of abandonment were set out
in increasing detail in consecutive ordonnances, and also by the
institutional writers. These writers generally treated the subject of
abandonment rather cursorily by reference to the applicable statute or
statutes in force at the time of writing. De Groot wrote before the
Rotterdam and Amsterdam ordonnances of 1721 and 1744 respectively were
promulgated, and his comment is therefore confined to the earlier round
of ordonnances. Van Bynkershoek, (referred to in this work as
Bynkershoek), on the other hand, wrote after the Rotterdam Ordonnance
of 1721, but before the Bmsterdam Ordonnance of 1744.

The principal reason for the repeal was the almost invariable practice

of insurers to exclude the right to abandon from their standard
policies. See pages 226-227 infra.

9



part I: Chapter 1: Definition of Abandonment

water?’. The WvK also dealt with abandonment in

: 24
the same pattern as the earlier ordonnances-".

Schook defined abandonment as

'die handeling van de verzekerde of diens
gemagtigde, waardoor hij, op grond van natuurlijk,
of door Wetduiding als zoodanig aangenomen,
verlies, de verzekerde, zaak in evenredigheid tot
de verzekerde som, geheel en zuiver, met al hare
gevolgen, afstaat aan den verzekeraar, terwijl
deze daardoor gedwongen wordt de verzekerde som
aan hem, of aan =zijne regthebbenden, uit te

betalen.’?®

This definition draws attention to a number of
important aspects. Firstly, abandonment is not, as
one would expect when the word is given its strict
etymological meaning, an act whereby the assured

relinquishes the thing insured so that the world

23

24

25

This suggests that abandonment could only apply to marine insurance, a
conclusion which will be tested later in this study. See page 552 et

geq, infra. See also Nolst Trenité, Zeeverzekering, 2nd ed, (1930), Vol
II, 642.

The WvK first set out the circumstances which give rise to the right to
abandon, then laid down some formal requirements for the exercise of the
right, and lastly provided what the effect of an abandonwment as between

the parties were. For the development of this pattern, see Chapter 5
infra.

Het Abandonnement, doctoral thesis, Utrecht, (1858), 4.

10
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at large may claim it as res nullius or res
derelictae. The abandonment is "aan de
verzekeraar’' . Secondly, what is abandoned is the
insured 'zaak’ or thing. Dutch law therefore
contemplated only the abandonment of a res, which
in marine insurance terms means the ship and her
cargo. Thirdly, the effect of the abandonment is
that the insurer becomes obliged to pay the sum

insured.

Mens Fiers Smeding’s definition of abandonment is
similar to Schook’s, although he placed the

emphasis on abandonment as

"het recht, aan den verzekerde gegeven, om 1in
bepaalde, door de wet aangewezen, of door de
partijen afgesproken gevallen, het verzekerde
schip of lading, of beide, in evenredigheid tot de
verzekerde som, geheel en zuiver, aan den
verzekeraar af te staan, onder verplichting voor
den laatste, om de verzekerde som binnen den door

de wet gestelde termijn te voldoen.'?®

He therefore saw abandonment as a legal remedy

26

Eenige Opmerkingen over het Recht van Abandonnement, doctoral thesis,
Leiden, (1895), 39-40.
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which the assured could enforce in certain
circumstances. Both Schook and Mens Fiers
Smeding’s definitions mention other important
aspects of abandonment. Abandonment is a remedy
which is only available to the assured in the
prescribed cases. It also has to include the whole
insured interest and may not be made
conditionally. Mens Fiers Smeding makes it clear
that only the ship and her cargo could be

abandoned in Dutch law?’.

To Nolst Trenité, probably the most respected
Dutch marine insurance practitioner and writer of

his time, abandonment was

"een buitengewoon middel, aan den verzekerde
gegeven, om zich op gemakkelijke en snelle wijze
de schadeloosstelling voor het geleden verlies te

verschaffen.’?®

This view draws attention to yet another important

aspect of abandonment, namely its function as a

27

28

This is an important consideration for the future of South African law,
wbich may or may not recognize the right to abandon in respect of a
wider range of rights including the freight, profits, commissions and

the like, depending on whether South African law is to follow English
or Roman-Dutch law on the subject.

Op cit, Vol II, 640.
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procedural shortcut to allow the assured to
recover his investment capital sooner. The link
between this function of abandonment and some
abandonment theories will become apparent
later?”. Notwithstanding his own definition of
abandonment Nolst Trenité also regarded the
transfer of ownership of the insured ’'goederen’ to
the insurer and the insurer’s obligation to pay as

the 'hoofdbeginsel van'abandonnement’>°.

More recent writers®' in the Netherlands have not
attempted a definition, but have contented
themselves with a discussion of the provisions of
the WvK. Nevertheless, Dorhout Mees’ statement

that
'Tegenover de eigendomsovergang verplicht een
geldig abandonnement de verzekeraar om ... de

verzekerde som ... te betalen ...'32

makes it clear that abandonment is still seen as

29

30

31

32

See Chapter 13 infra in this regard.

Op cit, Vol II, 640.

As, for example, Dorhout -Mees, Nederlands handels- en
faillissementsrecht, 6th ed, (1974), (cited as 'Handelsrecht’), 132-133,

and Van Barneveld, Inleiding tot de Algemene Aggurantiekennis, 10th ed,
(1978), 484-486.

Handelsrecht, 134.
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Part I: Chapter 1: Definition of Abandonment

containing two main components. The first is the
transfer of the thing insured to the insurer. The
second, inextricably linked to the first, is the
duty of the insurer to pay the sum insured, with

the concomitant right of the assured to payment.

GERMANY

The German Commercial Code, the Handelsgesetzbuch
of 1900 (’'the HGB') contains no definition of
abandonment, but follows a predictable pattern®.
It defines the circumstances under which an
assured may abandon, stipulates the procedures to
be followed, and lays down the consequences of a
legitimate abandonment’*. The German authors
appear to fall in three different categories.
According to some the most important aspect of
abandonment is the transfer of rights from the
assured to the insurer, while others stressed its
function as a special method of claiming the full
indemnity. A third group see abandonment as a
special rule, a presumption, operating in the

field of the law of evidence.

33

34

This pattern dates back at least to the Amsterdam Ordonnance of 1598.
See Chapter 5 infra.

Articles 861 to 871, Section 10, Book 4 of the HGB.
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The first group includes authors like Benecke, who

stated:

'Die véllige Ubertragung des Eigentumsrechts einer
versicherten verungluchten Sache an den

: ' 35
Versicherer wird Abandon genannt’

and Helberg, who also emphasised
"die Ubertragung der vollen und unbedingten
Herrschaft des Versicherten Uber den versicherten

Gegenstand auf den Assekuradeur.’?®

The second group includes authors like P6hls, who
combined the right of the assured to claim payment

with the transfer of rights, writing:

‘Unter dem Abandon ... 1st die Handlung zu

verstehen, durch welche der Versicherte seinem

35

36

System des See-Assekuranz- und Bodmerei-Wesens, (1805-1821), 485. (’The

complete transfer of ownership of the thing (’'res’) affected by the
casualty to the insurer is called abandonment ...’)

Der Abandon in der Seeversicherung auf rechtsvergleicehender Grundlage,
(1925), 18. (’'The transfer of full and unconditional control of the
insured thing by the assured to the insurer.’) Helberg, op cit, 19 did
not ignore the effect of an abandonment on the right to claim and
pointed out that ‘das HBG unter Abandon das Recht des Versicherten
versteht, die Zahlung der Versicherungssumme gegen Abtretung der
genannten Rechte zu verlangen’ . ('The HGB views abandonment as the right
of the assured to claim the full amount of the insurance against his

relinquishing the named rights.’)

15
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Assecuradeur anzeigt, dass er die Bezahlung des
versicherten Summe in Unspruch nehme und dagegen
ihm, dem Assecuradeur, den Gegenstand der
Assecuranz mit allen ihm, dem Versicherten,

zustehenden Rechten tiberlasse’?’

and Martin, who also linked the effect of the
transfer of the assured’s rights in the insured
thing to the insurer’s obligation to pay the sum

insured where he wrote:

'Unter Abandon versteht man die Ubertragung
aller’® Rechte an dem versicherten Gegenstand auf
den Versicherer mit der Wirkung, dass der
Versicherer verplichtet wird, die volle

Versicherungssumme zu zahlen.'?®

Some German theorists do not appear to contest the
functions of abandonment as a method of claiming

the full indemnity and of transferring ownership

37

38

39

See-Agssekuranz-Recht, (1834), Vol II, 594. (’'Abandonment is the act by
means of which the assured demands from his insurer payment of the sum

insured and relinquishes to the insurer the thing insured together with
all rights the assured has in respect of it.’)

Martin’s definition contains an important principle, namely that the
assured has to abkandon all his rights in the thing insured.

Die Haftung des Versicherers fur Giter aus deutschen Schiffen in
italienen und portugiesischen Hifen, (1918), 45. (’Abandonment is the
transfer of all the assured’s rights in the insured thing with the

effect that the insurer becomes obliged to pay the full amount of the
insurance.’)

16
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to the insurer, but they stress that abandonment

operates in the sphere of the law of evidence.

Bewer pointed out that it is one of the basic
principles of insurance that the assured should
not be indemnified until both the occurrence of an
indemnifiable loss and its quantum have been
proved*®. This is so because the strict indemnity
principle stands, as he put 1it, ‘unter der
Herrschaft des Beweissystems.*!’ However, in
certain cases proof of an actual loss 1in not
possible and an injustice is may result from the
assured’s inability to discharge the onus of
proof. This shortcoming led to the introduction of
a presumption of loss?? which allows the assured
to recover the sum insured®®. A total loss is
thus created by a presumption®!. This approach
raises the question whether abandonment is merely

a presumption of the law of evidence rather than

40

41

42

43

44

Das Herrschaftsgebiet des Abandon, (1891) 38 Zeitschrift fidr das
Gesammte Handelsrecht 372, 1-2.

Op cit, 373. ('under the rule of the law of evidence’, literally, ’under
the rule of the system of proof’.)

'der Schadensvermutung’, (’a presumption of loss’}; op cit, 373.
Op cit, 373.
Op cit, 374.
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a set of rules and principles of substantive

law?®,

Aschenheim*® and others?’ adopted  Bewer’s
theory, and explained that abandonment was allowed
in cases where a total loss entitling the assured
to claim the full indemnity was created by a legal
fiction or presumption.

Generally, however, the German view of abandonment
is that it is method of claiming the full
indemnity against a transfer of ownership in the
insured thing to the insurer. Nevertheless, a
consideration of the precise place of abandonment
within the system of laws 1is necessitated by

Aschenheim’s approach.

FRANCE

Law 522 of 1967 which came into effect in France

on 4 July 1967 and replaced the outdated

45

46

47

This subject is dealt with in Chapter 13 infra.
Der Abandon des Versicherten in der Seeversicherung, (1893), 2.

Barkhausen, Voraussetzungen und Wirkungen des Abandon  bei der
Seeversicherung, doctoral thesis, Erlangen, (1895), 1 called abandonment
the method by means of which the fiction of an absolute total loss (’die
Fiction des absoluten Totalverlust’) was created. See also Nourney, Das
Recht des Abandons, doctoral thesis, Heidelberg, (1905), 2-3.

18
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provisions of the CdeC of 1807 did not attempt a
definition of abandonment, but simplified its
principles abandonment considerably*®. All losses
and damage are regarded, as a rule, as particular
average, except where the assured has the right to
abandon in such cases as are determined by the law
or the policy*’. The effect of an abandonment is
prescribed in article 31 of Law 522 of 1967 as

follows: .

"I1 transfére les droits de 1’assuré sur les

objets assurés a4 1’assureur.’>°

The section does not define abandonment as much as
it describes its effect, or one of its effects,
but it at least draws attention to one of the

essential characteristics of abandonment.

The famous French authors of the eighteenth
century generally defined abandonment with
emphasis on its procedural aspect as an unusual or

special method of claiming the full indemnity

48

49

50

Harrel-Courtés, Le Nouveau Droit Francais de l’Assurance Maritime et des
Evénements de Mer, (1968), 3 et seq.

Article 28. This means in effect that the grounds allowed by the CdeC
still apply unless the policy provides otherwise in any given case.

("It transfers the rights of the assured in the things insured to the
insurer.’)

19
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stipulated in the policy, but some of them also
mentioned the transfer of rights by abandonment as

an important part of the concept.

The Guidon de la Mer®' of the second half of the
sixteenth century listed the specific grounds upon
which an abandonment could be made and described
it as an '‘extreme reméde’®?, an approach which
has been followed ever since in France®. The
Guidon furthef provided the oldest  known

definition of abandonment®!. It provided as

follows:

"I1 est en liberté du marchand chargeur faire
delais & ses assureurs, c’est a dire quitter et
delaisser ses droits, noms, raisons et actions de

la propriété qu’il a en la merchandise chargiez

51

52

53

54

This collection of customs was first published in Rouen in 1731, but
dates back some centuries; Dover, A Handbook to Marine Insurance, 8th

ed, (1975), 23. It is generally accepted that the Guidon dates back to
the middle of the sixteenth century.

Chapter VII, article 1. The grounds were ‘naufrage ... avarie qui excede
ou endommage la moitié de la merchandise ... prise ... arrest de prince

tel autre destourbier en la navigation, ou telle empirance en la
merchandise, qu’il n’y ait moyen l’avoir fait naviger & son dernier
reste, ou qu’‘elle ne valust le fret ou peu de chose davantage.’
(*Shipwreck, damage which exceeds half the value of the goods, capture,
arrest of princes, or any other disturbance of the voyage or any other
hindrance of the goods which makes it impossible to forward them to

their destination, or not worth the freight or of little advantage.’)

See the discussion of the Guidon in Chapter 4 infra and the French
statutes in Chapters 5 and 8 infra.

It is certainly the oldest definition I have been able to find.
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dont il est asseuré.’?>>

The Guidon’s definition places the emphasis on the
effect of abandonment as a method of transfer of
the assured’s rights in and to the thing insured
to the insurer. The definition is also so wide
that it can be said to include those rights which
are now accepted to fall under the concept of
subrogation rather than abandonment, namely the
'rights, titles, causes of action and rights of

ownership’ .

The Guidon therefore alerts one to the possibility
that the rules of abandonment and subrogation may,
at one time, have been viewed as falling under
only one concept and that a separation of the two
must have occurred after the time of the

Guidon®®.

In the Ordonnance de la Marine of 168157 the

general approach of the Guidon was followed. The

S5

56

57

Article 1. (’'The merchant shall be entitled to make an abandonment to

his.insurers, that is to say, to quit and relinquish his rights, titles,
claims and actions of ownership which he has in the cargo laden on board
and insured.’)

This subject is explored in Chapter 12 infra.

A comprehensive ordonnance on maritime matters, including marine

insurance law and practice, promulgated by Louis XIV, and the ’ fount of
most modern marine insurance law’; Dover, op cit, 23.
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specific circumstances giving rise to the right to
abandon were precisely stated®®, and the
principle that an abandonment transfers ownership
to the insurer re-affirmed®®. The CdeC of 1807
did not define abandonment but virtually repeated

the provisions of the 1681 Ordonnance verbatim®®.

The three great French commentators on the 1681
Ordonnance, Valin, Pothier and Emerigon each
followed his own approach. Valin, adopting the
approach of the Guidon, described abandonment as
"cession et transport’®l. Pothier, on the other
hand, described it as a means through which the
assured could claim the indemnity®?. Emerigon
also emphasised that abandonment is ‘un reméde

extréme'®®, a special method of claiming the

58

59

60

61

62

63

Article 46.

Article 60. The word 'appartiendront’ meaning ’shall belong’ was used
in contradistinction to the ‘quitter et délaisser’ of the Guidon. This
is a significant provision for the contention that abandonment
constituted a unique method of vesting ownership in the insurer in some
marine insurance cases where physical delivery was not possible because
neither the assured nor the insurer could exercise sufficient physical

control over the thing to be transferred to be able to effect a delivery
in the crdinary way.

Articles 369 to 394.

Commentaire sur 1’Ordonnance de la Marine du Mois d’Aout 1681, (1760),
(Becane edition of 1829), 562.

Traité du Contrat d’Assurance, (1768-1778), para 128: ' Pour que l’assuré

puisse demander la somme assurée. ..’ . (By this the assured may claim the
sum insured.’)

Op cit, Vol II, 209.
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indemnity, but added that it was the act through

which the assured

'quitte et délaisse aux assureurs les droits,
noms, raisons, et actions de la propriété qu’il a

en la marchandise assurée.’®*

According to Emerigon the abandonment was
equivalent to a transfer®®. These eminent writers
do not appear to have added anything to, nor
deviated from, the definition given by the Guidon

some two hundred years earlier.

The more modern writers on French marine insurance
followed a different approach. De Smet, in what 1is
probably the most comprehensive yet succinct

definition, described abandonment as follows:

'Le délaissement est une mode exceptionnel de
réclamation de 1’indemnité, grdce auquel 1l’assuré
obtient, dans certains cas, la totalité de la

prestation convenue, a4 la condition de céder a

64

65

Op cit Vol II, 230. ('He quits and abandons to the insurers the rights,
titles, claims, and rights of action, of the property he has in the
merchandize shipped (sic).’) (The translation is from Meredith’s
translation of Emerigon’'s work under the title, A Treatise on
Insurances, (1850), 684 and should refer to the ’'merchandize insured’
rather than the ’'merchandize shipped’ .)

Op cit, Vol II, 230.
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e, - 2 66
l’assureur la propriété des choses sauvées.’

This definition states what may be regarded as the

: 7
essential elements of abandonment®’.

Rodiére and Pontavice®® described abandonment in
similar terms as De Smet. In the approach of these
writers the 1link between abandonment and the
indemnity 1is stressed..This link may be more than
a mere procedural one, because abandonment may be
seen as forming part of the field of operation of

the principle of indemnity®®.

ENGLAND

While the earliest writers on marine insurance in

England did not set out to define abandonment,

66

68

69

Op cit, Vol I, para 527. (’Abandonment is a special method of claiming
the full indemnity, through which (method) the assured may, in certain
cases, claim the full amount of the insurance, against a cession to the
insurer of ownership of the things saved.’)

The essential elements of abandonment apparent from this definition are:
1. it is a method of claiming the full indemnity;

2. it is an exceptional method;

3. it applies only in certain cases;

4. in order to make use of this right the assured has to transfer his
rights in and to the thing saved to the insurer.

Op cit, para 633: 'Le délaissement est une institution originale du
droit maritime par laquelle I’assurée recevra l’intégralité de somme
dssurée en abandonnant & l’assureur la propriété de la chose assurée’ .
(*Abandonment is an original institution of maritime law by means of
which the assured recovers the full amount of the insurance and abandons
to the insurer ownership of the thing insured.’)

The links between abandonment and the indemnity principle are discussed
in Chapters 11 to 13 infra.
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their initial approach to the subject makes it
clear that they also regarded it in the same light
as the French writers, with emphasis on the
procedural aspect. Malynes’ did not deal with
the subject in any detail in his work, published
in 1685. Magens’!, writing in 1755, still
described the circumstances under which an assured
could abandon along the 1lines adopted by
continental writers and statutes, but he was an
expatriate who had emigrated to England after he

had written his main work in German.

Sir James Allen Park’?, writing in the first
edition of his famous work, dealt with it by
referring to the many cases which had come before
the courts and in which the circumstances were
analysed in an endeavour to determine whether the
loss was total or not. He declared that the
definition of abandonment was the same in the laws

of the different nations.

" (When any goods or ships that are insured,

70

71

72

Consuetudo, vel, lex Mercatoria, (1685), Chapter 28.
An Essay on Insurances, (1755), Vol II, 174-175.

A Syatem of the Law of Marine Insurances, (1786), 68-92 and 161-194. The

ed%tion used as a reference in this study is the first American edition,
printed from the original plates in Philadelphia in 1789.
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happen to be lost, taken, or spoiled, the insured
is obliged to abandon such goods or ships for the
benefit of the insurers, before he can demand any

satisfaction from them.’’?

Park’s definition is so wide that an abandonment
would be required in all cases where the assured
makes a claim for an indemnity, even if there were
only a partial loss. However, at the time of this
definition no clear distinction had yet been drawn
in English law between abandonment and
subrogation, and Park’s definition appears to

embrace the ground covered by both concepts.

The Marine Insurance Act 1906 (’the MIA’) also did
not attempt a definition of abandonment, but dealt
with it in a series of sections which lay down in
broad terms in what circumstances an assured may
abandon and claim the full indemnity’. By the
time the MIA was finally passed into law in 1906
the concept of a constructive total loss had
crystallized in English law, and the emphasis had
shifted from a discussion of the precise cause of

the loss in each case to the effect of the event .

73

74

Op cit, 162.
Sections 60-63.
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Indeed, Marshall was of the view that the main
difference between English and French law could be

summarised as follows:

"By the French law, the right to abandon seems to
depend on the species of misfortune which has
happened; with us (English law) it depends rather
on the degree of loss, sustained in consequence of

it 175

This comment identifies the principal difference
between the English law concept of a constructive
total loss and continental law on the subject of
abandonment, but it remains to be seen whether
both systems are not designed to remedy the same
problem namely the compensation of the assured in
cases of 1loss which are wholly or partially
economic in nature as opposed to cases of real or

actual loss’®.

Mustill and Gilman’’, stress the distinction

between abandonment and notice of abandonment,

75

76

77

A Treatise on the Law of Insurance, 5th ed, (by William Shee), (1865),
Book I, 453.

This subject is considered in Chapter 13 infra.

Arnould’s Law of Marine Insurance and Average, 16th ed, (1981), para

1259-1261. This work is referred to in the remainder of this work as
'Arnould’ .
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relying on the questionable dictum in Kaltenbach
v Mackenzie’® that abandonment is an incident of
all contracts of indemnity while notice of
abandonment 1s required only 1in <cases of
constructive total loss to enable the assured to
claim as for a total loss. The transfer of rights
and the procedural aspect of abandonment are both
catered for 1in his approach, although the
difference between abandonment and  subrogation
tends to be obscured by it. Nevertheless, it
appears from the aforegoing that the concept of a
constructive total 1loss lies at the heart of

English law relating to abandonment.

AMERICA

In American law abandonment has been said to be
"the surrender by the insured on a constructive
total loss of all his interest to the insurer to
claim the full sum insured.’’® Phillips defined

abandonment in more detail as

‘an act on the part of the assured, by which he

78

79

Supra.

Corpus Juris Secundum-A Complete Restatement of the Entire American Law,
by the editorial staff of West Publishing Co, (1946 with annual
supplement), Vol 45, Insurance, para 957 (cited as 45 C.J.S. Insurance
para...); Chicago S.S.Lines v U.S.Lloyds 12 F 2d 733 at 738.
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relinquishes and transfers to the underwriters his
insurable interest, or the proceeds thereof, or
the claims arising from it, so far as it 1is
insured by the policy. An abandonment is requisite
in order to recover the whole amount insured by
the policy, only 1in case of a technical or

constructive total loss.’8°

Both the effect of the‘abandonmen; as a means of
transfer and the necessity for an abandonment
before the assured may claim the full indemnity
are stressed by Phillips’ definition. The first
part of this definition is also remarkably similar

to that of the Guidon de la Mer®!.

Abandonment also means, in American law, the act of
notifying the insurer of the election to treat a
particular 1loss as total by surrendering the
assured’s interest in the insured object®?. The
distinction between abandonment and the notice of

abandonment is not obscured in American law.

80

81

82

A Treatise on the Law of Insurance, 4th ed, (1854), paras 1490-1491.
This work is available in the library of the Supreme Court in Durban,
probably a relic of the early days of Natal jurisprudence when Natal

judges frequently relied on BAmerican authorities for guidance in
insurance cases.

The Guidon has always enjoyed great standing among American lawyers,
especially after the War of Independence.

Merchants & Manufacturers Insurance Co v Duffield 2 Handy, Ohio 122.
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SOUTH AFRICA

vVan Niekerk’s definition appears to that of

English law. He described abandonment as:

'the voluntary cession by the assured to the
insurer of whatever remains of the subject-matter
insured, together with all the proprietary rights

and remedies in respect thereof.®

He also expressed the opinion that it operates as
an independent method of transferring

ownership®*, with actual delivery unnecessary.

Schlemmer attemptedvno definition, but disagreed
with the notion that abandonment operates as a
method of transfer of ownership®. Schlemmer does
not appear to have considered that abandonment may
be unique to marine insurance law and that 1its
operation and effect may therefore be different to
the operation of a waiver or transfer of rights in

other branches of the law. Schlemmer also appears

83

84

85

Subrogasie in die Versekeringsreg, (’'Subrogasie’), LLM thesis, Unisa,
(1979), 320, fn 33.

The Law of South Africa (’'LAWSA’), (Joubert, ed), (1988), Vol 12,
(Insurance), para 307.

Op cit, 41 et seq. She also criticised Van Niekerk’'s approach as stating
English law. This difference of opinion is examined in Chapter 14 infra.
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not to have taken account of the fact that an
abandonment may involve two separate legal acts
namely the act of the assured by means of which he
relinquishes ownership in favour of the insurer,
coupled with an independent provision of the law
by means of which the abandoned thing then vests
in ownership in the insurer. Abandonment is then
not a means of transfer, but the name given tQ the
process by means of which the assured is divested
of ownership and ownership of the thing abandoned

is then acquired by the insurer®®.

In none of the five cases®’ in which abandonment
was considered by a South African court in the
last hundred and fifty years was a definition

attempted.

In Osaka Mercantile Steamship Co Ltd v South
African Railways and Harbours®® the ship Paris

Maru, owned by the defendant, sank and became a

86

87

88

This aspect is considered in Chapter 14 infra.

Chiappini v Jones (1837) 3 Menzies 181; De Pass v Commercial Marine
Insurance (1857) 3 Searle 46; The Cape of Good Hope Marine Insurance Co
v Berg (1865) 1 Roscoe 289; South African Railways and Harbours v Wm
Anderson 1917 CPD 121; Shooter t/a Shooter’s Fisheries v Incorporated
General Insurances (’the Morning Star 1’) 1984 4 SA 264 (D) ;
Incorporated General Insurances Ltd v Shooter t/a Shooter’s Fisheries
(' the Morning Star 2') 1987 1 SA 842 (A).

1838 AD 146.
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wreck in the harbour of Algoa Bay. The plaintiff
was vested with the power under section 3(u) (A) of
the Railways and Harbours Regulation, Control and
Management Act 22 of 1916 'to raise, remove Or

destroy any sunken, stranded or abandoned ship or

wreck within its jurisdiction ... (and) to recover
the expense of such raising, removal or
destruction ... from the owner of such ship or
wreck ...' The question before the court was

whether the owner of a wreck or ship as
contemplated by the section was intended to mean
the owner at the time of removal of the wreck or
the owner at the time of the casualty. This
question became important because the defendant’s
defence was that it had ceased being the owner of
the ship or wreck when it abandoned her to her
underwriters, who paid on the basis of a total
loss. The trial court had held that the liability
under the section arose when the casualty occurred
so that the 'owner cannot free himself from that
liability by abandoning the ship so as to let it
become res nullius.’ On appeal the court found

that construction of the section to be correct?®?.

89

The court distinguiehed the case of The Crystal 1894 AC 615 by virtue

of the differences in the language used in the legislation under
scrutiny.
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The case highlights some of the important aspects
of abandonment including whether, under South
African law, the owner of the ship is fully and
finally divested of all rights and obligations
once an abandonment to the insurer has

occurred’®®.

It appears in the first place that one may have an
abandonment in the ordinary sense such as occurs
where an owner gives up and relinquishes ownership
(or some other right) with the intention that
whoever should wish to have it should be entitled
to acquire 1it. The abandoned thing or res
derelictae then becomes res nullius which may be

acquired by occupatio by any person.

A second meaning was alluded to in the judgment.
Beyers JA pointed out that the ship had been
abandoned in a maritime sense®' when she sank and
her crew left her. Such an abandonment is merely
a physical abandonment and the ship still has an

owner as there is no intention on the part of the

90

91

This matter is not capable of being resolved in this study as it is

clegr from the judgments that different countries may have different
legislative provisions on the subject so far as it concerns the cost of
removing wrecks.

‘in ‘n seesin’; at 187. See also the judgment of De Wet JA at 192.
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owner to divest himself of ownership?®?.

The third meaning of abandonment in the
circumstances is that of an abandonment to the
insurer under a marine policy. The defence had
been raised in the case that the defendant was no
longer the owner of the ship or wreck when the
cost of removing her were incurred because the
ship had been abandopned to underwriters. This
defence was rejected on the ground that the
section imposed the liability on the party who was
the owner at the time of the casualty. Implicit in
the court’s reasoning was the acceptance that the
defendant had been divested of ownership by the

abandonment to underwriters®?.

It is apparent from the aforegoing that the effect
of abandonment as a means of divesting the assured
of his ownership and the vesting of ownership in

the insurer, are not merely idle questions in

South Africa.

92

93

At 187.

The case was decided in the setting where the English common law (as it
was before the MIA 1906) applied to questions involving marine insurance
law in the Cape of Good Hope, where the casualty occurred. Whether the
abandonment transferred ownership of the ship or wreck to the insurer
therefore had to be determined according to English common law, which
provided that there would be an automatic transfer to the insurer,
retro-active to the date of the casualty. See Chapter 9 infra.
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CONCLUSION

While the subject of this study is abandonment in
its marine insurance sense, it must be stressed
that the wverb 'to abandon’ and the noun
" abandonment’ are used in different settings and
with different meanings intended according to the
dictates of the relevant setting. At least six

different scenarios have to be distinguished®®.

Firstly, a person who gives up ownership and
possession of his property so that it becomes res
derelictae and therefore res nullius is said to
have abandoned such property and that his act of
abandonment operates in favour of all the world.
Any person may thereafter acquire ownership of
such abandoned property by occupatio. This is the

ordinary meaning of abandon and abandonment.

However, when a the master and crew of a ship
leave the ship in pursuance of an order to
"abandon ship’ because they perceive that their
lives are in danger or because they think that

there is no hope of preventing the demise of the

94

The different meanings will be distinguished in the text of this study
so far as the circumstances allow.
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ship through, for example, shipwreck or stranding,
they physically 'abandon’ the ship or goods
without relinquishing any of the owner’s rights
and without any other person obtaining any rights
to the ship or anything on her®®. This is the

maritime meaning of abandon and abandonment.

The word abandonment is also used to describe the
surrender of the ship by her owner to his
creditors. This process occurs outside the field
of marine insurance, and does not transfer
ownership to such creditors. Such a surrender may
even occur concurrently with an abandonment in the

marine insurance sense®®.

In the fourth place, the giving of notice of
abandonment to an insurer has in the past been
referred to as the 'abandonment’ to the insurer.
Used in this sense, some confusion is possible and
it would be preferable to refer to the
notification simply as notice of abandonment,

which is precisely what it is.
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See Nourney, op cit, 3-4.

See s’Jacob, op cit, for a detailed exposition of abandonment in this
field.
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In marine insurance context the process of the
transfer of proprietary rights from the assured to
the insurer is also called an ‘abandonment’, with
' abandon’ as the appropriate verb. This 1is

abandonment in the marine insurance sense’’.

Lastly, the word 'abandonment’ is also used to
describe the peculiar doctrine or the set of rules
of marine insurance which pertains to the
assured’s right to abandon, the procedures to be
followed by him, the effect of the notice of
abandonment, and the ’cession’ or transfer of
rights pursuant thereto. This meaning of
abandonment and abandon is also appropriate to

marine insurance.

Abandonment as contemplated in the last three
scenarios is the subject of this study. Having
distinguished abandonment from its non-marine
insurance uses, an appropriate, if preliminary,
definition of abandonment must then be adopted for
the purposes of this study. It has become clear
that there are two main aspects to abandonment in
marine insurance. The first is its function as a

special method of claiming the full indemnity. The
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See Nourney, op cit, 3.
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other is its operation as a means of transferring
proprietary rights. Abandonment’s place within the
greater legal system also calls for some
consideration. The definition which appears to
satisfy the criteria of all the legal systems
referred to earlier and which also maintains the
emphasis on the two main aspects referred to is
that of De Smet. It identifies the following

aspects of abandonment:

It is a method of claiming the full indemnity?®®.
As such it 1is an extraordinary remedy which
applies only in particular, defined cases. In
order to make use of the right to abandon, the
assured has to relinquish or cede his proprietary
rights in the thing insured to the insurer, who
becomes entitled to recover the abandoned thing or
rights for himself. The insurer becomes obliged to

pay the full sum insured when a proper abandonment

is made.

In the next two chapters the reasons for this
research will be considered and an appropriate

research method sought.
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* This statement immediately links abandonment to the indemnity principle,

which is the paramount principle of all indemnity insurance.
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CHAPTER TWO

MOTIVATION _FOR THE RESEARCH OF ABANDONMENT

PRINCIPLES

INTRODUCTION

While abandonment perforce has to be dealt with in
all standard works on marine insurance law and
practice, the subject has not, so far as South
African law is.concerned, been exhausted. On the
contrary, there are many good reasons for a
detailed study of the origins and principles of
abandonment, including its history and development

in other countries.
ABANDONMENT AS A NEGLECTED SUBJECT

In an unpublished LLM thesis, A Critical Analysis
of the Law to be applied to a Claim for Marine
Insurance, with reference to Non-Disclosure and
Abandonment, and the Need for Codification', 1
argued in favour of <codification of marine
insurance law for a number of reasons. One of
those reasons was that the law on abandonment in
South Africa is obscure and undeveloped. It was

found that abandonment was a truly neglected

University of Natal, (1991)
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subject in South African law, while certainly not
the only marine insurance subject which had been
neglected. I therefore suggested that further
research into the important aspects of marine
insurance was a necessary step in the process of
drafting a South African Marine Insurance Act and
was in any event necessary in order to achieve

certainty in relation to the principles involved.

The purpose of this study is thus to analyse the
sources of the law and to provide the material for
the drafting of appropriate sections on
abandonment in such an act. If there is to be no
such act then this endeavour to collect and
analyse the available material may be helpful to
those engaged in shipping and legal practice,
enabling them to determine what the applicable
principles of abandonment in South African law

are.,

Abandonment has been the subject of great debates
about its origins®?, of some of the oldest

preserved commercial legislation® and some of the

These are discussed in later chapters.

The older statutes on marine insurance and abandonment are discussed in

Chapter 5 infra, while the current law applicable in selected countries
is discussed in Chapters 6 to 10 infra.
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oldest known cases on marine insurance law, not
only on the continent® and in England®, but also
in South Africa®. Furthermore, by virtue of
difference 1in approach between English and
Continental law, coupled with the fact that
English law was applied to marine insurance in the
Cape Province and Orange Free State until
recently, abandonment was and is the most likely
subject of marine insurance to give rise to
conflicting views and uncertainty in practice’.
This 1s so because abandonment, apart from the
question of non-disclosure, is probably the area
of marine insurance law where English law and

continental law differs the most.

Yet, the subject has received only passing

attention in South Africa, both in reported cases

Marc Gentil v Arnulphian, Lommelin and Tany, (1459). The case is not
reported in any official report, but is referred to by Trenerry, The
Origin and early History of Insurance, (1926), 270 fn 1. In England
Broke v Maynard and Lodge, (1547) and Cavalchant v Maynard, (1548) were
the earliest cases in which abandonment principles were raised. (These
two cases are not found in any official reports, but their papers
continue to exist in the Admiralty Court records in 1547 file 27 number
147 and 1548 file 18 numbers 131-132 respectively.) See Chapter 4 infra
for a discussion of these cases.

Broke v Maynard and Lodge, supra.
Chiappini v Jones (1837) 3 Menzies 181.

And it has done so as the case of Shooter t/a Shooter's Fisheries v
Incorporated General Insurances 1984 4 SA 264 (D) and Incorporated
General Insurances Ltd v Shooter t/a Shooter’s Fisheries 1987 1 SA 842
(A) on appeal demonstrates. The case and its ramifications for South
African law are discussed in Chapter 18 infra.
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and in academic writing, and no intervention by
the legislature has taken place. Only five cases®
dealing with abandonment have been reported in the
law reports of South Africa in the last hundred
and fifty years®. In none of them were the precise
principles of abandonment discussed in any detail,
nor were the origins of abandonment researched, or
the applicable sources clearly identified. 1In
Incorporated General Insurances Ltd v Shooter t/a
Shooter’s Fisheries'® one of the members of the
Appeal Court even cast doubt on the question
whether abandonment was part of South African law
at all''. Most South African academics have also
dealt with it as if English law applied, not only

in their writings?'?, but also in their

10

11

12

Chiappini v Jones, supra; De Pass v Commercial Marine Insurance Co
(1857) 3 Searle 46; The Cape of Good Hope Marine Insurance Co v Berg
(1865) 1 Roscoe 289; South African Railways and Harbours v Wm Anderson
1917 CPD 121 and ’‘Shooter t/a Shooter’s Fisheries v Incorporated General
Insurances Ltd, supra’ and 'Incorporated General Insurances Ltd v
Shooter t/a Shooter’s Fisheries, supra’.

This spans virtually the whole period of formal law reporting in South
Africa.

Supra, at 864F-H.

It is debatable whether the outcome of this case would have been the

same if the sources of Roman-Dutch marine insurance law had been
properly consulted. The case is discussed in Chapter 18 infra.

See for example: Bamford, The Law of Shipping and Carriage in South
Africa, 4th ed, (1983), 337 et geq; Van Niekerk, Subrogasie in die
Versekeringereg, (’Subrogasie’), LLM thesis, Unisa, (1979), 319-335;
Getz and Davis, The South African Law of Insurance, 4th ed, (1993), 410-
413; Rycroft, ’'The "Morning Star": An Omen for the Law of Marine
Insurance?’, 4 (1984) SAILJ 73. The exception to this practice is Van

Niekerk in Joubert, (ed), The Law of South Africa, (’LAWSA’), Vol 12,
(Insurance) , para 307.
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jectures!®. In the one work on South African law
where abandonment is treated as subject to Roman-
Dutch law the entire discussion takes but one
paragraph over a few pages??, and even there the
discussion seems to take more account of English
law than to plumb the depths of the seventeenth to
eighteenth century Roman-Dutch law and 1its

development in South Africa.

Even within the Roman-Dutch law abandonment has
not been examined in any depth by the seventeenth
and eighteenth century writers. De Groot dealt
with it as part of his general exposition of the
principal aspects of insurance in his Inleidinge
tot de Hollandsche Rechtsgeleerdheidw, but did
not attempt to analyse the concept of abandonment.
He explained the principles of abandonment without
reference to the ordonnances in force 1in his

time'®. Bynkershoek'” also did not analyse the

13

14

15

16

Professor Alan Rycroft in his lectures on marine insurance in 1986 at

Natal University. Although students at the University of Natal now have
the choice whether they want to be taught English or Roman-Dutch marine
insurance law, I believe this trend is continuing at those South African
universities offering courses on marine insurance.

LAWSA, Vol 12, para 307.
(Referred to as ’'Inleidinge’), (1631), Book III, Chapter 24.

Footnotes referring to the applicable articles of the relevant

ordonnances were supplied by Groenewegen in an edition published in
1644.
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concept of abandonment. He wrote at a time between
the passing of the second Rotterdam Ordonnance
(1721) and the passing of the second Amsterdam
Ordonnance (1744). Van der Keessel'® went a
little further in his discussion of abandonment.
He elaborated on De Groot’s Inleidinge and
explained the 1local ordonnances in force 1in
Holland in his day. He did not wundertake any
scientific analysis of abandonment nor of its
origins and principles. The same can be said of
Van der Linden?®. Other writings on abandonment
in seventeenth and eighteenth century Roman-Dutch
law are fragmehted. and casuistic?® in that the
subject is not dealt with as a complete concept,
and no theoretical analysis of any moment has

occurred. More recent Dutch works?® on marine

17

18

19

20

21

Quaestiones Juris Privati, (1744).

Theses Selectae Juris Hollandici et Zelandici, (referred to as ’Theses

Selectae’), (1800), and Praelectiones Iuris Hodierni ad Hugonis Grotii
Introductionem ad Iurisprudentiam Hollandicam, (referred to as
' Praelectiones’) .

Regtageleerd, Practicaal en Koopmans Handboek, (referred to as ' Koopmans
Handboek’), (1806), 4.8.2-4 and 4.8.1.

Like Schorer’'s notes on De Groot and the opinions and judgments
contained in the main collections, including Bynkershoek'’s Observationes
Tumultuariae; collections of opinions such as Naeranus et al,
Hollandsche Consultatién, (1696); Van den Berg, Nederlands Advys-Boek,
(1693-1698) and Barels, Advysen over den Koophandel en Zeevaart, (1780-
1781) . One of the opinions in Nederlands Advys-Boek and three of the
opinions in the Advysen over den Koophandel en Zeevaart are of crucial
importance to the question whether abandonment operated in Roman-Dutch
law as a method of vesting or transferring ownership without delivery,
and they are discussed in Chapters 14 and 17 infra.

By, for example, Enschedé, Van Barneveld and Dorhout-Mees.
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insurance since the Wetboek van Koophandel ('the
WvK’) was put into effect in 1838 have also
concentrated on explaining the articles of the WvK
rather than to investigate the origins and
theories of abandonment. Such detailed theoretical
analysis as has occurred appears to have taken
place in France??, 1Italy?® and Germany?!, with
a sprinkling of the same in England?®. It is
therefore submitted that South African law will
have to look beyond the institutional writers if
it were to acquire a full.and proper understanding

of the Roman-Dutch principles of abandonment.

THE LACK OF LOCAL GROWTH OR DEVELOPMENT

The isolation of South Africa from Europe the last

three hundred years, the absence of a well

22

23

24

25

The early French writers who gave attention to the concept of
abandonment beyond merely explaining the legislation in force in their
respective times were Valin, Pothier and Emerigon. More recent writers
on French law who have also contributed to the theoretical approach to
abandonment include Becane, Boulay-Paty, J. Cauvet, E. Cauvet, Danjon,
Ripert and De Smet.

Baldasseroni and Bensa.

By, for example, Tecklenborg, Aschenheim, Barkhausen, Bewer, Ritter,
Martin and Helberg.

The early works on marine insurance like those by Park, Marshall and
Arnould of necessity had to explain abandonment in more detail than the
works published subsequent to the Marine Insurance Act 1906, (’the
MIA’). In the process the theories behind the concept of abandonment
were touched upon from time to time. More recent studies of the subject

include some theses, by Rokas, whose work was not available to me, and
by Sarlis.
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established local marine insurance industry and
the lateness of the introduction of a
sophisticated system of international trade have
all contributed to the stagnation of the
development of marine insurance law in South
Africa while South Africa’s main trading partners
have developed their marine insurance laws, even

through codification.

South African marine insurance law, on the other
hand, has virtually stooed still for hundreds of
years. So much so that, if Roman-Dutch law were to
apply, the principles of abandonment may have to
be sought in old ordonnances?®, old treatises

written by Italian?®’, Portuguese?®, French?®,

26

27

28

29

These old statutes are discussed in Chapter S5 infra where the focus is
on the history and origins of abandonment in statute law.

Bosco, Consilia, (1390-1425); Straccha, Tractatus de Assecurationibus
et Proxenetis, (1569); Scaccia, Tractatus de Commerciis et Cambio
(1619); De Ansaldis, (also referred to as Ansaldis), Commercio et
Mercatura Discursus Legales, (1689); De Casaregis, (also referred to as
Casaregis), Discursus Legales de Commercio, (1707); Roccus, De Navibus
et Naulo, item de Assecurationibus Notabilia, (1708).

Santerna, Tractatus de Assecurationibus et Sponsionibus Mercatorum,
(1552) .

Valin, Nouveau Commentaire sur 1l,Ordonnance de la Marine du Mois d’Aout
1681, (1760). The edition referred to in this work is that of V Becane,
published at Poitiers in 1829. Emerigon’s treatise, Traité des
Asgsurances et des Contrats a la Grosse, (1783) has been translated into
English by Samuel Meredith under the title A Treatise on Insurances, and
was published in 1850 in London. When referring to Emerigon’s work these
two editions will be used, with the English version indicated as
("Meredith’). Pothier’'s Traité du Contrat d’Assurance, {(1768-1778) as
taken up in Volume 6 of the collection of Pothier’s work under the title
Oeuvres de Pothier, published in 1825, will be used here.
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English®® and German’' lawyers, the commentaries
of the institutional writers’?’ on Roman-Dutch
law, and the numerous judgments of the courts of
Europe, England and America. One of the questions
which would then arise 1is whether statutory
developments in marine insurance law in Holland
subsequent to the ordonnances of Amsterdam (1598),
Middelburg (1600) and Rotterdam (1604) and the
commentaries of the institutional writers who
wrote their works after De Groot’s Inleidinge form

part of the Roman-Dutch law which still applies in

30

31

32

The English authors are too numerous to mention here, but the earliest

treatises having a bearing on the subject of this study are: Malynes,
Consgsuetudo, vel, Lex Mercatoria, (1685); Magens, An Essay on Insurances,

(1755), (which was first published in German in 1753 under the title
Versuch Uber Assecuranzen, Havereyen und Bodemreyen); Park, A System of
the Law of Marine Insurances, (1786), (a work which went to eight

editions and is regarded as the first systematic exposition of English
marine insurance law); and Marshall, A Treatise on the Law of Insurance,
(1802) . See Van Niekerk, An Introduction to and gome perspectives on the
gources and development of Roman-Dutch Insurance Law, (referred to here
as ' Introduction’), (1988), 67 for a discussion of these and other
English authors.

An equally large number of treatises were written in German. Some of
these are listed in Van Niekerk, Introduction, 66-67. The ones of
greatest value for this study are Benecke, System des See-Assecuranz-
und Bodemrei-Wesens, (1805-1821), (updated and reworked in an English
edition in 1824 as A Treatise on the Principles of Indemnity in Marine
Insurance, Bottomry and Respondentia) ; Beweyr, 'Das Herrschaftsgebiet des
Abandon’, (1891) 38 Zeitschrifft fir das Gesammte Handelsrecht, 372;
Aschenheim, Der Abandon des Versicherten in der Seeversicherungsrecht,
(1893) ; Barkhausen, Voraussetzungen und Wirkungen des Abandon bei der
Seeversicherung, doctoral thesis, Erlangen, (1895); Martin, Die Haftung
des Versicherers fir Gilter aus deutschen Schiffen in italienen und
portugiesischen Héafen, {1918) ; Helbergqg, Der Abandon in der
Seeversicherung auf rechtsvergleichender Grundlage, {1925); Linsmayer,
Der Abandon, (1916) 63 Zeitschrifft fir das Gesammte Handelsrecht, 395.

Van Niekerk, Introduction, discusses the most important of these writers
at 69-72. They are De Groot, Inleidinge; Verwer, Nederlants See-Rechten;
Avaryen; en Bodemeryen, (1711); Bynkershoek, Quaestiones Juris Privati;

Van der Keessel, Praelectiones and Theses Selectae; and Van der Linden,
Koopmans Handboek.
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South Africa’3.

I1f, on the other hand, English law as at 1890 were
to apply, the English statutes, case law and
textbooks of the period before 1890 would have to
pe consulted. If subsequent developments 1in
English law are part of South African law, the
question which arises is precisely which later
statutes have become part of South Africa. That
English law enters this discussion at all is the
result of two independent factors. The first is
the curious history of marine insurance in the
legislation of the Cape of Good Hope and the
Orange Free State. The second is the correct
construction to be put on section 6 of the
Admiralty Jurisdiction Regulation Act 105 of

198334,

In the Cape Province ’'the law administered by the
High Court of Justice in England for the time
being (and) having reference to questions of fire,

life and marine insurance’ applied from 1879 until

33

34

Not only was a second round of municipal ordonnances passed in the
eighteenth century in Rotterdam, (1721) and Amsterdam, (1744), but a
number of the works on the Roman-Dutch law which are regarded as the
cornerstones of South African law were written much later. The question
which arises is whether these works and ordonnances are sources of South
African law so far as abandonment is concerned.

Whether English law applies is discussed in Chapter 15 infra.
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197735, A similar provision applied in the Orange
Free State from 1902 to 1977°°. This 'brutal
injection’?®’ of English law was generally taken
further than the express words of the enabling
statute permitted®® and Van Niekerk justifiably
commented that the development of the principles
of Roman-Dutch insurance law had been considerably
hampered thereby?’. It is not yet certain to what
extent, if any, English law principles relating to
abandonment have become part of South African law

as a result.

An atmosphere was created during this period of
English influence where lawyers across the board,
academics, practising attorneys, advocates and
even the highest judges in the land, sought refuge
in English law and neglected the sources and
principles of Roman-Dutch marine insurance law.

However, the old statutes which made English law

35

36

37

38

39

By virtue of section 2 of the General Law Amendment Act 8 of 1879.
By virtue of section 1 of the General Law Amendment Ordinance 5 of 1902.

Hahlo & Khan, The Union of South Africa. The Development of its Laws and
Constitution, (1960), 670.

Van Niekerk, The Decline, Revival and Future of the Roman-Dutch law of
Insurance in South Africa, (’Decline’), (1986), 27-39.

Decline, 23-24.
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applicable in the Cape and the Orange Free State
were repealed recently?® and the Roman-Dutch law
was restored as the residual common law 1in
insurance matters in the whole of South Africa®!.
Shortly thereafter, when a proper case?? for the
investigation and application of Roman-Dutch law
relating to abandonment presented itself for
decision before the Durban and Coast Local
Division of the Supreme Court®?, the opportunity
was unfortunately not taken®®. The uncertainty in
South African law is likely to continue until
marine insurance law is codified or the law

authoritatively stated in a judgment?®.

40

41

42

43

44

45

By section 1 of the Pre-Union Statute Law Revision Act 43 of 1977.

This is not a question without some dispute. Van Niekerk, Decline, is
certain that the Roman-Dutch law of insurance has now been restored as
the residual common law in those two provinces, while Staniland has
expressed the view that, on a proper interpretation of s 6 of the
Admiralty Jurisdiction Regulation Act 105 of 1983, and the matters
falling within the jurisdiction of the old English Admiralty courts, the
law of marine insurance in South Africa may be the English law applying
as at the commencement of Act 105 of 1983. If Staniland is correct, it
would mean that the Marine Insurance Act 1906 is now part of South
African law. This conflict with its ramifications is considered in
Chapter 15 infra.

Shooter t/a Shooter’s Fisheries v Incorporated General Insurances Ltd,
gupra.

This division of the Supreme Court handles a higher volume of maritime

cages then any other court in South Africa. The judge who presided at
the trial, Friedman J, was also a maritime law specialist.

Even the Appellate Division declined to express any views on the
abandonment point, preferring to decide the case on another point

altogether; ’ Incorporated General Insurances Ltd v Shooter t/a Shooter’s
Figheriesg, gupra, at 863.

This research is done in an attempt to find, analyse and sift the
available material in order to assist the legislature and the courts in

their task of laying down the precise principles of South African law
on the doctrine of abandonment.
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A UNIQUE OPPORTUNITY FOR SOUTH AFRICA

South Africa finds itself in a unique situation
today, with an equally unique opportunity. Its
situation is unique in that its legal heritage has
firm links with both Roman-Dutch and English law,
especially so far as marine insurance law 1is
concerned. South Africa therefore has the unique
opportunity to draw on the wisdom, experience and
learning of ©both systems for the future
development of its own marine insurance law. So
far as abandonment is concerned, an election will
have to be made between the approach of English
law and the continental approach, particularly
with regard to the doctrine of constructive total
loss. No other country has ever been called upon
to make such an election. Neither has any other
country had as legitimate a reason to be able to
draw on the wisdom and experience of both the

English common law and continental legal systems.

There are also some important differences between
English and American law, and between the laws of
the Netherlands, Germany and France, and similar
elections may have to be made to find the most

appropriate principles for South African
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circumstances. These differences and the aim to
find and develop South African law necessitate a
close inspection of the principles of other

jurisdictions with regard to abandonment.

THE CODIFICATION PROCESS

In the LLM thesis referred to earlier I concluded
that there are a number of sound reasons why South
African marine insurance law should be
codified?®. There <can be no objection in
principle to such an act as much as South African
commercial law is already statute law®’. Marine
insurance has, in any event, been regulated by
legislation from the earliest times*®, and it is
also part of a much wider set of commercial laws
relating to maritime commerce and having an
international character. Such laws ought, ideally,
to be standardised statutes which are the same or
at least similar in all countries. This would

facilitate international trade*?®.

46

47

48

49

Op cit, Chapter 7.
Marnewick, op cit, 216-218.

Marnewick, op cit, 218. See also the various ordonnances, acts and codes
discussed in Chapters S to 10 infra.

Marnewick, op cit, 219.
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The uncertainty and inaccessibility of the law of
marine insurance constitute further justification
for the law to be codified®®. The codification
process in South Africa is gathering steam and it
is important that a modern act with principles
compatible with those of South Africa’s main
trading partners and the principal insurance
markets should be drafted and enacted. The
principles of such an act will also have to be
complement rather than clash with the main body of
South African law. So far as abandonment 1is
concerned, a decision of fundamental importance
will have to be made, as has been argued earlier,
namely whether the English concept of a
constructive total loss should be adopted in
preference to the continental approach of
specifying the precise but limited number of

causes giving rise to the right to abandon.

It is also of the utmost importance that the act
should be a carefully researched one, rather than
a hasty enactment thrown together quickly to suit
a particular interest group. The main parts of the
act will require in-depth research into the

applicable principles, the most appropriate

S0

Marnewick, op cit, 219-223.
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examples of such legislation in force elsewhere,
and the requirements of the maritime industry of
the future in South Africa. The codification
process in South Africa, if it were to be done
properly, would require the principles of marine
insurance to be researched in detail by way of the
historical and comparative approach. This study
therefore seeks to perform the task outlined above
in relation to that part of the act dealing with

abandonment.

THE NEED FOR THE DOCTRINE OF ABANDONMENT

The factors which gave rise to the introduction of
the abandonment in marine insurance may no longer
justify its application, either in its present
form or at all. Improved means of communication,
navigation and travel question the need for the
concept of abandonment in modern marine insurance,
especially if it were to be justified by the
assured’s inability to communicate with the ship
or to reach her once she had sailed over the
horizon. If abandonment still has a role to play,
its principles may have to be adapted to take
account of the circumstances of modern maritime

traffic. The answers to these questions depend to
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an extent on the precise reasons for the original
introduction of the principles of abandonment,
which in turn makes it necessary to investigate
the origins of abandonment, the reasons for 1its
introduction, and the development of its
principles through the years®. South Africa thus
has the opportunity to examine this question in
conjunction with the other important matters

referred to earlier.

The institution or concept of abandonment in
marine insurance has recently been abolished
altogether in the Netherlands®?. What conclusions
can be drawn from this fact, especially in the
light of the circumstance that Canada has equally
recently passed a fresh Marine Insurance Act®?
which maintains the traditional English law
concept of a constructive total loss with its
concomitant, abandonment? The vexed question

whether abandonment has a future has become

51

52

53

The theories on the origins of abandonment and the reasons for its
introduction will be addressed in Part IV, while the historical evidence
will be examined in Part II in Chapters 5 and 6 infra. The theories
espoused by eminent writers on marine insurance are based, to a large
extent, on speculation and circumstantial evidence. It remains to be
seen whether any one theory alone is capable of explaining the reasons

for the introduction of the concept of abandonment and can be credited
as its raison d’etre.

See Chapter 6 infra.
See Chapter 9 infra.
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topical and these conflicting indications will
have to be considered before final decisions can
be made about the future stance of South African

law.

CONSTRUCTIVE TOTAL LOSS OR THE CONTINENTAL

APPROACH?

While abandonment is a doctrine commonly
applicable in the marine insurance laws of all the
important maritime nations of the world, it is
ironically in their approach to abandonment that
the single most important difference between
English common law®® on the one hand and the laws
of continental countries®® on the other is to be

found.

Even the most cursory study of the subject reveals
a difference in approach between countries

applying English common law®® and the law applied

54
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S6

English common law forms the basis of the law of marine insurance in a
number of countries, including England, America, Canada, Australia, New
Zealand and India. In most of them marine insurance law has been
codified, with America being the notable exception.

The European countries included in this study are the Netherlands,
Germany, France, Portugal, Spain, Italy, Greece, Russia and the
Scandinavian countries, while the law in the first three only will be

analysed in some detail. In all these countries the law of marine
insurance has been codified.

This division may not be as absolute as a first impression appears to
indicate, however.
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by continental countries. In English law the
assured may abandon if a constructive total loss
has occurred. This general approach emphasises the
economic effect of the insured event rather than
the precise description of the cause of the loss.
Continental law, on the other hand, frequently
defines the events which permit an abandonment
without paying such high regard to the economic
effect of the event®’. The difference between the
two systems could be explained as follows: English
law utilises the concept of a constructive total
loss to determine the assured’s right to abandon
in a general way while continental law defines
specific events or circumstances which give rise
to the right to abandon. Questions which arise

from these different approaches include whether

.the concept of a constructive total loss 1is not

merely a device created in order to provide the
assured with a right to recover when the loss is
an economic loss or partly an economic loss rather
than the actual loss of the thing insured, and
whether English law and continental law do not

perhaps both achieve the same result

57

The most obvious example is the attitude of French law to shipwreck or
stranding with breaking up, which gives rise to the right to abandon and
to claim the full sum insured even if the ship should be saved after

technically fulfilling the requirements of shipwreck or stranding with
breaking up.
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notwithstanding their different approaches.

South African law now has the opportunity to
investigate these questions and to make an
election in respect of the approach which is
regarded as the most suitable to its present and
likely future circumstances. No proper evaluation
of the merits and demerits of these two systems,
the English and continental, has &et been made
either nor has’there been any investigation into
the question which of these two systems or
approaches provides the Dbest example for the
future South African law. Perhaps a totally new
approach is called for so that neither the English
nor the continental approach should be adopted. It
may also be that some of the basic principles of
abandonment are indeed the same in the various
maritime countries. In such a case those
principles which apply uniformly ought to be
identified and the reasons for their existence
determined so that South African law may consider
adopting them even though there may not be any
direct Roman-Dutch or other relevant authority for

their application in South Africa.
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SECTION 6 OF THE ADMIRALTY JURISDICTION REGULATION

ACT 105 OF 1983

Some controversy has been introduced recently in
South African academic circles with regard to the
question whether English law or Roman-Dutch law
constitutes the residual common law 1in marine
insurance matters. Staniland has recently offered
the opinion that marine insurance was originally
a topic withiﬁ the jurisdiction of the early
Admiralty Courts in England and that the Admiralty
Court was unlawfully deprived of that
jurisdiction. He therefore concludes that English
law may well be the legal system regulating marine
insurance in South Africa by virtue of the

operation of section 6 of Act 105 of 1983°%.

The controversy 1s centred around the provisions
of section 6 of the Admiralty Jurisdiction
Regulation Act 105 of 1983 and the causes over

which the Colonial Courts of Admiralty exercised

58

Staniland, ’What is the Law to be Applied to a Contract of Marine
Insurance in terms of s 6(1) of the Admiralty Jurisdiction Regulation
Act 105 of 1983?’, (1994) 1 SA Merc LJ 16. But see the counterpoint to
Staniland’s article by Van Niekerk, ’'Marine insurance Claims in the
Admiralty Court: An Historical Conspectus' (1994) 1 SA Merc LJ 26.
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jurisdiction. The section divides matters®’ over
which the courts exercising admiralty jurisdiction
into two classes, those in respect of which
English law applies, and those in respect of which
the residual common law namely the Roman-Dutch law
applies. The matters in respect of which English
law applies are determined by reference to the
jurisdiction of the South African courts under the
Colonial Courts of Admiralty Act of 1890. Marine
insurance was not, until recently, regarded as one
of the causes over which admiralty jurisdiction
was exercised®®. Until Staniland’s recent article
there was no suggestion that marine insurance was
included in the list of matters over which a court
of admiralty of the Republic had jurisdiction, and
it was consequently not questioned in South
African law that marine insurance fell in the
category of matters referred to as ‘any other
matter’ in section 6(1) (b) of the Act and that

‘the Roman-Dutch Law applicable in the Republic’

59
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Marine insurance is a subject within the definition of a 'maritime
claim’ as defined in section 1(1) (iv)(u) of Act 105 of 1983 (as
amended), where a maritime claim is defined to include ’any claim
arising out of or relating to- (u) marine insurance or any policy of
marine insurance, including the protection and indemnity by any body of
persons of its members in respect of marine matters’ .

The causes over which admiralty jurisdiction was exercised were
succinctly summarised by Bamford, The law of Shipping and Carriage in
South Africa, 3rd ed, (1983), 337 as follows: 'Booty of war; Building
of ships; Damage by a ship; Master’'s wages; Master’s disbursements;
Mortgagee’s claims; Ownership of ships; Repair of ships; Salvage;
Seamen’s wages; Towage.’
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therefore applied®!. Nevertheless, the matter will
now require to be investigated again with
particular emphasis on Staniland’s conclusions, as
the outcome will have an important consequence on
the question of the sources and content of South
African law of marine 'insurance. Indeed, 1if
Staniland were to be correct, the English common
law as codified by the Marine Insurance Act 1506
("the MIA') would be the law of South Africa and

the doctrine of constructive total loss would

apply®?.

While these matters form part of the investigation
into the sources of South African law to be
discussed in later chapters, the fact that such a
controversy exists makes it necessary to examine
the principles of abandonment in the competing

legal systems.
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Section 6 of the Act elicited a considerable amount of interest and a
number of articles were published on its aims, shortcomings and effect.
See for example: Rycroft, 'Changes in South African Admiralty
Jurisdiction’, 1984 LMCLQ 417; Staniland, ’'Developments in South African
Admiralty Jurisdiction and Maritime Law’', 1984 Acta Juridica 271;
Staniland, 'The Implementation of the Admiralty Juridiction Regulation
Act in South Africa’, 1985 LMCLQ 462; Booysen, 'South Africa’s new
Admiralty Act: A Maritime Disaster’, (1984) 6 MB 75.

That the MIA could have become the law in South Africa so quietly and
unheralded would be a cause for concern, as it would reflect adversely
on the concentration of those vested with the duty to consider the
implications of draft legislation, as well as the vigilance of those who
were asked to comment on the Bill yet failed to realise that the MTA was
about to enter through the back door.
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THE RELATIONSHIP BETWEEN ABANDONMENT AND

SUBROGATION

Abandonment was mentioned in treatises on
commercial and insurance law and in cases before
the doctrine of subrogation received the attention
of the early writers and the courts. Yet both
doctrines ought to have been part of indemnity
insurance from the very beginning as each of them
performs an invaluable function in preserving the

integrity of the indemnity principle®’.

What is the ©precise relationship Dbetween
abandonment and subrogation? What are the
differences between them? Do they overlap? Can the
one be absorbed into the other? Do abandonment and
subrogation perhaps have common origins? What
lessons can be learned from the experience of
other jurisdictions in this field? These questions
have not yet been considered in South African law,
and they may be topical when one considers that
the general practice of insurers is now to exclude

the right to abandon from their policies.
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The functions of abandonment and subrogation as servants of the
indemnity principle are discussed in Chapters 12 and 13 infra.
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ABANDONMENT AND THE TRANSFER OF REAL RIGHTS

WITHOUT DELIVERY

There is also a controversy among South African
academics about the effect of an abandonment in
respect of the rights of the assured in the
abandoned thing. Van Niekerk®® has defined
abandonment in such a way that it means that
abandonment operates as a method of transferring
the assured’s proprietary rights in the thing
insured to the insurer, and that such transfer
occurs without any recognized form of delivery.
Schlemmer®® has disputed this view on the ground
that it expresses English law and not South
African law. She has also criticised certain
opinions in Barels, Advysen over den Koophandel en
Zeevaart®® and contended that abandonment cannot
transfer ownership of the things abandoned because
the Roman-Dutch law as well as South African law
require an accepted form of delivery to take place
before there could be a transfer of ownership.

Further, if Staniland’'s approach were to be the

64
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Subrogasie in die Versekeringsreg, ('Subrogasie’), LLM thesis, Unisa,
(1979), 320 fn 33.

Verkryging van Eiendomsreg deur ’'n Versekeraar in geval van Diefstal van

‘n Versekerde Saak, LLM thesis, Rand Afrikaans University, (1991), 42
et seq.

Supra.
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correct one then English law would apply to the
question. Then one would have to consider whether
the English law which applies is that of the MIA
or whether it is the English common law preceding
the MIA. The distinction is important because the
English common law provided that the abandonment
transferred all the assured’s proprietary rights
in the subject-matter of the insurance and all
rights incidental thereto to the insurer retro-
actively to the date of the loss, whereas the MIA
now allows the insurer to decline to accept such
transfer®’. The merits and demerits of these
approaches require to be investigated. It may well
be that English law does not apply and even that
abandonment is in any event not in conflict with
the general requirements of South African law that
ownership does not transfer unless a delivery in

a form acknowledged by the law takes place®®.

CONCLUSION

It is thus apparent that there are a number of
good reasons to study abandonment principles. A

comparative and evaluative study of abandonment

67
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See Chapters 5 and 9 infra.

This subject is discussed in Chapter 14 infra.
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will therefore be undertaken in an endeavour to
answer the questions raised by the points
mentioned. The history®®, origins and development
of abandonment from its introduction in its most
rudimentary forms from the fourteenth century to
its modern forms in the legal systems of some
western European countries, England, America and
South Africa will be traced, compared and
evaluated in an endeavour to determine what the
form and content of the law of abandonment should
be. The relationship between abandonment and the
indemnity principle is important in this context,
and will Dbe explored in relation to the

theoretical aspects of abandonment.

The real and urgent need for a proper examinatior
of the sources of the doctrine of abandonment
requires that its principles be determined in a
scientific manner. Before that process can be

commenced, however, an appropriate research method

has to be found.
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An historical approach is inevitable, with the recent restoration of

Roman-Dutch law as the law regulating marine insurance: Van Niekerk,
Introduction, 1.
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CHAPTER THREE

' (L)egal science has degenerated into the jurisprudence of satates,
limited like them by political boundaries- a discouraging and unseemly
posture for a science! But It Is up to legal science itself to cast away
these chains and rediscover for all time that gquality of universality
which it long enjoyed: this it will do in the different form of
comparative law. It will have a distinct method, a wider vigion, a riper
judgment, a less constrained manner of treating its material: the
apparent loss (of the formal community of Roman law) will in reality
prove a great gain, by raising law to a higher level of scientific
activity.'’

Jhering!

METHODOLOGY

INTRODUCTION

Different methods or approaches could be adopted
for the research of the concept of abandonment and
for an evaluation of its principles. A method
which recommends itself with a high degree of
persuasion is the historical-comparative method.
The comparative approach as a method of legal
research has gained ground in the last forty

years?, not only in South African legal treatises

Geist des rémischen Rechts, 7/8th ed, (1924), 50-41, (Weir’s translation
in Zweigert and Kétz, infra.)

Van 2Zyl, Beginsels van Regsvergelyking, (1981), 14: 'Tog het daar
gedurende die afgelope jare hier te lande # groeiende belangstelling in

regavergelyking as navorsingsmetode en hulpmiddel by die bestudering van
regsprobleme ontwikkel.’
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or theses?, but also in judgments of the courts,
especially those of the Appellate Division®. There
are also several reasons which justify the use of
the historical method. The combination of the two
methods in the historical-comparative method has
many advantages, especially in research into the

origins and development of abandonment.

THE COMPARATIVE METHOD

The comparative method in 1legal research has
gained strength over the last fifty years and can
be justified as a method of research for this
study by a number of reasons of general

application.

Comparison allows one to learn from another and

Van 2yl, op cit, 14 cites the following examples: Van der Merwe, Die
Beskerming van Vorderingsregte uit Kontrak teen Aantasting deur Derdes,

(1959), (English, American, French, Dutch, German and Swiss law); Van
Heerden, Grondslae van die Mededingingsreg, (1961), (German, Dutch,
English and American law) ; Van Zyl's own thesis, Die
Saakwaarnemingsaksie in die Suid-Afrikaanse Reg: I Regshistoriese en
Regsvergelykende Ondersoek, (1970), (French, Dutch, Italian, German,
Swiss and Hungarian law); Pauw, Skuld in die Suid-Afrikaanse Privaatreg:
A Regshigtoriese en Regsvergelykende Ondersoek, (1976), (German, Swiss,
Dutch, French and English law). See also Hawthorne, The Crime of
Abortion. A Historical and Comparative Study, (1982), (English and

continental law).

Van Zyl, op cit, 14 cites the following examples: BK Tooling (Edms) Bpk
Vv Scope Precision Engineering (Edms) Bpk 1979 1 SA 391 (A), (German,
Dutch, English and American law); Johaadien v Stanley Porter (Paarl)
(Pty) Ltd 1970 1 SA 394 (A), (German, Dutch, English and American law) ;
Government of the Republic of South Africa v Ngubane 1972 3 SA 601 (A),
(Dutch, German, Italian, Spanish, Austrian, Swiss, French, English,
American and Scots law). For an insurance case, see Maritime & General

Insurance Co v Sky Unit Engineering (Pty) Ltd 1989 1 SA 867 (T),
(English law) .
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science thus makes progress®. If every person had
to find out personally that the earth was round
and travelled on a set oval course around the sun,
only Copernicus and a few others would have taken
the trouble to question or examine the earlier
Ptolemeian concept of a static earth. Comparison
is also a deep-seated human trait® and the very
nature of law is to compare one set of behaviour
with another’. The words comparative law ' suggest
an intellectual activity with law as 1its object
and comparison as 1its process.’® Since the
determination of the law relating to the concept
of abandonment is the purpose of this research,

the comparative method recommends itself.

The diversity of the laws created by the human
spirit in order to regulate conduct invites
comparison to explain the differences® and to
distil the essence of the concept under
evaluation. Contact with foreigners also makes it

indispensable to know their laws, otherwise

Constantinesco, Traité du Droit Comparé, (1972), 8.
Kahana, Three Great Systems of Jurisprudence, (1955), 2.

Kahana, loc cit.

Zweigert and Kétz, Introduction to Comparative Law, 2nd ed, (1992),
(translated by Tony Weir), 2.

Ancel, Utilité et Méthodes du Droit Comparé, (’Utilité’), (1971), 9.
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conflict is likely?°. Marine insurance is a clear
example of a case where the a South African
exporter or importer would need to know the law of
his foreign counterparts. It is therefore not only
natural for a study like this to compare different
legal systems, but inevitable in the nature of
field of activity where the law applies. Knowledge
of foreign law is thus advisable in the interest

of the businessmen engaged in that field.

In the last hundred years all sciences have put on
a international cloak“,~probably as a result of
the improved means of communication and travel'?.
The process of comparison is not a new one 1in
marine insurance. Indeed, comparison has been used
as a means of discovering or improving the law in
marine insurance from a very early time, as will
become apparent in subsequent chapters. Comparison
has been used as a tool not only in legislation,
but also by the most important writers on the
subject of marine insurance in the past, and the

judgments of the courts on both sides of the

10

11

12

Ancel, Utilité, 9-10.

Ancel, ’'Quelques Considérations sur les Buts et les Méthodes de la

Recherche Juridique Comparative’, (’Buts et Méthodes’), in Rotondi,
(ed), Buts et Méthodes du Droit Comparé, (1973), 5.

These are, ironically, the same factors which may sound the death-knell
of the concept of abandonment.
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Atlantic reflect the extent of the use of that

method over the last two hundred years.

The comparative method of research is used to
determine what the law is in different countries
or legal systems in order that one may distil the
essence of subject of study into a set of basic
principles which are universally applicable in the
countries or legal systems chosen for examination.
One can then compare the domestic law with those
basic principles in order to determine whether the
domestic law is sufficieﬁt. The comparative method
is designed to allow lacunae in the domestic
system to be filled with the best and most modern
provisions developed in other countries!?®. The
combined experience and learning of other
researchers who may be able to make important
contributions to the project through their own
studies of the subject are also made available to
the domestic system through the comparative
method. How others have approached a particular

problem or solved it can be a useful guide.

Comparison also enhances the knowledge of foreign

law, and through that knowledge, understanding of

13

Van Zyl, op cit, 17; Ancel, Buts et Méthodes, 4-5.
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the domestic legal system'®. This in turn allows
the researcher to make or suggest improvements to
the domestic 1legal system!®, and provides a
platform for the homologation of the law so that
the domestic and foreign 1legal systems may
correspond or so that differences between their
provisions may be minimised'®. Some even say that
comparative law and its unifying effect ’advances
amity of nations’'’. This may be of special
importance in a branch of the law such as marine
insurance law which deals with international

trade'®.

An understanding of the differences between other
legal systems also enhances the overall
understanding of the particular subject!® and a

general 1legal theory?°. It further leads to an

14

15

16

17

18

19

20

Van 2yl, op cit, 18; Ancel, Buts et Méthodes, 1 and S; Z2Zweigert and
Kdétz, op cit, 17-19; Kokkini-Iatridou, ’De Rechtsvergelijking’ in
Kokkini-Iatridou, (ed), Een Inleiding tot het Rechtsvergelijkende
Onderzoek, (1988), 28-29.

Van 2yl, op cit, 19.
Van 2yl, op cit, 23-24.
Kokkini-Iatridou, op cit, 26.

Other branches of commercial law which would tend to fall in this

category would include patents, copyright, trade marks, the carriage of
goods by sea and air, admiralty, the law of the sea and seabed,
pollution control and navigation on sea, in the air and in space.

Ancel, Buts et Méthodes, 6.
Kokkini-Iatridrou, op cit, 26.
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appreciation of the influence and indebtedness of
one system to the others compared?'. These
considerations are of particular importance for
South  African law with its questionable
understanding of abandonment and its search for
guidance in two different legal systems, namely
the English common law, possibly as amplified by
the Marine Insurance Act 1906, (’'the MIA’), on the
one hand, and the continental law as embodied in
the Roman-Dutch 1law of the seventeenth and

eighteenth centuries, on the other.

Legislative comparison?? has earned high
dividends in the past in commercial and maritime
law in having a unifying effect on different legal
systems®’. Good examples include the American
Harter Act of 1893 which ultimately led to the
Hague and Hague-Visby Rules, the English Bills of
Exchange Act of 1882, and the English Sale of

Goods Act of 1893%%., Given that the MIA has been

21

22

23

24

Kahana, op cit, S.

The assistance of comparative law is essential to legislators to make
good laws and has been used in the legislative process for more than a
century; Zweigert and Kdtz, op cit, 15-16. In marine insurance it can
be said with justification that the comparative process started much

earlier. See the discussion of statutory developments in Chapter 5§
infra.

Zweigert and Kétz, op cit, 23 et geq; Kokkini-Iatridou, op cit, 26.

Graveson, 'Methods of Comparative Law in Common Law Systems’, in
Rotondi, op cit, 299-316.
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copied 1in Canada, Australia, New Zealand and
India, it could be added to these examples. This
process was also at work in past centuries when
legislation on marine insurance was passed in
western Europe. The fount of all modern marine
insurance law, the famous French Ordonnance de la
Marine of 1681, was itself the product of a number
of earlier enactments, some of them of foreign
origin, such as the consolidating Barcelona
Ordonnance of 1884, the 1563 Ordonnance of Phillip
IT of Spain and another ordonnance by him in 1593
"pour les assurances de la bourse d’'Anvers’, the
Guidon de la Mer of the second half of the
sixteenth century and the 1598 Ordonnance of
Amsterdam®®>. As will become apparent in later
chapters, there is a considerable body of statutes
on marine insurance available, both in relation to
the past and the present. The process of
legislative comparison would thus not only be
possible, but may also be helpful, even in a civil

law country such as South Africa,

"where English law in the fields of commercial
law, criminal law and procedure has been adopted,

but subject to a modified civil law doctrine in

Emerigon, Traité des Agsurances et des Contrats a la Grosse, (1783)
(Boulay-Paty edition of 1827), Preface, xiv.

’
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the tradition of Roman-Dutch law.’?®

The comparative method, and consequently a study
using it, can also draw benefits from the study of
foreign case law. Foreign case llaw can be an
important means of <correcting or improving
domestic law and in shaping its development?’. It
can supplement the picture of the foreign legal
system’s provisions by revealing what the law is,
how it is applied in practice, and why it is what
it is?®. The problems experienced in a particular
legal system over a period of time may also become
apparent through a study of case law?®’. This is
an important point for this study, especially
since case law abounds on the subject of
abandonment, particularly in the English common
law jurisdictions, and dates back a very long
time. The wisdom of all those judgments and years
could be invaluable for South African law, as the

problems encountered by foreign courts over the

26

27

28

29

Graveson, op cit, 311.

Markesinis, 'Comparative Law- A Subject in Search of an Audience’ (1990)
53 Modern Law Review 1, at 3. A recent example of a wideranging search
for wisdom in a tragic case is to be found in the case of Airedale Trust
NHS v Bland [1993] 1 All ER 821 (HL), where the House of Lords referred
to American, Canadian, and New 2ealand case law and even to an
unreported South African judgment (by Thirion J and now reported as
Clarke v Hurst 1992 4 SA 630 (D)) on the question of the cessation of
feeding of a patient in what is known as a persistent vegetative state.

Markesinis, op cit, 7-12.
Markesinis, op cit, 16.
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years may suggest what direction any future

developments will take or require.

The comparative method involves a logical process
of a number of different steps, all designed to
serve the prime purpose of the comparison, namely
to find and evaluate the policy of the law. The
process commences with the posing of the question
or the selection of a problematic concept or
principle as subject of the study. This makes the
study functional by giving it a defined object of
research and a functional purpose®’. The research
then proceeds to determine how the different
systems approach that subject after choosing the
systems most suited for comparison and stating the
law in each country objectively according to a
special syntax or classification suitable for the
study of that particular object. Sometimes the
mere compilation of materials for a comparison
will be sufficient in itself and no further work
will be necessary?!. It may however not be
sufficient simply to compare the statutory

provisions®?. The comparison and evaluation occur

30

31

32

Zweigert and Kdtz, op cit, 30; Kokkini-Iatridou, op cit, 22.

Feldbrugge, ’'Sociological Research Methods and Comparative Law, in
Rotondi, op cit, 211 at 214.

Feldbrugge, op cit, 214.
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throughout this process®®. This process will be
used in this study, but not on its own, as there
are good reasons why a study of abandonment should
go beyond a mere comparison of the existing rules
and principles of different 1legal systems.
Throughout, however, cognizance will be taken of
the fact that what is used for comparison depends
to a large extent on the circumstances3!, which

cannot be determined in advance.

There are an equal number of reasons why the
comparative approach is specifically useful for a
study and evaluation of the principles of

abandonment in South African law.

The history of abandonment, like the history of
marine insurance generally, is truly
international, which makes the comparative
approach indispensable. It will become apparent in
the chapters dealing with the history of
abandonment provisions that the principles of
abandonment did not originate or develop in a

single country or place®®. Marine insurance law

33

34

35

Zweigert and Kdtz, op cit, 30-41. See also Kokkini-Iatridou, op cit, 22-
23.

Feldbrugge, op cit, 215.
See Part II, Chapters 4 and S infra.
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developed in the setting of a European jus
commune, based on Roman law, developing over a
number of centuries and spreading across the face
of Europe and beyond®*. It 1is clear that
developments in one country or town frequently
influenced developments relating to abandonment
principles in other countries or towns?’. It is
equally clear that marine insurance law 1is
generally the same in all the countries where
continental law or the English common Ilaw
prevails®®. A comparison of the 1law in the
countries which share a common legal heritage with
South Africa also allows one to determine whether
South African law is in consonance with the law of
the rest of the world and has kept pace with the

latest scientific legislative acts elsewhere??.

36

37

38

39

Marnewick, A Critical Analysis of the Law to be applied to a claim for
Marine Insurance, with reference to Non-disclosure and Abandonment, and
the Need for Codification, LIM thesis, University of Natal, (1991)
Chapters 2 and 3.

See Chapters 5-10 infra, where the individual ordonnances and codes are
discussed and compared.

'No branch of the law can more properly be denominated a science, than
insurance; and since this contract 1is substantially the same in
different countries, and continues to be the same now that it was
formerly, the decisions of the courts, whether ancient or modern, and
the opinionsa of writers, whether American, English, Italian, or French,
are equally applicable to it’: Phillips, A Treatise on the Law of
Insurance, 4th ed, (1854), Vol I, Preface, vii.

In Van Rensburg v Weiblen 1916 OPD 247 at 252 Ward J referred to the
French and German codes to demonstrate that South African law was the
same as French and German law on the question of the validity of a
pactum commissorium and added: 'I do not quote the Codes as proving what
the law on the subject is but only as showing that the law as here laid
down 1s in accord with the most recent scientific legislation in
countries which like our own drew largely from the same sources.’
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This is especially true for marine insurance which
has seen recent codifications in Germany*® and
England®!, and replacements of earlier codes more
recently in Greece®?, France®® and Canada®® in

the last forty years.

South African law is an amalgam?® of the Roman-
Dutch law of the seventeenth century, English law,
and statutes which were and still are often based
on English statutes®®. The Roman law component of
Roman-Dutch law was not unique to Roman-Dutch law,
but formed part of the European jus commune and
law merchant which regulated the commercial
aspects of business in and between the various
trading countries of western Europe, and spread

under the influence of the Roman Catholic Church
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In 1900.
In 1906.
In 1956.

In 1967 the provisions of the Code de Commerce (’the CdeC’) of 1807 on

marine insurance were replaced by those of Law 522 of 1967 and the
Decrete of 1968 supplementing it.

In 1993.

On the precise composition of South African law see Hahlo and Khan, The
South African Legal System and its Background, (1973) ; Hosten et al,
Introduction to South African Law and Legal Theory, (1977); Van Zyl,
Geskiedenis van die Romeins-Hollandse Reg, (1979); and De Wet, Die Ou
Skrywers in Perspektief, (1988).

Examples of such acts are the Admiralty Jurisdiction Regulation Act 103

of 1983, the Merchant Shipping Act 57 of 1961, the Insolvency Act 24 of
1936 and the Divorce Act 70 of 1979.
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and with the exploits of the early seafaring
explorers. The result was a set of commercial laws
pased on Roman law?’ which were substantially the
same in all the mercantile countries of Europe and
in England, as well as 1in ‘their overseas
possessions. These facts justify the comparative
approach in the study of legal problems or
concepts which have not been finally resolved in

South African law.

The comparative approach is also justified with
regard to abandonment in South African law in that
the law on the subject is uncertain, undeveloped
and incomplete®®. Comparison would allow a
widening of the horizon for South African law,
both historically and scientifically, and would
allow change to be effected at a quicker pace®’.
The question whether improved means of
communication and navigation have not rendered
abandonment altogether unnecessary also arises,
and it will be helpful to see how other legal

systems have responded to that question®?,
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Ancel, Buts et Méthodes, 5.
Marnewick, op cit, Chapter 6.

Constantinesco, op cit, 9.

Compare, for example, the approach in Van Rensburg v Weiblen, supra, at
252,
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especially in the light of the contradictory
approaches adopted recently by the Netherlands®?
on the one hand and Canada®?® on the other. The
former abolished the assured’s right to abandon
altogether while the latter enacted a Marine
Insurance Act which preserved the right to

abandon.

The comparative method alone, however, is felt to
be insufficient for the pu