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ABSTRACT

The 9/11 attack on the United States” World Trade Center and Pentagon is one of the most
notorious events which occurred in history. The attack has highlighted the weaknesses and
accessibility of the international supply chain for terrorists to use as a medium for attacks. To
address this problem, the World Customs Organisation (WCO) has created the WCO Security and
Facilitation in Global Environment Framework of Standards, 2007 (WCQ SAFE Framework of
Standards). This international instrument provides a guideline for WCO Members to adopt within
their customs legislation and practices to secure the international supply chain, whilst facilitating
international trade. South Africa is presently in the midst of transforming its existing customs
legislation and practices to meet international customs standards and norms. One of the South
African Revenue Services’ objectives of its Customs Modernisation Programme is to capture the
main objectives of the WCO SAFE Framework of Standards. This study determines the extent
South Africa has incorporated the WCO SAFE Framework of Standards into its proposed
customs legislation. It is concluded that South Africa’s Draft Customs Control Bill has, in its
erlltirety, captured and incorporated the main aims and objectives of the WCO SAFE Framework
of Standards. A few shortcomings have, however, been identified within this study. It is highly
recommended that the shortcomings of the Draft Customs Control Bill be addressed and revised

to fully capture the essences of the WCO SAFE Framework of Standards.
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Introduction

Customs administration plays a significant role in each of our lives, yet it is given very little or no attention

by the final consumer.

In this day and age, goods ranging from the food we buy to the cars we drive, are manufactured from
materials originating in different parts of the world. For instances, we all are familiar with the terms ‘Made
in China’ or ‘Made in India’ typically found on the labels of our clothing we purchase. However, how
many of us actually stop to consider that this item of clothing was made in another country half way across

the world?

International trade has grown at a phenomenal pace over time As international trade soars to phenomenal
heights, so does international terrorism and crime. A notorious example of this is the attacks on the United
States (US) on September 11, 2001. This illustrated the vulnerability and accessibility of the international
supply chain and its impact on international trade. Countries became fearful and suspicious, and began to
question every movement of goods across their borders. The attacks also demonstrated that carrier
mediums such as planes, ships, and containers, to name a few, could be utilised as weapons of mass
destruction. The 9/11 attacks called for world leaders to set aside their differences and to come together to

fight terrorism.

If terrorists were to utilize international transport carriers and containers as a weapon of mass destruction,
this would have a catastrophic impact on world trade and the economy of any country targeted. This would
especially be the case if the international shipping carrier mediums were utilised as the potential weapon or
vessel of destruction and terror', since approximately 90% of international trade is transported by sea’. To
understand the magnitude of this statistic, in 2005 approximately 14 333 million tons of cargo was

transported by sea, of which 211 million tons was moved for South Africa.’

If a sea going vessel or any of its consignments were to be utilised as a potential vehicle of destruction by
terrorists, the impact in comparison to the 9/11 attack will be immeasurable.* As a hypothetical example,
assume that a container liner rigged with explosives exploded in the port of Durban. Since Durban has the

busiest container port in South Africa’, this would have a devastating impact on South Africa. Not only

! Stefan A. Wirths. What is the relationship between the maritime anti-tervorism systems created by the USA and the
existing multilateral maritime security systems? (2005)3. Available at
http://www.publiclaw.uct.ac.za/usr/public_law/LL MPapers/wirths.pdf, (Accessed 11.04.2010).

2 Ahoy Cargo. The Global Shipping Network Revealed, (15/01/10). Cargo Freight News. Available at
http://www.ahoycargo.com/cargo-freight-news/2 | 88-the-global-shipping-network-revealed.html. (Accessed 19/03/10).
3 Martin Stopford. Maritime Economics. 3™ edition.(2009) 349&378.

4 Supra: Footnote 1

3 World Port Source. Ports in South Afvica-Port of Durban. Available at

http://www.worldportsource.com/ports/ZAF Port_of Durban_50.php. (Accessed 13/04/10)




would thousand of lives be lost in the explosion®; the damage to physical infrastructure, businesses, the
economy and markets will cost South Africa billions, if not, trillions of Rands. In such circumstances, full
recovery is unlikely due to the amount and degree of damages that may be caused as a result of the
explosion. This is without taking into consideration the direct and indirect impact and cost to other

countries, economies, markets and businesses throughout the world that are linked to South Africa.

The recent Transnet Strike, of May, 2010 illustrates the importance and impact the South African ports
system has on South Africa’s entire economy., This 17-day strike’, which involved both port and railway
Transnet workers®, had an enormous impact on South Africa’s economy and related industries’. The strike
cost South Africa an estimated R7 billion, which equates to approximately 0.2% of the country’s Gross
Domestic Product (GDP).'"" This recent experience demonstrates the significance the South African port
system has on its economy and the severity a potential terroristic attack will have on the South African

economy if any of its port were to be attacked.

Customs administrations, which are found at every border post of entry and exit of a country, aid with the
administration of international trade moving into, out of, or in transit through their respective national
borders.!" Customs administrators play a significant role in international trade due to their wide range of

responsibilities and duties that are entrusted to them.

i

® According to 2007 statistics, the population ranges from500 000 to 3.4million people living in and the surrounding
metropolitan areas in the vicinity of the Port of Durban. For more information on the port of Durban, refer to Supra:
Footnote 6.

" Terry Hutson (Ports & Ships). Transnet increase earnings and profits for haif year. (28 October 2010). Available at
http://www.ports.co.za/news/news 2010 10 28 01.php#one. (Accessed 6/11/10).

¥ Railway Africa Editor. Effects of Transnet strike. (18 May 2010) Available at
http://www.railwaysafrica.com/blog/2010/05/effects-of-transnet-strike. {Accessed 6/11/10).

? Importers; exporters; shipping lines; transporters, manufacturers and local import and export industries such as
agriculture, perishable goods, wine, metal, etc in South Africa were severely affected. This is not to mention the
international business lost to other countries due the disruption of trade and the international supply chain, and lost due
to ships either calling at surrounding ports around South Africa or completely diverting from South Afiica’s ports. For
more information about the strike and the impact it had on the various industries and key role players in the supply
chain, the reader may refer to the following articles: (Accessed 6/11/10)

Business Report. Truck maker warns on Transnet’s strike after effects. (4 June 2010), Available at
http://www.busrep.co.za/index.php?fSectionld=552 & fArticleld=5500642;

Terry Hutson. Strike continues-BMW forced to cut back production. (27 May 2010). Available at
http://ports.co.za/news/article 2010 05 27 4205.html#one;

From the Old. DA on SATAWU Transnet strike: will cost jobs. (26 May 2010) Available at
http://fromtheold.com/news/da-satauw-transnet-strike-will-cost-jobs-2010052618203.html;

Business Day. Transnet s strike over. (26 May 2010) Available at
http://www.businessday.co.za/articles/Content.aspx?id=109950;

Railway Africa Editor. Effects of Transnet strike. (18 May 2010) Available at
http://www.railwaysafrica.com/blog/2010/05/effects-of-transnet-strike;

Business Report. Transnet s strike s effects ‘devastating’. (26 May 2010). Available at
http://www.busrep.co.za/index.php?fSectionld=552& fArticleld=5486748;

Terry Hutson (Ports & Ships). Strike continues- little cargo being uplifted at Durban or Cape Town. (17 May 2010).
Available at: http://ports.co.za/news/article_2010_05_16_ 0957 html#one

10 Business Report. Transnet’s strike’s effects ‘devastating’, (26 May 2010). Available at
http://www.busrep.co.za/index.php?fSectionld=552& fArticleld=5486748 (Accessed 6/11/10).

" Mark Goodger (GMLS). (2009) [Lecture Handout] Customs & International Trade environment: Customs & Excise
Sfocused. (2009) at 2. Customs Theory Module. UKZN: Maritime Studies Unit,




Previously customs administrators primarily focused on revenue collection; policing and protection of the
movement of goods, agricultural products, and illegal substances; ensuring trade compliance and
supervising national trade agreements relating to the movement of goods through their borders; trade
facilitation; protection of domestic industries; and other border policies for their government and
agencies.'? Customs administrators were trained not to trust any person or cargo, to maintain a mental mind
frame and attitude to be alert and suspicious of all movement of cargo and passengers entering or leaving
their custom territory."”> With the exception of trade agreements amongst trading partners and international
conventions, custom administrators rarely worked in collaboration with other customs administrators

beyond their customs territory, nor did they adopt the same or similar customs practices and policies.

Customs administrations are the only bodies that possess the necessary powers and are in the ideal position
to assess, secure and monitor the movement of all goods, capital and people across their respective national
borders. The World Customs Organization (WCQO) SAFE Framework of Standards, 2007 defines the

importance of customs administrations as follows: 3

Customs administrations have important powers that exist nowhere else in government - the
authority to inspect cargo and goods shipped into, through and out of a country. Customs also
have the authority to refuse entry or exit and the authority to expedite entry. Customs
administrations require information about goods being imported, and often require information
about goods exported. They can, with appropriate legislation, require that information to be
provided in advance and electronically. Given the unique authorities and expertise, Customs can
and should play a central role in the security and facilitation of global trade.

Due to their wide range of powers, responsibilities and duties Customs are the most suitable to securitise
international supply chains and protect their respective national borders from potential terroristic attacks.
Subsequent to the 9/11 attacks, customs administrations duties and responsibilities have been expanded to
devote a significant portion of their focus to improve, monitor and modernise customs control measures
and securitise the international supply chain. Custom administrators are now assigned the task to secure,
protect and monitor the entire international supply chain'® and movement of goods on all modes of
transport, For instance, these authorities, which were previously predominantly import focused, are now
required to become internationally focused on the movement of goods. This means customs administrations

must not only concentrate on the safety and security of the goods imported into their country, but that they

2 David Widdowson. “The changing role of customs: evolution or revolution?” (2007)1(1). World Customs Journal at
31

13 Ronnie Van Rooyen. Custom Theory Lecture Notes. Customs Theory Module. 2009. University of Kwa-Zulu Natal:
Westville.

" Supra: Footnote 33.

'* The entire supply chain constitutes as from the seller’s warchouse in the country of export to the buyer’s premises in
the country of import.



must also monitor the safety and security of the goods exported from their country on behalf of customs

administrators in the country of import.'®

The 9/11 attacks on the US highlighted the desperate need for security measures and initiatives to protect
and secure the international supply chain and the national borders of each country participating in the
supply chain. A number of security measures and initiatives were created, adopted and implemented
indifferent countries in order to secure their supply chain and protect their national borders. In response to
the 9/11 attacks, the US immediately took the necessary precautions and measures to tighten the reins of
the security structures surrounding their supply chains and national borders. They have created new laws
and developed and implemented a number of security initiatives such as the Custom Trade Partnership
Against Terrorism (C-TPAT), the 24 Hour in advance vessel manifest rule (24 Hour Rule), Container
Security Initiatives ports (CSI ports) '” and Mega ports initiatives'® purely for these purposes. The US has
also entered into security trading programmes with surrounding trading partner countries such as Canada
and Mexico to protect their borders.® Other countries, such as Australia, New Zealand, the European
Union, Singapore, and Canada fell in step with the US, developing and implementing programmes to

protect and secure their respective national borders and supply chains.?

The common aims of all these different security measures and initiatives are to prevent and eliminate any
type of potential terrorist act at any point in the international supply chain. These measures and initiatives
prevent terrorists from using different modes of international transportation and cargo as a potential vehicle
of massive destruction. For example, CSI ports throughout the world, including most US ports and
Durban®! make use of container scanning machinery and devices to detect potentially high-risk goods such
as explosives. Containers suspected of containing high-risk cargo will be detained and inspected by
customs administrators. If explosives are detected, this container and all explosives will be removed from

the supply chain, thereby protecting the international supply chain and the country of destination.

Each of these individually established supply chain security initiatives and programmes call for different
security requirements and procedures that the business operators must comply with, in order for their cargo

to enter or exit these countries’ borders. Some of these customs administrations set out substantially higher

'® Ronnie Van Rooyen. Customs in the 21" century: Emerging Issues on Global Compliance driven by the Role of
Customs in the 21st Century; the Impact of Customs-to-Customs and Customs-to-Business in the AEO (duthorised
Economic Operator) programmes; Current Status and SARS Implementation. GMLS: Supply Chain Global Compliance
conference. (26/03/10).

" Thisis a security initiative developed by the US Customs and Border Protection Bureau,

'* Fabienne Vermeeren. 13" EU Policy. Situation of supply chain security in the U.S. and prospects of global effects in
other countries. (17/09/09) Whitecase LLP. Available at www.whitecase.com. (Accessed 28/02/2010).

' The U.S. Free And Secure Trade (FAST) program was established between surrounding trading partners, Canada and
Mexico. (U.S. Customs Border & Protection. Free and secure trade (FAST). 2008. Available at www.cbp.gov.
(Accessed 22/03/10).

* X Gutierrez...et al. ‘Voluntary supply chain security program impacts: An empirical study with BASC members
companies.’(2007)1(2) World Customs Journal at 31.

*! The port of Durban launched this initiative on 23 June 2003. (SARS website. Container Security Initiative. Available
at: http://www.sars.gov.za/home.asp?pid=3638. (Accessed 18 October 2010).




levels of customs security requirements, whilst others were more lenient. This proved to be detrimental to
trade facilitation and the flow of legitimate international trade amongst trading countries.”> Other
burdensome factors such as the duplication of time-consuming customs procedures® to be conducted in
both the country of import and export have resulted in further disruptions and delays in the flow of

international trade.?*

The World Trade Organisation (WTO) supervises, controls, regulates and addresses. other issues, which
may influence and affect international trade amongst trading nations i.e. its members.”* The WCO is the
‘voice of the global customs community’ as it is an international organisation that focuses on and addresses
all customs related matters.”® The WTO works hand -in- hand with the WCO to promote the facilitation of
trade and the movement of goods amongst trading countries.”” The WTO had, with the assistances of the
commercial industry, identified the abovementioned disruptions in the flow of legitimate international

trade.”®

The WCO realized the need for an international instrument, which would set a uniform benchmark for
customs administrations to secure the international supply chain whilst ensuring the flow of international
trade was not disrupted. Subsequently, the WCO endorsed” and adopted, the WCO Security and
Fgcﬂftatian in Global Environment Framework of Standards, 2007°°(the SAFE Framework or SAFE).

The SAFE Framework is a renowned international instrument, which is changing the manner of
international trade compliance and custom procedures throughout the world. The SAFE Framework was

developed on the basis of the Revised Kyoto Convention (RKC)*! to simplify and facilitate the flow of

22 Supra: Footnote 12,
3 For example, custom administrators are required to perform an intensive inspection of the goods in both the country
of export and import, consuming both valuable time and money of the business operators involved in the transactions.
These disruptions are felt substantially in industries using Just-in-Time supply chain methodologies and production
systems.
* Mark Goodger. ‘New WCO instruments: The SAFE Framework of standards and the AEO accredited compliance
status, their impact on supply chains. GMLS supply chain compliance conference. Durban: Elangeni Hotel. (26/03/10).
¥ Wikipedia. World Trade Organisation. Available at www.wikipedia.org. (Accessed 29/05/10)
% WCO. World Customs Organisation: About us. Available at fittp://www.weoomd.org/home_about_us.him.
(Accessed 3/12/10)
*7 Supra: Footnote 25.
* The WTO narrowed down the following highlighted areas as the cause trade disruptions:

1. Excessive government documentation requirements;

2. Lack of automation and insignificant technology;

3. Lack of transparency, unclear and unspecified import and exports requirements;

4. Inadequate customs procedures, particularly audit-based controls and risk assessment techniques;

5. Lack of co-operation and modernisation amongst Customs and other governmental agencies, which

impedes efforts to deal effectively with increased trade flows.
[Supra: Footnote 12.]
¥ In June 2005, [Michel Danet. WCO SAFE Framework of Standards, 2007: Letter by Secretary General of WCO.
(2007) at 2].
0 Also known as the ‘WCO Framework of Standards to Secure and Facilitate Global Environment.’
*! Global Options, Inc. Balancing Security and Trade Facilitation in the 21 Century Global Supply Chain: A Study
Evaluating International Agreements to Implement The SAFE Framework of Standards.(2008) at pg 5. Available at
http://www.uschamber.com/NR/rdonlyres/eaqg7z6 yzbzktwvsrrvqoy74ceamvrgx vnziwwijStiey5 3vezhxkm2schijgbmfeg
xscnfbbemltslhsvxggcpsriih/balancingsecurityandtradefacilitationinthe2 1 stcenturyglobalsupplychain.pdf (Accessed
19/03/10).




legitimate trade, and the US’ security initiative, C-TPAT** to aid its members with the development and
incorporation of security initiatives. The essential principles, concepts and standards of these two
instruments laid the solid foundation on which the WCO SAFE Framework stands today. This international
instrument modernizes the security standards of the international supply chain, whilst simultaneously

facilitating the flow of legitimate trade.

SAFE aims to introduce safer, more efficient and effective international trade regimes by stipulating the
minimum threshold of security standards and principles that must be adopted by its members.”® Change,
however, is a slow and an ongoing process, which is dependent on the rate and capacity at which WCQ
Members can implement the SAFE Framework into their customs practices and legislation.** The SAFE
Framework strives to close and remove any loopholes there may be within the international supply chain,

which may be accessible to terrorists.

The 175 WCO members* account for approximately 99% of international trade.*® By each WCOQ member
adopting and implementing the WCO SAFE Framework of Standards into their national customs legislation
and practices, a large proportion of international trade will move through secure and protected supply
chains. To date, 161 WCO members have expressed their intention of implementing SAFE Framework into

their national customs practices and legislation.”’

Countries such as the US, Australia, New Zealand, the European Union,*® Canada®, and Singapore40 have
already established and implemented the SAFE Framework into their respective customs legislation(s),

administration and practices.

South Africa too has also been making the necessary changes to its legislation and practices to implement

and incorporate the SAFE Framework. South Africa has gradually been phasing in the standards of the

32 Supra: Footnote 12.

3 Supra: Footnote 33.

3 The WCO acknowledges and caters for the different levels of capacity of each of its Members to adopt and adhere to
this international instrument. It has subsequently made provision for each of its members to implement the instrument
into their legislation and administrations within their own capacity. (WCO SAFE Framework of Standards of 2007.
Foreword: Implementation. page 4.) Based on this provision, WCO members throughout the world are continuously
involved in adopting, implementing and phasing in the SAFE Framework into their legislation and administration
within their own capacity. Consequently, the SAFE Framework is fully implemented and practiced by each of the
WCO members at different stages in time.

% The number of members of the WCO to date.

35 Supra: Footnote 33.

" WCOQ. Members who expressed intention to implement WCO SAFE Framework of Standards to Secure and
Facilitate Global Trade. (3/5/10) Available at
http://www.weoomd.org/files/1.%20Public%20files/PDFandDocuments/Enforcement/FOS_bil_03.pdf. (Accessed
23/05/10).

* Michael D Laden. The genesis of the US C-TPAT program: Lessons learned and earned by the government and
trade. (2007)1(2) World Custons Journal at 75.

¥ M Irish, ‘Supply chain security programs and borders administration.” (2009) 3(2) World Customs Journal at
79. Avaiable at http://worldcustomsjournal.org/media/wej/-2009/2/WCJ_V3N2_Irish_(web).pdf. (Accessed 16/02/10).
“0 Supply chain security branch, Singapore Customs. ‘Singapore’s supply chain security program.’ (2007) 1(2) World
Customs Journal at 71. Available at http://worldcustomsjournal.org/media/wcj/-

2007/2/singapores_supply chain_security program.pdf. (Accessed 18/02/10),




SAFE Framework through its South African Revenue Services’ (SARS) *' Customs Modernisation
Programme. Various security initiatives,” such as the Container and Cargo Scanner Initiative (CCSI) and
the International Ship and Port Security Codes (ISPS codes) have been implemented. ** In addition to these
security initiatives, South Africa is currently redrafting its national Customs and Excise legislation, which
provides the SAFE Framework with the necessary legislative authority the Framework, calls for from WCO

Members.* This will be discussed in detail in chapter 2 of this study.

South Affrica’s current Customs and Excise legislation, the Customs and Excise Act no.91 of 1964 (the
Act), has governed customs’ administrations, proceedings and practices from the time of its enactment.
However, since South Africa acceded to the RKC on May 18, 2004" and other WCO instruments such as
the SAFE Framework, the SARS has decided to redraft the Act.

The redrafting of the Act resulted in the development of the Customs Control Bill and the Customs Duty
Bill. The Customs Control Bill develops the South African Customs control system,* and deals directly
with the policing and management of the different aspects of the movement of goods and persons through
South Africa’s borders and the international supply chain processes.”” The Customs Duty Bill addresses
different aspects of the customs trilogy, namely Classification, Rules of Origin and Valuation. It is also
responsible for customs duty impositions, assessments and the payment and collection of customs duties

and revenue.*

Aside from creating new and separate Acts, which will respectively deal with Customs and Excise, the
rationalization behind this decision is to modemrnise South Africa’s customs legislation, procedures, and
protocols.”” Customs modernisation is important to international trade since it simplifies and facilitates the
flow of legitimate international trade through trading nations’ borders whilst securitizing the supply chain
in which poods move. The Bills are designed to support existing and new emerging international

conventions and practices and their respective standards and principles, such as the RKC and the WCO

“! 1t must be noted that South Africa’s Customs administration is a division within the South African Revenue Services.
*? These security initiatives will be discussed at a later stage in this study.

3 SARS, Container and Cargo scanning initiative. SARS. Available at
http://www.sars.gov.za/home.asp?pid=3637#SARS strategy. (Accessed 25/04/10).

 SARS. SARS Customs Modernisation presentation to the MCLI (February 2010) at 3. Available on
http://www.sars.gov.za'home.asp?pid=29882. (Accessed 30/4/10).

* Draft Customs Control Bill. Preamble. Page 38.

%6 Erasmus, D.N. Redrafting the Customs & Excise Act. SA ePublications. (2010)20. TAXtalk. SABINET. Available at
http://search.sabinet.co.za. (Accessed 10/04/10).

7 Mark Goodger. Commentary deadline for new Customs Act. Jacobsen’s Articles. (20/11/09). Available at
http://'www.customstariff.co.za/index.htm. (Accessed 13/10/10).

* Draft Customs Bill: Explanatory Memorandum. The Proposed Customs Duty Act. Page 53.

© Maris. L. Customs, mordernisation and Jacobsen’s commitment. Jacobsen’s Articles. (13/11/09) Available at
http://www.customstariff.co.za/index.htm (Accessed 13/04/10).




SAFE Framework of Standards.®® This means that South Africa’s Customs practices will be in line with

international conventions, standards, practices and globalised trends.”"

The Custom Bills were also developed with the SARS’s strategic objectives in mind. The essential strategic
objective relating to this study is “to enhance trade facilitation and border control through improved trade
supply chain management.”> This directly addresses the incorporation of the SAFE Framework into South

Africa’s legislation and practices.

The aim of this study is to determine the extent to which the SAFE Framework of Standards has been

incorporated into South Africa’s Custom Bills.

Do South Africa’s Customs Bills achieve the objective of SARS, to align South Africa’s customs
legislation with the SAFE Framework? If so, to what extent has South Africa incorporated the SAFE
Framework into its new Customs legislation? Have the Customs Bills achieved the core objectives of the
SAFE Framework™, namely to secure international supply chains, whilst facilitating trade? Where do the
Bills fall short of implementing the SAFE Framework of Standards? What is the impact and effect of these
shortfalls in terms of incorporating SAFE? How can these shortfalls be rectified to incorporate SAFE?

This study will attempt to address each of the abovementioned questions.

The appropriate authorities are still in a position to make the necessary alterations to the Draft Bills before
they are enacted. Suggested discrepancies in the Bills are currently under consideration and the appropriate
alterations are being made.** Once enacted, amendments to the Acts are lengthy procedures, which can take
months, or even years, The current period is therefore a crucial stage where kinks in the Customs Bills need
to be ironed out and appropriate changes made to bring them more in line with the SAFE Framework and

ultimately international practices.

% SARS. Customs Modernisation: Presentation to delegates at the SARS IDZ Workshop. (16/07/09). Available at
http://docs.google.com/viewer?a=v&g=cache:0aNx7 Nvkhcl:www.sars.gov.za/Tools/Documents/DocumentDownload
.asp%3FFilelD%3D50229+S ARS+IDZ+Workshop+Customs+Modernization&hl=en& gl=za&pid=bl&srcid=ADGEES
hTvOn3Fs_PnxvlvNeFGIDFAJvdrDMYQRObaZKiPywqRsGdsYRORpb6MTKbZxDt709aZUmwA3TOX xNzi3 tx fHs5
N_FONID-VhX-

yFDZThMBEKUKNIEY mExyck fUArwSR8ywGF &sig=AHIEtbQ6n2p9k 19U N4DGIXBXs5Neq2HGg.  (Accessed
06/03/10).

3! Supra: Footnote 46.

52 SARS. South African Revenue Services Strategic Plan 2009-2012: Update for 2009-2010. SARS. (24/06/09) page 7.
Available at

http://docs.google.com/viewer?a=v&q=cache:tQ0ywb012cwl: www.sars.gov.za/Tools/Documents/DocumentDownload
.asp%3FFilelD%3D48693+S AR S+Strategic+Plan+2009-2012:+Updatet+for+2009-
2010&hl=en&gl=za&pid=bl&srcid=ADGEESi4S9thcTDSkeBrG3quHU-
JFVduwVBzql720bldysHx761.V21 vbito2elBJ18fopx TEm6XQZ5Ibgd-

Zvv9c9z2hyrUzQwWkkpuROuGbhK TEt1 iOuuQJvPRr4iQXxLVWRsd7WXeN&sig=AHIEtbQ{9adNWOZ1SXaq8kC
xEb217X-MrA. (Accessed 24/04/10).

>> And the strategic objective of SARS (Supra: Footnote 52).

3 According to Advocate Tinus Barnard, the proposed date of the enactment of the new Customs Acts is November 1,
2010. (Barnard. T. Introduction & critical examination of certain aspects of the proposed new South Afiican Customs
and insight into the internal administrative appeal process. GMLS: Supply Chain Global Compliance conference.
(26/03/10).




Furthermore by making the necessary alterations to the Customs Bills, SARS will not only achieve its
objective to modernise and align South Africa’s customs legislation with international practices,” it will
help open additional international business opportunities and facilitate trade. The new legislation will make
South Africa a more attractive market to conduct business in, as it will offer international operators a secure
and safe supply chain channel. South Africa will be one of the few developing countries to provide a secure
supply chain supported by national legislation, allowing the country to retain its current market and giving

it an edge over its competitors.

The study will illustrate the flaws in the Custom Bills, giving SARS Customs administration the option to
develop security initiatives to address the shortfalls, should they choose not to alter the Customs Bills.
SARS may begin with the development and implementation of these security initiatives, subsequently
allowing for a more rapid implementation of the SAFE Framework into South Africa’s administration and

practices.

A portion of this study will dedicated to the WCO SAFE Framework of standards, 2007. This will enable
the reader to develop an understanding of the Framework and to be able to determine the extent to which

the new South African customs legislation has incorporated the SAFE Framework.

5 Supra: Footnote 49.
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Chapter One: The WCO SAFE Framework of Standards, 2007

This chapter outlines the WCO SAFE Framework of Standards, 2007. This international instrument, its
objectives, aims, twin pillars and their respective standards, need to be incorporated into WCO member’s
national customs legislation and practices, in order to fully incorporate the SAFE Framework. South
African legislation will be compared to the overall objectives and principles of this international
instrument, to develop a sense of the extent to which South Affrica has incorporated the SAFE Framework

into its national legislation.

The SAFE Framework of Standards was developed to secure the international supply chain whilst

facilitating trade. It accomplishes these two fundamental goals by setting forth the following objectives:

The SAFE Framework aims to:
1. Establish standards that provide supply chain security and facilitation at a global level to
promote certainty and predictability.
2. Enable integrated supply chain management for all modes of transport.
3. Enhance the role, functions and capabilities of Customs to meet the challenges and
opportunities of the 21* century.
4 Strengthen co-operation between Customs administrations to improve their capability to detect
high-risk consignments.
5 Strengthen Customs/Business co-operation.

6. Promote the seamless movement of goods through secure international trade supply chains.”’

The SAFE Framework of Standards has four core elements, which are achieved through the

implementation of its twin pillars. These are as follows: (emphasis in the original)™®

First, it harmonizes the advance electronic cargo information requirements on inbound, outbound
and transit shipments. Second, each country that joins the SAFE Framework commits to
employing a consistent risk management approach to address security threats. Third, it requires
that at the reasonable request of the receiving nation, based upon a comparable risk targeting
methodology, the sending nation's Customs administration will perform an outbound inspection of
high-risk containers and cargo, preferably using non-intrusive detection equipment such as large-
scale X-ray machines and radiation detectors. Fourth, the SAFE Framework defines benefits that
Customs will provide to businesses that meet minimal supply chain security standards and best
practices.

56 For ease of referencing, a full version of the WCO SAFE Framework of standards, 2007 is available in Annex A of
this dissertation.

STWCO. WCO SAFE Frameworlk of Standards, 2007. Objective and principles of the SAFE Framework. (2007) at 3.
38 Supra: Above: Four Core elements of the SAFE Framework.
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Twin Pillars

The seamless movement of goods through a safe and secure international supply chain is dependent on two
vital entities, i.e. economic business operators, which make up the international supply chain and Customs
administrations. Bearing the importance of these entities in mind, the WCO has developed Twin Pillars
within the SAFE Framework, which require the assistance and co-operation of these two entities to secure
the international supply chain whilst facilitating trade. The SAFE Framework of Standards’ Twin Pillars,
the Customs-to-Customs network arrangements and Customs-to-Business partnerships, are the heart of the
SAFE Framework of standards. It is on the meticulous underpinnings and standards of these two pivotal

pillars that the understanding and implementation of the SAFE Framework of Standards rest.”

Pillar 1: Customs-to-Customs network arrangements®

Customs administrations continuously face the evolving challenges of the 21* century as the complexity of
international trade increases over time. WCO Customs administrators are, however, not abandoned to
perform and enforce their growing responsibilities and duties alone. With international terrorism threats
constantly on the doorstep of international trade, the SAFE Framework of Standards strives to assist WCO
members’ Customs administrators to prevent and fight international terrorism. Customs administrators
may, with the adoption and incorporation of the WCO SAFE Framework in their national Customs
legislation and practices, perform their expanding duties and responsibilities with the assistance of other
WCQO Customs administrators throughout the world and their respective authorised business operators. The
SAFE Framework of Standards Customs-to-Customs arrangement network pillar develops an open, co-
operative relationship between Custioms administrators, These administrators must apply and utilize the 11
Customs-to-Customs Standards stipulated within the first pillar in order to maximize the security of the

international supply chain whilst facilitating international trade.®’
Customs- to- Customs standards

The 11 Customs-to-Customs standards will help develop this network between Customs administrations.
The standards outline the minimum threshold Customs administrators must implement within their
Customs practices and national legislation for them to effectively perform their functions in terms of Pillar
1 of the SAFE Framework. These standards will ensure the safety of goods by calling for Customs
administrations to adopt and adhere to specific, uniform Customs practices, roles and duties. These
standards, listed in Table 1 below, are the essential and underlying factor for the implementation of the first

pillar, the Customs-to-Customs network arrangements.%

*® Supra: Footnote 57- Twin pillars of the SAFE Framework

80 Refer to Annex A: WCO SAFE Framework of Standards, 2007. Pillar I- Customs-to-Custom. pg 7-25 for a detailed
breakdown of Pillar [ and its 11 standards.

8! WCOQ SAFE Framework of Standards, 2007. Pillar I- Customs-to-Customs: Introduction. pg 7.

82 Supra: Above,
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1. Integrated Supply Chain Management

Follow a wuniform set of Customs control

procedures.

8]

Cargo Inspection Authority

Enhance Customs administrators’ powers to inspect

all cargo passing through their national borders.

3. Modem Technology in Inspection

Equipment

Make of non-intrusive equipment and apparatus to

inspect consignments.

4, Risk Management Systems

Use international best practices and automated risk
management systems to identify potentially high-

risk consignments,

5. High- Risk Cargo or Container

Consignments that have insufficient information;
fail to meet the risk assessment criteria; or strategic

intelligence may be declared as high risk.

6. Advance Electronic Information

Used to transfer information in advance to
importing Customs administrators to perform risk

and security assessments.

7. Targeting and Communication

Use common targeting techniques and compatible

communication systems to exchange information.

8. Performance Measures

Keep a detailed statistical record of the inspections

conducted.

9. Security Assessments

Utilise stringent assessments to identify gaps in the

international supply chain.

10. Employee Integrity

Customs administration employees must undergo
continuous training to avoid a lapse in the

employee’s integrity.

11. Qutbound Security Inspections

If requested, inspections may be done in the

exporting country before departure of the goods.

(For a detailed breakdown of the abovementioned standards, refer to Annex A.)

53 Annex A: WCO SAFE Framework of Standards, 2007. Pitlar I- Customs-to-Customs: 3.1 Customs-to-Customs
Standards.& 3.2. Technical Specifications for the standards implementation at 7-25,
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The main objective behind these standards is to develop an equal, level platform on which WCO customs
administrators can establish a network with one another, to secure and facilitate international trade. These
11 standards aim to harmonize Customs control and risk management procedures; keep WCO Customs
administrators abreast with international best practices, and assist Custom administrators to enhance their
capabilities to identify high-risk consignments. These standards also help to remove common areas and
barriers, which may arise due to misinterpretation or uncertainty, which may be detrimental to establishing
the Customs-to-Customs network. As a result Customs administrators are enabled to unite and work in

harmony to secure and facilitate the international supply chain.
Pillar 2: Customs-to-Business Partnership“

Each international supply chain is made up of a series of buyers and sellers of goods and services.
International supply chains are used to move goods from the seller in the country of origin, to the buyer in
the country of destination. International trade can be broken down into millions of these international
supply chains. The mere existence of each of these international supply chains is dependent on the business
transactions conducted by these buyers and sellers. Some may be developed for once-off transactions,
whilst other international supply chains may be in use for longer periods of time. Irrespective of the
duration of the transactions, the business operators within each and every intermational supply chain can
play a pivotal role in securing the international supply chain and the facilitation of international trade. With
Customs administrations’ new found responsibilities to become increasingly focused on securing the
international supply chain in which these goods move, it is virtually impossible to secure and facilitate the
entire supply chain without the aid and assistance of the private sector. Customs administrations, with their
limited resources, will not be able to secure and protect every movement of goods in the international
supply chain whilst facilitating trade. If Customs administrators were to inspect and examine every
importer or exporter’s consignment, they will be doing so at the cost of trade facilitation. It would be
extremely beneficial and resourceful for Customs administrators to enter into a partnership with business

operators participating within the international supply chain.®

Business operators involved in the international supply chain, who enter into a voluntary partnership with
Customs administrators are referred to as Authorised Economic Operators (AEOs), which the SAFE

Framework defines as:

A party involved in the international movement of goods in whatever function that has been
approved by or on behalf of a national Customs administration as complying with WCO or
equivalent supply chain security standards. Authorized Economic Operators include inter alia

51 Refer to Annex A: WCO SAFE Framework of Standards, 2007. Pillar 2- Customs-to-Business at pg 29-54 for a
detailed breakdown of Pillar 2 and its 6 standards.
5 WCO. WCO SAFE Framework of Standards, 2007.AEO conditions, requirements and benefits.(2007) at 29-36.
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manufacturers, importers, exporters, brokers, carriers, consolidators, intermediaries, ports,
airports, terminal operators, integrated operators, warehouses, and distributors.*

The WCO has recognised the importance of utilizing these business operators to help to secure the
international supply chain, and has subsequently developed the second pillar of the SAFE Framework of
Standards, the Custom-to-Business partnership pillar. Primarily drawing from the principles and concepts
of C-TPAT, this pillar serves as a guideline for Customs administrators when establishing a partnership
with the business operators participating in the international supply chain. This programme is called an
Authorised Economic Operator Pregramme (AEO Programme) within the SAFE Framework. Each WCO
Member adopting the SAFE Framework within their national Customs legislation and practices may
develop a national AEO Programme to create a partnership between themselves and the business operators.
When creating and developing the criteria and requirements of their AEO Programmes, WCO Customs
administrators must utilize the six standards of this pillar, and the conditions and requirements for customs
and AEOs® as a manual to ensure the minimum criteria are met within their respective programmes. It
must noted, that each WCO member may name their AEO Programme differently, offer different benefits
and may differ in the conditions and criteria to some degree; but they all serve the same purpose, to
establish a partnership between Customs administrators and business operators to secure the international
supply chain whilst facilitating trade. They are based on the same foundation stipulated within the
standards of this pillar.®® Canada, for instance, refers to its AEQ Programme as the ‘Partnership in
Protection’ programme, whilst New Zealand refers to its programme as the ‘Secure Export Scheme’

programme.

The ability to secure and protect their respective supply chains is the most important function called for
from these business operators, and is the underlying reason for the development of these partnerships.
These AEOs agree to assist their Customs administrators to secure and protect the movement of goods
through the international supply chain by utilizing their physical assets and abiding by the requirements of
the AEO Programmes in exchange for tangible benefits®. The AEOs must assist their national Customs
administrations by performing self-risk and security assessments, in terms of Customs administrator’s AEO
Programme requirements, on their own supply chain. Subsequently, the goods are moved through secured
supply chains prior to arriving for Customs assessments. By each AEO securing their own supply chain,
this reduces the risks and the number of consignments Customs administrators must perform thorough
inspections and examinations on, as these consignments will be regarded as ‘low-risk’ goods. Customs
administrators will be enabled to focus their limited resources on potentially high-risk consignments and

non-AEOs’ goods.

S WCO. WCO SAFE Framework of Standards, 2007.AEO conditions, requirements and benefits: Definitions.(2007) at
36.

8 WCO. WCO SAFE Framework of Standards, 2007.AEQ conditions, requirements and benefits: Definitions.(2007) at
37

8% Supra: Footnote 65.

% These benefits will discussed later within this chapter
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Customs- to- Business Standards

Since AEOs are assisting Customs administrators to secure the international supply chain by securing the

chain in which their goods move, they will be helping to tackle the following issues:

...... threat assessment, a security plan adapted to the assessed threats, a communication plan,
procedural measures to prevent irregular or undocumented goods entering the international supply
chain, physical security of buildings and premises used as loading or warehousing sites, security
of containers and cargo, means of transport, personnel vetting, and protection of information
systems.™

The six standards of this pillar (in Table 2 below) set out the best security and international practices to

address the abovementioned issues.

Table 1-2: Customs to Business Standards’'

1. Partnership Perform regular security and risk assessments on

their operations to enter into partnership.

2. Security Business operations must be aligned with pre-

determined best security practices.

3. Authorization Customs administrators will determine the benefits

to offer AEOs.

4. Technology AEOQOs must adopt and utilise modern technology to
ensure the safety and integrity of their

consignments.

5. Communication Establish an open line of communication between
the two parties and continuously update AEO
Programmes to ensure the minimum standards are

met.

6. Facilitation Make necessary amendments to national Customs
legislation and practices that previously disrupted
the flow of trade and prevented operators from

receiving tangible AEQ benefits.

(For a detailed breakdown of the abovementioned standards, refer to Annex A.)

" WCO. WCO SAFE Framework of Standards, 2007. Pillar 2- customs-to-business: Introduction.(2007) at 29.
' Annex A: WCO SAFE Framework of Standards, 2007. Pillar 2- Customs-to-Business standards: 4.1 Customs-to-
Business Standards. & 4.2. Technical Specifications for the standards implementation at pg30-34.
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AEQ Benefits

Benefits, the fourth core element of the SAFE Framework of Standards, are the main reason business
operators agree to enter into a partnership with Customs administrators to secure the international supply
chain. Business operators must agree to undertake and alter their general business practices and their
physical premises in order to meet Customs requirements and enter into this partnership. This can prove to
be extremely costly and time consuming. Business operators will only agree to undergo such changes and
incur such costs, if the benefits they receive for their AEQ compliance outweighs the costs incurred.
Customs administrators will offer these benefits to these operators for meeting and upholding their AEQ
status. Benefits offered to operators must be of material value to entice and encourage operators to obtain
and maintain their AEO status. Offering these benefits will not only encourage business operators to
participate in the securisation of the international supply chain, but will simultaneously aid the facilitation
of trade”. Some of the tangible benefits used to lure these operators will be discussed below. However, it
must be noted that each national AEO Programme’s benefits differ from the other. The benefits discussed
here are merely a few of the significant benefits business operators will receive.” The reader must bear in
mind that AEOs’ consignments are regarded as ‘low-risk’ consignments by Customs administrators, due to

the AEOs’ securing their respective supply chains,

The phrase, ‘time is money’, is a renowned and appreciated phrase in the corporate world. This signifies
the importance of the preferential treatment AEOs’ consignments receive from their Customs
administrators when their consignments are either exported or imported. AEOs’ consignments will receive
faster customs clearance.” For instance, in the US wherever possible these authorised operators’
consignments bypass long queues and are immediately given Customs clearance and released.” Since these
are ‘low-risk’ consignments, the number of lengthy Customs inspections and examinations are reduced to
a bare minimum. Customs administrators can also make use of non-intrusive equipment to perform
examinations; they will require less documentation for Customs clearance, and offer preferential treatment
for these specific consignments. These benefits can prove to be extremely beneficial for these operators,

especially for those utilizing just-in time production systems.”

Business opportunities will arise for these operators, as AEOs in other WCO Member countries may only
wish to conduct business with AEO operators. This gives AEOs a competitive edge over non-AEQ
compliant operators. Customs administrators may allow their AEOs to access a database revealing the

identity of AEO operators in other WCO member countries, with which they can conduct business.”” At

" Trade facilitation is one of the primary objectives of the SAFE Framework of Standards,

B WCO. WCO SAFE Framework of Standards, 2007 AEO conditions, requirements and benefits.(2007) at 48-50.
M Supra: Above.

> CBP. C-TPAT overview. (13/12/2007) Available at:
http://www.cbp.gov/xp/egov/trade/cargo_security/ctpat/what_ctpat/ctpat_overview.xml. (Accessed 27/02/10)

" Supra: Footnote 73.

77 Supra: Footnote 73.
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the request of their AEOs, Customs administrators may enter their AEOs on a similar database in other

WCO member countries.

By entering into a partnership and working together with Customs administrators, communication between
the two parties will improve. Business operators will have a better understanding of the Customs

requirements, and the customs procedures will therefore become more predictable and trans:parent.-’B

These benefits associated with AEQ accreditation play a significant role in the facilitation of international
trade. They will assist the SAFE Framework of Standards to achieve one of its fundamental goals, to

facilitate international trade.”

The objectives, aims, twin pillars and benefits of the SAFE Framework ought to be embodied in WCO
members’ national Customs legislation and practices in order for the SAFE Framework of Standards to be

fully adopted and incorporated.

An analysis of the South African Customs Bills will be conducted in the subsequent chapters of this study,
to determine the extent to which South Africa has incorporated the SAFE Framework of Standards into its
new Customs legislation. The provisions of these Bills should apply and uphold the main objectives, aims,

twin pillars and their respective standards and principles of the SAFE Framework.

8 WCOQ. WCO SAFE Framework of Standards, 2007.Benefits.(2007) at 6.
7 Supra: Footnote 73.
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Chapter Two: South Africa’s Draft Customs Bills

South Africa (the Republic), one of the leading developing economies in Affica, is in the midst of
transforming, advancing and modemnizing its customs systems and practices to meet current and best
international trends and practices."® This is achieved through the implementation of SARS’ Customs
Modernisation Prngran-lmf:.Bl Oupa Magashula, SARS’ Customs Commissioner, states that the aim of the
programme is “...to minimise the level of customs intervention on cargo movement and maximize the level
of trade facilitation, and that will be accomplished by revolutionizing the core customs processing system
and enhancing risk management techniques.” SARS will effectively be able to secure South Africa’s
supply chains, to modernise its customs legislation, practices and procedures to meet international
standards, and save significant sums of money in international trade® with the implementation of this

programme.**

Irrespective of the number of amendments and additional provisions added to the current Customs Act, it is
still incapable of fully adopting and reflecting the modern standards and trends required by the international
agreements, conventions and instruments South Africa has acceded® to.*® The current Act emphasises
customs control, as opposed to establishing a balance between customs control and international trade
facilitation."” As a result SARS has begun with the development of the new Customs and Excise Acts,

which will ultimately replace the existing Act.*

The Customs Control Bill and the Customs Duty Bill will collectively contain all provisions relating to
Customs matters, whilst the anticipated Excise Bill will contain all provisions relating to excise matters.*
These proposed legislations will embody modernised systems, standards and frameworks which will
collectively allow for the efficient and effective collection of revenue; the protection and security of the
Republic’s national borders and citizens; the monitoring, controlling and securing of all cross border
activities and international supply chains; permit the free-flow of legitimate trade; and assist other
governmental agencies to enforce their laws.” As mentioned earlier within this study the Bills have been

constructed and developed to be more structurally sound, transparent and predictable, efficient and

% Draft Customs Bills: Explanatory Memorandum. Introduction at 1-2.

81 SARS. Customs Modernisation. Available at: http://www.sars.gov.za/home.asp?pid=60547, (Accessed 14/8/2010).

&2 Joy Orlek. ‘SARS modernisation plan®(2010) Issue 1922. Freight Trade Weekly. 22 at 22.

# Oupa Magashula stated that South Africa loses approximately R1 350 billion (total amount for import and export
trade) in international trade for each day products are delayed for shipment. (Supra: Footnote 82.)

B Supra: Footnote 82.

8 Since acceding to the Revised Kyoto Convention on the 18 May 2004, South Africa has acceded to and adopted a
number of WCO conventions and instruments such as the WCQO SAFE Framework of Standards and WCO Data Model.
® Supra: Footnote 45.

%7 Supra: Footnote 80.

% The replacement of the current Act with new Customs and Excise legislation is the heart of South Africa’s Customs
Modemisation Programme.

¥ Supra: Footnote 80.

% Supra: Footnote 45.
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effective, and more user- friendly for importers, exporters and other users, which the existing Act is not

capable of.”!
The Customs Control Bill (the Control Bill or Bill)**

The Customs Control Bill essentially develops a Customs control system and Customs control procedures’
which all goods and persons entering and/or leaving the Republic’s national territory® are subjected to.”

This study will focus solely on the movement of goods in and out of the Republic’s national territory.

Since the Control Bill is responsible for and controls the movement of all goods entering or leaving the
Republic, this Bill provides a platform, which will ensure the effective collection of taxes imposed by tax
levying legislations®, and compliance with all other legislation prohibiting or regulating specific goods.”
The mere existence and implementation of these legislations pertaining to goods moving across the

Republic’s borders are entirely dependent on the Control Bill.”

There is a very fine line between the provisions within the Customs Control Bill for securing goods to
ensure Customs duty has been paid or secured before the goods are released, and to securitise the supply
chain in which goods move. In most circumstances these provisions overlap, allowing for the Bill to both
secure the supply chain and the payment of tax duties. The SAFE Framework of Standards’ main objective
does not lie with the collection of tax duties”, but rather to create harmonised Customs control procedures
and practices to secure and facilitate the international supply chain , which all goods move through. The
securisation of every international supply chain is done by means of controlling and securing the movement
of goods through each of its WCO member’s national boundaries. Since this Bill is responsible for the
Customs control and movement of goods entering or leaving the Republic'®, it can simultaneously secure
tax duties due to SARS and the supply chain in which goods move through the Republic. This Bill adopts

and implements the SAFE Framework within its provisions.

Securisation of the supply chain must not be sacrificed in the name of international trade, and in the same
light international trade must not be sacrificed in the name of the securisation of the supply chains. They
both are equally important and a balance must be developed. The SAFE Framework establishes this

balance by achieving its main objectives through its Twin Pillars standards. An analysis has been

! Supra: Above.

% For ease of cross referencing for the reader, the Customs Control Bill: Table of Contents has been included in Annex
B in this study. This Table of Content reflects the Bills chapters and its respective sections. All sections and subsections
referred to hereinafter, unless otherwise stated, refer to the Draft Customs Control Bill.

% Draft Customs Control Bill. Chapter 1. Section 4(a).

% In terms of section 6.

%3 Section 5.

% Section 4(b) of the Control Bill.

7 Section 4(c) of the Control Bill.

%8 Draft Customs Bills: Explanatory Memorandum, The Proposed Customs Control Act. Page 2-3.

% Even though it does assist Custom administrators to improve the collection of tax revenues.

100 Ssd(a) & 5
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undertaken below to determine the extent to which the provisions of this Bill have established this balance

by capturing and incorporating the main objectives and standards of the SAFE Framework.

1*' Aim of SAFE

The SAFE Framework of standards ‘aims to establish standards that provide supply chain security and
Jacilitation at a global level to promote certainty and predictability". 107 This requires a clear, uniform and
transparent set of Customs control procedures and standards for all role players in the supply chain to
adhere to. These standards secure the supply chain whilst removing all uncertainties and confusion the
users may experience, thereby minimizing unnecessary disruptions in international trade and flow of goods.
The user will know exactly what to expect, and the requirements, procedures and protocols to abide by.

Goods will subsequently move through a safe and secured supply chain with minimum disruptions.

WCO members’ national Customs legislation must be easy, clear and simple to use, and they must develop
simple, harmonised customs procedures and requirements, which are clearly stipulated and defined. If the
national legislation of each of the WCO members supports SAFE within its provisions, collectively they
will secure the international supply chain at a global level, whilst facilitating trade, since they will adopt

similar provisions, procedures and techniques.

The South African Control Bill has achieved this aim with the following provisions:

1.1. Facilitation provisions:

Sections 2,5,6,7 and 8 of the Customs Control Bill define the goods, persons and areas SARS Customs
administrators will have Customs control over. This is significant with regards to the incorporation of
SAFE, since the Bill clearly defines what (sections 5, 29, 30, and 31) and where (section 6) it has
jurisdiction to apply its Customs control. Section 2 of the Bill defines when goods are regarded as imported
and exported into and out of the Republic respectively. This Bill, in accordance with section 6, has
jurisdiction over the Republic’s territory, which consists of the Republic, its internal and territorial waters,
and all airspace over the Republic’s territory and territorial waters. All goods and their respective supply
chains within this jurisdiction are subjected to all regulations and provisions defined within this Bill. As a
result, SAFE’s aims and provisions will have, as far as the Republic’s legislation incorporates SAFE’s
provisions, the full support of South Africa and its entire territory to apply its aims and provisions to. These
provisions will secure and control the movement of all goods entering, leaving or passing through the

Republic’s Customs territory as defined in the Bill, whilst facilitating trade.

10! Supra: Footnote 57.
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The Customs Control Bill has been structured in a specific, logical and orderly way, which allows for all
importers, exporters and other parties to easily understand the structures and provisions, the procedures to
follow and the requirements of the Bill, thereby removing any uncertainty and difficulty they may
experience. Footnotes, which are not legally binding'®, have been provided within this legislation to
provide clarity and background information, and to further ensure that the Bill is as clear and simple as

possible, and can be easily understood by all users.'®

Sections 108 and 111 of Chapter 7 of the Control Bill clearly stipulates that all imported and exported
goods, with the exception of some'®, must be cleared in accordance with the clearance procedures for
imported and exported goods set forth in the provisions within chapter 9 to 21 of the Bill. The provisions
found within chapter 7 stipulate that importers/exporters of goods must abide by and provide the relevant
clearance requirements irrespective of the reasons goods are imported/ exported.'” These goods must be
cleared, as called for by this chapter of this Bill, by producing and submitting to Customs administrators the
applicable clearance requirements relating to those specific goods in that specific circumstance. For
example, if goods are to be imported for home use'®, these goods must be cleared, in accordance with
section 108(1)(a), and importers must produce and meet the clearance requirements in terms of provisions
found within chapter 10 of this Bill. Chapter 7 eliminates any confusion as to which goods are to be cleared
or not in terms of the Bill. If any goods are to be cleared and released, users are to follow and produce the

clearance and release procedures as set forth within chapters 9 to 21 of the Bill.

Chapter 9 of the Control Bill presents the standard goods clearance and release procedures for importers
and exporters to abide by. Chapter 9 sets the basis for the documentation, and information to produce and
the procedure to follow when clearing goods for either home use or one of the 12 different Customs
procedures.'”” Part 1 of this Chapter directly addresses all elements involved in the clearance procedure
when an importer/exporter is applying for clearance and release of their goods. These elements include the
submission of the clearance declaration, who is entitled to submit the clearance declarations, the contents of
declarations, how and where to submit, the time frame in which the submission must take place, the
acceptance by Customs, the validity of the declaration, permissible amendments and withdrawals, and all
other supporting documents to be submitted with the declaration.'® The importer/exporter must submit, in

accordance with s161 of the Bill, a clearance declaration either manually or electronically to their Customs

"% Section 3 of the Bill

19 Draft Customs Bills: Explanatory Memorandum. The Proposed Customs Control Act. Page 3-4.

1 Found within sections 109 and 112 of the Control Bill for imported and exported goods respectively.

1% Imported goods may be imported for home use or a customs procedure, whilst goods to be exported can only be
exported under a customs procedure. (Sections 108 and 111 of the Bill)

1% The Control Bill defines (in Chapter 1: Part 1 at page 51) ‘Home Use” as:

“in relation to imported goods, means the consumption, utilisation, processing or disposal of the goods in the Republic
as goods that are no longer subject to customs control;”

7 These 12 different customs procedures are namely, the national transit procedure, the international transit procedure,
the transshipment procedure, the temporary admission procedure, the warchousing procedure, the tax free shop
procedure, the stores procedure, the export procedure, the temporary export procedure, the inward processing
chedurc, the processing for home use procedure, and the outward processing procedures.

% Sections 158 -172 of the Control Bill
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office.!” By the Bill clearly defining and stipulating the standard clearance and release procedures, and all
the documentation and information required for the clearance and release of goods, the Bill eliminates any
uncertainty and doubt importers and exporters may have surrounding the clearance and release of goods.
This reduces unnecessary delays and disruptions, which subsequently facilitates and promotes the flow of

goods in international trade.

The Control Bill clearly defines and outlines the specific Customs clearance and release procedures and
requirements required for importers, exporters and other users to produce, in addition to the above standard
clearance and release procedures, for the different reasons their goods are entering and/or leaving the
Republic. The clearance declarations of these goods must state the purpose of clearance for which the
goods are entering/leaving the Republic''’, which are namely, for home use or one of the 12 different
customs procedures. These different customs clearance and release procedures are outlined in Chapters 10-
21 of the Control Bill. Where there is a conflict between the provisions in Chapter 9 and the provisions
within these chapters, the provisions of these chapters will prevail over Chapter 9's provisions.''! Like
Chapter 9, the provisions of Chapters 10-21 make the Bill and all the customs clearance and release
procedures as clear and transparent as possible, for importers, exporters and all other users to be aware of
the exact requirements and procedures to produce and abide by for the different customs procedures goods
enter and/or leave the Republic. This Bill further defines the Customs clearance procedure to follow in the
event of consignments being imported or exported via post in Chapter 22. The aim of these chapters is to

ensure that importers and exporters encounter no unexpected surprises, which may delay and disrupt trade.

1.2. Securisation provisions:

In order to secure the supply chain, Customs administrators must secure all key components of the supply
chain. Chapter 2 of the Control Bill stipulates what, when and where customs administrators may apply the
Customs control provisions of this Bill. Ss 29-31 empower customs administrators with the power to
perform their duties and functions, to secure all vital components of the supply chain, namely the goods,
persons, and the modes of transportation used in the supply chain. Ss 32-38 of the Control Bill enable
Customs administrators to effectively apply Customs control over the designated points of entry, exit and
Customs control areas. They are, due to these provisions, able to secure every movement of goods, persons
and transportation passing through these designated points and areas. These provisions will enable Customs
administrators to perform their duties to secure all supply chains entering, leaving or passing through the
Republic’s territory, ensuring the safety and security of not only their own national borders, but the national
borders of Customs administrators in the country of destination. Since there are specific designated points

and areas assigned as the Customs point of entry and exit, this enables administrators to direct their limited

199 Section 161 of the Control Bill
110 Section 158 of the Control Bill
! Sections 157(4), 181, 194, 225, 249, 278, 303, 332, 358, 380, 384, 398, 405. 428, 434, 455, 462
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resources and attention to those specific points and areas, thereby allowing them to control the movement

of poods and to secure the supply chains more effectively and efficiently.

Chapter 28 of the Customs Control Bill extends the area and places in which Customs officers have
authority to secure the international supply chain which goods must pass to enter or leave the Republic.
This chapter provides a list within sections 577 and 579 of the Bill, which calls for all premises which form
part of the international supply chain that goods must pass through when either calling at or departing from
the Republic to be licensed. Goods within Customs control may only use these secured, specified premises
when moving through the international supply chain within the Republic’s territory. Sections 580 — 582 of
this chapter further call for carriers, carriers’ agents and Customs brokers respectively to be licensed in
terms of this Bill in order for them to have any dealings in relation to goods entering, leaving or passing
through the Republic. Section 590 of this Bill provides a list of license conditions, which entitles and gives
access to Customs officers to apply their duties and functions in terms of this Bill on all goods within these
licensed premises. This section further requires the licensees to provide any assistance Customs officers
may require in terms of this Bill and the Customs Duty Bill.'"? These provisions aid South African Customs
administrators to secure the entire supply chain which goods must move through when entering or leaving
the Republic. With the assistance of licensees, Customs administrators are able to expand their limited
resources. Chapter 5 of the Bill works concurrently with this chapter as it requires all licensed cargo depots
and terminals to provide outturn reports when international goods are either offloaded/loaded, entered
and/or removed or handled at their premises. The Customs control over these licensed areas is extremely
tight and strict records are kept of all movement of goods in these areas''®. This enables Customs
administrators to monitor the exact movement and secure the movement of all goods entering or leaving the
Republic as they must move through these secured premises, thereby securing the international supply
chain in which these goods must move. These chapters will tighten the reins and make it difficult for
terrorists to access and tamper with these goods, since these goods are required, in accordance with this
Bill, to only move through secured channels. If goods are not moved through secured channels such as with
a licensed carrier to a licensed premise before loaded on board a foreign-going vessel, they will be regarded
as high-risk goods and must undergo lengthy Customs procedures to be cleared and released before

departure.

Customs administrators may, in terms of sections 4(c); 8 and 16 of the Control Bill, implement and enforce
other legislation relating to the goods and persons placed under Customs control. Customs administrators
may assist to implement legislation concerning prohibited and restricted goods entering or leaving the
Republic.'™ Chapters 34 and 35 of the Control Bill stipulate that Customs administrators have the power to

seize, detain and dispose of all prohibited and restricted goods, such as arms; ammunition; explosives; and

"2 Section 482 additionally gives Customs authorities access to international postal articles in South African Post

Offices. The Customs administrators may perform their functions in accordance with section 484 of this Bill,
'3 Sections 237, 286, 287, 314, 315, 416, 443, 482, 484
14 Section 4(c) of the Control Bill.
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goods that may spread contagious diseases or jeopardize the safety and health of the public.'” from
entering or leaving the Republic. These provisions of the Bill empower customs administrators to secure all

supply chains more effectively and efficiently.

All stores on board foreign going vessels, aircrafts and cross border trains must be reported within the time
periods stipulated within ss 326 and 327 of this Bill. Customs administrators may seal and secure all stores
on board these means of transport, and no person is permitted to interfere or break any seals of any secured
stores until the vessel/aircraft/train has departed from the Republic in accordance with section 329 of the
Bill. This tightens the reins surrounding the stores on board the carrier. These provisions make it difficult
for any unauthorized persons to tamper with these stores, therefore securing and controlling the movement
of stores on the carrier itself. For example, no person can plant an explosive amongst these secured stores.
The operator of the mode of transport will be held personally responsible for ensuring the security of these

stores. e

Section 496 empowers the Commissioner in accordance with this section, to enter into an agreement with
the South African Post Offices, to provide security and facilitation of the supply chain which international
postal articles must utilise. The provisions within this section create and strengthen an open relationship
between Customs administrators and post officers, allowing for the security of international postal articles
to be enhanced and maximized, whilst ensuring the facilitation of the movement of goods through this

supply chain.

The abovementioned chapters and provisions within this Bill are set out to aid Customs administrators to
ensure the safety and security of goods moving through the international supply chain within the Republic’s
national territory. These provisions allow for Customs to have access to the entire supply chain in which
goods move, and call for licensed premises, carriers, agents and other parties handling the movement of
goods to be part of this secured supply chain. This reduces and closes gaps which may be utilised to exploit

the international supply chain and for it to be used as a potential vehicle of destruction by terrorists.

Based on all of the above mentioned chapters and provisions of the Control Bill, there is clear evidence of
SAFE’s first aim: to provide clear and simple provisions to secure and facilitate the supply chain
throughout the Control Bill. This Bill sets forth provisions which clearly define the procedures importers
and exporters must abide by; the exact areas which goods must pass through; the powers, duties and rights
of Customs administrators to inspect and secure all goods; ways to facilitate and promote trade by keeping
Customs requirements and procedures as clear, simple and predictable as possible; and by offering

importers and exporters various expedited customs clearance and release procedures.

"*Section 743 (3) of the Control Bill , & SARS: Customs & Excise. Consolidated list of prohibited and restricred
exports & imports. (2008). Available at http://www.sars.gov.za/home.asp?pid=4150&tid=65&s=pubs&show=1084.
(Accessed 23/08/10).

16 gection 329(3) of the Control Bill.
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2" Aim of SAFE

SAFE aims ‘to enable an integrated supply chain management for all modes of transport’'’. The
provisions of the Customs Control Bill have captured this aim of SAFE within paragraphs (e) and (f) of the

"% and ss 29 (d); (e); (f); and (g)'"’. These provisions of the Customs Control Bill

definition of ‘Goods
regard all modes of transport used to convey goods and their respective equipment as ‘goods’.
Subsequently they are subjected to a uniform set of Customs control procedures.'”® By subjecting these
different modes of transport to a uniform set of control procedures, the Bill will successfully achieve the

second aim of SAFE.

Chapter 2 of the Control Bill also assists with the development of an integrated supply chain management
for all modes of transport. Sections 32-37 designate the different areas and points of entry and exit the
different modes of transport require to enter and exit into and out of the Republic respectively, or transfer
goods to or from the Republic as Customs control areas. These effectively enable Customs administrators
to perform their duties and implement a uniform set of Customs control procedures at these designated
areas more efficiently. Without these designated Customs control areas, administrators will have no
jurisdiction to inspect the different modes of transport and the goods they carry at their different points of
entry and exit and areas where they land or depart from. Under these circumstances, these goods will have

to be transported to a place at which Custom administrators have jurisdiction, which will cause enormous

"7 Supra: Footnote 57.
"8 The Control Bill defines Goods (in Chapter 1: Part [ at page 51) as:
“... any wares, supplies, merchandise, articles, products, commodities, substances, documents or any other things
capable of being transported, whether loose, packed, in a package or holder, containerized or in bulk, and includes —
(a) any animals, whether dead or alive, or parts of animals;
(b) any plants, whether dead or alive, or parts of plants;
(c) any postal items;
(d) any baggage of persons entering or leaving the Republic, whether accompanied or unaccompanied;
(e) any vessels, aircraft, locomotives, railway carriages, vehicles or other means of transport, whether or not
used for the transport of goods or travelers;
(f) any transport equipment whether or not used in the transport of goods, including reusable transport
equipment;
(g) currency;
(h) any commodity capable of being pumped through pipelines; and
(i) electricity”
"9 Section 29 of the Control Bill states (in Chapter 2 at page 78):
29, (1) The following goods are for purposes of this Act subject to customs control:

(d) all foreign-going vessels and aircraft, and all vessels or aircraft suspected on reasonable grounds to be
foreign-going vessels or aircraft;

(e) all domestic vessels;

() all cross-border trains and railway carriages, and all trains or railway carriages suspected on reasonable
grounds of being cross-border trains or railway carriages;

{(g) all vehicles entering or in the process of leaving the Republic, or suspected on reasonable grounds of
having entered or being in the process of leaving the Republic;

120 Sections 5 & 29
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monetary losses'?! to both international trade and the owner of the goods. These provisions enable
administrators to perform their duties as efficiently and effectively as possible, without disrupting trade.
They also cater for integrated supply chain management for all modes of transport as Customs

administrators have access to all areas for the different modes of transport.

Chapter 3 of the Control Bill is primarily responsible for development and achieves the second aim of
SAFE within South Africa’s legislation. This chapter of the Control Bill establishes Customs control
provisions, and arrival and departure requirements for all foreign-going vessels, aircrafts and cross border
trains to abide by in order to call or leave the Republic at their respective customs control designated areas.
The sections within this chapter set out similar (and in some cases the same) requirements for different
foreign-going modes of transport to call at or leave the Republic. For example, sections 44; 46 and 52 of
the Control Bill respectively require foreign-going vessels, aircrafts and cross border trains to submit
advance arrival notices to Customs administrators before their arrival at their respective Customs control
designated areas in the Republic. These provisions, however, do contain minor differences, such as the
period of time in which submissions to Customs must be made for each mode of transport before their
arrival'®, and the contents of the notices to be submitted. This chapter predominantly upholds the same
principle throughout its provisions, requiring the different modes of transport to follow the same protocols.

24 125

The provisions requesting arrival reports'®, advance departure notices', departure reports'”, and

126

manifests = from each mode of transport call for them to follow a similar procedure to each other.

Chapter 4 of the Control Bill additionally establishes a similar integrated supply chain management system
for domestic vessels to produce to the Customs authority. These vessels, however, are only required to

& 5 : 12 3
submit arrival and departure notices 7 and manifests'®.

As mentioned above, all modes of transport fall within the definition of ‘goods’, in terms of this Bill.
Goods must be cleared and released by the Customs authority in terms of section 108 of this Bill before
they can commence with their dealings in the Republic. However, section 109(1)(b) and Part 4 of chapter
13 provide an exemption for this provision. All vessels, aircrafts, locomotives and railway carriages and
reusable transport equipment entering the Republic, in terms of sections 265 and 267 respectively, will
automatically enter the Republic under ‘Temporary admission’. These modes of transport, with the

exception of commercial trucks, will not have to abide by any formal clearance and release procedure.

1 L arge sums of money will be lost due to disruptions in international trade and money spent to transport goods to and
from the jurisdictions which customs administrators would have jurisdiction to inspect the goods.

22 This conforms to SAFE, as SAFE also assigns different time frames to submit cargo declarations in advance for the
different modes of transport. (Standard 1.3.6. Pillar 1 of SAFE)

23 Section 45 and 53 of the Control Bill.

% Sections 46 and 54 of the Control Bill.

'35 Sections 48 and 55 of the Control Bill.

126 8569 &71 requires carriers/operators to submit manifests of cargo to be offloaded and loaded to and from the
Republic respectively.

127 Sections 77 and 79 of the Control Bill respectively.

128 g578&81 of the Bill requires the cargo to be discharged and loaded to and from the Republic respectively.
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Commercial trucks must abide by a simplified clearance and release procedure.'” These provisions have
established a uniform exemption for all modes of transport, thereby aiding the development of an integrated

supply chain management for all modes of transport in the supply chain when entering the Republic.

It is evident through the provisions of these chapters that an integrated supply chain management had been
established for the different modes of foreign-going transport and domestic vessels, therefore

accomplishing and achieving the second aim of SAFE,

3™ Aim of SAFE

It is apparent throughout the provisions of the Control Bill, that the Bill has achieved the third aim of SAFE
since it has expanded the Customs administrators’ powers, functions, duties and responsibilities to meet the
challenges and opportunities of the 21* century. Sections 10 and 11 of the Bill define the appointment,
delegation of duties and powers of Customs officers, whilst section 12(3) of the Bill stipulates that Customs
administrators may use any person and/or any aids that may be reasonably required to effectively perform
the duties and responsibilities assigned to them in terms of the Bill. It must be noted that administrators
may, in terms of this Bill, utilise aids such as imaging equipment, electrical or electronic, and other
mechanical devices to assist them to perform their duties and enforcement functions as efficiently and
effectively as possible. This provision directly corresponds with the third standard, Modern Technology in
Inspection Equipment, of the first Pillar of SAFE. Since 2003, SARS Customs administrators have made
use of non-intrusive equipment and technology such as large scale cargo scanners, handheld trace detectors,
radiation portal monitors, and contraband detector busters as part of its CCSI'*. CCSI aids SARS Customs
administrators to perform their enforcement functions, and to securitise and facilitate legitimate

international trade efficiently and effectively,'!

It is the provisions within Chapters 33-36 of the Control Bill that are primarily responsible for the
delegation and provide a detailed breakdown of the Customs administrators’ exact duties, powers,
responsibilities and other enforcement functions. The provisions within these chapters directly assist the
Bill to replicate and achieve the third aim of SAFE, to ‘enhance the role, functions and capabilities of

Customs to meet the challenges and opportunities of the 21st Century."”

These provisions provide
Customs administrators with a broad spectrum of powers. Customs administrators have the power, within

Customs control areas and points of entry and exit, to stop, access, inspect, and search premises (including

% Section 266 of the Control Bill.

1% CCSI is a security initiative which forms part of the SARS Customs Modernisation programme - a security
initiative which has been established after the U.S.” Container Security Initiative and the WCO SAFE Framework of
standards. [Refer to the Footnote below]. The port of Durban was the first South African CSI port, [SARS. Container
Security Initiative. Available at http://www.sars.gov.zashome.asp?pid=3638, Accessed 18/10/10.]

3! SARS. SARS Comtainer and Cargo scanning initiative. Available at http://www.sars.gov.za/home.asp?pid=3637.
(Accessed 25/04/10).

132 Supra: Footnote 57.
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133

residential premises with a warrant ™), the goods found on these premises, all modes of transport, and

goods on board these different modes of transport.'**

Customs administrators are entitled to take samples of
goods where deemed necessary in terms of section 695 of the Bill. Customs may, with the authority of the
South African Polices Services (SAPS), set up roadblocks for vehicles.'* Their powers permit them to use
force to access all of the abovementioned areas.'*® They may perform inspections on goods under Customs
control, and may request any additional documents as deemed necessary for their inspection.’*’ Customs
administrators hold investigative powers in terms of section 700 of the Control Bill, and may arrest any
persons in accordance with sections 702-709 of the Bill. Part 6 of chapter 33 (ss 710-712) gives Customs
the authority to carry a firearm to enforce and carry out enforcement functions. Customs administrators are

additionally empowered, in terms of ss713-717 of this Bill, to aid and assist the SAPS with border control,

and to help fight and stop cross border crime.

Section 722 and Chapter 34 collectively permit Customs administrators to detain, seize and confiscate any
goods and their respective documentation, if they suspect these goods are in breach of any of the sections
and Acts outlined in this Bill; if the goods are suspected to be prohibited or restricted goods; or if the goods
are suspected to have been used or will be used for the commissioning of an offence. In the event of
prohibited, restricted or counterfeit goods entering or leaving the Republic, Customs administrators may

detain, seize, and where permitted, dispose of these goods in accordance with chapters 35 and 36.

Section 115(b)(i) of chapter 7 of this Bill directly incorporates standard 5 of Pillar 1 of SAFE, as it permits
Customs officers to refuse the release of goods if incorrect facts are produced. Due to this
misrepresentation of facts, the goods will be declared as high risk, allowing the Customs officers to not
release the goods. This chapter additionally contains provisions such as sections 116(b), 117, 121(c)(ii)
which aid Customs administrators to protect the international supply chain by refusing, withholding or
withdrawing the release of goods to protect public health, the environment, and the public’s safety. These

directly satisfy the aims of SAFE to protect and secure the international supply chain.

Section 125(2) of Chapter 7 makes provision for goods imported and exported under a specific Customs
procedure'®® to be subjected to Customs control until the goods are released and no longer subjected to
Customs control. This ensures the goods remain within a tight secured supply chain throughout its

movement and dealings in the Republic.

133 Section 6810f the Control Bill.

13 g5 680, 682, 683, 693, 694 of the Control Bill, These sections are supported by ss 29(h) and (k) of the Control Bill,
as they too, enable customs administrators to subject customs control on all goods on board their different modes of
transport, including the mode of transport itself.

'* Section 684 of the Control Bill.

136 Section 685 of the Control Bill.

137 55 698 & 699 of the Control Bill,

138 Eor goods entering/leaving the Republic under one of the twelve customs procedures.
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Customs administrators are empowered in terms of section 492, to open, if necessary, international postal
articles to carry out and apply all of their enforcement functions and duties in accordance with this Bill.
This provision allows for Customs administrators, as one of their many duties, to ensure that international
articles imported and exported in and out of the Republic respectively are safe and secure. Section 495

entitles Customs administrators to seize all articles that do not comply with their accompanied declarations.

Section 31 of Chapter 2 expands these powers of Customs administrators, as it states that all goods and
their transport, which are passing through the Republic’s territorial waters or airspace, will not be regarded
as imported/exported, however, will be subjected to all Customs control whilst within the Republic’s
territory. These provisions demonstrate the enhancement of Customs officers’ powers to apply Customs
control and enforcement functions over all goods within the Republic’s territory, even if those goods and

transport are not regarded as entering or leaving the Republic.

Customs administrators may, in accordance with section 210 of Chapter 11 of the Bill, take the necessary
steps and precautious to ensure the integrity and securing of the goods throughout its national/international
transit operations through the Republic. This provision not only empowers Customs administrators to
intervene to secure goods whilst in transit, but also aids with the securisation of the supply chain whilst
goods remain under Customs control. A similar provision has been made within this Bill relating to
traﬁsshipment operations. Customs administrators are empowered to ensure the integrity of transshipment

operations in terms of section 238 of the Bill.

In terms of section 47 of Chapter 3 of the Control Bill, all foreign going vessels and aircrafts must receive
permission from Customs in order for them to depart from the Republic. In accordance with subsection (3)
of s47 of the Bill, if these modes of transport do not depart from the Republic within 12 hours after
permission to depart has been granted, the relevant party must apply for new permission. This provision
enables Customs to guarantee the security and safety of the vessel/aircraft and all goods on board when the
vessel/aircraft departs from the Republic’s territory. Similarly, exporters must submit a new export
clearance declaration, in accordance with ss111(3) and 363 of the Bill, if their goods are not exported
within 72 hours of the release of goods from the Customs authority. These provisions, once again, empower
Customs administrators to ensure the safety and security of the goods to be exported from the Republic,
thereby securing the supply chain and the national borders of both their country and the country of

destination.

All of the abovementioned provisions not only achieves the third aim of SAFE by expanding the roles and
powers of Custom administrators; they also directly incorporate and support Standards one and two of

Pillar one of SAFE, which call for national legislative support to empower their Customs administrators to
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screen, inspect, access and detain all consignments within their Customs territory, irrespective of the reason

the consignment is within their territory.

Chapter 31 of the Bill, more specifically ss657 and 658, empowers Customs administrators to obtain

security'>

from the persons whose goods are within Customs control, for payment of Customs tax duties or
any other money owed to the Commissioner. Customs administrators may aid with the collection of
Customs tax revenue, as one of their many roles, in accordance with the provisions within chapter 31.
These provisions enable Customs administrators to protect the state from potential loss of Customs tax
revenue for goods within Customs control. This chapter conforms to SAFE, which enables Customs
administrators through the adoption and implementation of its standards, to improve revenue collection as
one of the benefits for nations and government.'*® This chapter also empowers Customs administrators to

aid with and ensure the payment of Customs tax duties assessed and calculated in accordance with Chapter

8 of this Bill'*! and other tax levying Acts such as the Customs Duty Bill.

It can be concluded that South Africa has expanded their Customs administrators’ powers to the maximum
with all of the abovementioned provisions of the Control Bill, to enable their Customs administrators to

effectively securitise all supply chains and movement of goods passing through the Republic.

{

4™ Aim of SAFE

Section 17 of the Control Bill creates a direct link to empower South African Customs administrators to

assist, co-operate and exchange information'"

with other Customs administrators by entering into an
agreement. This section directly achieves the fourth aim of SAFE to 'strengthen co-operation between
Customs administrations to improve their capability to detect high-risk consignments”®. Importing
Customs administrators may, in accordance with subsection 17(c), perform inspections in the Republic
before goods are exported to their country, and South African Customs officials may perform inspections in
the exporting country before goods are exported to the Republic. This provision enables administrators to
detect high-risk consignments in the country of origin before departure to their country, thereby securing
their international supply chain beyond their national borders and jurisdiction. Although capturing the key
concept of outbound inspections, this provision differs from the outbound inspections called from SAFE’s

third core element and standard 11 of its Pillar 1."* Section 17 has created a provision that has, in its

139 Section 662 states the different forms of security that can be used.

YO WCO. WCO SAFE Framework of Standards, 2007. Benefits: Nations/Governments. (2007) at 5.

41 This chapter states the tax status of goods imported or exported, depending on the reason goods enter/leave the
Republic. (ss132&133)

142 Subsections 17(a) & 24(1) of the Control Bill.

143 Supra: Footnote 57.

¥ This shortfall will be discussed in detail in Chapter 3 of this study.
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entirety, captured the essence of the strengthening co-operation between South African Customs

administrators and Customs administrators abroad.

SARS is in the process, as part of its Customs Modernisation Programme, of aligning all Customs
information requested from importers and exporters with the WCO Data Model (version 3).'"** This model,
which is requested to be adopted by SAFE, creates uniformity with the world’s best Customs practices by
outlining the maximum import and export data to be requested from importers and exporters respectively,
and the electronic format in which these declarations must be submitted."*® Chapter 9 of this Bill
establishes the general content and details of Customs clearance declarations and other supporting

documentation'*’

to be provided by importers/exporters when clearing their goods, irrespective of the
reason their goods are imported/exported into or from the Republic.'*® These provisions directly correspond
with SAFE’s first core element to harmonise all inbound and outbound Customs information. These
provisions furthermore correspond with SAFE’s export goods and import goods declarations'*’, and

subsequently establish uniformity of importers’ and exporters’ declarations.

Standardised declaration requirements will play a significant role in the harmonizing of the import and
export declarations of goods across WCO members who also align their Customs information requirements
with the WCO Data Model and request similar contents and details from their import/export declarations
within their national legislation. Establishing a uniform declaration will promote the exchange of
information and aid with the development of a single window declaration to be used for both import and
export purposes. This directly conforms to standard 1 of pillar 1 of SAFE."®® Single import and export
declarations aid Customs administrators to share and provide each other with the information they need for
clearance and release processing. It eliminates the duplication of the requirements requested from theof
different customs administrators. This additionally promotes and strengthens Customs co-operations as
Customs administrators may utilise and share the same declaration in both countries. The flow of goods
will be promoted by utilizing a single declaration, since Customs administrators can share and process
goods before their arrival, subsequently facilitating the seamless movement of goods through a safe and

secured supply chain.

93 SARS. First phase of customs modernisation programme sel for roll-out from October 2010. [29/7/2010]. Available
at: http://www.sars.gov.za'home.asp?PID=54515 & ToollD-2&ItemID=60988. (Accessed 16/8/2010).

" WCO. WCO SAFE Framework of Standards, 2007. Pillar 1 Standard 1- WCO Data Model (1.3.7.) (2007) at 16.

"7 Sections 160, 169, 170 of the Bill

"8 Goods imported/exported are to be declared and cleared in accordance with the reason they are imported/exported,
i.e. home use or for one of the twelve customs procedures. Chapters 10-21 of the Bill are designated for the each
specific reason goods are either imported/exported from the Republic. Provisions within all of these chapters (ss183:
197; 251; 282; 305; 334; 360; 387, 401; 410; 431; 438; 458; & 467) requests for additional information over and above
the chapter 9’s standard requirements.

" WCO. WCO SAFE Framework of Standards, 2007. Pillar 1: Standard 1- Submission of Data (1.3.1.; 1.3.3 &1.3.7.)
(2007) at 11- 16.

"** Supra: Footnote 146- Pillar 1: Standard - 1.3.8. Single Windov.
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5" Aim of SAFE

The chapters and sections of the Control Bill mentioned below are dedicated to ‘strengthening the

Customs/Business co-operation U i requested by the fifth aim of SAFE.

In order for a person to become accredited and to receive the AEQ benefits offered by the Republic, they
must abide by all provisions in Chapter 30. Chapter 30 enables Customs to issue accreditation certificates' >
to licensees'™ and registered persons'> who abide by and meet the criteria’s'> stipulated within the
provisions of this chapter. These criteria’s set forth in section 643 of the Bill, directly correspond with some
of the conditions and requirements Customs administrators must take into consideration when granting
accreditation status to applicants.156 For example, subsection 643(1)(b) requires applicants to have a record
of compliance with this Bill for five years before the application. This directly corresponds with the AEQ
requirement A of the SAFE Framework of standards which requests for AEOs to demonstrate compliance
with Customs requirements for a specific period of time designated in accordance with the national
legislation.'* Chapter 30 of the Bill establishes a benchmark which clearly defines and outlines who may

apply for accreditation and the application procedure to abide by'*®

159

, the criteria for accredited client

status tap

, the conditions to uphold accredited status ™, the time frame for which the accreditation will be
valid'®, and other aspects surrounding the accredited status. This provides clarity and removes any
confusion, which may arise concerning all aspects of becoming accredited and maintaining accreditation
status. Licensees and registered persons'® will know exactly what is required of them, and the procedures
to follow when applying for accreditation, thereby improving the Customs-to-Business co-operation. More
importantly it forms a basis to form and develop an AEO Programme, since Customs administrators can
only enter into a partnership with accredited persons and operators. This Chapter promotes Customs-to-
Business co-operation and provides the necessary national legislative support required to make this
cooperation possible and legitimate. These provisions conform with SAFE’s standard 3 of Pillar 2'®, since
they aid with the development of validation, and authorization and outline quality accreditation procedures

businesses must adhere to, to receive the tangible benefits of the AEQ Programme.

151 Supra: Footnote 57.

132 Section 645 of the Control Bill.

133 Section 577.

'3 Section 621-625.

15 Section 643.

8 WCOQ. WCO SAFE Framework of Standards, 2007. Conditions &requirements for Customs and the Authorised
Economic Operator. (2007) at 37-48.

157 Supra: Above at 37.

'8 Section 6410f the Control Bill.

'*? Section 643of the Control Bill.

"% Section 6470of the Control Bill.

%! Section 648 of the Control Bill.

182 Chapters 28 and 29 respectively of the control Bill.

3 WCO. WCO SAFE Framework of Standards, 2007. Pillar 2: Standard 3-Authorization. (2007) at 33&50.
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Customs administrators will benefit from this partnership, as they do not have enough resources, such as

manpower, to police all trade passing through their borders.

Section 372 of Chapter 17 of the Bill allows for Customs to approve an accredited export operator’s export
secured arrangement. The approved export secured arrangements ensure that goods are securely packaged
and transported by accredited export operators to the respective licensed terminals where goods will be
loaded onto their means of transport and exported from the Republic. This provision ensures the goods
have not been interfered or tampered with once packaged and transported to the terminal. Accredited
exporters may, in exchange for securing the goods and the movement of goods from a specific point in the
supply chain to the licensed export terminal within the Republic, receive an exemption from some or all
Customs clearance and release procedures in terms of the provisions within chapter 9 or 17 of the Bill.'®*
This exporting provision ensures the safety and security of the goods being transported to the exporting
licensed terminals with the help of the accredited exporter, thereby directly securing a part of supply chain

in which goods must move.

Customs administrators may only use the information provided by clients and other users of the supply
chain for the purpose for which it was obtained. They may not disclose and use the information for any
other reasons, and under any circumstances, except where permitted in terms of ss22-24 of the Bill. These
pfovisions, which conform to SAFE’s standard 2 of Pillar 2, will additionally aid with the development and
strengthening of the Customs-to-Business partnership. Businesses will be more amenable to revealing their

confidential information to Customs administrators.

Part 1 of Chapter 24 of the Control Bill directly incorporates standards 3 and 6 of Pillar 2 of the SAFE,
These provisions provide the necessary legislative support required in order for tangible benefits offered to
AEOs in exchange for assisting Customs administrators to securitise their supply chain to be materialized
within the Republic. Part 1 of this Chapter simplifies and minimises all Customs clearance and release
procedures for accredited persons.'® This directly contributes to the Custom-to-Business partnership
entered into between Customs administrators and accredited business operators of the supply chain. These
accredited persons will receive expedited clearance and release procedures, thereby saving them time and
money. Customs administrators are empowered by and in accordance with section 507 within this chapter,
to shorten clearance declaration requirements. However, accredited persons must, after the release of their
goods, adhere to and provide the full clearance declaration of their consignments to Customs.'®® The
shortened procedure is offered to accredited persons to speed up the procedure for their goods to move
through Customs faster. Section 508(3) additionally aids accredited persons to avoid submitting duplicated

clearance declarations for different consignments of the same kind of goods. This provision entitles

1% Section 372 (3) of the Control Bill.
163 Section 506- 510 of the Control Bill.,
1% Section 508 of the Control Bill.
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accredited persons to submit a single clearance declaration in accordance with s508(3) of the Bill, which
covers a number of consignments of the same kind of goods. This saves the accredited person time and
money. This provision provides the necessary legislative support required to strengthen Customs-to-
Business co-operation and make this benefit accessible to accredited persons. Part 1 of Chapter 24’s
provisions, not only assist Customs administrators to strengthen the Customs-to-Business co-operation (aim
5 of SAFE), but it also achieves the sixth aim of SAFE to promote ‘the seamless movement of goods
through secure international trade supply chains"®. This provision additionally abides by the fourth core

element of SAFE, to establish benefits for business operators.'®®

South Africa is presently revising its Accreditation Programme. The Preferred Trader Programme is
presently in operation as a pilot programme with a selected number of importers and exporters. Aligned
with the EU AEO Programme, this Programme will establish a partnership between Customs

administrators and accredited business operators'®

. Accredited importers and exporters will be required to
conduct self assessments on their business operations and systems, and comply with all requirements and
regulations of the programme to remain in partnership with Customs administrators. They will, in return, be

rewarded with promised tangible benefits (some of these benefits are listed above).'™

By requiring that all players and premises of the supply chain be licensed and registered in accordance with
chapter 28 and 29 of the Bill respectively, SARS’ Customs administrators will be able to develop and
maintain profiles for every player in the supply chain. This would aid Customs administrators to evaluate

and determine the security profile on each player quickly, by merely referring to their records.

These abovementioned chapters and provisions of the Bill are providing the necessary national legislative
support called for from SAFE on WCO members’ national legislation in order to create the basis for an
AEO Programme and for the AEOs to have legitimate access to the promised tangible benefits of the AEQ

171

Programme and to facilitate the free flow of international trade'"'. They additionally aid to establish and

strengthen the Customs-to-Business partnership as required by SAFE.

6™ Aim of SAFE

The sixth aim of SAFE is to promote ‘the seamless movement of goods through secure international trade

supply chains "™, South Africa has incorporated provisions within the Customs Control Bill to achieve this

'6? Supra: Footnote 57.

"% It must be noted some of these benefits are similar to the AEO benefits mentioned in Chapter 1 of this study.

'% Business Operators can become accredited in accordance with Chapter 30 of t the Customs Control Bill.

'™ SARS. Customs Modernisation: Moving into the future.. Trader Pocket Guide. (July 2010) at 5-8. Available at:
http://www.sars.gov.za/home.asp?pid=60547. (Accessed 14/8/10),

""WCO. WCO SAFE Framework of Standards, 2007. Pillar 2: Standard 3-Authorization & Standard 6- Facilitate.
(2007) at 33-34.

1”2 Supra: Footnote 57.
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aim. For example, many provisions within the Customs Control Bill favour the submission of electronic
data in accordance with section 849 of the Bill, such as export and import declarationsm, and advance
cargo arrival and departure notices'’, which aids Customs administrators to process imported and exported
goods faster.'”” These provisions encourage the seamless movement of goods through a safe and secure
supply chain. It must be noted that importers and exporters are given the option to submit declarations
manually or electronically in terms of the standard clearance and release procedure in section 161 of the
Bill. However, some of the specific Customs clearance declarations, which take precedence over section
161", require importers and exporters to submit their declarations electronically to Customs

administrators'”’.

Electronic submissions made in advance to Customs administrators assist Customs administrators to speed
up the processing of goods and to identify potentially high-risk goods prior to their arrival or departure.'”
South Africa has incorporated these provisions within its Customs Control Bill, for importers'™ and
exporters'® to submit declarations in advance, and carriers/cargo reporters to submit cargo arrival and
departure notices in advance to Customs administrators'®’. This enables the Customs administrators to
perform their declaration processing and risk and security assessments in advance prior to the arrival and
departure of goods.lgz For example, section 163(2) of the Bill provides Customs administrators with the
national legislative support for them to proceed with the processing of importers’ declarations in advance
pfior to the arrival of the goods in the Republic. This allows them to identify and stop potentially high-risk
consignments, and allows for low-risk goods to proceed to their respective destinations. This results in the
seamless movement of goods through Customs, since the goods would have been cleared and released for
the reason it enters or leaves South Africa by the time it enters or leaves South Africa, As a result these
provisions allow for the avoidance of any form of delays and disruption of the flow of goods through
Customs. It must be noted that cargo advance notices must be submitted by the cargo reporter in advance
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before the arrival/departure of goods™, but importers are given the option to submit declarations in

advance'® or within three days after arrival of their imported goods'™. These differ from SAFE, which

173 Sections 161(1)(b) and 161(2)(b) collectively makes provision for the electronic submission of import and export
declarations. Export declarations must be submitted electronically in accordance with section 361 of the control Bill.
Accredited importers must submit import declarations electronically in accordance with section 184 of the Bill. Other
provisions for the different customs procedures for goods to enter/leave the Republic, such as sections 198; 229; 380;
405 & 455 of the Bill, require declarations to be submitted electronically to customs administrators.

1™ Sections 68(5)(b) and 70(4)(b).

'3 Draft Customs Bills: Explanatory Memorandum. The Proposed Customs Control Act. Page 16.

176 Section157(3)&(4) of the Bill.

77 45184, 198, 229, 361, 405 & 455.

g Supra: Footnote 175.

' Section 163 of the Control Bill.

180 Section 362 specifies the time frame in which export declarations must be submitted electronically (section 361) in
advance. The time frame in which declaration must be submitted in advance depends on the mode of transport used.

18! Sections 68 and 70 of the Control Bill respectively requests for arrival and departures notices from cargo reporters.
'*2 These provisions conform to SAFE’s standards 5 of Pillar | and standard 6 of Pillar 2.

'®1n terms of sections 68 and 70 of the Bill.

'*} Section 163 of the Control Bill.

'8 Sections 108(3) of the Bill.
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calls for declarations to be submitted before cargo is either loaded on board its means of transport or arrives

at the country of destination.'®®

The agreement entered into by the Commissioner with the South African Post Office may, in terms of
section 496, allow for international postal goods moving through a secured supply chain to undergo a

shortened, more simplified clearance and release procedure.

As mentioned above'"’, the provisions of part 1 of Chapter 24 of the Control Bill, directly incorporates and
implements the sixth aim of SAFE. Part |1 only deals with expedited Customs and release procedures for
accredited persons. These provisions collectively promote the sixth aim of SAFE, since accredited persons
move their goods through a secured and safe supply chain and in exchange receive faster Customs
clearance and release procedures, The Republic has incorporated these provisions within its legislation to
facilitate the flow of international trade across the Republic’s national borders and territory with the least
amount of disruptions and delays as possible. Part 2 of Chapter 24 contains additional provisions to
promote the seamless movement of goods in a similar manner as an accredited person’s goods; however,

these provisions do not necessarily require goods to pass through a secured international supply chain.

The Customs Control Bill has, in its entirety, achieved and incorporated the WCO SAFE Framework’s
aims and objectives. It has, with the exception of some differences and shortfalls'®, captured and reflected
thia main concepts and aims of SAFE throughout its provisions. Chapters 1 to 24, 28 and 29 of the Bill deal
directly with the area, goods and persons the Bill applies to; the simplified Customs control procedures
pertaining to different parties and meodes of transport; and the simplified procedures to utilise in order to
expedite Customs clearance and release of goods depending on the reason goods enter or leave the
Republic. These chapters collectively address and achieve the various aims of SAFE. Chapters 24, 28 and
30 of this Bill provide the legal backing required to support the fifth aim and Pillar two of SAFE and create
a partnership between business operators and Customs administrators. Chapters 33 to 36 expand the duties,
responsibilities and powers of Customs administrators, subsequently reflecting and embodying the third
aim of SAFE into South African legislation. The Control Bill has, in its entirety, managed to reflect and
embody SAFE’s key goals and aims. It has established a balance between simplified Customs control and
securisation measures which ensures the safety and security of the goods moving into and out of the
Republic, whilst promoting and facilitating legitimate trade.'®® However, a few shortcomings in terms of
the Bill's incorporation of SAFE have been identified. These will be discussed in more detail in chapter 3

of this study.

% WCO. WCO SAFE Framework of Standards, 2007. Pillar 1: Standard - Time Limits (1.3.6.) (2007) at 16.
These shortfalls will be discussed in more detail in Chapter 3 of this study.

"% Within the fifth aim of SAFE.

'8 These will be identified and discussed in detail in chapter 3.

"% Draft Customs Control Bill: Preamble. Page 38.
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The Customs Duty Bill (the Duty Bill)

The Customs Duty Bill is responsible for all Customs duty impositions, assessments'™®, payments and
collection of duties on all goods entering and leaving the Republic.'”" This Bill is one of the tax levying
legislations which is dependent on the Control Bill. As mentioned earlier, the SAFE Framework is
primarily concerned with the development of harmonised Customs control procedures and controlling and
securing the international supply chain and the movement of goods, and not the imposition, assessment and
collection of tax duties. SAFE does, however, aim to improve the collection of Customs duties since it
enables Customs to control the movement of all goods passing through the country.'” Since this Duty Bill
purely focuses on different aspects of the Customs Trilogy'®® and evaluating and collecting Customs Duty,
it is not in the position to, nor does it incorporate the SAFE Framework and its aims, objectives and

standards. This Bill will not be discussed in any further detail within this study.

The reader must bear in mind that the Control Bill and the Duty Bill work in conjunction with each other.
Between the two, they cover all Customs matters in the Republic. However, only the Customs Control Bill

incorporates the SAFE Framework within its provisions.

After conducting an extensive analysis of the Customs Control Bill within this chapter, it can be concluded
that the Control Bill is primarily responsible for the incorporation of SAFE within its provisions. This Bill
has captured the essence of SAFE. A few differences and shortcomings have, however, been discovered.
These differences and shortcomings will be identified and discussed in the next chapter of this study. The
effects and suggestions of possible solutions to these shortcomings in the Bill on the SAFE Framework of

standards principles and norms will also be addressed in the next chapter.

190 Self assessments to be performed by importers and exporters within this proposed Act are part of the customs
clearance procedure. These operators must determine and pay the tax amount applicable on their own goods
imported/exported. They must determine the applicable tariff classification of their goods; perform their own valuation
and origin assessment to calculate the applicable taxes liable for their goods. (Draft Customs Bills: Explanatory
Memorandum. The Proposed Customs Duty Bill. Page 53.) The SAFE Framework, on the other hand, calls for
importers and exporters to perform risk and security self assessments to secure their business premises, and supply
chains to become AEQ accredited.

! Draft Customs Bills: Explanatory Memorandum. The Proposed Customs Duty Bill. Page 53.

192 Supra: Footnote 140.

193 Classification, Valuations and Rules of Origin,
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Chapter Three: Shortfalls of the Customs Control Bill

South Africa has done a fine job of embracing and incorporating the SAFE Framework of Standards’ main
goals and aims into its Customs Control Bill. A few shortcomings and differences have, however, been
identified. These shortfalls will be discussed in this chapter. The effects of these shortcomings in terms of
incorporating SAFE’s principles and standards, and suggestions of possible solutions to rectify these

shortcomings will also be addressed.

To begin with, it appears that no provisions have been made within the Bill requesting Customs
administrators to make use of non-intrusive machinery as requested by SAFE in standard 3 of Pillar 1.

Section 12(3)(b) of the Bill instead stipulates:; (my emphasis)w‘;

(b) use any aids such as a dog, or chemical substances, or imaging equipment, or any
other mechanical, electrical or electronic devices, subject to compliance with any
legislation applicable to the use of such aids.

Although SARS’ Customs administrators in practice utilise non-intrusive machinery in their CCSI'??

, they
are, under no circumstances in terms of national legislation, restricted to these types of machinery when
performing their enforcement functions on low-risk goods and consignments. SARS’ Customs
administrators are given the option, in terms of this Bill, to decide which aids to use to perform their
functions. If, for example, intrusive equipment is acquired to perform their enforcement functions on low-
risk goods, this would disrupt the flow of trade. An additional provision must be made to this provision of
the Bill, requiring Customs administrators to make use of non-intrusive aids and tools for inspecting low-

risk goods, and only in the event of suspicious consignments containing potentially high-risk goods, should

they be entitled to make use of intrusive machinery and equipment.

Section 17(c) does not entirely conform to the third core element and standard 11 of Pillar 1 of SAFE.
SAFE enables Customs administrators in the importing country to request Customs administrators in the
country of export to perform an outbound inspection. This encourages Customs administrators to trust one
another to perform a harmonised set of security and risk inspections and examinations on goods on one
another’s behalf efficiently and effectively, thereby extending the importing Customs’ control on the
supply chain to protect their country’s borders and saving the importing Customs administrators’ limited
resources. Subsection 17(c) of the Bill, conversely, enables the importing Customs administrators to
perform their own inspections and examinations in the Republic and vice versa. Once again, this provision
does not entirely achieve the objective SAFE is aiming at achieving through its standards and norms.

Although this provision extends the control of the importing Customs administrators in the supply chain

"% Draft Customs Control Bill. Chapter 1:Part 3: Administration of this Act. Page 71.
1 Supra: Footnote 131.
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beyond their borders, it does not establish and encourage the two Customs administrators to build and
develop a network between them. Based on this provision, the importing Customs will still be utilizing
their limited resources to perform inspections and examinations in the country of export. In actual fact they
will be required to outlay more resources than previously used, to establish Customs offices with fully
trained Customs officers in the different countries across the world.'®® This provision defeats the purpose of
SAFE’s standard. This shortfall in the Bill can be rectified in two ways. The first solution is to amend
subsection 17(c), to enable exporting Customs administrators to perform outbound inspections and
examinations on behalf of the Republic’s Customs administrators and vice versa. Or an additional provision
can be added to section 17, to enable exporting Customs administrators to perform inspections on behalf of
the Republic and vice versa. This gives importing Customs administrators the choice of establishing offices
in the country of export or asking for outbound inspections to be conducted by exporting Customs
administrators. These suggested provisions will additionally aid with the development and strengthening of

the Customs-to-Customs network.

Custom administrators are one of the key players in the SAFE Framework of Standards. Any discrepancies
or misdeeds in terms of the role they play will result in the entire supply chain being compromised, making
it easily accessible by terrorists. In order to ensure employee integrity, as SAFE calls for within standard 10
of Pillar 1, employees must undergo the relevant training to uphold the provisions and aims of their
national Custom’s legislation, and to perform their functions and duties efficiently and effectively. The
Control Bill makes provision in section 26(a) to enable the Commissioner to make rules for the following

(my emphasis):

26. The Commissioner_may in terms of section 842 make rules to facilitate the implementation of
this Chapter, including rules prescribing —
(a) training requirements for customs officers, including —
(i) the levels of training;
(ii) the standards required to ensure competency in respect of any particular tasks; and
(iii) the establishment of a training academy for customs officers, including cadet
customs officers;.....

Since the Rules have not, to date, been published for public comment in accordance with s843(1), it is
unclear if these training requirements have been established for the Republic’s Customns officers. If the
Commissioner has included this provision within his Rules, the Republic would have taken the necessary
steps to ensure the integrity of its Customs officers, thereby conforming to SAFE provided he stipulates the
exact standards expected of Customs officers and the minimum training levels they must possess. If the
Commissioner, on the other hand, has not made any provision in his Rules regarding the level of training
and standards of Customs officers, the Republic would not be conforming to SAFE. This would be a

significant shortfall, as there will be no national legislative support outlining and defining the minimum

1% Customs branches may be established in the different countries, which have entered into an agreement in accordance
with section 17 of the Customs Control Bill.
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level of training and standards Customs officers must possess to perform their function and duties
effectively. If the Republic’s Customs administrators are unable to perform their enforcement functions
effectively, this will destroy the creditability of the Republic’s ability to perform reliable and proper
security checks of their supply chain and movement of goods. The incompetency of the Republic’s
Customs officers will ultimately affect all trade and collaboration between the Republic and other countries
in the world since all goods emerging from the Republic will be regarded as high-risk goods. Furthermore,
a lack of national legislative support stipulating the minimum training levels and standards Customs
officers possess, will make these Customs officers more accepting of bribery, and allowing illegitimate
trade to happen on their watch. It has been suggested within the Customs Modernisation Programme
frequently asked questions'’ that SARS Customs’ employees will require dedicated training to be able to
effectively perform their functions according to the terms of the new Customs Bills; however, there are no

suggestions stating the specific type of training Customs employees must undergo.

In order to avoid such chaos, section 26(a) must be amended, obliging the Commissioner to establish the
minimum level of internationally recognised training required for Customs officers in the Commissioner’s
Rules. This will ensure Customs officers possess the minimum training requirements and standards
required to perform their functions and duties efficiently and effectively. There must be some national
legislative support for a Customs officers’ training programme that will ensure that Customs officers are

cdmpetent to perform their functions in accordance with this Bill.

The SAFE Framework of Standards requests for an advance electronic cargo declaration from carriers for
maritime containerized cargo to be made prior to the container being loaded onto the vessel for Customs
administrators to effectively perform security assessments.'” SAFE has established such provisions since
these goods within the container, once stuffed and sealed, will not be removed or tampered with until it has
reached its point of final destination in the supply chain. It would be too late at this stage, if the container is
used as a medium of mass destruction by terrorists, since the goods would have already landed and done
some damage in the country of destination. South Africa’s Customs Control Bill does not make any
provision within its sections relating to foreign going vessels for advanced electronic cargo declarations
from cargo reporters for containerised cargo to be submitted prior to being loaded on board the vessel.
Instead it calls for cargo reporters, in accordance with ss 68(1)&(5) of the Bill, to submit an electronic
arrival cargo declaration of cargo on board the vessel in advance before the arrival of the vessel at the first
Customs seaport in the Republic. A similar provision has been made within sections 70(1)&(4) of the Bill
for cargo to be exported from the Republic. The containerised cargo is, in accordance with these provisions,
already loaded onto the vessel before the vessel arrives at or departs from the Republic, which defeats the

purpose of SAFE requesting the advance declaration prior to loading the container onto the vessel. These

" SARS. SARS Customs Modernisation programme frequently asked questions. (29 July 2010) at page 6. Available at
http://www.sars.gov.zashome.asp?pid=60547. (Accessed 14/08/2010).

"8 WCO. WCO SAFE Framework of Standards, 2007, Pillar I: Standard 1.3.2. & 1.3.6. (2007) at 13 & 16
respectively.
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provisions would prove to be detrimental to both the security and facilitation of the international supply
chain and international trade. To rectify this problem, additional provisions within sections 68(1) and 70(1)

of the Bill must be created to specifically cater for containerised cargo in accordance with SAFE'™,

A discrepancy within section 54(2) of the Bill must be noted. This provision states “An advance train

departure notice referred to in subsection (1) must be submitted at least one hour before the train is

21200

expected to leave the Republic’* ™ (my emphasis). This provision does not specify a point in the Republic,

such as “before the train departs from a licensed railway terminal where the goods were loaded”, as stated
within section 70(2) of the Bill. This discrepancy can prove to be detrimental, as carriers may exploit it and,
for example, submit departure declarations an hour before crossing the border of the Republic. This does
not give Customs administrators sufficient time to perform their security assessments and to seize
potentially high-risk cargo prior to the train departing from the Republic’s territory in which they have
jurisdiction®. This discrepancy creates a loophole which terrorists may exploit to use the international
supply chain as vehicle of mass destruction. To rectify this discrepancy, this provision must be amended to

specify the point of departure within the Republic, as illustrated by section 70(2) of the Bill.

The submission of cargo declarations by road carriers, in accordance with SAFE, must be submitted an
hour in advance before the arrival and departure of the carrier in the importing and exporting countries
respectively.”” Sections 58 and 59 of the Control Bill pertaining to vehicles entering and leaving the
Republic respectively, do not require road carriers to submit declarations in advance. This is a shortfall in
terms of incorporating the SAFE Framework of Standards, since Customs administrators are not given
sufficient time to perform security and risk assessments before the arrival or departure of the vehicle. This
will inevitably disrupt the flow of trade, since administrators will perform their assessment upon the arrival
or departure of the carrier at the land border post. This will bring the flow of trade to a halt, until the
appropriate security assessment has been conducted and Customs administrators are satisfied with the
results. Time lost, due to these avoidable delays, will cause unnecessary losses for both the road carrier and
the business operator whose goods are being transported.”” This problem can be rectified by amending
these provisions requiring submission of electronic declarations to be made in advance for the arrival
and/or departure of carriers entering and leaving the Republic respectively. These amended provisions will
conform to SAFE requirements, thereby facilitating trade. It must be noted that sections 68(4) and 70(3) of
the Bill, relating to the advance electronic cargo declarations on board road carriers conform to SAFE

requirements,

'% SAFE has created separate provisions for containerised cargo. Declarations for the containerised goods must be
submitted in advance before the containers are loaded onto the vessel.

0 gection 54(2) of the Customs Control Bill.

*" Section 6 of the Bill.

2 WCO. WCO SAFE Framework of Standards, 2007. Pillar 1: Standard 1.3.6. (2007) at 16,

2 Time is money for both the entities. The longer the assessments take, the more money and future business
opportunities will be lost. :
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In addition to the abovementioned shortfalls of the Bill, the provisions within s 68 of the Bill, with the
exception of s 68(4), does not provide sufficient amount of time for Customs administrators to effectively
perform their security and risk assessments for goods on board the carriers. SAFE’s standard 6 of Pillar 1
calls for Customs administrators to request for declarations in advance for them to perform adequate
security and risk assessments.””* The minimum time frames stipulated within these provisions of the Bill in
which cargo reporters and carriers must submit their electronic declarations of cargo board the carriers in
advance are unrealistic.””® The probability of Customs administrators successfully completing security and
risk assessments before the goods arrive is unlikely, especially in high peak seasons such as Christmas,
where the volume of goods imported is exceptionally high. If Customs administrators cannot perform
security and risk assessments on inbound cargo within these designated time frames, it defeats the purpose
of requesting the declaration of the cargo in advance. This is especially the case if importers choose to
submit their declarations in accordance with s 108(3) after the arrival of their goods in the Republic. Not
only would Customs administrators not be able to perform security assessments and secure their national
borders, but they will also disrupt the flow of trade since goods must wait until the appropriate assessments
are completed and clearance and release is issued in accordance with the Bill for the goods to proceed to
their final destination within the Republic. To resolve this shortfall, amendments must be made to extend
the minimum time frame in section 68 of the Bill in which these declarations must be submitted in advance
to Customs administrators. A more realistic time frame must be designated, after taking into consideration
the time required to successfully perform security and risk assessments for goods bound for the Republic

and the mode of transport they are imported on.

Sections 70(1), 70(2) & 362(1)(a) of the Bill, on the other hand, designates too much time for declarations
to be submitted in advance for goods to be exported on board a foreign going vessel and cross border train,
and for sea exporters’ clearance declarations respectively. Advance cargo departure declarations are
required to be submitted, in accordance with ss 70(1) & (2), at least 72 hours before the departure of the
vessel or train from their respective Customs seaport and licensed rail cargo terminal in the Republic.
Similarly, export declarations are required to be submitted, in accordance with section 362(1)(a), at least 72
hours before the goods are delivered to the sea cargo terminal where they will be exported from. This is
more than enough time for Customs administrators to receive declarations, process them, and successfully
perform security and risk assessments before the departure of the goods. These provisions respectively
enable carriers and exporters to submit at any time before the 72 hours of the departure of the vessel or
train from their respective terminals and the delivery of the goods at the exporting sea terminal. There is no
time limit on when these declarations must be submitted. If, for example, cargo reporters submit
declarations, in accordance with ss 70(1) and (2), one week in advance prior to the departure of their goods

on board a vessel/train, the goods will remain in the Republic until departure. There will be a high

™ WCO. WCO SAFE Framework of Standards, 2007, Pillar 1: Standard 6. (2007) at 20.
25 For example, cargo reporters are required to submit an electronic declaration 30mins in advance of the arrival of the
cargo (section68(1)(ii)) on board a foreign going vessel travelling for less than 96hours in the Republic.
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probability these goods can be altered or their security can be breached, or tampered with, subsequently
defeating the purpose of performing the security assessment. These provisions, as an alternative, should
require cargo reporters, carriers and exporters to submit declarations at least 48 hours in advance and at
most 72 hours. This places a time limit in which declarations can be submitted to Customs administrators.
This is a more realistic time frame in which would enable Customs administrators to comfortably perform
their security assessments and authorise release of goods, and the probability of the goods’ security being

breached will be minimised.

Sections 111 (3) and 363, relating to export clearance declarations (in ss 111 and 362 of the Bill), must also
be amended. These provisions require goods released for export to be exported from the Republic within 72
hours of release. These provisions allocate more time than is required for the goods to be exported from the
Republic. The least amount of time the goods remain in the Republic, after their release is authorised by
Customs authority, the less likely the goods would be tampered with and their security would be breached.
A more practical and realistic time frame for submission would be 48 hours. This time frame gives the
parties involved sufficient time for them to sort out their particulars and leave the Republic. These

amendments will ensure the safety and security of the goods exported from the Republic.

SAFE requests for WCO members to make provision within their national legislation for exporters,
importers and carriers to submit electronic declarations in advance to Customs administrators, and the time
frame in which the declarations must be submitted, to aid Customs administrators to perform their risk,
security and control assessments before the arrival or departure of goods in the country.”” This is one of
the key provisions Customs administrators require to protect their national borders and the national borders
of the country of destination, and to ensure the safety and security of the supply chain. Whilst the Control
Bill has managed to abide by and provide the necessary national legislative support for exporters™’ and

carriers?™

to submit cargo declarations in advance before the arrival or departure of the goods, it has not
managed to achieve the same for importers. Importers are given an option as to when they wish to submit
their declarations to Customs administrators. If goods are imported by a foreign going vessel, aircraft or
cross border train, the importer may submit declarations within three days of arrival of the goods at their
respective designated areas in the Republic™® before the release of the goods from the Customs
authoritym. If goods are imported by vehicle or by a person on foot, import declarations must be submitted
and cleared upon arrival at the land border-post before the release of the goods into the Republic.?'!

Importers are given the option, in accordance with section 163, to submit their import declarations in

% WCO. WCO SAFE Framework of Standards, 2007. Pillar 1: Standard I: Integrated Supply chain management
(2007) at 9-16.

A7 Sections 162(1), 362, 405 & 455 of the Bill.

%8 Section 68 and 70 of the Control Bill.

% Section 108(3) of the Control Bill,

29 Section 162(1) of the Control Bill,

1! Section 108(4) & 162(1) of the Bill.
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advance prior to the arrival of their goods. However there is no time frame stipulated within which the

declarations must be submitted in advance.

The provisions within Chapters 10 to 15, with the exception of Chapter 122" of the Bill relating to goods
imported into the Republic support the above mentioned provisions pertaining to importers’ declarations.
All of the above mentioned provisions do not correspond with SAFE’s requirements, since the Bill
provides importers with the privilege of deciding when to submit declarations. Customs administrators will
only be able to perform their security and risk assessments once they receive these declarations from
importers. SAFE requires importers, in accordance with standard 1.3.3%", to submit declarations in advance
before the arrival of the goods in the country of destination. This provides Customs administrators with
adequate time to perform security assessments and identify high-risk goods prior to the arrival of the goods
at its destination. If importers decide to submit their declarations after the arrival of their goods in the
Republic?™, this leaves the Republic, to some degree®'”, open and vulnerable to terroristic attacks. These
provisions will additionally result in the disruption of the flow of trade into the Republic, as Customs
administrators may only begin with the processing of the importers’ declarations once the importer has
submitted them. Goods may not be released from the Customs authority, until declarations are submitted.”'®
These are significant shortfalls in the Bill, which contradict the core aims of SAFE.?!” These shortfalls can,
however, be easily rectified by amending the abovementioned provisions. These provisions must call for
ixﬁporters to submit declarations in advance to administrators before the arrival of goods in the Republic,
irrespective of the mode of transport utilised. In addition, a time frame must be designated in which
submissions must be made in advance by importers, depending on the mode of transport used. All
provisions, such as sections 108(3), 108(4) and 163 of Bill, must be amended to remove any privileges
which entitle importers to choose when they wish to submit their import declarations. By amending these
provisions in accordance with the above suggestions, the Control Bill will effectively secure the

international supply chain for goods bound for the Republic, whilst facilitating trade.

Furthermore, all importers, with the exception of accredited importers™®, are not obliged in accordance

with the Bill, to submit their declarations electronically in advance to Customs administrators when

12 When the importer submits and uses their advance cargo arrivals notice as a transshipment clearance declaration in
accordance with section231 of the Bill.

*1* WCO. WCO SAFE Framework of Standards, 2007. Pillar 1 Standard 1.3.3. (2007) at 15.

21911 gecordance section108(3) of the Bill.

15 More information provided from different sources, will make it easier for customs administrators to pick up
discrepancies, Customs administrators will have to rely on the advance cargo arrival notices (section 68) to perform
security assessments of the goods expected to enter the Republic if the importers choose to submit declaration in
accordance with section 108(3) or 108(4), depending on their mode of transport used. Customs administrators will have
no additional sources of information to compare the cargo declaration information too, to ensure there are no
discrepancies in the information provided by the carrier/cargo reporter. It must also be noted the time frame in which
advance cargo arrival notices (section 68) is submitted in advance is insufficient for customs administrators to perform
security assessments. (This shortfall is discussed in detail above)

*6 Section 162(1).

= Namely to secure and facilitate international trade.

218 Sectionl 84 of the Bill requires accredited importers to submit declarations electronically to customs administrators.
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declaring and clearing their goods for home use. There is no other provision within the Bill obliging
importers to submit electronically to Customs administrators. Importers are, once again, given the option to
submit manually or electronically in accordance with section 161 of the Bill. These provisions do not
correspond with SAFE’s requirement of inbound data from importers to be submitted electronically in

advance to Customs administrators.*!” Giving importers™®

the option to submit manually or electronically
can slow down trade, as opposed to facilitating it. Customs administrators must obtain, process and capture
all manually submitted declarations into their systems, thereby taking a longer period of time for the
clearance and release of goods. These provisions not only frustrate the movement of trade, but require more
of Customs administrators’ limited resources for the clearance and release of those specific goods, which
defeats the aim and goals of SAFE. This shortfall can be easily rectified by amending section 184 of the
Bill, to call for all importers to submit declarations electronically for the clearance and release of their

goods for home use.

Section 364 aims to accelerate the process of Customs clearance and release procedures for low-risk goods,
since it empowers the SARS’ Commissioner to simplify the export clearance and release procedures for
these specific goods. It must be noted, however, that this Bill defines ‘low-risk goods’ as specific goods
which have a low risk for ‘tax evasions’. SAFE, on the other hand, defines low-risk goods and
consignments on the basis of their threat to supply chain security and the national borders of its WCO
members.””' In accordance with section 364, the Commissioner will be rewarding exporters with faster
processes and simplified procedures for not committing tax evasions, as opposed to providing and ensuring
their goods move through a safe and secured supply chain. This provision is promoting non-tax evasions.
An additional provision, similar to this provision, must be established within this chapter of the Bill to
accelerate the process of Customs clearance and release procedures for goods that are of little or no threat
to the security of the international supply chain and national borders. This provision will be another
tangible benefit for AEO operators and will additionally contribute to strengthening the Customs-to-

Business partnership and conforms to SAFE's standard 3 of Pillar 2.

Section 643 of the Bill outlines the criteria licensees and registered persons must possess to be granted with

an accredited status. These criteria directly correspond with some of the conditions and requirements

Customs administrators must take into consideration when granting accreditation status to applicants.”*

However, there are a number of important criteria in accordance with SAFE’s conditions and requirements
which have not been requested from applicants within this provision or any other provision within this Bill.
For example, there is no provision within the Bill empowering Customs administrators and obliging AEOs

223

to provide full access to their internal commercial records.” Other conditions and requirements the Bill

M WCO. WCO SAFE Framework of Standards, 2007. Pillar I: Standard |:Submission of data. (1.3.3.) (2007) at 15.
#0 With the exception of accredited importers (section184).

21 WCO, WCO SAFE Framework of Standards, 2007. Pillar 1: Standard 7: Targeting and Communication (2007) at
22.

22 Qupra: Footnote 156.

3 This is in accordance with condition and requirement B of SAFE.
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has failed to request from their potential AEOs are, the development and enforcement of education, training
and awareness programmes; cargo security; conveyance security; the security of premises; personnel
security; trading partner security; crisis management and incident recovery; and measurement, analyses and
improvement. This is a significant shortfall, as most of the important conditions and requirements of an
AEO Programme have been left out. If the Republic does not request these requirements and these
conditions from their accredited clients, its AEO Programme will not conform to SAFE’s and other trading
partners AEO Programmes. Non-compatible programmes will eliminate the possibility of establishing
mutual recognition of AEQO Programmes between trading partners countries and will not request the
minimum international security standards from their AEOs to secure their respective supply chains. Since
section 643(1)(f) of the Bill enables the Commissioner to prescribe any other criteria for accredited status,
these shortfalls can easily be rectified by including these missing criteria and any other criteria within the
Commissioner’s Rules of the Bill. It must be noted that the Commissioner’s Rules have not, to date, been

published in the public domain®*, It

is therefore unknown if these missing criteria have been included
within these Rules. These missing criteria can, as an alternative, be called for from accredited persons when
entering into a partnership with Customs administrators through the Republic Accreditation programme,
known as the Preferred Trader Initiative. Both of these recommended solutions will ensure that the
Republic’s AEO Programme will be aligned with and conforms to SAFE’s requirements and conditions for

AEOQ Programmes, and other trading partners’ AEO Programmes across the world.

The Customs Duty Bill contains a self assessment chapter for importers and exporters to perform their own
self-assessments of customs duty payable on their imported and exported goods.” The Customs Control
Bill, on the other hand, contains no provisions requiring accredited operators to do their own security and
risk self assessments on their supply chains. Like the Duty Bills’ self assessment chapter, a security self
assessment chapter must be developed within the Customs Control Bill, obliging accredited clients to
perform security self assessments on their own supply chains. By including a security self assessment
chapter within the Customs Control Bill, this chapter would provide the Republic’s Accreditation
Programme with some national legislative support, obliging accredited operators to conform to the
minimum security criteria of the Bill or as stipulated in the AEO programme. This security self-assessment

chapter would also directly conform with SAFE’s standard I of Pillar 2.

After conducting an extensive analysis of the Customs Control Bill, it can be concluded that the Bill has, in
its entirety, done a fine job of incorporating the SAFE Framework of Standards into its provisions.
However this Bill is not without its flaws and shortfalls in terms of its incorporation of SAFE. These have
been identified within this chapter. As illustrated, these shortfalls can be easily rectified by making

amendments or adding more provisions. After these shortfalls have been addressed, this Bill, and in turn

2 In accordance with s843(1).
Draft Customs Duty Bill. Chapter 5: Assessment of Duties at 61.
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South African Customs legislation, will be in line with the WCO SAFE Framework of Standards and

achieve its main goals and aims, as well as minimum international security practices.

The development of the new Customs legislation is only a part of the SARS’ Customs Modernisation
Programme. Before concluding this study a brief look at the remainder of the Customs Modernisation
Programme and the various security initiatives and projects SARS is undertaking to align its customs

practices with SAFE’s norms will be conducted.
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Chapter Four: Other Initiatives to incorporate SAFE into Customs practices

Since the 9/11 attacks on the US and afier acceding to a number of the WCO international agreements such
as the RKC and the WCO SAFE Framework of Standards, South Africa’s Customs legislation and
practices have been evolving. SARS Customs has undertaken the enormous task of transforming the
Republic’s Customs practices and legislation with the development and incorporation of their Customs

Modernisation Programme.

The development of the new Customs legislation is only one part of the SARS’ Customs Modernisation
programme. This Chapter aims to provide additional information on the different aspects of the SARS
Customs Modernisation Programme relating to SAFE. A quick look at the different security initiatives
SARS Customs has adopted and are, or will be, utilizing to further capture and apply the SAFE Framework

of Standards into its national Customs practices will be conducted.

SARS Customs has recently reconstructed their Customs website.”?® This is an excellent form of
communication to keep its clients well informed on all matters and information relating to Customs. SARS
Customs provides useful and accessible information on their user-friendly website such as training
modules, manuals, guides, etc on Customs procedures. These training modules and guides assist clients to
adjust to the changing Customs procedures and process, making the transformation as easy as possible for
clients and users. These measures aid clients to learn about how to abide by and comply with the new
Customs procedures and processes being implemented, which thereby conforms to the first aim of SAFE,
The website also contains contact and call center numbers which clients may phone for assistance on any
matters relating to Customs and/or to report Customs offences and discrepancies. Customs information and
notifications of Customs changes, updates, news and all electronic forms are also available and are
constantly updated aiding clients to know exactly what and when things are taking place. These measures
promote certainty and transparency of procedures and processes to abide by and provide up-to-date
information at all times. The website establishes an open line of communication between Customs
administrators (SARS) and Customs clients, thereby promoting and strengthening Customs-to-Business

relationships and co-operation, which conforms to SAFE’s standard 5 of Pillar 2.

In addition to the above, SARS Customs has established an integrated call center equipped with SARS
trained agents to assist with all types of Customs queries. They are presently in the process of increasing
the number of call centers to be able to efficiently and effectively address all Customs queries.?” These call
centers will aid and facilitate the flow of trade, as these agents will be able to provide accurate and correct

information to their clients, further reducing or eliminating any confusion and uncertainties they may have.

26 SARS Website. Available at http://www.sars. gov.za/home.asp?pid=60547.
7 SARS. Customs Modernisation: Moving into the future. Trader Pocket Guide. (July 2010) at 5-6. Available at:
http://www.sars.gov.za/home.asp?pid=60547. (Accessed 14/8/10).
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Central offices, referred to as ‘Trade Administration Centers’ will be established to perform specific
activities such as administrative, risk assessments and auditing tasks. ** These centers will enable Customs
administrators to combine their limited resources to work collectively on processing all Customs
transactions and perform risk and security assessments in one location, as opposed to different locations
throughout the country. For instance, as part of their Customs Modemisation Programme, SARS will be
establishing four hubs around South Africa for all Customs processing. This enables them to provide better
and more efficient services to their clients.”” SARS has already begun with the closure and relocation of
branches such as Schoeman Street and the Germiston and Carlton center in Pretoria and Johannesburg

respectively, to create central offices across South Africa. ™"

The development of electronic communication and submission of documents will be beneficial to both
Customs administrators and business operators.”*! Traders may submit all documentation to Customs
administrators electronically, thereby saving time and money. Electronic submission reduces the amount of
paper work Customs administrators must process and capture, thereby enabling them to direct their limited
resources to identifying potentially high-risk goods. As mentioned earlier, SARS is aligning their
declaration requirements with the WCO Data Model (version 3).2** This model requires importers and
exporters to produce a harmonised set of international data requirements, which will enable SARS to
exchange desirable information with other Customs administrators abroad. South Africa has, as of
D'ecember 7, 2007, become a contracting party to the Johannesburg Convention.** This international
instrument allows and assists contracting parties to exchange information amongst each other to securitise
the international supply chain. These Customs administrators will be able to perform cargo security and

5 . 4
risk assessments in advance.”

Since 2003, SARS Customs has made use of non-intrusive machinery such as large scale cargo scanners;
handheld trace detectors; radiation portal monitors; and contraband detectors busters™, when conducting
inspections in their CCSI. CCSI is a South African security initiative, which is constantly updated to adopt
new advancing technology and machinery and international security initiatives. These machinery and

equipment enable Customs administrators to secure the goods whilst facilitating trade. The use of non-

228 Supra: Footnote 227 at 5,

2 FTW Online. New SARS changes to note- from Friday. (2 December 2010). Available at:
http://www.ftwonline.co.za/NewsPrint.aspx?NewsNo=12173. (Accessed 2/12/10)

B0 Supra: Above. & FTW Online. S4RS to open new Edenvale branch. (6 December 2010) Available at:
htp://www.ftwonline.co.za/Default.aspx?NewsNo=12187. (Accessed 6/12/2010)

3! Supra: Footnote 227 at 4.

B2 SARS. First phase of customs modernisation programme set for roll-out from October 2010. [29/7/2010]. Available
at: http://www.sars.gov.za/home.asp?PID=54515&ToolID-2&ItemID=60988. (Accessed 16/8/2010).

23 WCO. Position as regards Ratification and Accessions (as of 30 June 2008): International Convention on Mutual
Administrative Assistance In Customs Matters (Johannesburg Convention). (19 August 2008). Available at:
http:/www.weoomd.org/files/1.%20Public%20files/PDFand Documents/Conventions/EGQ014E 1 .pdf, (Accessed
7/12/10)

34 WCO. The Johannesburg Convention: a new tool to facilitate-Mutual Administrative Assistance among WCO
Members. Available at: http://www.wcoomd.org/home_about_us_conventionslist_johannesburg convention.htm.
(Accessed 7/12/10)

235 Supra: Footnote 43.
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intrusive machinery to perform security inspections directly conforms to SAFE’s and ISPS code’s™*

requirements.”’

South African exporters exporting cargo to the European Union (EU) will be required as of December 31,
2010 to comply with the ‘European 24-hour advanced manifest rule’, when submitting export declarations
to the EU. The declarations must be submitted at least 24 hours before goods are loaded onto their vessel in
the exporting country (South Africa). This provides the EU Customs administrators with sufficient time to
perform their risk and security assessments before the arrival of the goods. This directly conforms to
SAFE’s standard 1 of Pillar 1. South African EU exporters must comply with these requirements (even

though it is not part of their own national legislation) if they wish to export goods to the EU.*®

Discussion is underway for the development of ‘Regional Accreditation and Audit Programme.’ This,
however, is still in the discussion stages with surrounding countries.”* If surrounding countries agree to the
adoption of SARS accreditation programme and policy as a regional programme, this would be very
beneficial to traders through these countries. Goods would be able to flow freely and securely between
these countries, without any disruption to trade. This region as a whole will be able to protect the borders of

their own countries as well as neighbouring countries.

These initiatives illustrate that SARS is making all the necessary changes not only to their national
Customs legislation, but to their national Customs practices to fully embrace and incorporate the SAFE

Framework of Standards.

% This international security initiative has been developed in 2004 after the 9/11 attacks on the US to improve the
security and control surrounding ships and port facilities throughout the world.
237 i

Supra: Footnote 43.
238 Freight & Trading Weekly. Exporters to EU should gear up for 24-hour security rule. (3 September 2010) Freight
-f& Trading Weekly.
2 Supra: Footnote 227 at 7.
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Conclusion:

The attack on the US on September 11, 2001 highlighted the vulnerabilities of the international supply
chain to potential terroristic attacks. As a result of these attacks, countries throughout the world began to
develop and implement security initiatives to protect their national borders and citizens by increasing the
security surrounding their international supply chains. These different security initiatives proved
detrimental to trade facilitation and the flow of international trade.”*® The WCO has subsequently

endorsed”"!

the WCO SAFE Framework of Standards, 2007 to establish a harmonised set of internationally
recognised security measures countries may adopt to secure the international supply chain whilst

facilitating trade.

The WCO SAFE Framework of Standards established six aims and four elements, which are achieved
through the standards of its Twin Pillars. These are the Customs-to-Customs network arrangement Pillar
and the Customs-to-Business partnership Pillar. WCO members that chose to adopt and implement the
SAFE Framework, such as South Affica, are requested to make the necessary changes to both their national

Customs legislation and practices in order to fully incorporate the SAFE Framework of Standards.

South African Customs administrators (SARS) have developed a Customs Modemnisation Programme to
align South Africa’s legislation and practices with international trends and standards. The Customs Control
Bill controls the movement of goods and persons through the Republic’s national borders and territory”*,
whilst the Customs Duty Bill is responsible for the different aspects surrounding the Custom Trilogy and
the Customs duty on goods.**® One of the SARS’ key objectives is to align their legislation and practices
with the SAFE Framework of Standards. **

The objective of this study was to determine the extent to which the WCO SAFE Framework of Standards,

2007 has been incorporated into South Africa’s new Customs legislation.

Since the Control Bill is responsible for controlling the movement of goods through the Republic’s national
borders and territory,”* it has provided the necessary legislative support the SAFE Framework calls for
through its provisions. After conducting an extensive analysis of this Bill (in chapter 2 of the study) it was
concluded that the Republic has, to a large degree, captured the main goals and aims of the SAFE
Framework through the provisions of its Customs Control Bill. The table below illustrates the provisions of
the Customs Control Bill that correspond with each of the six aims of the SAFE Framework of Standards

respectively.

0 Supra: Footnote 12.

*! In June 2005. [Michel Danet. WCO SAFE Framework of Standards, 2007: Letter by Secretary General of WCO.
(2007) at 2].

*2 Section 4(a) of the Customs Control Bill.

*3 Draft Customs Bills: Explanatory Memorandum. The Proposed Customs Duty Bill. Page 53.

24‘_‘ Supra: Footnote 44.

3 Supra: Footnote 242.
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Table 5-1:
SAFE Framework of Standards aims:** Corresponding provisions of the Customs
Control Bill:

1. Establish standards that provide supply Ss2.4,5,6,7, 8, 16 29-38, 108-111, 326,
chain security and facilitation at a global 327,329,496, 577,579, 580-582, 590
level to promote certainty and
predictability. Chapters 5, 9-22, 28, 34, 35

2. Enable integrated supply chain Ss29, 32-37, 109, 265, 267
management for all modes of transport.

Chapter 2, 3, 4, 13

3. Enhance the role, functions and capabilities Ss 10, 11, 12, 31, 47, 111, 115, 116, 117,
of Customs to meet the challenges and 121, 210, 238, 363, 492
opportunities of the 21st Century.

Chapter 7, 31, 33-36

4. Strengthen co-operation between Customs Ss 17,24
administrations to improve their capability
to detect high-risk consignments. Chapter 9

5. Strengthen Customs/Business co- Ss 22-24, 372, 507, 508
operation.

e Chapter 17, 24, 28, 29, 30

6. Promote the seamless movement of goods s Ss161, 163, 496, 849
through secure international trade supply
chains. e  Chapter 24

There are, however, a few shortfalls in the Customs Control Bill, which were identified and addressed in
chapter 3 of the study. These shortfalls can be easily rectified with possible solutions suggested to ensure
the full incorporation of the SAFE Framework into the Republic’s Customs legislation. It is recommended
that these shortfalls be addressed and revised to fully capture the SAFE Framework of Standards in the
Republic’s legislation. With these amendments and adjustments to the Bill, South Africa’s new Customs
legislation will provide their Customs administrators and their current and future Customs security
initiatives with the necessary national legislative support to securitise their international supply chains and
protect their national borders. These amendments will further align South Africa’s legislation with

international security practices and trends.

8 Supra: Footnote 57.
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SARS has additionally taken or in the process of undertaking and implementing a number of different
initiatives, as part of its Customs Modernisation Programme, to incorporate the SAFE Framework of
standards into its national Customs practices. This will ensure the full incorporation of the SAFE

Framework of Standards in South Africa’s Customs legislation and practices.

Although taking their time in comparison with other countries such as the US; the EU; Australia, Singapore

and Canada®"’

, it is evident that South Africa is on the right path to incorporate the SAFE Framework of
Standards and to fully protect their national borders and supply chains whilst facilitating trade. Based on
this study it can be concluded that SARS Customs will effectively achieve some of its key goals upon the
completion and full operation of its Customs Modernisation Programme. These are, namely, to improve the
security and efficiency of the Republic’s supply chain whilst facilitating trade®®, and to align their national
legislation with international conventions and agreements such as the Revised Kyoto Convention and WCO

SAFE Framework of Standards®®.

It is concluded that South Africa has, to a large extent, incorporated the WCO SAFE Framework of

Standards into its new Customs legislation, i.e. its Customs Control Bill.

M7 South Africa’s Customs administrators are still in the process of enacting and promulgating their proposed national
customs legislation and are revising its Accreditation programme, which are expected to be formally launched within
2011.[Supra: Footnote 227 at 8.] This is only the first phase of their multi-year Customs Modernisation Programme.
Furthermore, the Commissioner’s Rules, which must be published before the enactment and promulgation of the
Custom Bills, are yet to be published for the public comments in accordance with section 843(1) of the Control Bill.
This means the Republic’s new customs modernizing procedure will only be fully operational in the years to come.

*® Joy Orlek. 4 new Customs era is about to dawn. Freight & Trading Weekly. 6 August 2010. Issue No: 1922.

® SARS. Customs Modernisation at 4, (February 2010) Available at:
http://www.sars.gov.za/home.asp?pid=60547.[ Accessed 14/8/2010]
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SAFE
FRAMEWORK
OF STANDARDS

At the June 2005 annual Council Sessions in Brussels, Directors General of Customs representing the
Members of the World Customs Organization (WCO) adopted the SAFE Framework of Standards by
unanimous acclamation. Not only did the adoption of this unigue international instrument usher in a
safer world trade regime, it also heralded the beginning of a new approach to working methods and
partnership for both Customs and business.

Since that time, work has progressed on modernizing and improving the document, principally by
incorporating into its text detailed provisions concerning Authorized Economic Operators (AEQO) which
had been initially developed in a separate document. It is perceived that both Customs and our
/business partners will benefit from having all SAFE and AEO provisions readily available in a single
comprehensive instrument.

For those Customs administrations expressing a need, assistance in the form of a programme for
sustainable capacity building (Columbus Programme) is being implemented by the WCO Secretariat,
with the committed support of other WCO Members. Phase one of this Programme involving
Diagnostic Missions is now almost complete, and work has already begun on Phase two. This work
draws on the expertise of our diagnosticians trained to that end, and is aimed at satisfying Members'
requests for assistance in implementing this instrument. In particular, the Phase two work is focusing
essentially on developing action plans and securing funding. These are crucial steps for our Members
on the road to full implementation of the SAFE Framework of Standards.

The commitment and willingness shown by WCO Members to implement the SAFE Framework of
Standards clearly demonstrates their desire to secure and facilitate world trade and to reap the
ensuing economic, financial and social benefits. This consolidated instrument is intended for all WCO
Members, whether developed or developing, and should make it possible for us to derive greater
benefits in this era of trade globalization.

Michel Danet

Secretary General

World Customs Organization
June 2007
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1. Foreword
1.1. Introduction

International trade is an essential driver for economic prosperity. The global trading
system is vulnerable to terrorist exploitation that would severely damage the entire global
economy. As govermment organizations that control and administer the international
movement of goods, Customs administrations are in a unique position to provide increased
security to the global supply chain and to contribute to socio-economic development
through revenue collection and trade facilitation.

There is a need for a World Customs Organization (WCO) endorsed strategy to secure
the movement of global trade in a way that does not impede but, on the contrary, facilitates
the movement of that trade. Securing the intemational trade supply chain is only one step
in the overall process of strengthening and preparing Customs administrations for the
21* Century. Accordingly, to strengthen and go beyond existing programmes and practices,
WCO Members have developed a regime that will enhance the security and facilitation of
international trade. This is the WCO SAFE Framework of Standards to secure and facilitate
global trade (hereafter referred to as the "SAFE Framework"). The SAFE Framework sets
forth the principles and the standards and presents them for adoption as a minimal
threshold of what must be done by WCO Members.

| The reason that the WCO is the appropriate platform for this initiative is readily
apparent. The WCO has the membership and thus the participation of Customs
administrations representing 99 percent of global trade. Customs administrations have
important powers that exist nowhere else in government - the authority to inspect cargo and
goods shipped into, through and out of a country. Customs also have the authority to
refuse entry or exit and the authority to expedite entry. Customs administrations require
information about goods being imported, and often require information about goods
exported. They can, with appropriate legislation, require that information to be provided in
advance and electronically. Given the unique authorities and expertise, Customs can and
should play a central role in the security and facilitation of global trade. However, a holistic
approach is required to optimize the securing of the international trade supply chain while
ensuring continued improvements in trade facilitation. Customs should therefore be
encouraged to develop co-operative arrangements with other government agencies.

Itis an unacceptable and an unnecessary burden to inspect every shipment. In fact,
doing so would bring global trade to a halt. Consequently, modemized Customs
administrations use automated systems to risk manage for a variety of issues. In this
environment, Customs administrations should not burden the international trade community
with different sets of requirements to secure and facilitate commerce, and there should be
recognition of other international standards. There should be one set of international
Customs standards developed by the WCO that do not duplicate or contradict other
intergovernmental requirements.

The SAFE Framework also considers the critical elements of capacity building and
requisite legislative authority. While certain aspects of this instrument can be implemented
without capacity building, it is recognized that many administrations will need assistance to
implement the standards. The SAFE Framework contemplates appropriate assistance with
capacity building for those Customs administrations that adopt it.
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1.2. Objectives and principles of the SAFE Framework

1.3.

1.4.

The SAFE Framework aims to :

»  Establish standards that provide supply chain security and facilitation at a global level
to promote certainty and predictability.

»  Enable integrated supply chain management for all modes of transport.

> Enhance the role, functions and capabilities of Customs to meet the challenges and
opportunities of the 21*' Century.

»  Strengthen co-operation between Customs administrations to improve their capability
to detect high-risk consignments.

»  Strengthen Customs/Business co-operation.

> Promote the seamless movement of goods through secure international trade supply
chains.

Four Core Elements of the SAFE Framework

The SAFE Framework consists of four core elements. First, it harmonizes the advance
electronic cargo information requirements on inbound, outbound and transit shipments.
Second, each country that joins the SAFE Framework commits to employing a consistent
risk management approach to address security threats. Third, it requires that at the
reasonable request of the receiving nation, based upon a comparable risk targeting
methodology, the sending nation's Customs administration will perform an outbound
inspection of high-risk containers and cargo, preferably using non-intrusive detection
equipment such as large-scale X-ray machines and radiation detectors. Fourth, the SAFE
Framework defines benefits that Customs will provide to businesses that meet minimal
supply chain security standards and best practices.

Two Pillars of the SAFE Framework

The SAFE Framework, based on the previously described four core elements, rests on
the twin pillars of Customs-to-Customs network arrangements and Customs-to-Business
partnerships. The two-pillar strategy has many advantages. The pillars involve a set of
standards that are consolidated to guarantee ease of understanding and rapid intermational
implementation. Moreover, this instrument draws directly from existing WCO security and
facilitation measures and programmes developed by Member administrations.
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1.5.

1.6.

Capacity Building

It is recognized that effective capacity building is an important element to ensure
widespread adoption and implementation of the SAFE Framework. However, it is also
recognized that parts of the instrument can be implemented immediately. To this end,
strategies are required to enhance the capacity building provided to Members to enable
implementation of the SAFE Framework. For capacity building to be successful, a
foundation of political will and integrity must already exist. Thus, countries that demonstrate
a commitment to implement the SAFE Framework and the necessary political will should be
assisted by the WCO and a consortium of countries and other co-operating partners.

Implementation

In order for this instrument to be implemented, not only will capacity building be
necessary, but also an understanding that a phased approach will be required. It is
unreasonable to expect that every administration will be able to implement the SAFE
Framework immediately. While the SAFE Framework is considered a minimum set of
standards, it will be implemented at various stages in accordance with each administration’s
capacity and the necessary legislative authority. Further development of Implementation
Plan will proceed as directed by the WCO Council.

*
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2. Benefits

2.

This SAFE Framework provides a new and consolidated platform which will enhance
world trade, ensure better security against terrorism, and increase the contribution of
Customs and trade partners to the economic and social well-being of nations. It will
improve the ability of Customs to detect and deal with high-risk consignments and increase
efficiencies in the administration of goods, thereby expediting the clearance and release of
goods.

Adoption of the SAFE Framework brings benefits for nations/governments, Customs
administrations and the business community.

Nations/Governments

One of the main objectives of the SAFE Framework is to secure and facilitate global
trade. This will enable international trade to contribute to economic growth and
development. This will help to secure trade against the threat of global terrorism and, at the
same time, the SAFE Framework will enable Customs administrations to facilitate the
movement of legitimate trade and improve and modemize Customs operations. This will, in

' turn, improve revenue collection and also the proper application of national laws and

22

regulations. This instrument therefore supports economic and social protection, and will
enable foreign direct investment.

The SAFE Framework also encourages the establishment of co-operative
arrangements between Customs and other government agencies. There should be
recognition of other already existing international standards. This will assist governments to
ensure integrated border management and control. By putting the necessary measures in
place, the SAFE Framework also empowers governments to expand the mandate and
responsibilities of Customs administrations in this area.

Customs

One of the main thrusts of the SAFE Framework is to establish Customs-to-Customs
network arrangements to promote the seamless movement of goods through secure
international trade supply chains. These network arrangements will result, inter alia, in the
exchange of timely and accurate information that will place Customs administrations in the
position of managing risk on a more effective basis. Not only will this improve the ability of
Customs to detect high-risk consignments, it will also enable Customs administrations to
improve their controls along the international trade supply chain and make for better and
more efficient allocation of Customs resources. The Customs-to-Customs network
arrangements will strengthen co-operation between Customs administrations and enable
administrations to carry out controls earlier in the supply chain, e.g. where the
administration of an importing country requests the administration of the exporting country
to undertake an examination on its behalf. The SAFE Framework also provides for the
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2.3.

mutual recognition of controls under certain circumstances. The application of this
instrument will enable Customs administrations to adopt a broader and more
comprehensive view of the global supply chain and create the opportunity to eliminate
duplication and multiple reporting requirements.

As stated above, the SAFE Framework will enable Customs administrations to cope
with the challenges of the new international trading environment by putting the building
blocks in place to undertake Customs reform and modemization. The SAFE Framework has
also been structured in a flexible manner to enable Customs administrations to move at
different speeds. This will enable Customs administrations to implement it in line with their
own unique levels of development, conditions and requirements.

Business

The SAFE Framework creates, amongst other things, the conditions for securing
international trade, but also facilitates and promotes international trade. This encourages
and makes it easier for buyers and sellers to move goods between countries. The SAFE
Framework takes account of, and is based on, modem international production and
distribution models.

Authorized Economic Operators (AEOs)' will reap benefits, such as faster processing
of goods by Customs, e.g. through reduced examination rates. This, in turn, translates into
savings in time and costs. One of the main tenets of the SAFE Framework is to create one
set of international standards and this establishes uniformity and predictability. It also

. reduces multiple and complex reporting requirements.

These processes will ensure that AEOs see a benefit to their investment in good
security systems and practices, including reduced risk-targeting assessments and
inspections, and expedited processing of their goods.

! Authorized Economic Operator is a party involved in the international movement of goods in
whatever function that has been approved by or on behalf of a national Customs administration as
complying with WCO or equivalent supply chain security standards. Authorized Economic Operators
include inter alia manufacturers, imporiers, exporters, brokers, carriers, consolidators, intermediaries,
ports, airports, terminal operators, integrated operators, warehouses, distributors.
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3. Pillar 1 — Customs-to-Customs : Introduction

3.1.

Customs administrations must work co-operatively with common and accepted
standards to maximize the security and facilitation of the intemational trade supply chain as
cargo and container shipments move along the nodes of the global trading system. The
Customs-to-Customs Pillar achieves this objective. It provides an effective mechanism for
securing the international trade supply chain against the effects of terrorism and other forms
of transnational crime.

Traditionally, Customs administrations inspect cargo once it has arrived at their
domestic ports. Today, there must be an ability to inspect and screen a container or cargo
before it arrives. In view of their unique authority and expertise, Customs administrations
contribute to both securing and facilitating global trade.

The central tenet of this pillar is the use of advance electronic information to identify
high-risk containers or cargo. Using automated targeting tools, Customs administrations
identify shipments that are high-risk as early as possible in the supply chain, at or before the
port of departure.

Provision should be made for the automated exchange of information. Systems should
therefore be based on harmonized messages and be interoperable.

To be effective and to ensure that the process does not slow down the movement of
trade, Customs administrations should use modern technology to inspect high-risk
shipments. This technology includes, but is not limited to, large-scale X-ray and gamma-ray
machines and radiation detection devices. Maintaining cargo and container integrity by
facilitating the use of modern technology is also a vital component of this pillar.

Drawing from, inter alia, the Revised Kyoto Convention , the Integrated Supply Chain
Management (ISCM) Guidelines, and national programmes?, Customs administrations
joining the SAFE Framework will standardize Pillar 1°.

Customs-to-Customs Standards

Standard 1 — Integrated Supply Chain Management

The Customs administration should follow integrated Customs control procedures as
outlined in the WCO Customs Guidelines on Integrated Supply Chain Management (ISCM
Guidelines).

? In many cases the SAFE Framework, and in particular the technical specifications, are taken directly
from these sources.

¥ The technical specifications for the Pillar 1 of the SAFE Framework are presented in 3.2 of this

instrument.
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Standard 2 — Cargo Inspection Authority

The Customs administration should have the authority to inspect cargo originating,
exiting, transiting (including remaining on board), or being transhipped through a country.

Standard 3 — Modern Technology in Inspection Equipment

Non-intrusive inspection equipment and radiation detection equipment should be
available and used for conducting inspections, where available and in accordance with risk
assessment. This equipment is necessary to inspect high-risk containers or cargo quickly,
without disrupting the flow of legitimate trade.

Standard 4 — Risk-Management Systems

The Customs administration should establish a risk-management system to identify
potentially high-risk shipments and automate that system. The system should include a
mechanism for validating threat assessments and targeting decisions and identifying best
practices.

Standard 5 — High-risk Cargo or Container

High-risk cargo and container shipments are those for which there is inadequate
information to deem shipments as low-risk, that tactical intelligence indicates as high-risk, or
that a risk-scoring assessment methodology based on security-related data elements
identifies the shipment as high-risk.

Standard 6 — Advance Electronic Information

The Customs administration should require advance electronic information on cargo
and container shipments in time for adequate risk assessment to take place.

Standard 7 - Targeting and Communication

Customs administrations should provide for joint targeting and screening, the use of
standardized sets of targeting criteria, and compatible communication and/or information
exchange mechanisms; these elements will assist in the future development of a system of
mutual recognition of controls.

Standard 8 — Performance Measures

The Customs administration should maintain statistical reports that contain
performance measures including, but not limited to, the number of shipments reviewed, the
subset of high-risk shipments, examinations of high-risk shipments conducted, examinations
of high-risk shipments by Non-intrusive inspection technology, examinations of high-risk
shipments by Non-intrusive inspection and physical means, examinations of high-risk
shipments by physical means only, Customs clearance times and positive and negative
results. Those reports should be consolidated by the WCO.
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Standard 9 — Security Assessments

The Customs administration should work with other competent authorities to conduct
security assessments involving the movement of goods in the intemational supply chain and
to commit to resolving identified gaps expeditiously.

Standard 10 - Employee Integrity

The Customs administration and other competent authorities should be encouraged to
require programmes to prevent lapses in employee integrity and to identify and combat
breaches in integrity.

Standard 11 — Outbound Security Inspections

The Customs administration should conduct outbound security inspection of
high-risk containers and cargo at the reasonable request of the importing country.

3.2 Technical Specifications for Standards Implementation

'1. Standard 1- Integrated Supply Chain Management

The Customs administration should follow integrated Customs control
procedures as outlined in the World Customs Organization's (WCO) Customs
Guidelines on Integrated Supply Chain Management (ISCM Guidelines).

1.1. Scope

The implementation of the integrated Customs control procedures requires appropriate legal
authority that will allow Customs administrations to request the advance electronic
submission to Customs of data from the exporter (see 1.3.1) and by the carrier (see 1.3.2) for
security risk-assessment purposes. In addition, the integrated Customs control procedures
involve cross-border co-operation between Customs administrations on risk assessment and
Customs controls, to enhance the overall security and the release process, that require a
legal basis. Both of these requirements are supported by WCO-developed instruments:
Guidelines for the Development of National Laws for the Collection and Transmission of
Customs Information; the Model Bilateral Agreement; and the International Convention on
Mutual Administrative Assistance in Customs Matters (Johannesburg Convention). As part
of this co-operation, Customs administrations should agree on mutual recognition of
control/inspection results and authorized economic operator programmes.
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1.2. General control measures

1.2.1. Customs control

The Revised Kyoto Convention provides in the General Annex (Standard 6.1) that all goods,
including means of transport, which enter or leave the Customs territory, shall be subject to
Customs control. For the purpose of Standard 1, the integrity of the consignment has to be
ensured from the time the goods are loaded into the container, or if not containerized, onto
the means of transport until they have been released from Customs control at destination.

1.2.2. Risk assessment

In the integrated Customs control chain, Customs control and risk assessment for security
purposes is an ongoing and shared process commencing at the time when goods are being
prepared for export by the exporter and, through ongoing verification of consignment
integrity, avoiding unnecessary duplication of controls. To enable such mutual recognition of
controls, Customs should agree on consistent control and risk management standards, the
sharing of intelligence and risk profiles as well as the exchange of Customs data, taking into
account the work which has been carried out within the context of the WCO Global
Information and Intelligence Strategy. Such agreements should foresee the possibility of
joint monitoring or quality control procedures to oversee the adherence to the standards.

1.2.3. Controls at departure

The Customs office of departure must take all necessary action to enable the identification of
the consignment and the detection of any unauthorized interference along the supply chain.
In respect of maritime containerized consignments, any such screening, risk assessment and
action should be taken prior to loading the container onto the ship. The ISPS Code (b1630-
37) outlines in broad terms the measures which should be taken by the port facility. In
addition, the Customs administrations along the supply chain should agree to use an
electronic messaging system to exchange Customs data, control results and arrival
notifications, in particular for high-risk consignments. If necessary, Customs administrations
should modify their enabling statutory authority, so that they can fully screen high-risk cargo.

1.2.4. Sealing

In the interest of supply chain security and the integrated Customs control chain, in particular
to ensure a fully secure movement from stuffing of the container to release from Customs
control at destination, Customs should apply a seal integrity programme as detailed in the
revised Guidelines to Chapter 6 of the General Annex to the Revised Kyoto Convention (see
3.3.). Such seal integrity programmes, based on the use of a high-security mechanical seal
as prescribed in ISO 17712 at the point of stuffing, include procedures for recording the
affixing, changing and verification of seal integrity at key points, such as modal change.

Additionally, Customs should facilitate the voluntary use of technologies to assist in ensuring
the integrity of the container along the supply chain.

1.2.5. Unigue Consignment Reference (UCR)
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Customs administrations should apply the WCO Recommendation on the UCR and its
accompanying Guidelines.

1.3. Submission of data

1.3.1.

Export Goods declaration

The exporter or his or her agent has to submit an advance electronic export Goods
declaration to the Customs at export prior to the goods being loaded onto the means of
transport or into the container being used for their exportation. For security purposes the
Customs should not require the advance export Goods declaration to contain more than the
details listed below.

The exporters have to confirm to the carrier in writing, preferably electronically, that they
have submitted an advance export Goods declaration to Customs. Where the export Goods
declaration was an incomplete or simplified declaration, it may have to be followed up by a
supplementary declaration for other purposes such as the collection of trade statistics ata
later stage as stipulated by national law.

No. | WCO | Name Description
ID

1 042 | Exporter, To identify the name and address of party who makes, or

coded on whose behalf the export declaration is made, and who
is the owner of the goods or has similar right of disposal
over them at the time when the declaration is accepted.

or | 041 | Exporter,ifno | Name [and address] of the party who makes - or on whose
code behaif - the export declaration - is made - and who is the

owner of the goods or has similar right of disposal over
_ them at the time when the declaration is accepted.

2 072 | Consignor, To identify the party consigning goods as stipulated in the
coded, if transport contract by the party ordering transport.
different from
exporter

071 | Consignor, if Name [and address] of the party consigning goods as
no code stipulated in the transport contract by the party ordering
transport.

3 050 | Carrier To identify a party providing the transport of goods
identification between named points.

049 | Carrier name, | Name [and address] of party providing the transport of
if no ID goods between named points.
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No. | WCO | Name Description
ID
4 040 | Importer, Identifier of party who makes - or on whose behalf a
coded Customs clearing agent or other authorized person makes
- an import declaration. This may include a person who has
possession of the goods or to whom the goods are
or consigned.

039 | Importer, if no | Name [and address] of party who makes - or on whose

code behalf a Customs clearing agent or other authorized
person makes - an import declaration. This may include a
person who has possession of the goods or to whom the
goods are consigned.

5 052 | Consignee, Identifier of party to which goods are consigned.

coded, if

different from

importer

051 Consignee, if Name [and address] of party to which goods are
no code consigned.

6 058 | Notify party, Identification of a party to be notified.
coded

057 | Notify party, if | Name [and address] of party to be notified.
no code

7 034 | Delivery The address to which goods are to be delivered. Address,
destination, if | region and/or country as required by national legislation or
different from according to national requirements.
importer's or
consignee’s
address
8 064 | Country(ies) of | Identification of a country through which goods or
routing, coded, | passengers are routed between the country of original
to the extent departure and final destination.
known
9 061 | Agent, coded, | Identification of a party authorized to act on behalf of
if applicable another party.

060 | Agent, if no Name [and address] of a party authorized to act on behalf
code of another party.

10 | 145 | Tariff code Code specifying a type of goods for Customs, transport,
number statistical or other regulatory purposes (generic term).
(Customs)

137 | Description of | Plain language description of the nature of a goods item
goods, if no sufficient to identify it for Customs, statistical or transport
code purposes. _

11 [ 143 | UNDG Number | United Nations Dangerous Goods Identifier (UNDG) is the
(Dangerous unique serial number assigned within the United Nations to
Goods Code), | substances and articles contained in a list of the
if applicable dangerous goods most commonly carried.

12 | 141 Type of Code specifying the type of package of an item.
packages
identification

144 | Number of Number of individual items packaged in such a way that
packages they cannot be divided without first undoing the packing.

13 | 131 | Total gross Weight (mass) of goods including packaging but excluding
136 | weight the carrier's equipment for a declaration.

12,
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No. [ WCO | Name Description
ID
(incl. Measure
_unit qualifier)
14 | 1589 | Equipment Marks (letters and/or numbers) which identify equipment,
identification e.g. container or unit load device.
number, if
containerized
and available :
152 | Equipment size | Code specifying the characteristics, i.e. size and type of a
and type piece of transport equipment.
identification
15 | 165 | Seal number, if | The identification number of a seal afixed to & piece of
applicable and | transport equipment.
available
16 | 109 | Total invoice Total of all invoice amounts declared in a single
135 | amount declaration.
(incl. currency,
coded)
17 | 016 | Unique Unique number assigned to goods, both for import and
consignment export.
reference
number
1.3.2. Cargo declaration
The carrier or his/her agent has to submit an advance electronic cargo declaration to
the Customs at export and/or at import. For maritime containerized shipments, the
advance electronic cargo declaration should be lodged prior to the goods/container
being loaded onto the vessel. For all other modes and shipments, it should be
lodged prior to arrival of the means of transport at the Customs office at export
and/or import. For security purposes, Customs should not require more than the
details listed below.
The advance cargo declaration may have to be followed by a supplementary cargo
declaration as stipulated by national law.
No. | WCO | Name Description
ID
1 070 | Place of loading, | To identify a seaport, airport, freight terminal, rail station
coded or other place at which goods are loaded onto the means
of transport being used for their carriage.
069 | Place of loading, | Name of a seaport, airport, freight terminal, rail station or
if no code other place at which goods are loaded onto the means of
_ transport being used for their carriage
2 050 | Carrier To identify a party providing the transport of goods
identification between named points.
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reference number

No. | WCO | Name Description
ID
049 | Carrier name, if Name [and address] of party providing the transport of
no ID goods between named points.
3 159 | Equipment Marks (letters and/or numbers) which identify equipment,
identification e.g. container or unit load device.
number, if
_containerized
152 | Equipment size Code specifying the characteristics, i.e. size and type of a
and type piece of transport equipment.
identification, if
containerized
4 165 | Seal number, if The identification number of a seal affixed to a piece of
applicable transport equipment.
5 160 | Identification of Name to identify the means of transport used in crossing
means of the border.
transport
crossing the
border of the
Customs territory
175 | Nationality of Nationality of the active means of transport used in
means of crossing the border, coded.
transport
crossing the
border of
Customs territory,
coded
6 149 | Conveyance To identify a journey of a means of transport, e.g. voyage
reference number | number, flight number, trip number.
7 098 | Transport Code specifying the payment method for transport
charges method | charges.
of payment,
coded
8 047 | Customs office of | To identify the Customs office at which the goods leave
exit, coded or are intended to leave the Customs territory of
despatch.
9 085 | First port of To identify the first arrival location. This would be a port
arrival, coded for sea, airport for air and border post for land crossing.
10 | 064 [ Country(ies) of Identification of a country through which goods or
routing, coded, to | passengers are routed between the country of original
the extent known | departure and final destination.
pre-loading
11 |1 172 | Date and time of | Date and time / scheduled date and time of armival of
arrival at first port | means of transport at (for air) first airport, (land) arrival at
of amrival in first border post and (sea) arrival at first port, coded.
Customs territory,
coded
12 | 138 | Brief cargo Plain language description of the cargo of a means of
description transport, in general terms only.
13 [ 016 | Unique Unique number assigned to goods, both for import and
consignment export.

14.
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1.3.3. Import Goods declaration

The importer or his/her agent has to submit an advance electronic import Goods
declaration to the Customs at import prior to arrival of the means of transport at the
first Customs office. For security purposes, Customs should not require more than
the details listed in 1.3.1. Where the import Goods declaration was an incomplete or
simplified declaration, it may have to be followed up by a supplementary declaration
for other purposes such as duty calculation or the collection of trade statistics at a
later stage as stipulated by national law. The Authorized Supply Chain (see 1.4.2)
provides the possibility to integrate the export and import information flows into one
single declaration for export and import purposes, which is being shared between the
Customs administrations concemed.

1.3.4. Exchange of information for high-risk consignments

As part of the integrated Customs control chain, Customs administrations along the
supply chain must consider Customs-to-Customs data exchange, in particular for
high-risk consignments, to support risk assessment and facilitate release. Such an
electronic messaging system could include the exchange of notifications about the
export transaction, including the control results, as well as a corresponding arrival
notification.

National legislation must contain provisions to allow Customs to transmit information
they collect for their purposes to other Customs administrations. If not, such
provisions must be developed and enabled. The Guidelines for the Development of
National Laws for the Collection and Transmission of Customs Information may be
used as a basis to develop these provisions. In addition, existing WCO tools such as
the Johannesburg Convention and the Model Bilateral Agreement may serve as a
basis to exchange information on high-risk goods.
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1.3.5. “No load”, "No unload” notification

Customs should establish a system whereby notifications will be issued only for
those consignments which cannot be loaded or unloaded. Such notifications should
be issued within a specified time following the submission of data required for risk
assessment.

1.3.6. Time limit

The exact time at which the Goods and Cargo declarations have to be lodged with
the Customs administration at either export or import should be defined by national
law after careful analysis of the geographical situation and the business processes
applicable for the different modes of transport, and after consultation with the
business sector and other Customs administrations concerned. Customs should
provide equal access to simplified arrangements to Authorized Economic Operators
regardless of the mode of transport. However, in order to ensure a minimum level of
consistency and without prejudice to specific situations, Customs should not require
the advance declarations to be submitted more than :

Maritime

- Containerized cargo : 24 hours before loading at port of departure.
- Bulk/Break bulk : 24 hours before arrival at first port in the country of

destination.
Air
- Short haul : At time of “Wheels Up" of aircraft.
- Long haul: 4 hours prior to arrival at the first port in the country of destination.
Rail
- 2 hours prior to arrival at the first port in country of destination.
Road

- 1 hour prior to arrival at the first port in country of destination.

1.3.7. WCO Data Model

Customs administrations should ensure that their respective IT systems are
interoperable and are based on open standards. To this end, Customs should use
the WCO Customs Data Model, which defines a maximum set of data for the
accomplishment of export and import formalities. The Data Model also defines the
electronic message formats for relevant Cargo and Goods declarations. The WCO
Data Model includes all the data elements listed in paragraphs 1.3.1, 1.3.2 and 1.3.3
above that may be required by way of advance information for security purposes.

1.3.8. Single Window

June 2007




THE SAFE FRAMEWORK OF STANDARDS @

Governments should develop co-operative arrangements between Customs and
other Government agencies involved in intermational trade in order to facilitate the
seamless transfer of intermational trade data (Single Window concept) and to
exchange risk intelligence at both national and international levels. This would allow
the trader to electronically submit the required information once to a single
designated authority, preferably Customs. In this context, Customs should seek
close integration with commercial processes and information flows in the global
supply chain, for example by making use of commercial documentation such as the
invoice and the purchase order as the export and import declarations.

1.3.9. Integrated Border Management

Similarly, governments should develop co-operative arrangements among their
government agencies that are involved in international trade. Governments should also
work with the border agencies of neighbouring foreign governments in order to maximize
the harmonization of border control functions. The implementation of such co-operative
arrangements could address border issues such as national and international co-
operation and co-ordination and the adoption of international standards. Integrated
border management should lead to the facilitation of trade through a secure supply chain.
In order to assist Customs administrations, the WCO has developed a guide to Integrated
Border Management (see Volume 9 of the WCO.s Customs Compendium Collection
11/2006).

1.4. Authorized Supply Chain

1.4.1. Authorized Economic Operators

Authorized Economic Operators who meet criteria specified by the Customs (see
4.2.) should be entitled to participate in simplified and rapid release procedures on
the provision of minimum information. The criteria include having an appropriate
record of compliance with Customs requirements, a demonstrated commitment to
supply chain security by being a participant in a Customs-Business partnership
programme, and a satisfactory system for managing their commercial records.
Customs administrations should agree on mutual recognition of Authorized Economic
Operator status.
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1.4.2. Authorized Supply Chain

The Authorized Supply Chain is a concept under which all participants in an
international trade transaction are approved by Customs as observing specified
standards in the secure handling of goods and relevant information. Consignments
passing from origin to destination entirely within such a chain would benefit from an
integrated cross-border simplified procedure, where only one simplified declaration
with minimum information would be required for both export and import purposes.

Standard 2 — Cargo Inspection Authority

The Customs administration should have the authority to inspect cargo originating,
exiting, transiting (including remaining on board), or being transhipped through a
country.

Standard 3 — Modern Technology in Inspection Equipment

Non-intrusive inspection equipment and radiation detection equipment should be
available and used for conducting inspections, where available and in accordance
with risk assessment. This equipment is necessary to inspect high-risk containers or

~cargo quickly, without disrupting the flow of legitimate trade.

Modern technology

To assist its Members, the WCO maintains a Data Bank on Advanced Technology and has
produced detailed Guidelines on the purchase and operation of container scanning
equipment in a Customs Compendium.

Standard 4 — Risk-Management Systems

The Customs administration should establish a risk-management system to identify
potentially high-risk containers and automate that system. The system should include
a mechanism for validating threat assessments and targeting decisions and
identifying best practices.

4.1. Automated selectivity systems

Customs administrations should develop automated systems based on international best
practice that use risk management to identify cargo and container shipments that pose a
potential risk to security and safety based on advance information and strategic intelligence.
For containerized maritime cargo shipments, that ability should be applied uniformly before
vessel loading.
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4.2.Risk management

Risk management is "the systematic application of management procedures and practices
which provide Customs with the necessary information to address movements or
consignments which present a risk”.

4.3.WCO Global Information and Intelligence Strategy

An effective risk-management regime has as an important component the collection of
information, its processing and dissemination in support of Customs controls and operations.
This intelligence function, coupled with Standardized Risk Assessments , which produce risk
indicators for Customs targeting and screening of goods and conveyances, is contained in
the WCO Global Information and Intelligence Strategy.

4 .4.References
The WCO Risk-Management Guide, the WCO Global Information and Intelligence

Strategy, WCO Standardized Risk Assessment and General High-Risk Indicators are
useful references for risk management (and assessment).

Standard 5 — High-Risk Cargo or Container

High-risk cargo and container shipments are those for which there is inadequate
information to deem shipments as low-risk, that tactical intelligence indicates as high-
risk, or that a risk-scoring assessment methodology based on security-related data
elements identifies the shipment as high-risk.

Selectivity, profiling and targeting

Customs should use sophisticated methods to identify and target potentially high-risk cargo,
including - but not limited to - advance electronic information about cargo shipments to and
from a country before they depart or arrive; strategic intelligence; automated trade data;
anomaly analysis; and the relative security of a trader’s supply chain. For example, the
Customs-Business Pillar certification and validation of point-of-origin security reduces the
risk, and therefore, the targeting score.
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6.

Standard 6 — Advance Electronic Information

The Customs administration should require advance electronic information on cargo
and container shipments in time for adequate risk assessment to take place.

6.1. Need for computerization

The advance electronic transmission of information to Customs requires the use of
computerized Customs systems, including the use of electronic exchange of information at
export and at import.

6.2. Revised Kyoto Convention ICT Guidelines

Standards 7.1, 6.9, 3.21 and 3.18 of the General Annex to the Revised Kyoto Convention
require Customs to apply Information and Communication Technologies (ICT) for Customs
operations, including the use of e-commerce technologies. For this purpose, the WCO has
prepared detailed Guidelines for the application of automation for Customs. These Kyoto
ICT Guidelines should be referred to for the development of new, or enhancement of
existing, Customs ICT systems. In addition, Customs administrations are recommended to
refer to the WCQ Customs Compendium on Customs Computerization.

'6.3. Use of economic operators’ systems

The ICT Guidelines also recommend the possibility to use economic operators’ commercial
systems and to audit them to satisfy Customs’ requirements. In particular in the context of
the Authorized Supply Chain, the possibility for Customs to have online access to the
commercial systems of the parties involved, once any confidentiality or legal issues have
been resolved, would provide enhanced access to authentic information and offer the
possibility for far-reaching simplified procedures. Another example is Cargo Community
Systems (CCS) where in ports or airports all parties involved in the transport chain have
established an electronic system by which they exchange all relevant cargo and transport
related data. Provided that these systems contain the necessary particulars for Customs
purposes, Customs should consider participating in such systems and extracting the data
required for their purposes.

6.4. Electronic data-exchange standards

The Kyoto Convention ICT Guidelines recommend to Customs to offer more than one
solution for the electronic exchange of information. While EDI using the international
standard UN/EDIFACT is still one of the preferred interchange options, Customs should also
look at other options such as XML. Depending on the risks involved, even the use of e-mail
and telefax could provide a suitable solution.

6.5.WCO Data Model
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Economic operators required to submit Cargo and Goods declarations fo Customs based on
the data sets of the WCO Data Model should use the electronic message specifications of
the WCO Data Model.

6.6.1CT Security

The use of ICT in general and electronic exchange of information over open networks in
particular requires a detailed ICT security strategy. ICT security therefore has to be seen as
an integral part of any Customs supply chain security strategy. To arrive at an effective and
efficient IT security strategy, Customs have to undertake risk assessment. The Kyoto ICT
Guidelines outline ways in which a comprehensive ICT security strategy can ensure the
availability, integrity and confidentiality of the information and of IT systems and the
information they handle, including, for example, the avoidance of repudiation at origin or
receipt. There are many ways to implement ICT security, for which purpose reference is
made to the Kyoto ICT Guidelines.

6.7.Digital signatures

One essential ICT security element for a supply chain security strategy is related to digital
signatures. Digital signatures, or Public Key Infrastructure arrangements, can play an
important role in securing the electronic exchange of information. The integrated Customs
control chain includes the possibility that traders can submit their declarations in advance to
both the Customs administration at export and to the Customs administration at import. It
would be beneficial if economic operators would also benefit from mutual recognition of
digital certificates. This would allow the economic operator to sign all electronic messages to
those Customs administrations having accepted to recognize this certificate. This cross-
border recognition of digital certificates can help increase security but, at the same time,
provide significant facilitation and simplification for the trader. For this purpose, Customs
administrations are encouraged to apply the WCO Recommendation concerning the
electronic transmission and authentication of Customs and other relevant regulatory
information.

6.8. Capacity building

Customs administrations requesting assistance in developing or acquiring the requisite
automated systems will have to have the political will to implement the SAFE Framewaork.
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6.9. Data privacy and data protection

The exchange of data either among Customs administrations or with the private sector as
requested by Customs should be initiated only after consultation between the government
entities concerned about the necessary data privacy and data protection. Data privacy and
data protection legislation is enacted in order to protect the individual's right to privacy, trade
confidentiality and to allow individuals to have access to their personal data held to verify its
accuracy.

In this respect, national legislation must.contain provisions that specify that any data
collected and or transmitted by Customs must be treated confidentially and securely and be
sufficiently protected, and it must grant certain rights to natural or legal persons to whom the
information pertains.

Similarly, data protection and confidentiality are addressed in existing WCO tools such as the
Johannesburg Convention and the Model Bilateral Agreement.

Standard 7 — Targeting and Communication

Customs administrations should provide for joint targeting and screening, the use of
standardized sets of targeting criteria, and compatible communication and/or
information exchange mechanisms; these elements will assist in the future
development of a system of mutual recognition of controls.

7.1.WCO Global Information and Intelligence Strategy

Chapter IV of the WCO Global Information and Intelligence Strategy has provisions for
Standardized Risk Assessments. They are an important part of intelligence work and they
produce risk-indicator products for Customs officers for the purpose of targeting and
screening goods and conveyances.

7.2.WCO Standardized Risk Assessments document

The Standardized Risk Assessment document introduces five risk indicator clusters for
Customs administrations. These specific clusters - The mode of transport; Revenue
protection; Drugs and precursors; Security; and Other prohibitions and restrictions - set out
standardized targeting criteria. The clusters are further divided into several risk indicator
chapters which are updated regularly.

7.3.WCO General High-Risk Indicator document

The WCO General High-Risk Indicator document contains indicators which set out
standardized sets of targeting criteria for Customs administrations to detect Customs
infringements in a general manner. Headings for the document are : Details of the carriers
manifest; ldentification of high-risk country; Commodity and transportation factors that may
indicate high-risk conditions; Known high-risk commeodities used for concealment purposes;
List of dangerous goods that may be potentially used in a terrorist attack; and Factors which
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may reflect high-risk, such as container, importer/exporter and shipper. These sets of
indicators are also updated regularly.

7.4.WCO Handbook for Customs Officers on Risk Indicators - Factors for Intellectual
Property Infringement

The Handbook contains a list of factors indicating a high risk for piracy and counterfeiting.
These 17 risk indicators are intended to be a standardized set of targeting criteria and to be
used by front-line Customs officers to help them determine which shipments present a high
risk of potential intellectual property rights violations.

7.5.Legal considerations

Joint targeting and screening are activities that can be carried out by Customs
administrations to increase their effectiveness in ensuring the security of shipments and in
combating transborder organized crime. Rules and conditions for such joint efforts are
normally established between Customs administrations. WCO tools such as the
Johannesburg Convention and the Model Bilateral Agreement contain provisions that support
such intemational or bilateral co-operation.

Standard 8 — Performance Measures

The Customs administration should maintain statistical reports that contain performance
measures including, but not limited to, the number of shipments reviewed, the subset of high-
risk shipments, examinations of high-risk shipments conducted, examinations of high-risk
shipments by Non-intrusive inspection technology, examinations of high-risk shipments by
Non-intrusive inspection and physical means, examinations of high-risk shipments by
physical means only, Customs clearance times and positive and negative results. Those
reports should be consolidated by the WCO.

Collection of data

Customs administrations will collect and apply data to performance measures to evaluate the
impact and effectiveness of their adherence to the SAFE Framework. For this purpose, the
WCO Time Release Study (TRS) is an appropriate instrument,
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10.

11.

Standard 9 — Security Assessments

The Customs administration should work with other competent authorities to conduct
security assessments involving the movement of goods in the international supply
chain and to commit to resolving identified gaps expeditiously.

Standard 10— Employee Integrity

The Customs administration and other competent authorities should be encouraged to
require programmes to prevent lapses in employee integrity and to identify and
combat breaches in integrity.

10.1.1. WCO Revised Arusha Declaration

The WCO Revised Arusha Declaration is the pre-eminent source of guidance for Customs
administrations to install anti-corruption systems.

10.1.2. Training

. Security and facilitation along the global supply chain require highly trained and motivated

staff in the Customs administration, as well as in all other parties involved in the supply
chain. Customs have to ensure that all levels of staff are regularly provided with the
necessary training to build up and maintain the skills required to perform effective and
efficient Customs controls and to operate in an electronic environment.

Standard 11 — Outbound Security Inspections

The Customs administration should conduct outbound security inspection of high-risk
containers and cargo at the reasonable request of the importing country.

11.1. Examination on request

When a Customs administration, in applying risk assessment, has reason to believe that a
container or cargo destined to any of its ports of entry may represent high risk, it can request
the Customs administration of the outbound country to conduct an examination of the
container or cargo, preferably prior to loading (see 4.1).
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11.2. Legal considerations

Among other administrative arrangements, WCO tools such as the Johannesburg
Convention and the Model Bilateral Agreement make it possible for a Customs administration
to request another Customs administration to carry out such an activity.

3.3 Seal Integrity for Secure Containers

Importance of specifying security relationships

Greater clarity and consensus about the relationships among the parties in the movement of
secure containerized goods, coupled with consistent application and enforcement of those
relationships, will provide multiple benefits to all of those parties. These benefits include :

» Improved security against acts of terrorism that exploit the global trade in goods.
» Reduced risk of economic hardship caused by disruptions to or closures of trade in
response to terrorist acts.
e Improved security against theft and diversion of cargo, with consequent reductions in
direct losses and indirect costs, such as insurance.
» Improved security against illegal transport of materials such as narcotics and
! weapons, and of persons.

» Improved security against the illegal movement of “black market” and “grey market”
trade goods.

¢ Reduced risk of evasion of duties and taxes.

» Increased confidence in international trading systems by current and potential
shippers of goods.

« Facilitation dividends, such as a reduced number of examinations (reduced border
times) and access to simplified procedures.

Responsibilities along the chain of custody
A.  Cross-cutting responsibilities

There are responsibilities and principles that apply throughout the life cycle of a
containerized shipment of goods. The emphasis is on the relationships among parties upon
changes in the custody or possession of the container. That emphasis does not reduce and
should not obscure the fundamental responsibility of the shipper for the safe and secure
stuffing and sealing of the container. Each party in possession of the container has security
responsibilities while cargo is entrusted to them, whether at rest at a node or while moving
between nodes. Each party with data that needs to be filed with the government for Customs
and security screening purposes has responsibilities. Those responsibilities include :

e Protecting the physical goods from tampering, theft, and damage.

* Providing appropriate information to government authorities in a timely and accurate
manner for security screening purposes.
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¢ Protecting the information related to the goods from tampering and unauthorized
access. This responsibility applies equally to times before, during and after having
custody of the goods.

Security seals are an integral part of the chain of custody. The proper grade and application
of the security seal is addressed below. Security seals should be inspected by the receiving
party at each change of custody for a cargo-laden container. Inspecting a seal requires
visual check for signs of tampering, comparison of the seal's identification number with the
cargo documentation, and noting the inspection in the appropriate documentation. If the seal
is missing, or shows signs of tampering, or shows a different identification number than the
cargo documentation, then a number of actions are necessary :

The receiving party must bring the discrepancy fo the attention of the party tendering the
container and the shipper. The receiving party must note the discrepancy on the cargo
documentation. The receiving party should notify Customs or law enforcement agencies, in
accordance with national legislation. Where no such notification requirements exist, the
receiving party shall refuse custody of the container pending communication with the party
tendering the container and until such discrepancies can be resolved. Once discrepancies
have been resolved, the receiving party shall affix a security seal to the container and note
the particulars, including the new seal number, on all pertinent cargo documentation.

Security seals may be changed on a container for legitimate reasons. Examples include
inspections by an exporting Customs administration to verify compliance with export
regulations; by a carrier to ensure safe blocking and bracing of the lading; by an importing
Customs administration to confirm cargo declarations; and by law enforcement officials
concemned with other regulatory or criminal issues.

If public or private officials should remove a security seal to inspect the lading, they will install
a replacement in a manner that meets the requirements specified below, and note the
particulars of the action, including the new seal number, on the cargo documentation.

B. Stuffing site

The shipper/consignor is responsible for securely stuffing the container and for the accurate
and complete description of the cargo. The shipper is also responsible for affixing the cargo
security seal immediately upon the conclusion of the stuffing process, and for preparing
documentation for the shipment, including the seal number.

The cargo security seal should be compliant with the definition of high-security mechanical
seals in ISO 17712. The seal should be applied to the container in a manner that avoids the
vulnerability of the traditional container door handle seal location to surreptitious tampering.
Among the acceptable ways to do this are alternative seal locations that prevent swivelling of
an outer door locking cam or the use of equivalent tamper evident measures, such as cable
seals across the door locking bars. ‘

The land transport operator picks up the load. The transport operator receives the

documentation, inspects the seal and notes the condition on the documentation, and departs
with the load.
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C. Intermediate terminal

If the container movement is via an intermediate terminal, then the land transport operator
transfers custody of the container to the terminal operator. The terminal operator receives
the documentation, inspects the seal and notes the condition on the documentation.
Normally, the terminal operator sends an electronic notification of receipt (status report) to
other private parties to the shipment. The terminal operator prepares or stages the container
for its next movement, which could be by road, rail or barge. Similar verification and
documentation processes take place upon pickup or departure of the container from the
intermediate terminal. It is rare that public sector agencies are involved in or informed about
intermodal transfers at intermediate terminals.

D. Loading ocean terminal

Upon arrival at the loading ocean terminal, the land transport operator transfers custody of
the container to the terminal operator. The terminal operator receives the documentation
and normally sends an electronic notification of receipt (status report) to other private parties
to the shipment. The terminal operator prepares or stages the container for loading upon the
ocean vessel.

The carrier or the ocean terminal as agent for the carrier inspects the condition of the seal,
and notes it accordingly; this may be done at the ocean terminal gate or after entry to the
rterminal but before the container is loaded on the ship. Public agencies in the exporting
nation review export documentation and undertake necessary export control and provide
safety certifications. The Customs administrations that require advance information receive
that information, review it, and either approve the container for loading (explicitly or tacitly) or
issue “do not load” messages for containers that cannot be loaded pending further screening,
including possible inspection.

For those countries that have export declaration and screening requirements, the carrier
should require from the shipper documentation that the shipper has complied with the
relevant requirements before loading the cargo for export. (The shipper/consignor is,
however, responsible for compliance with all prevailing documentation and other pertinent
export requirements.) Where applicable, the ocean carrier must file its manifest information
to those importing Customs agencies that require such information. Shipments for which
“do-not-load” messages have been issued should not be loaded onboard the vessel pending
further screening.

E. Transhipment terminal
The transhipment terminal operator shall inspect the security seal between the off-loading
and re-loading of the container. This requirement may be waived for transhipment terminals

which have security plans that conform to the International Ship and Port Facility Security
Code (ISPS Code produced by the International Maritime Organization).
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F. Off-loading ocean terminal

The receiver/consignee usually arranges for a Customs broker to facilitate clearance of the
shipment in the off-loading ocean terminal. Generally, this requires that the cargo owner
provide documentation to the broker in advance of arrival.

The ocean carrier provides advance electronic cargo manifest information to the terminal
operator and to the importing Customs administration as required. Customs may select
containers for different levels of inspection immediately upon off-loading or later. Customs
may inspect the condition of the seal and related documentation in addition to the cargo
itself. If the container is to travel under Customs control to another location for clearance,
then Customs at the off-loading terminal must affix a Customs seal to the container and note
the documentation accordingly.

The receiver/consignee or Customs broker pays any duties and taxes due to Customs and
arranges the Customs release of the shipment. Upon pickup for departure from the ocean
terminal, the land transport operator inspects and notes the condition of the seal, and
receives documentation from the terminal operator.

G. Intermediate terminal

The processes in intermediate terminals in the importing country are analogous to those in
intermediate terminals in exporting countries.

H. Unloading site

Upon receipt of the container, the consignee or deconsolidator inspects the seal and notes
any discrepancy on the documentation. The consignee unloads the container and verifies
the count and condition of the lading against the documentation. If there is a shortage,
damage, or an overage discrepancy, it is noted for claims or insurance purposes, and the
shipment and its documentation are subject to audit and review. If there is an anomaly
related to narcotics, contraband, stowaways or suspicious materials, the consignee Customs
or another law enforcement agency must be informed.
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4. Pillar 2 - Customs-to-Business : Introduction

Each Customs administration will establish a partnership with the private sector in
order to involve it in ensuring the safety and security of the intemational trade supply
chain. The main focus of this pillar is the creation of an international system for
identifying private businesses that offer a high degree of security guarantees in respect
of their role in the supply chain. These business partners should receive tangible
benefits in such partnerships in the form of expedited processing and other measures.

The following statement from the "High Level Guidelines for Co-operative
Arrangements between WCO Members and Private Indusiry to Increase Supply Chain
Security and Facilitate the Flow of International Trade" sums up the critical relationship
between Customs and Business in adding another layer to the protection of
international trade :

"To the extent that Customs can rely on its partners in the trade community to
evaluate and address threats to their own supply chain, the risk confronting
Customs is reduced. Therefore, companies that demonstrate a verifiable
willingness fo enhance supply chain security will benefit. Minimizing risk in this
way helps Customs in performing their security functions, and in facilitating
legitimate trade."

Such programmes push assessments on the security of cargo and containers
further back into the supply chain by involving the private sector and by requiring
increased security at the point of origin, e.g. the point of stuffing a container at a foreign
manufacturer’s loading docks, and as the container is moved from point to point
through the supply chain.

This SAFE Framework sets forth the criteria by which businesses in the supply
chain can obtain authorized status as a security partner. Such criteria address issues
such as threat assessment, a security plan adapted to the assessed threats, a
communication plan, procedural measures to prevent iregular or undocumented goods
entering the international supply chain, physical security of buildings and premises
used as loading or warehousing sites, security of containers and cargo, means of
transport, personnel vetting, and protection of information systems.

The priorities of validating or authorizing participants can be determined by a
number of factors, including import volume, security-related anomalies, the strategic
threat posed by certain geographic regions, or other risk-related information. Deciding
which factors to emphasize will inevitably change based on evolving circumstances.

General agreement on the minimum benefits that Business partners can reap
from the authorized operator status is also crucial. Benefits include quicker movement
of low-risk cargo through Customs, improved security levels, optimized supply chain
cost through security efficiencies, enhanced reputation for the organization, increased
business opportunities, improved understanding of Customs requirements, and better
communication between the AEO and the Customs administration.
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Many businesses that function along the nodes of the international supply chain
already must meet existing intemational security requirements and/or have interal
security programmes in place that address concerns of Customs administrations. The
systems within the Customs-to-Business Pillar of the SAFE Framework must be based
on the quality accreditation of Customs routines that use information technology to
facilitate the procedures commonly associated with cross-border trade and that offer
special benefits to those importers, exporters, brokers, forwarders, carriers and other
service providers that qualify.

Drawing from the a number of innovative national AEQ programmes, Customs
administrations and international trade businesses joining the SAFE Framework will
standardize Pillar 2°.

4.1. Customs-To-Business Standards

Standard 1 — Partnership

Authorized Economic Operators involved in the international trade supply chain will
engage in a self-assessment process measured against pre-determined security
standards and best practices to ensure that their internal policies and procedures
provide adequate safeguards against the compromise of their shipments and
containers until they are released from Customs control at destination.

Standard 2 — Security

Authorized Economic Operators will incorporate pre-determined security best practices
into their existing business practices.

Standard 3 — Authorization

The Customs administration, together with representatives from the trade community,
will design validation processes or quality accreditation procedures that offer incentives
to businesses through their status as Authorized Economic Operators.

Standard 4 — Technology

All parties will maintain cargo and container integrity by facilitating the use of modern
technology.

Standard 5 — Communication
The Customs administration will regularly update Customs-Business partnership

programmes to promote minimum security standards and supply chain security best
practices.

Standard 6 — Facilitation

* The technical specifications for the Pillar 1 of the SAFE Framework are presented In 4.2 of this
instrument.
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The Customs administration will work co-operatively with Authorized Economic
Operators to maximize security and facilitation of the international trade supply chain
originating in or moving through its Customs territory.

4.2, Technical Specifications for Standards Implementation

World Customs Organization Members and the private trade sectors recognize the dual
importance of securing the supply chain while facilitating the flow of goods across borders.
They also recognize that in working to effect improvements on one side of the equation, they
derive benefits on the other as well. In this respect, attention is called to the “SAFE
Framework for Sector-Specific Co-operative Arrangements to Increase Supply Chain
Security and Facilitate Trade', which could serve as a useful blueprint for such a system
during the initial implementation phase of the SAFE Framework. The cornerstone of
successful Customs-to-Business Partnerships relies on several critical factors, accompanied
by a mutual respect for each other’s roles and responsibilities in this regard. While by no
means exhaustive, the following overarching themes should guide the Customs-to-Business
joint efforts : Partnership, Security, Authorization, Technology, Communication and
Facilitation.

; Standard 1 — Partnership

Authorized Economic Operators involved in the international trade supply chain will
engage in a self-assessment process measured against pre-determined security
standards and best practices to ensure that their internal policies and procedures
provide adequate safeguards against the compromise of their shipments and
containers until they are released from Customs control at destination.

A Customs-to-Business partnership programme should allow for the flexibility and
customization of security plans based on the AEQO’s business model.

The Customs administration and AEO should jointly determine and document the appropriate
partnership security measures that will be implemented and maintained by the AEO.

The jointly produced Customs-to-Business partnership document should have written and
verifiable processes to ensure, as far as possible, and in accordance with the AEO’s
business model, that the AEQ's business partners, including manufacturers, product
suppliers and vendors declare their intention to comply with the security standards set forth
in the SAFE Framework.

Periodic reviews of the AEO's processes and security measures should be conducted (based

on risk) and should be consistent with the security procedures set forth in the respective
business security-related agreement.

Standard 2 — Security
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Authorized Economic Operators will incorporate pre-determined security best
practices into their existing business practices.

The Authorized Economic Operator will implement security measures that assure the
security of buildings as well as those that monitor and control exterior and interior perimeters
and access controls that prohibit unauthorized access to facilities, conveyances, loading
docks and cargo areas.

Access control of facilities in the secure supply chain should incorporate managerial control
over the issuance and adequate control of identification badges (employee, visitor, vendor,
etc.) and other access devices, including keys, access cards, and other devices that allow for
unfettered access to company property and assets.

Access control to facilities in the secure supply chain should incorporate prompt and
thorough removal of a terminated employee’s company-issued identification and access to
premises and information systems.

Trade-sensitive data should be protected through use of necessary automated back-up
capabilities, such as individually assigned password accounts that require periodic
recertification, appropriate information system security training, and protection against
unauthorized access to and misuse of information.

Personnel security programmes should incorporate screening of employees and prospective
employees, as appropriate and as allowed for by national legislation. These programmes
should include periodic background checks on employees working in security-sensitive
positions, noting unusual changes in an employee’s apparent social and economic situation.

In accordance with the AEQ's business model, security programmes and measures should
be in place to promote the integrity of a business partner's processes that are related to the
transportation, handling and storage of cargo in the secure supply chain.

Procedures should be employed to ensure that all information used for cargo processing,
both electronic and manual, is legible, timely, accurate, and protected against alteration, loss
or introduction of erroneous data. The AEO and Customs will ensure the confidentiality of
commercial and security-sensitive information. Information provided should be used solely
for the purposes for which it was provided.

An AEO shipping or receiving cargo should reconcile it with the appropriate shipping
documentation. The AEO shall ensure that cargo information received from business
partners is reported accurately and in a timely manner. Persons delivering or receiving cargo
must be identified before cargo is received or released.

The AEO should conduct specific training to assist employees in maintaining cargo integrity,
recognizing potential internal threats to security and protecting access controls. The AEQ
should make employees aware of the procedures the company has in place to identify and
report suspicious incidents.

Standard 3 — Authorization

The Customs administration, together with representatives from the trade community,
will design validation processes or quality accreditation procedures that offer
incentives to businesses through their status as Authorized Economic Operators.
These processes will ensure that they see a benefit to their investment in good
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security systems and practices, including reduced risk-targeting assessments and
inspections, and expedited processing of their goods.

The Customs administration should co-operate (by various means) with business partners to
determine joint benefits to be derived by collective participation in the secure supply chain.

The Customs administration should be receptive to the concerns of the AEQ and its
authorized representatives and determine, in consultation with them, a formalized method of
communication that ensures that issues are properly received, addressed and resolved.

The Customs administration should document the tangible benefits that the administration
expects to provide (within its jurisdiction) to fully engaged business partners in the secure
supply chain. These benefits should be measured and reported, and should keep pace with
obligations as Customs phase in national programmes.

Customs administrations should agree on mutual recognition of AEO status.

The Customs administration should, where appropriate, seek or amend provisions and
implement procedures to expedite the processing for consumption or export of shipments
that are determined to be in a low-risk category for security concerns.

The Customs administration will derive benefits through the enhanced security of goods in
the international supply chain, where improved intelligence processes, risk-assessment
capabilities and better targeting of high-risk consignments will lead to optimized use of
resources.

The Customs administration, as well as AEQOs, will derive benefits from the use of self-
assessment and verification.

Standard 4 - Technology

All parties will maintain cargo and container integrity by facilitating the use of modern
technology.

AEQOs should conform, at a minimum, to the current requirements as set forth in various
international agreements, including, but not limited to, the 1972 Customs Container
Convention and the Customs Convention on International Transport of Goods under Cover of
TIR Camets (TIR Convention, 1975).

Customs administrations should encourage and facilitate, through appropriate incremental
incentives, the voluntary use by AEOs of more advanced technologies beyond mechanical
sealing for establishing and monitoring container and cargo integrity, as well as reporting
unauthorized interference with container and cargo.

AEOs should have documented procedures that set forth their internal policy regarding the

affixing and processing of cargo and containers that employ high-security seals and/or other
devices that are designed to prevent tampering with cargo.
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The Customs administration should have documented procedures that set forth its seal
verification regime, as well as its operational procedures for addressing discrepancies.

The Customs administration and the AEO should maintain an open dialogue on areas of
common concemn to collectively benefit from advancements in industry standards and
container integrity technologies, as well as mutual operational readiness as related to
identified instances of security seal breach.

Standard 5 - Communication

The Customs administration will regularly update Customs-Business partnership
programmes to promote minimum security standards and supply chain security best
practices.

Customs should establish, in consultation with an AEO or its representatives, procedures to
be followed in the event of queries or suspected Customs offences, including providing the
AEO or its agents with telephone numbers where appropriate Customs officials can be
contacted in an emergency.

Customs should engage in regular consultation, at both the national and local level, with all
parties involved in the international supply chain to discuss matters of mutual interest
including Customs regulations, and procedures and requirements for premises and
consignment security.

The AEO should be responsive to Customs co-ordination of the above-described outreach
, efforts and contribute to a dialogue that provides meaningful insight to ensure that the

Programme remains relevant and well-grounded in minimum security standards that benefit
both partners.

Standard 6 — Facilitation

The Customs administration will work co-operatively with AEOs to maximize security
and facilitation of the international trade supply chain originating in or moving through
its Customs territory.

The Customs administration should seek or amend provisions and implement procedures
that consolidate and streamline the submission of required information for Customs-related
clearance to both facilitate trade and identify high-risk cargo for appropriate action.®

The Customs administration should establish mechanisms to allow for business partners to
comment on proposed amendments and modifications that significantly affect their role in
securing the supply chain.

AEO Conditions, Requirements and Benefits

The World Customs Organization has designed standards to secure and to facilitate the
ever-growing flow of goods in international commerce. These standards are set forth in the
SAFE Framework, which was adopted by the WCO Council at its 2005 Sessions. A vast

® The Revised Kyoto Convention offers a global model through which this can be accomplished.
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majority of WCO Member administrations have expressed the intention to begin the process
of implementing the SAFE Framewaork provisions. In recognition of the urgency of launching
this new programme without undue delay, the Council adopted the basic SAFE Framework
document which provides the broad overarching principles conceming security and
facilitation of the global supply chain.

The SAFE Framework incorporates the concept of the Authorized Economic Operator
and provides baseline technical guidance for the implementation of AEQ programmes at the
global level between WCO Members and the international trade community. It is designed to
serve as a starting point for national AEO programme implementation and supports the
effective application of the standards that are outlined in Pillar || (Customs-to-Business
Partnerships) of the SAFE Framework. This guidance will provide for long-term application
of meaningful standards that will apply to both Customs and AEOs at the global level. These
core infernational standards shall form a “baseline” that must be followed by all parties
engaged in this effort.

Customs administrations recognize that the international trade supply chain is not a
discrete identifiable entity. Rather, it is a series of ad hoc constructs comprised of players
representing varied trade industry segments. Some “supply chains” possess a degree of
permanence in that the same cast may play recurring roles on a long-term basis on behalf of
a regular importer of goods into a given country. In other “supply chains”, participants either
change frequently or are assembled for the purpose of executing a single import transaction.
Regardless of either the regularity or the temporal nature of any particular supply chain,

' Customs does appreciate that it does not own any portion of the trade supply chain. The
global supply chain is “owned” by the multitudes in the private sector who operate as part of
any chain. It is for this reason that the support and participation of private sector business
interests is fundamental to the success of the SAFE Framework concept.

To achieve the ultimate security and facilitation goals of the SAFE Framework,
Customs administrations must adopt a transparent and forthcoming attitude in the area of
Customs operations that can be further modemized, adjusted and improved to the benefit of
the international trade community. In this sense, Customs should proactively consider ways
in which they can, based on their current or projected resources, assist the trade in
completing their business in the most effective way possible. The international trade and
transport communities have experience and knowledge that can benefit Customs
administrations in the management of their facilitation and security responsibilities. The
private sector should take advantage of this opportunity to forge new and appropriate
alliances with Customs, to assist Customs administrations with their security-related
mandates.

In order to garner and keep private sector support, it is necessary that there be a clear
statement concerning what is entailed in being an AEO. There must be a common
understanding of the conditions and requirements of AEO status, which should be
specifically enumerated in detail in national AEO programmes. Even more fundamentally, as
a first step, there must be clear presentation of the tangible benefits to be realized by
participation in the SAFE Framework programme. An appreciation by the private sector of
the benefits which may be provided by WCO Member Customs administrations, as well as
the benefits of active participation in efforts to strengthen global supply chain security, is a
critical element in the private sector being able to justify the additional costs incurred in the
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process of enhancing existing security measures. Clear and tangible benefits will help
provide a needed incentive to business.

Itis clear that WCO Members will face certain challenges in starting up AEO
programmes in their national Customs administrations, but one thing is certain - now is the
time to raise the global profile of Customs as a major player in securing the economic and
physical well-being of the nations they serve by protecting the flow of trade throughout the
global supply chain. To the extent that WCO Members can develop flexible approaches to
AEOQ programme development, they will be better able to manage growth and necessary
amendments to nationally developed AEO programmes. This document should serve as the
baseline platform to accomplish this.

Finally, it should be acknowledged that a global system of mutual recognition of AEOs
will require some time to accomplish and, in this respect, it has been suggested by WCO
Members and the Secretariat that the SAFE Framework be implemented in a progressively
“phased approach”, so too should be the expectations for the future application of mutual
recognition of Customs’ systems of control for AEO programmes. Customs and business
partners stand to gain additional effectiveness in both the security and facilitation of the
international supply chain, provided they capture the momentum of the SAFE Framework
and take affirmative action to implement its provisions as soon as practicable.

5.1. Definitions

Authorized Economic Operator : defined in the SAFE Framework as, " ...a party involved
in the international movement of goods in whatever function that has been approved by or on
behalf of a national Customs administration as complying with WCO or equivalent supply
chain security standards. Authorized Economic Operators include inter alia manufacturers,
importers, exporters, brokers, carriers, consolidators, intermediaries, ports, airports, terminal
operators, integrated operators, warehouses, distributors”.

Shipment or transport conveyance : includes a maritime cargo container, aircraft
container, truck trailer or rail car.

Third party validator : any manner of outside (non-Customs) entity that is employed to
assist a Customs administration in the accomplishment of security risk assessment reviews
and related validation procedures. The authority of a Customs administration to grant AEO
status and applicable benefit levels shall not be delegated to a third party validator.

Validation : procedure whereby the supply chain of an AEOQ, and all relevant processes
employed by them to reach that status, are subject to full and transparent review by a
Customs administration and/or a Customs-designated third party validator, which may have
been specifically deployed by Customs to assist in the actual validation efforts.

Authorization : recognition of AEO status in an AEQO programme, based on a structured
methodology that includes such processes as review of an applicant's submitted
documentation, physical worksite assets and security processes, in order to determine
compliance with the core international standards of the SAFE Framework.

Phased approach : step-by-step implementation of the SAFE Framework by an

administration in accordance with its capacity and with the objective to achieve mutual
recognition of AEO status.
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5.2. Conditions and Requirements for Customs and the Authorized Economic
Operator

The SAFE Framework recognizes the complexity of international supply chains and
endorses the application and implementation of security measures based upon risk analysis.
Therefore, the SAFE Framework allows for flexibility and the customization of security plans
based on an AEQ’s business model. Certain Customs-identified best security standards and
best practices are discussed below. These are the standards, practices and procedures
which members of the trade business community aspiring to AEO status are expected to
adopt into routine usage, based on risk assessment and AEO business models. Also
presented are the expectations for Customs administrations and business. Both are grouped
under titled sub-categories.

Customs administrations should not burden the international trade community with
different sets of requirements to secure and facilitate international commerce. There should
be one set of intemnational Customs standards developed by the WCO that do not duplicate
or contradict other recognized intergovernmental security requirements.

Verifiable compliance with security requirements and standards set by other
intergovernmental organizations, such as International Maritime Organization (IMO), UN
Economic Commission for Europe (UNECE), and International Civil Aviation Organization
(ICAO), may constitute partial or complete compliance with applicable Customs-identified

best security standards and best practices set forth below, to the extent the requirements are
" identical or comparable.

A. Demonstrated Compliance with Customs Requirements

Customs shall take into account the demonstrated compliance history of a prospective
AEO when considering the request for AEO status.

This element requires that :

The AEO :

a.  not have committed, over a period determined by the national AEO programme,
an infringement/offence as defined in national legislation, which would preclude

designation as an AEQ;

b.  if established for less than the period mentioned in “a”, be judged on the basis of
available records and information during the application process;

c. orits designee have a demonstrated record of compliance within the same time
period, mentioned in “a",

B. Satisfactory System for Management of Commercial Records
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The AEO shall maintain timely, accurate, complete and verifiable records relating to
import and export. Maintenance of verifiable commercial records is an essential element in
the security of the international trade supply chain.

This element requires that :

The AEO :

a. maintain records systems which permit Customs to conduct any required audit of
cargo movements relating both to import and export;

b.  give Customs full access to necessary records, subject to the requirements of
national legislation;

¢. have internal records access and control systems which are satisfactory to the
approving Customs administration;

d. appropriately maintain and make available to Customs any authorizations, powers
of attorney and licences relevant to the importation or exportation of merchandise;

e.  within any limitations provided in national legislation, properly archive records for
later production to Customs;

f.  employ adequate information technology security measures which will protect
against access by unauthorized persons.
C. Financial Viability

Financial viability of the AEO is an important indicator of an ability to maintain and
improve upon measures to secure the supply chain.

This element requires that :

The AEO :

a. have a good financial standing which is sufficient to fulfill its commitments with
due regard to the characteristics of the type of business activity.

D. Consultation, Co-operation and Communication

Customs, other competent authorities and the AEOQ, at all levels, interational, national
and local, should consult regularly on matters of mutual interest, mcludlng supply chain
security and facilitation measures, in a manner which will not jeopardize enforcement
activities. The results of this consultation should contribute to Customs development and
maintenance of its risk management strategy.

This element requires that :

The AEO:
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provide clearly identified and readily accessible local points of contact or a
corporate contact that can arrange immediate access to a local contact for all
matters identified as being of compliance and enforcement interest to Customs
(cargo bookings, cargo tracking, employee information, etc.);

individually or, as appropriate, via an industry association, engage in an open and
continuing mutual exchange of information with Customs, exclusive of information
that cannot be released due to law enforcement sensitivities, legal basis or other
precedent;

through particular mechanisms set forth in the national AEO programme, notify an
appropriate Customs official of any unusual or suspicious cargo documentation or
abnormal requests for information on shipments:

through particular mechanisms set forth in the national AEO programme, provide
timely notification to Customs and any other relevant authorities when employees
discover illegal, suspicious or unaccounted for cargo. Such cargo should be
secured, as appropriate.

Customs :

a.

establish, in consultation with an AEO or its agents, procedures to be followed in
the event of queries or suspected Customs offences:

when appropriate and practical, engage in regular consultation at both the

national and local level with all parties involved in the intemational supply chain to
discuss matters of mutual interest, including Customs regulations, procedures and
requirements for premises and cargo security;

upon request of the AEO, provide specific feedback on the performance of the
AEQ in addressing security issues related to the international supply chain:

provide the AEO or its agents with telephone numbers where appropriate
Customs officials can be contacted.

E. Education, Traihing and Awareness

Customs and AEOs shall develop mechanisms for the education and training of
personnel regarding security policies, recognition of deviations from those policies and
understanding what actions must be taken in response to security lapses.

This element requires that :

The AEO :

a.

make every reasonable effort, as logically based on its business model, to
educate its personnel, and where appropriate its trading partners, with regard to
the risks associated with movements of goods in the international trade supply
chain;
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a.

provide educational material, expert guidance and appropriate training on the
identification of potentially suspect cargo to all relevant personnel involved in the
supply chain, such as, security personnel, cargo-handling and
cargo-documentation personnel, as well as employees in the shipping and
receiving areas to the extent they are within the AEO’s control;

keep adequate records of educational methods, guidance provided and training
efforts undertaken to document the delivery of such programmes;

make employees aware of the procedures the AEO has in place to identify and
report suspicious incidents;

conduct specific training to assist employees in maintaining cargo integrity,
recognizing potential internal threats to security and protecting access controls;

upon request and if practicable, make Customs familiar with relevant internal
information and security systems and processes, and assist Customs in
appropriate training in search methods for those premises, conveyances and
business operations the AEO controls.

Customs :

undertake efforts to educate affected Customs personnel with regard to the risks
associated with movements of goods in the international trade supply chain, in
co-operation with AEOs;

make educational material and expert guidance on the identification of potentially
suspect cargo available to all relevant Customs security personnel;

notify the AEO’s designated contact person of the procedures the Customs
administration has in place to identify and respond to suspicious incidents;

conduct specific training to assist personnel in maintaining cargo integrity,
recognizing potential threats to security and protecting access controls:

upon request and if practicable, make an AEO familiar with relevant Customns
information and processes, in order to assist in appropriate training and research;

upon request and if practicable, assist the initiatives of the AEO in development
and implementation of voluntary company guidelines, security standards, best
practices, training, authorization schemes and materials, etc., calculated to raise
security awareness and assist in taking measures to minimize security risks;

upon request and if practicable, make educational material and expert guidance
on the identification of potentially suspect cargo available to all relevant personnel
in an AEO, including for example persons associated with security, cargo
handling and cargo documentation. Such guidance should include awareness of
risks such as are documented in the WCO Risk Management Guidelines:

assist, upon request and if practicable, the AEOQ in recognizing potential threats to
security from a Customs perspective.
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F.  Information Exchange, Access and Confidentiality

Customs and AEOs, as part of an overall comprehensive strategy to secure sensitive
information, shall develop or enhance the means by which entrusted information is protected
against misuse and unauthorized alteration.

This element requires that :

The AEO and Customs :

a.

ensure the confidentiality of commercial and security sensitive information and
that information provided be used solely for the purposes for which it was
provided;

actively pursue the full and timely implementation of electronic data exchange
capability amongst all relevant parties of information used to release
merchandise/cargo subject to appropriate data privacy laws. Continued reliance
upon documents and hand signatures shall be discouraged;

employ the use of international standards developed regarding electronic data
structure, timing for submission and message content. Data elements required
for security reasons should be compatible with the AEO’s then-existing business
practices and limitations and should not require more than the security-related
data elements set forth in the SAFE Framework:

work co-operatively toward realizing the commitment of the AEQ for the
submission and use of advance electronic information for risk assessment
purposes.

The AEO:

a.

in the case of AEO importers, have appropriate procedures in place to ensure that
all information used in the clearing of merchandise/cargo is legible, complete and
accurate and protected against the exchange, loss or introduction of erroneous
information. Similarly, that AEO carriers have procedures in place to ensure the
information in the carrier's cargo manifest accurately reflects the information
provided to the carrier by the shipper or its agent, and is filed with Customs in a
timely manner;

have a documented information security policy and procedures and/or
security-related controls, such as firewalls, passwords, etc., in place to protect the
AEQ’s electronic systems from unauthorized access;

have procedures and back-up capabilities in place to protect against the loss of
information.

Customs :
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familiarize the appropriate AEO staff with relevant requirements of Customs
electronic communication systems, and establish specific reporting systems for
last-minute consignments and amendments;

as far as possible, promote the adoption by governments of a single window
system and procedures which allow for the single transmission to a sole
designated point by international supply chain participants, including AEQs, of all
relevant transport and cargo data. This transmission to a single designated
governmental authority for all official control and release purposes implies a single
notification of release;

consider not requiring an AEO to provide paper documents and hand signatures
in addition to or in lieu of an electronic transmission. Customs authorities unable
to accept data electronically might, for example, accept digital documents,

i.e. documents created in a standard format from electronic data, for example,
UNeDOCS®, submitted by AEOs in lieu of “original” paper documents;

at all times maintain control and jurisdiction over all electronic data provided by
AEOs to Customs and establish an effective record retention policy and
procedure to ensure the proper destruction of all copies of such data as
appropriate, as well as having procedures and back-up capabilities in place to
protect against the loss of or unauthorized access to information.

8 UN electronic Trade Documents aim to become the world electronic trade document standard under UN

auspices.

42,
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G. Cargo Security

Customs and AEOs shall establish and/or bolster measures to ensure that the integrity
of cargo is maintained and that access controls are at the highest appropriate level, as well
as establishing routine procedures that contribute to the security of cargo.

This element requires that :

The AEQ :

a.

develop and maintain a security policy manual or other tangible guidance by making
relevant reference to the security-related guidelines issued by the WCO which
contains detailed guidelines on procedures to be followed to preserve the integrity of
cargo while in its custody;

ensure that it and/or its business partners in the supply chain with sealing
responsibilities have written procedures in place to properly seal and maintain the
integrity of the shipment or transport conveyance while in its custody;

ensure that it and/or its business partners employ the use of seals that meet or
exceed the then-existing ISO Standard;

ensure that written procedures are developed and utilized that stipulate how seals
are to be controlled and affixed to loaded containers, to include procedures for
recognizing and reporting compromised seals and/or containers to the Customs
administration or the appropriate foreign authority;

for integrity purposes, ensure that only designated personnel distribute container
seals and safeguard their appropriate and legitimate use;

have procedures for inspecting the structure of the transport conveyance
including the reliability of the access controls. When appropriate to the type of
conveyance a seven-point inspection process is recommended :

e Front wall
e Leftside
s Right side
o Floor

e Ceilingfroof
» |nside/outside doors
e OQutside/undercarriage;

regularly examine, through particular mechanisms set forth in the national AEO
programme, its security and control procedures to ensure that it is difficult for
unauthorized persons to gain access to cargo or for authorized persons to
manipulate, move or handle it improperly;
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store cargo and transport conveyances in its custody in secure areas and have
procedures in place for reporting detected unauthorized entry to cargo and
transport conveyance storage areas to appropriate law enforcement officials:

verify the identity of the carrier collecting or delivering cargo and transport
conveyances where existing business processes permit and, in the case of there
being no such authority, take action to promptly achieve such mandate:

where feasible, compare the cargo with its description on the documents or
electronic information to be submitted to Customs for consistency;

k. establish procedures to manage and control cargo within the cargo storage
facility;

. establish procedures to positively control all cargo being removed from the
storage facility;

m. establish procedures to manage, secure and control all cargo in its custody during
transport and while loading into or unloading from a transport conveyance.

Customs :

a.  where Customs deems it appropriate and legal, and as may be further outlined in

a national AEO programme, in recognition of the fact that it may be necessary to
examine cargo covertly, invite a representative of the AEO controlling the cargo to
be present in the event that cargo is physically inspected or removed for
inspection. In the event the AEO is unable to be present for whatever reason, the
AEO with responsibility for the security of the cargo should be notified of such an
inspection as soon as possible after the event in case of subsequent liability
claims.

H. Conveyance Security

Customs and AEOs shalll jointly work toward the establishment of effective control
regimes, where not already provided for by other national or international regulatory
mandate, to ensure that transport conveyances are capable of being effectively secured and
maintained.

This element requires that :

The AEO:

a.

ensure, to the extent and scope of its authority and responsibility, that all transport
conveyances used for the transportation of cargo within its supply chain are capable
of being effectively secured;

secure transport conveyances within its supply chain, to the extent and scope of its
ability and responsibility, when left unattended, and check for security breaches upen
return;

ensure, to the extent and scope of its authority and responsibility, that all operators of

conveyances used for the transportation of cargo are trained to maintain the security
of the transport conveyance and the cargo at all times while in its custody;
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require operators, as specifically detailed in national AEQ programmes, to report any
actual or suspicious incident to designated security department staff of both the AEO
and Customs for further investigation, as well as to maintain records of these reports,
which should be available to Customs, as legal and necessary;

consider potential places of concealment of illegal goods on transport
conveyances, ensure that these places are regularly inspected, and secure all
internal and external compartments and panels, as appropriate. Records are to
be made and maintained following such inspections, indicating the areas
inspected;

notify Customs, or other relevant body, of any unusual, suspicious or actual
breach of transport conveyance security.

Customs :

d.

advise operators of transport conveyances of potential places of concealment of
illegal goods in transport conveyances, where appropriate and legal, as based on
their Customs perspective and expertise;

investigate notification of any unusual, suspicious or actual breach of transport
conveyance security,

L. Premises Security

Customs, after taking into account the views of AEOs and their necessary compliance
with mandatory intemational standards, shall establish the requirements for the
implementation of meaningful Customs-specific security enhancement protocols that secure
buildings, as well as ensure the monitoring and controlling of exterior and interior perimeters.

This element requires that :

The AEO :

a.

in accordance with its business model and risk analysis, implement security
measures and procedures to secure buildings, as well as monitor and control
exterior and interior perimeters and prohibit unauthorized access to facilities,
transport conveyances, loading docks and cargo areas that may reasonably affect
the security of its areas of responsibility in the supply chain. If access control is
not possible, increased precautions in other security aspects may be needed.
Premises security should include the following, as appropriate and based on risk :

e Buildings must be constructed of materials that resist unlawful entry.

* The integrity of structures must be maintained by periodic inspection and
repair.

» All external and internal windows, gates and fences must be secured with
locking devices or alternative access monitoring or control measures.
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a.

» Management or security personnel must control the issuance of all locks and
keys.

e Adequate lighting must be provided inside and outside the facility including the

following areas : entrances and exits, cargo handling and storage areas, fence
lines and parking areas.

» Gates through which vehicles and/or personnel enter or exit must be manned,
monitored or otherwise controlled. The AEO should assure that vehicles
requiring access to restricted facilities are parked in approved and controlled
areas, and that their licence plate numbers are furnished to Customs upon
request.

e Only properly identified and authorized persons, vehicles and goods are
permitted to access the facilities.

* Appropriate peripheral and perimeter barriers.

* Access to document or cargo storage areas is restricted and there are
procedures to challenge unauthorized or unidentified persons.

e There should be appropriate security systems, such as, theft alarm and/or
access control systems.

* Restricted areas should be clearly identified.

as required or upon request, provide Customs with access to security monitoring
systems that are utilized for premises security.

Customs :

aside from any legal right to access certain locations and related information,
seek partnership arrangements with AEOs that provide for access to security
monitoring systems and not be denied access to information necessary fora
Customs administration to carry out enforcement activities;

permit AEOs to implement alternative means of compliance to satisfy specific
security requirements not practical or compatible with a particular AEO'’s business
madel to the extent the altemnative means provide the same or equivalent security
benefits.

Personnel Security

Customs and AEOs shall, based on their authorities and competencies, screen the
background of prospective employees to the extent legally possible. In addition, they shall
prohibit unauthorized access to facilities, transport conveyances, loading docks and cargo
areas that may reasonably affect the security of those areas in the supply chain under their
responsibility.

a.

This element requires that :

The AEO ;

take all reasonable precautions when recruiting new staff to verify that they are not
previously convicted of security-related, Customs or other criminal offences, to the
extent permitted by national legisiation;
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conduct periodic or for cause background checks on employees working in security
sensitive positions;

have employee identification procedures, and require that all employees carry
proper company issued identification that uniquely identifies the individual
employee and organization;

have procedures in place to identify, record and deal with unauthorized or
unidentified persons, such as photo identification and sign-in registers for visitors
and vendors at all points of entry;

have procedures in place to expeditiously remove identification, premises and
information systems access for employees whose employment has been
terminated.

Customs :

a.

have identification procedures, and require that all officers carry proper
identification that uniquely identifies the individual officer and the organization
he/she represents;

as necessary, ensure that persons operating access controls are able to
independently verify the identification produced by a Customs officer;

have procedures in place to expeditiously remove identification, premises and
information systems access for employees/officers whose employment has been
terminated;

subject to national legislation, seek agreements with AEOs that provide for access
to information about specified personnel, including sub-contractors, working at
AEO facilities for prolonged periods.

K. Trading Partner Security

Customs shall establish AEO requirements and mechanisms whereby the security of
the global supply chain can be boistered through the commitment of trading partners to
voluntarily increase their security measures .

This element requires that :

The AEO :

a.

if necessary, when entering into negotiated contractual arrangements with a
trading partner, encourage the other contracting party to assess and enhance its
supply chain security and, to the extent practical for its business model, include
such language in those contractual arrangements. In addition, the AEO is to
retain documentation in support of this aspect to demonstrate its efforts to ensure
that its trading partners are meeting these requirements and make this
information available to Customs upon request;
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b.  review relevant commercial information relating to the other contracting party
before entering into contractual relations.

L. Crisis Management and Incident Recovery

In order to minimize the impact of a disaster or terrorist incident, crisis management
and recovery procedures should include advance planning and establishment of processes
to operate in such extraordinary circumstances.

This element requires that :

The AEO and Customs :

a. develop and document, in conjunction with the appropriate authorities, where
advisable or necessary, contingency plans for emergency security situations and
for disaster or terrorist incident recovery;

b.  include periodic training of employees and testing of emergency contingency
plans.

M. Measurement, Analyses and Improvement

The AEO and Customs should plan and implement monitoring, measurement, analysis
.and improvement processes in order to :

o assess consistency with these guidelines;
s ensure integrity and adequacy of the security management system;

° identify potential areas for improving the security management system in order to
enhance supply chain security.

This element requires that :

The AEO :

a. regularly undertake, as specifically outlined in the national AEO programme,
assessments of the security risks in its operations and take appropriate measures
to mitigate those risks:;

b.  establish and conduct regular self-assessments of its security management
system;

¢.  fully document the self-assessment procedure and the responsible parties;
d. include in the review assessment results, feedback from the designated parties

and recommendations for possible enhancements to be incorporated in a plan for

the forthcoming period to ensure continued adequacy of the security management
system.

5.3. Benefits to the Authorized Economic Operator
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The SAFE Framework is premised upon four core elements, the last of these relating to
benefits that Customs will provide to businesses meeting minimum supply chain security
standards and best practices (see 1.3). Further, the SAFE Framework offers certain specific
examples for consideration (see 3.3). Ultimately, effective implementation of the SAFE
Framework will best be realized by striking a balance between trade security and trade
facilitation. Tangible benefits for Authorized Economic Operators are a measure of such
balance.

Due to possible limitations imposed by national legislation, any benefits within Customs
control must necessarily be defined and offered by individual Members. Pillar 2, Standard 3
of the SAFE Framework provides that such benefits be tangible and documented. These
benefits should be enhancements above and beyond the normal procedures utilized when
working with non-Authorized Economic Operators and not result in a loss of access to normal
procedures already in place.

The ultimate goal of the SAFE Framework is implementation of a core set of WCO
international standards. These international standards may be supplemented by national
requirements. An attempt should be made to keep benefits apace with requirements as
SAFE participants implement these programmes. ltis important that benefits be allowed to
evolve during implementation. Capacity building being offered to Members should address
their ability to deliver benefits, such as facilitation mechanisms for lower risk cargo, and the
enhancement of global supply chain security.

Benefits should be meaningful, measurable and reportable. The examples of benefits
included in this section are separated into categories and offered for consideration by
administrations. These do not establish a required set of benefits that all administrations
must offer - they are an indicative list of example benefits that are subject to specific
Customs consideration, offering and approval. These examples are drawn from several
sources including WCO studies, Conventions, certain operational programmes of WCO
Member administrations, the regulations of the European Union, and input from the trade
community.

A.  Measures to expedite cargo release, reduce transit time and lower storage costs :

A reduced data set for cargo release:

Expedited processing and release of shipments;

Minimum number of cargo security inspections;

Priority use of Non-intrusive inspection techniques when examination is required;
Reduction of certain fees or charges for AEOs in good standing;

Keeping Customs offices open on a continuous basis when a tangible need for
such coverage has been specifically identified.

oL

B. Providing access to information of value to AEO participants :
1. Names and contact information for other AEO participants, with the consent of
those participants;
2. Listof all countries adopting the SAFE Framework:
3.  List of recognized security standards and best practices.

C. Special measures relating to periods of trade disruption or elevated threat level :
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1. Accord priority processing by Customs during period of elevated threat conditions;

2. Priority processing following an incident requiring the closing and re-opening of
ports and/or borders; ‘

3. Priority in exporting to affected countries after an incident.

D. First consideration for participation in any new cargo processing programmes :

1. Account-based processing rather than transaction-by-transaction clearance of

accounts;

Simplified post-entry or post-clearance programmes;

Eligibility for self-audit or reduced audit programmes:

Expedited processes to resolve post-entry or post-clearance inquiries;

Favourable mitigation relief from Customs assessments of liquidated damages or

non-criminal administrative penalties, except for fraud;

Increased paperless processing of commercial shipments for both export and

import;

Priority response to requests for rulings from national Customs authorities;

Eligibility for remote Customs clearance procedures;

Ability to file a corrective action or disclosure prior to the initiation of a Customs

non-criminal administrative penalty procedure, except for fraud:

10.  No penalties or liquidated damages imposed for late payment of duties, with only
interest accruing.

o s

Lo~

5.4. Validation and Authorization Procedures

The SAFE Framework contains the mandate for design of validation and authorization
procedures. The SAFE Framework, Pillar 2, Standard 3 (Customs-to-Business
Partnerships), provides as follows.

The Customs administration, together with representatives from the trade community,
will design validation processes or quality accreditation [authorization] procedures that offer
incentives to businesses through their status as Authorized Economic Operators.

Since the obligation for design of these procedures lies with the individual WCO
Members agreeing to implement the SAFE Framework, the goal of these validation and
authorization provisions is to provide guidance and possible direction to WCO Members.

Customs administrations should design and implement authorization and validation
procedures that conform to the standards described in the SAFE Framework, taking into
account the good practices established in existing national Customs/Business supply chain
security management programmes. The authorization process should take into account the
different levels of compliance that an Authorized Economic Operator might achieve. The
core standards are set forth in 5.2. The implementation process should include incentive-
based benefits and should take into account the differences in risk rating with regard to the
various activities and roles undertaken within the international trade supply chain.

This “Validation and Authorization Procedures” portion divided into major topic areas
with discussion text and specific requirements. An outline of a possible process to manage
an AEO application is described in 5.5.

Application and Authorization
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The Authorized Economic Operator will commit itself to an application and authorization
process with its national Customs administration to implement supply chain security
standards as set out in the SAFE Framework. These standards must be incorporated info
the AEO's business practices and procedures. It will establish a self-assessment process to
manage and monitor performance. In order to execute effective self-assessment, the AEQO
shall appoint an individual within its management structure to be responsible for all supply
chain security measures with regard to a specific national AEO programme. This nominated
person shall also be responsible for communication with the Customs administration
regarding the AEO approval system and maintenance of the standards. Authorization will be
granted by the national Customs administration after validation of the fulfilment of AEQ
conditions and requirements.

The systems and procedures which govem the establishment and maintenance of AEQ
status are, by reference, incorporated into this document in their entirety.

The conditions and requirements established in 5.2 must be fulfilled within prescribed
time limits determined by the authorizing Customs administration. The time periods may
vary according to the particular role being played by the applicant and other specifications
that will be determined by the complexity and nature of the trade being undertaken.

The AEO authorization will be valid until suspended, revoked or withdrawn for a
material failure to abide by the terms and conditions of the authorization. National AEQ
programmes need to include a means of appeal against decisions by Customs

'administrations regarding AEO authorization including denial, suspension, revocation or
withdrawal.

All standards and programmes implementing the SAFE Framework shall be voluntary,
and Customs administrations shall not require that non-AEOs participate.

Customs administrations shall respond to an AEO application within a reasonable
period of time to be established in the national AEO programme. The AEOQ programme may
also include provisions regarding single AEO applications from groups of related companies.

Validation Procedure

The security procedures and Customs-identified best practices contained in the SAFE
Framework require a validation process to be undertaken by Customs. While Customs shall
retain ultimate authority for accrediting an AEO and for suspending or revoking such
authorization, it may decide to designate third party validators to perform the assessment of
an AEO applicant's compliance with the SAFE Framework security standards and best
practices and/or for validating such compliance. Third party validators should possess
appropriate experience in certification systems, knowledge of the supply chain security
standards, sufficient and appropriate knowledge of operations of the various economic and
business sectors and have appropriate resources for conducting timely validations. Use of
third party validators should not inhibit mutual recognition by Customs administrations of
AEO authorizations under individual national AEO programmes. The AEO should still have
the option to request validation by the Customs administration directly.

Customs administrations should not burden the international trade community with
different sets of requirements fo secure and facilitate commerce.
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The Customs administration or the designated third party validator will ensure that
personnel designated to carry out the validation procedure are trained and qualified.

Any information obtained in the course of the validation procedure and within the scope
of the AEO Authorization is confidential between the Customs administration and/or the
designated third party validator and the individual AEO and may be used solely for the
purpose for which it was provided.

A system of feedback and gradual improvement should be built into the authorization
and validation arrangements made by the Customs administrations and AEO.

This monitoring process may consist of audits based on risk or cause and, where
appropriate, random spot checks by Customs or the designated third party validator, if
applicable. The AEO will also maintain, and have available for inspection, necessary
documentation as set out in the national AEQ programme's AEO authorization requirements
on the security procedures being undertaken or utilized by the AEO.

Review and Maintenance

Regular communication and joint reviews between Customs and AEO will be carried
out in order to maintain the level of compliance and, where feasible, to identify possible
measures to enhance the level of security. Such reviews will assist AEOs in making
amendments to their security programme as soon as possible and will provide the Customs
administration with a mechanism for maintaining the operating standard of an AEQ.

As part of the authorization process and in order to assure regular communication and
facilitate the validation process, the AEO may, in conformance with the criteria set out in the
national AEO programme, be requested by the Customs administration to complete periodic
reports capturing the information that the AEO should provide according to the security
standards set out in the portion of this document regarding 5.2.

In order to establish and maintain an effective AEO authorization programme, Customs
administrations may find it useful to hold regular seminars to discuss the development of
their national AEO programme, to identify and address common problems, and to share
good practices.

Future Developments

The standardized approach to AEO authorization provides a solid platform for
development of international systems of mutual recognition of AEQ status at bilateral,
sub-regional, regional and, in the future, global levels. Such systems will involve a WCO
Member Customs administration recognizing the AEO authorization system in another WCO
Member with an operational AEO programme as being equivalent to its own. This will afford
the AEO the same benefits and therefore improve predictability and efficiency of operation in
all countries applying the AEO standards.

5.5. Process outline for business involved in the handling of car o within

the international trade supply chain
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1. The Applicant and Customs should acknowledge that this is a voluntary programme
and agree to implement core requirements pertaining to the role of an Authorized
Economic Operator as described in the SAFE Framework.

2. The Applicant shall implement, in conformance with its business model and risk
analysis, the systems, procedures, conditions and requirements established in 5.2.

3. The Applicant and Customs shall work cooperatively toward realizing the commitment
of the Applicant for the submission and use of advance electronic information for risk
assessment purposes.

4. Customs administrations will consider the following indicative list of quality criteria when
reviewing applications from businesses wishing to become accredited as AEOs :

Compliance record with Customs and other relevant enforcement authorities
Adherence to relevant laws and regulations

Evidence of having been established in accordance with national laws
Information indicating permanency of business premises

Evidence of existing quality assurance systems

Absence of criminal convictions of a relevant nature amongst senior personnel
Evidence of adequate company controls on staff, premises, equipment and other
assets.

5. The Customs administration must validate that the applicant satisfies all SAFE
Framework requirements relating to Authorized Economic Operator status before
authorization will be granted. The Customs administration may designate a third party
validator to perform the assessment of compliance with the security standards and best
practices. However, decisions regarding authorization and validation will in such
instances remain the purview of the Customs administration. The Customs
administration and the designated third party validator, if applicable, shall complete
validation within a reasonable period of time.

6.  Any information obtained in the course of the validation procedure and within the scope
of the Authorization is confidential between the Customs administration and the
individual AEO and may be used solely for the purpose for which it was provided.

7. Upon the validation of the AEO's successful implementation of required measures, the
Applicant shall be duly authorized as an Authorized Economic Operator by the national
Customs administration.

8.  The validation process will be performed by designated officials of an authorizing
Customs administration or by representatives of a designated third party validator and
shall be based on internationally recognized principles of audit and inspection.

9. The Applicant should maintain the records specified in the applicable national Customs
laws and regulations concerning commercial transactions relating to goods being
traded in the international trade supply chain and agrees to make these available to the
Customs administration for the purpose of validation and periodic audit.
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10. The integrity of systems and procedures being applied under the Authorization should
be verified by periodic reviews conducted by the Customs administration or on its
behalf, regular communication between designated officials and, where appropriate,
random spot checks and visits.

11. The AEO authorization will be valid unless it is revoked, withdrawn or suspended for a
material failure to abide by the terms and conditions of the Authorization.

Examples of when authorization may be revoked, withdrawn or suspended :

o If the applicant or AEO does not abide by the terms and conditions of the
authorization;

e If the company and/or its officers fail to observe criminal or civil laws governing
the conduct of such companies, and/or the nature of pending or unresolved legal
proceedings involving those parties would preclude direct involvement with
Customs administrations;

. If the company fails to make available to the Customs administration the
appropriate documentation and/or information access concerning personnel,
company premises, equipment and assets as provided in 5.2.

12. The authorization validation and monitoring processes can be adjusted at the discretion
of the national Customs administration, especially if changes occur in either the risk
rating of the trade in which the Applicant is engaged, or the performance of the
Applicant. However, any such adjustment should only be done after having solicited
input from the AEO and affording it the opportunity to review and comment on the
reasons presented by the Customs administration.

5.6. Mutual Recognition

The Resolution on the SAFE Framework calls on those WCO Members and Customs
or Economic Unions, which have notified the WCO of their affirmative intention to implement
the SAFE Framework, to do so as soon as practicable in accordance with the WCO
Members or Customs or Economic Union capacity. Further, it calls upon Customs
administrations to work with each other to develop mechanisms for mutual recognition of
AEQ validations and authorizations, and Customs control results and other mechanisms that
may be needed to eliminate or reduce redundant or duplicated validation and authorization
efforts.

Mutual recognition is a broad concept whereby an action or decision taken or an
authorization that has been properly granted by one Customs administration is recognized
and accepted by another Customs administration. The standardized approach to Authorized
Economic Operator authorization provides a solid platform for long-term development of
international systems of mutual recognition of AEO status at bilateral, sub-regional, regional
and, in the future, global levels.

In order for a system of mutual recognition to work it is essential that :

° There be an agreed set of common standards that include sufficiently robust “action”
provisions for both Customs and AEOs:
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° Standards are applied in a uniform manner so that one Customs administration may
have confidence in the authorization of another:

° If the certification process is delegated to a designated authority by an authorizing
Customs administration, there shall be an agreed upon mechanism and standards for
that authority;

o Legislation to enable the implementation of a mutual recognition system is in place.

In the context of the SAFE Framework, mutual recognition relates to three distinct
areas :

° Pillar 2, Standard 3 - Authorization : Customs should agree on mutual recognition of
Authorized Economic Operator status.

° Pillar 1, Standard 6 - Advance Electronic Information : Economic operators should
also benefit from mutual recognition of digital certificates, allowing the economic
operator to submit all electronic messages to those Customs administrations having
agreed to recognize this certificate.

o Pillar 1, Standard 7 - Targeting and Communication : Customs should provide for joint
targeting and screening, the use of standardized sets of targeting criteria, and
compatible communication and/or information exchange mechanisms; these elements
will assist in the future development of a system of mutual recognition of controls.

Mutual recognition can be a means to avoid duplication of security controls and can
greatly contribute to the facilitation and control of goods moving in the international supply
chain. This portion of the AEO document examines options for establishment of mutual
recognition. However, it is recognized that decisions on mutual recognition will be made by
individual Customs administrations and/or unions.

Mutual Recognition of Authorized Economic Operators

Guidance is provided for administrations to introduce the mutual recognition concept in
5.2, 5.3 and 5.4 of this instrument. A model application and authorization form is also
provided in the Process Outline for Business (5.5.). These arrangements provide an
excellent foundation for the eventual development of an international system of mutual
recognition. It must be acknowledged that a global system of mutual recognition of AEO
status will require some time to accomplish and, in this respect, it is noted that just as it has
been suggested by WCO Members and the Secretariat that the SAFE Framework be
implemented in a progressively “phased approach”, so too should be the expectations for the
future application of mutual recognition of Customs systems of control for partnership
programmes. Bilateral, sub-regional or regional initiatives are being developed as useful
stepping stones toward such a global system.

Mutual Recognition of Customs Controls

This is an area which presents a challenge to Customs administrations. Although there
is a history of mutual administrative assistance and information sharing regarding Customs
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infractions, the requirements of the SAFE Framework covering the more routine sharing of
information and control results are relatively new.

In the SAFE Framework, the elements which may contribute towards a system of
mutual recognition of controls cover a wide range of Customs activities, such as the WCO
Global Information and Intelligence Strategy, WCO Standardized Risk Assessments, WCO
General High Risk Indicator Document and the WCO Handbook for Customs Officers on
Risk Indicators. Further, the Johannesburg Convention and Model Bilateral Agreement
contain provisions which can support joint screening activities.

Role for the WCO

The Resolution on the SAFE Framework recognizes the value of periodic evaluation
meetings. Such meetings could provide a platform for advancing mutual recognition of AEO
status as well as control results and digital certificates. The Policy Commission encourages
Members to actively participate in such meetings and provide reports of pilot projects and
progress made towards the goal of mutual recognition. It may well be desirable for the WCO
to participate in selected pilot projects. Such projects could assist the learning process and
identify practical problems for analysis and discussion. The WCO Secretariat could then
develop appropriate guidance materials to assist implementation.
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6. RESOLUTION OF THE CUSTOMS CO-OPERATION COUNCIL ON THE
FRAMEWORK OF STANDARDS TO SECURE AND FACILITATE GLOBAL
TRADE

THE CUSTOMS CO-OPERATION COUNCIL,

Recognizing that the implementation of the principles contained in the WCO
Framework of Standards will be an important step in enhancing security of the intemnational
trade supply chain and lead to a greater facilitation of legitimate trade;

Noting the increased concem with respect to acts of intemational terrorism and
organized crime and the importance and vulnerability of global trade;

Considering that Customs administrations contribute to the economic and social

development of nations through the collection of revenue, and that implementing the
Framework of Standards will also be equally important in this regard;

Taking into account the Resolutions of the Customs Co-operation Council on
Security and Facilitation of the Intemnational Trade Supply Chain (June 2002) and Global
Security and Facilitation Measures concerning the International Trade Supply Chain (June
2004), and IMO Conference Resolution No. 9 on the enhancement of security in co-operation
with the WCO;

|

Believing in the need for Customs administrations to implement standards regarding
integrated Customs procedures and in the need for co-operation between Customs
administrations and business;

Noting that Members and Customs or Economic Unions may need to consider

modifications to their legal or other provisions to support the implementation of the WCO
Framework of Standards.

RESOLVES :
1. To adopt the Framework of Standards to Secure and Facilitate Global Trade.
2. That the Members of the Council and Customs or Economic Unions should :
2.1.  implement as soon as possible in accordance with each administration’s
capacity and necessary legislative authority the principles, standards and

other provisions contained in the WCO Framework of Standards;

2.2, encourage any necessary improvements in Customs capability and integrity to
provide a comprehensive framework for global trade security;

2.3. identify the required sustainable capacity building measures including the
modifications to national legal and administrative rules and procedures, where

7
Customs Co-operation Council is the official nam e of the World Cusloms Organization {WCO).
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appropriate, and pursue their realization to enable a comprehensive
implementation of the provisions of the Framework of Standards;

2.4. foresee the provision of technical assistance in order to encourage the
implementation of the Framework of Standards:

2.5.  submit to the WCO an indicative timetable for implementation of the
Framework of Standards suitable to their capacities:

2.6. endeavour to secure the full co-operation of business in the implementation of the
Framework of Standards;

2.7. participate in periodic evaluation meetings to assess progress towards
implementation;

2.8. provide to the WCO periodic reports on progress towards implementation of the
Framework, to be discussed during each evaluation meeting; and

2.9. consider the use of benchmarking methods to evaluate each Member's own
implementation process.

3. That Members and Customs or Economic Unions should notify the WCO of their
intention to implement the Framework of Standards. The WCO will transmit this

information to the Customs administrations of all Members and to those Customs or
Economic Unions which have notified the WCO.

4. That those Members and Customs or Economic Unions which have notified the WCO
of their intention to implement the Framework of Standards should work with each
other to develop mechanisms for mutual recognition of Authorized Economic Operator
validations and accreditations and Customs control results, and other mechanisms
that may be needed to eliminate or reduce redundant or duplicated validation and
accreditation efforts.

P. GORDHAN,
Chairperson
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DRAFT CUSTOMS CONTROL BILL
CUSTOMS CONTROL BILL

To provide for customs control of all goods and persons entering or leaving the

Republic; and for matters incidental thereto.
TABLE OF CONTENTS

CHAPTER 1

INTERPRETATION, APPLICATION AND ADMINISTRATION OF THIS ACT

Part 1: Interpretation of this Act

. Definitions
. Time when goods are imported or exported from Republic
. Legal status of footnotes

Part 2: Purpose and application of this Act

. Purpose of this Act

. Goods and persons to which this Act applies

. Territorial application of this Act

. Application of this Act in relation to SACU member states
- Application of this Act in relation to other legislation regulating goods and persons entering or leaving Republic

Part 3: Administration of this Act
Commissioner to administer this Act
. Designation of customs officers
. Powers and duties of customs officers
General requirements for performing enforcement functions
Identity cards
Customs offices
Agreements for assistance in administration of this Act and tax levying Acts
Customs assistance in administration of other legislation
Customs co-operation with other countries
. Provision of customs services

Part 4: Delegations
Delegations by Minister
Delegations by Commissioner

Part 5: Confidentiality
Definition
Confidentiality
Disclosures to authorised recipients
Disclosures in terms of international agreements and conventions

Part 6: Other matters
Requests for information
Rules to facilitate implementation of this Chapter

Offences in terms of this Chapter
CHAPTER 2
CUSTOMS CONTROL, PLACES OF ENTRY AND EXIT AND CUSTOMS
CONTROLLED AREAS

. Purpose of this Chapter
. Customs control of goods
. Customs control of persons
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31. Foreign-going vessels and aircraft passing through Republic without calling or landing
32. Places of entry and exit

33. Purposes for which places of entry or exit may be used

34, Restrictions on use of places of entry or exit

35. Places of entry or exit in terms of international agreements with adjoining countries
36. Information sharing agreements

37 Customs controlled areas

38. Rules to facilitate implementation of this Chapter

CHAPTER 3
CUSTOMS CONTROL OF VESSELS, AIRCRAFT, TRAINS, VEHICLES, PERSONS AND
GOODS ENTERING OR LEAVING REPUBLIC
39. Purpose of this Chapter
40. Arrival and departure of foreign-going vessels and aircraft, and cross-border trains

Part 1: Arrival and departure of foreign-going vessels and aircraft
41. Places of entry for foreign-going vessels and aircraft
42. Calls or landings resulting from forced circumstances
43. Consequences of non-compliance with section 40
44. Advance vessel and aircraft arrival notices
45. Vessel and aircraft arrival reports
46. Advance vessel and aircraft departure notices
47. Permissions to depart
48. Vessel and aircraft departure reports
49. Exclusions

Part 2: Arrival and departure of cross-border trains
50. Places of entry or exit for cross-border trains
51. Consequences of non-compliance with section 49
52. Advance train arrival notices
53. Train arrival reports
54. Advance train departure notices
55. Train departure reports

Part 3: Vehicles entering or leaving the Republic
56. Places of entry or exit for vehicles
57. Consequences of non-compliance with section 55
58. Vehicles entering Republic
59. Vehicles leaving Republic
60. Exclusions

Part 4: Persons entering or leaving Republic
61. Places of entry or exit for persons
62. Advance traveller arrival notices
63. Traveller arrival reports
64. Advance traveller departure notices
65. Traveller departure reports

Part 5: Goods entering or leaving Republic
66. Places of entry or exit for goods
67. Consequences of non-compliance with section 65
68. Advance cargo arrival notices
69. Manifests of cargo to be discharged in Republic
70. Advance notice of outgoing cargo
71. Manifests of outgoing cargo
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Part 6: Other matters
72. Exclusions and exemptions
73. Rules to facilitate implementation of this Chapter
74. Offences in terms of this Chapter

CHAPTER 4

COASTWISE TRAFFIC OF DOMESTIC VESSELS
75. Purpose of this Chapter
76. Arrival and departure of domestic vessels and goods and persons on board domestic
vessels
77. Arrival reports for domestic vessels
78. Manifests of cargo to be discharged from coasting vessels
79. Departure reports for domestic vessels
80. Permissions to depart
81. Manifests of cargo on board departing coasting vessels
82. Exclusions and exemptions
83. Rules to facilitate implementation of this Chapter
84. Offences in terms of this Chapter

CHAPTER 5

MOVEMENT OF GOODS INTO AND OUT OF CARGO DEPOTS AND TERMINALS
85. Outturn reports of imported cargo and cargo destined for export
86. Outturn reports of cargo off loaded or loaded on board coasting vessels
87. Outturn reports of cargo removed from and received in terminals and depots
88. Notifications by licensees of cargo depots and terminals
89. Rules to facilitate implementation of this Chapter
90. Offences in terms of this Chapter

CHAPTER 6
CUSTOMS PROCESSING OF PERSONS ENTERING OR LEAVING REPUBLIC
91. Definitions
92. Purpose and application of this Chapter

Part 1: Persons entering the Republic
93. Incoming traveller and crew declarations
94. Accompanied baggage items that must be declared
95. Application of clearance and release procedures to accompanied baggage items that
are declared
96. Rate of import tax payable on accompanied baggage items that are declared
97. Place where incoming traveller and crew declarations must be submitted
98. Persons entering Republic otherwise than at land border-posts

Part 2: Persons leaving the Republic
99. Outgoing traveller and crew declarations
100. Accompanied baggage and items that must be declared
101. Application of clearance and release procedures to accompanied baggage items that
are declared
102. Rate of export tax payable on accompanied baggage that are declared
103. Place where outgoing traveller and crew declarations must be submitted

Part 3: Other matters
104. Channel system
105. Rules to facilitate implementation of this Chapter
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106. Offences in terms of this Chapter

CHAPTER 7
CLEARANCE AND RELEASE OF GOODS
107. Purpose and application of this Chapter

Part 1: Clearance of goods for home use or customs procedure
108. Clearance of imported goods
109. Certain categories of imported goods excluded from clearance requirements
110. Consequences of failure to clear imported goods
111. Clearance of goods destined to be exported
112, Certain categories of goods destined for export excluded from clearance
requirements
113. Consequences of failure to clear goods in free circulation for export
114. Clearance substitutions before release of goods

Part 2: Release of goods for home use or customs procedure
115. When release of goods must be refused
116. When release of goods may be refused
117. When release of goods may or must be withheld
118. Release of goods pending technical analysis, expert advice or civil or criminal
proceedings
119. Preconditions for release of goods
120. Conditional release
121, When release of goods may be withdrawn
122. Consequences of refusal to release or withdrawal of release of goods
123. Clearance and release substitutions for goods released for home use
124. Clearance and release of goods under customs procedures
125. Effect of release of goods or home use or customs procedure
126. Commencement and ending of customs procedures
127, Consequences of non-compliance with customs procedures

Part 3: Transport and loading of goods not cleared and released
128. Transport of goods not in free circulation
129. Loading of goods on foreign-going vessels and aircraft and cross-border railway
carriages for export

Part 4: Other matters
130. Rules to facilitate implementation of this Chapter
131. Offences in terms of this Chapter

CHAPTER 8§
TAX STATUS OF GOODS
132. Purpose and application of this Chapter
133. Effect of tax status

Part 1: Goods formally cleared
134. Tax status of goods cleared for home use in terms of Chapter 10
135. Tax status of goods cleared for outright export
136. Tax status of goods under national transit procedure
137, Tax status of goods under international transit procedure
138. Tax status of goods under transhipment procedure
139. Tax status of goods under temporary admission procedure
140. Tax status of goods under warehousing procedure



141. Tax status of goods under tax free shop procedure

142, Tax status of goods under stores procedure

143. Tax status of goods under temporary export procedure

144. Tax status of goods under inward processing procedure

145. Tax status of goods under processing for home use procedure
146. Tax status of goods under outward processing procedure

147. Duration of tax status conferred by customs procedures

Part 2: Goods regarded as having been cleared for home use

148. Tax status of goods imported otherwise than through places of entry

149. Tax status of non-cleared imported goods

150. Tax status of goods under customs procedures regarded as having been cleared for
home use

Part 3: Goods regarded as having been cleared for outright export

151. Tax status of goods exported otherwise than through places of exit

152, Tax status of goods exported without clearance

153. Tax status of goods under customs procedures regarded as having been cleared for
outright export

154. Tax status of goods under customs procedures that revert to free circulation

Part 4: Other matters

155. Rules to facilitate implementation of this Chapter
156. Offences in terms of this Chapter

CHAPTER 9

STANDARD CLEARANCE AND RELEASE PROCEDURES

157. Purpose and application of this Chapter

Part 1: Standard clearance procedures
158. Submission of clearance declarations
159. Persons who must complete and submit clearance declarations
160, Contents of clearance declarations
161. How and where to submit clearance declarations
162. Time when clearance declarations must be submitted
163. Submission of clearance declarations before arrival of goods at place of entry
164. Acceptance of clearance declarations by customs
165, Validity of clearance declarations
166. Determination of time of clearance of goods
167. Amendment of clearance declarations
168. Withdrawal of clearance declarations
169. Supporting documents
170. Invoices
171. Amendment of Invoices
172. Keeping of information in respect of clearance declarations

Part 2: Standard release procedures
173. Release documents and notifications
174. Delivery of released goods
175. Return messages
176. Amendment or withdrawal of release documents or notifications

Part 3: Other matters
177. Destruction, loss or theft of clearance and release documentation
178. Rules to facilitate implementation of this Chapter
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179. Offences in terms of this Chapter

CHAPTER 10
HOME USE OF GOODS
180. Purpose and application of this Chapter

Part 1: Clearance and release of goods Jor home use
181. General clearance and release provisions to be followed except where provided
otherwise
182. Persons entitled to submit home use clearance declarations
183. Contents of home use clearance declarations
184. Manner of submission of home use clearance declarations by accredited importers

Part 2: Other matters
185. Conditional exemption of goods imported through pipelines and transmission lines
186. Rules to facilitate implementation of this Chapter
187. Offences in terms of this Chapter

CHAPTER 11
THE NATIONAL AND INTERNATIONAL TRANSIT PROCEDURES

: Part 1: Introductory provisions
188. Purpose and application of this Chapter
189. National and international transit
190. Commencement and completion of national transit procedure
191. Commencement and completion of international transit procedure
192. Limiting customs seaports and airports for international transit purposes
193. Application of other legislation to goods under international transit

Part 2: Clearance and release of goods for transit
194. General clearance and release provisions to be followed except where provided
otherwise
195, Transit operations
196. Persons entitled to submit transit clearance declarations
197. Contents of transit clearance declarations
198. Manner of submission of transit clearance declarations
199. Use of other documents as transit clearance declarations

Payt 3: Transit operations
200. Starting and delivery points of transit operations
201. Commencement and completion periods for transit operations
202. Limitations on routes for transits
203. Diversions from starting and delivery points
204. Carriers permitted to carry out transit operations
205. Technical specifications or requirements of transport-units
206. Transfer of goods in transit to other transport-units
207. Transport of transit goods with other goods in same transport-unit
208. Accidents and other unforeseen events
209. Interruptions in transits
210. Steps or directions by customs authority to ensure integrity of transit operations
211. Transit goods transported by road carriers
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Part 4: Completion of transit operations
212. Completion of transit operations
213, Completion procedures
214. Responsibility for ensuring compliance with this Act
215. Transit control agreements

Part 5: Other matters
216. When transit goods must be regarded as having been cleared for home use
217. When transit goods may be regarded as having been cleared for home use
218. Rules to facilitate implementation of this Chapter
219. Offences in terms of this Chapter

CHAPTER 12
TRANSHIPMENT PROCEDURE

Part 1: Introductory provisions
220. Purpose and application of this Chapter
221. Transhipment
222. Commencement and completion of transhipment procedure
223. Limitation of customs seaports and airports for transhipment purposes
224. Application of other legislation to goods under transhipment

Part 2: Clearance of goods for transhipment
225. General clearance and release provisions to be followed except where provided
otherwise
226, Transhipment operations
227. Persons entitled to submit transhipment clearance declarations
228. Contents of transhipment clearance declarations
229. Manner of submission of transhipment clearance declarations
230. Supporting documents
231. Advance cargo arrival notices to be regarded as transhipment clearance declarations

Part 3: Transhipment operations
232. Commencement and completion of transhipment operations
233. Transhipment goods to be secured in licensed customs controlled areas
234. Commencement and completion periods for transhipment operations and export of
transhipment goods
235. Non-compliance with completion periods
236. Delivery of transhipment goods for loading on board outgoing vessels or aircraft
237. Responsibilities of licensees of customs controlled areas handling transhipment
goods
238. Steps or directions by customs authority to ensure integrity of transhipment
operations

Part 4: Other matters
239. When transhipment goods must be regarded as having been cleared for home use
240. When transhipment goods may be regarded as having been cleared for home use
241. Rules to facilitate implementation of this Chapter
242. Offences in terms of this Chapter

CHAPTER 13
TEMPORARY ADMISSION PROCEDURE

Part 1: Intreductory provisions
243. Definitions
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244. Purpose and application of this Chapter

245, Temporary admission

246. Commencement and completion of temporary admission procedure
247. Application of other legislation to goods under temporary admission

Part 2: Temporary admission of goods in terms of clearance and release procedures
248. Application of this Part
249. General clearance and release provisions to be followed except where provided
otherwise
250. Persons entitled to submit temporary admission clearance declarations
251. Contents of temporary admission clearance declarations
252. Release documents and notifications to state period of temporary admission
253. Period for which goods under temporary admission may remain in Republic
254. Proof of removal of goods from Republic

Part 3: Temporary admission of goods under international customs procedures
255. Application of this Part
256. Temporary admission of goods on authority of temporary admission papers
257. Guaranteeing associations to be approved
258. Formats of temporary admission papers
259. Validity period of temporary admission papers
260. Amendment of temporary admission papers
261. Replacement of temporary admission papers
262. Period for which goods under temporary admission may remain in Republic
263. Proof of removal of goods from Republic
264. Damaged, destroyed, lost or unaccounted goods

Part 4: Goods coming under temporary admission otherwise than in terms of Part 2 or
3
265. Foreign-going vessels, aircraft, locomotives and railway carriages entering the
Republic
266. Commercial trucks entering the Republic
267. Reusable transport equipment entering the Republic
268. Accompanied baggage items cleared for temporary admission

Part 5: Provisions applicable to all goods under temporary admission
269. General provisions
270. When goods under temporary admission procedure must be regarded as having
been cleared for home use
271. When goods under temporary admission procedure may be regarded as having been
cleared for home use

Part 6: Other matters
272. Rules to facilitate implementation of this Chapter
273. Offences in terms of this Chapter

CHAPTER 14
WAREHOUSING PROCEDURE

Part 1: Introductory provisions
274. Purpose and application of this Chapter
275. Warehousing procedure
276. Commencement and completion of warehousing procedure

Part 2: Clearance and release of goods for warehousing



277. Warehousing of goods

278. General clearance and release provisions to be followed except where provided
otherwise

279. Purposes for which goods may be cleared for warehousing in public warehouses
280. Purposes for which goods may be cleared for warehousing in private warehouses
281. Persons entitled to submit warehousing clearance declarations

282. Contents of warehousing clearance declarations

283. Diversions

Part 3: Warehousing of goods in customs warehouses
284. Maximum warehousing periods
285. Warehousing of dangerous or hazardous goods
286. Records to be kept of warehoused goods
287. Reports to be submitted in connection with warehoused goods
288. Change in taxability of goods whilst warehoused
289. Sorting, packing, etc of goods warehoused in customs warehouses
290. Transfer of ownership of warehoused goods

Part 4: Removal of goods Jrom customs warehouses

291. Removal of goods from public warehouses
292. Removal of goods from private warchouses
293. Removal of restricted goods stored in customs warehouses pending compliance with
legislation restricting import or possession

¥ Part 5: Other matters
294. When goods under warehousing procedure must be regarded as having been cleared
for home use
295. When goods under warehousing procedure may be regarded as having been cleared
for home use
296. Notification of closure of public warehouse
297. Rules to facilitate implementation of this Chapter
298. Offences in terms of this Chapter

CHAPTER 15
TAX FREE SHOP PROCEDURE

Part I: Introductory provisions
299. Purpose of this Chapter
300. Tax free shop procedure
301. Commencement and completion of tax free shop procedure

Part 2: Clearance and release of goods not in free circulation Jor supply to
tax fiee shops
302. Supply of goods not in free circulation to tax free shops
303. General clearance and release provisions to be followed except where provided
otherwise
304. Persons entitled to submit tax free shop clearance declarations
305. Contents of tax free shop clearance declarations
306. Diversions

Part 3: Receipt, sale and removal of goods in tax free shops
307. Goods that may be sold in tax free shops
308. Persons to whom goods may be sold in tax free shops
309. Issuing of sales invoices
310. Off-site outlets
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311. Maximum period for which goods may remain in tax free shops
312. Removal of goods from tax free shops
313. Manipulation, alteration or combination of goods in tax free shops

Part 4: Accountability for goods in tax firee shops
314. Inventory control of goods in tax free shops
315. Monthly returns

Part 5: Other matters
316. When goods under tax free shop procedure must be regarded as having been
cleared for home use
317. When goods under tax free shop procedure may be regarded as having been cleared
for home use
318. When goods under tax free shop procedure must be regarded as having reverted to
free circulation
319. When goods under tax free shop procedure may be regarded as having reverted to
free circulation
320. Rules to facilitate implementation of this Chapter
321. Offences in terms of this Chapter

CHAPTER 16
STORES PROCEDURE
Part 1: Introductory provisions
322, Purpose of this Chapter
323. Stores procedure
324. Commencement and completion of stores procedure
Part 2: Stores imported on board Joreign-going vessels or aircraft or cross-border
frains
325. Application of this Part
326. Reporting of stores on board arriving foreign-going vessels or aircraft
327. Reporting of stores on board arriving cross-border trains
328. Unreported stores
329. Sealing or securing of stores

Part 3: Clearance and release of stores taken on board in Republic
330. Application of this Part
331. Goods taken on board as stores first to be cleared and released as stores
332. General clearance and release provisions to be followed except where provided
otherwise
333. Persons entitled to submit stores clearance declarations
334. Contents of stores clearance declarations
335. Release to be given only for quantities of stores actually needed for voyage
336. Acknowledgement of receipt of stores taken on board
337. Taking of prohibited and restricted goods on board vessels, aircraft and trains as
stores
338. Exemptions from stores clearance procedures

Part 4: Control of stores on board foreign-going vessels and aircraft and
cross-border trains
339. Application of this Part
340. Issue of stores on board foreign-going vessels whilst in customs seaports
341. Tax free items for sale on board to travellers and crew
342. Removal of stores from foreign-going vessels or aircraft or cross-border trains
343. Securing of stores by removal from vessels, aircraft or trains
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344. Trading in stores in possession of crew members

345. Unused stores on board foreign-going vessels or aircraft no longer bound for foreign
destinations

346. Reporting of stores on departing foreign-going vessels or aircraft

347. Reporting of stores on board departing cross-border trains

348. Aborted voyages

349. When goods under stores procedure must be regarded as having been cleared for
home use

350. When goods under stores procedure may be regarded as having been cleared for
home use

351. When goods under stores procedure must be regarded as having reverted to free
circulation

352. When goods under stores procedure may be regarded as having reverted to free
circulation

Part 5: Other matters
353. Rules to facilitate implementation of this Chapter
354. Offences in terms of this Chapter

CHAPTER 17
EXPORT PROCEDURE

Part 1: Introductory provisions
355. Purpose and application of this Chapter
356. Export procedure
357. Commencement and completion of export procedure

Part 2: Clearance and release of goods Jor export from Republic
358. General clearance and release provisions to be followed except where provided
otherwise
359. Persons entitled to submit export clearance declarations
360. Contents of export clearance declarations
361. Manner of submission of export clearance declarations
362. Time when export clearance declarations must be submitted
363. Lapsing of export clearance declarations
364. Alternative clearance procedures for low risk goods
365. Time when goods may be released for export
366. Failure to export goods released for export

Part 3: Tax consequences of non-compliance
367. When goods under export procedure must be regarded as having been cleared for
home use
368. When goods under export procedure may be regarded as having been cleared for
home use
369. When goods under export procedure must be regarded as having reverted to free
circulation
370. When goods under export procedure may be regarded as having reverted to free
circulation

Part 4: Other matters
371. Goods loaded for export not to be off-loaded in Republic
372. Customs approved export secured arrangements
373. Exemption of goods exported through transmission cables and pipelines
374. Rules to facilitate implementation of this Chapter
375. Offences in terms of this Chapter
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CHAPTER 18
TEMPORARY EXPORT PROCEDURE

Part 1: Introductory provisions
376. Purpose of this Chapter
377. Temporary export re-importation of unaltered goods procedure
378. Commencement and completion of temporary export

Part 2: Clearance and release of goods for temporary export
379. Application of this Part
380. Export procedure to be applied for temporary export of goods
381. Clearing of goods for temporary export
382. Release of goods for temporary export

Part 3: Clearance and release of re-imported unaltered goods Jor home use
383. Application of this Part
384. General clearance and release provisions to be followed except where provided
otherwise
385. Conditions for clearance of goods as re-imported unaltered goods for home use
386. Persons entitled to submit re-importation clearance declarations
387. Contents of re-importation clearance declarations
388. Repayment of export benefits
389. Refusal to release goods as re-imported unaltered goods for home use

Part 4: Tax consequences of non-compliance

390. When goods under temporary export procedure must be regarded as having been
cleared for outright export
391. When goods under temporary export procedure may be regarded as having been
cleared for outright export

Part 5: Other matters
392. Rules to facilitate implementation of this Chapter
393. Offences in terms of this Chapter

CHAPTER 19
INWARD PROCESSING PROCEDURE

Part 1: Introductory provisions
394. Purpose of this Chapter
395. Inward processing procedure
396. Commencement and completion of inward processing procedure

Part 2: Clearance and release of goods for inward processing
397. Application of this Part
398. General clearance and release provisions to be followed except where provided
otherwise
399. Conditions for clearance of imported goods for inward processing
400. Persons entitled to submit inward processing clearance declarations
401. Contents of inward processing clearance declarations
402. Release of imported goods for inward processing
403. Refusal to release goods for inward processing

Part 3: Clearance and release of inward processed compensating products
404. Application of this Part



405. Export procedure to be applied for export of inward processed compensating
products

406. Conditions for clearance of goods for export as inward processed compensating
products

407. Time limits on clearance for export of inward processed compensating products
408. Export of inward processed compensating products

409. Persons entitled to submit export clearance declarations for inward processed
compensating products

410. Contents of export clearance declarations for inward processed compensating
Products

Part 4: Provisions regulating inward processing procedure
411. Goods under inward processing procedure to be used only for production of inward
processed compensating products
412. Compulsory export of compensating products obtained from goods under inward
processing procedure
413. By-products and commercially valuable waste
414. Conversion rates
415. Identification measures
416. Records and stocktaking
417. Transfer of ownership in goods, compensating products, by-products and
commercially valuable waste
418. Sub-contracting of inward processing operations
419. Use'of equivalent goods

Part 5: Tax consequences of non-compliance
420. When goods under inward processing procedure must be regarded as having been
cleared for home use
421, When goods under inward processing procedure may be regarded as having been
cleared for home use
422, Effect on compensating products when goods under inward processing procedure
regarded as having been cleared for home use

Part 6: Other matters
423. Rules to facilitate implementation of this Chapter
424. Offences in terms of this Chapter

CHAPTER 20
PROCESSING FOR HOME USE PROCEDURE

Part 1: Introductory provisions
425. Purpose of this Chapter
426. Processing for home use procedure
427. Commencement and completion of processing for home use procedure

Part 2; Clearance and release of imported goods for processing for home use

428. General clearance and release provisions to be followed except where provided
otherwise

429. Conditions for clearance of imported goods for processing for home use

430. Persons entitled to submit processing for home use clearance declarations

431. Contents of processing for home use clearance declarations

432. Release of imported goods for processing for home use

433, Refusal to release goods for processing for home use
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Part 3: Clearance and release for home use of home use compensating products
434. General clearance and release provisions to be followed except where provided
otherwise
435. Conditions for clearance of goods for home use as home use compensating products
436. Time limits on clearance of goods for home use as home use compensating products
437. Persons entitled to submit home use clearance declarations for home use
compensating products
438. Contents of clearance declarations for home use compensating products

Part 4: Provisions regulating processing for home use procedure
439. Goods under processing for home use procedure only to be used for production of
home use compensating products
440. By-products and commercially valuable waste
441]. Conversion rates for goods to compensating products
442. Identification measures
443, Records and stocktaking
444, Transfer of ownership in goods, compensating products, by-products and
commercially valuable waste
445. Sub-contracting of processing for home use operations

Part 5: Tax consequences of non-compliance
446. When goods under processing for home use procedure must be regarded as having
been cleared for home use
447. When goods under processing for home use procedure may be regarded as having
been cleared for home use
448. Effect on compensating products when goods under processing for home use
procedure regarded as having been cleared for home use

Part 6: Other matters
449, Rules to facilitate implementation of this Chapter
450. Offences in terms of this Chapter

CHAPTER 21
OUTWARD PROCESSING PROCEDURE

Part 1; Introductory provisions
451. Purpose of this Chapter
452. Outward processing procedure
453. Commencement and completion of outward processing procedure

Part 2: Clearance and release of goods for export for outward processing
454. Application of this Part
455. Export procedure to be applied for export of goods under outward processing
procedure
456. Conditions for clearance of goods for export under outward processing procedure
457. Persons entitled to submit export clearance declarations for export of goods under
outward processing procedure
458. Contents of export clearance declarations for export of goods under outward
processing procedure
459. Release not to be limited to owners of goods
460. Release of goods for export under outward processing procedure

Part 3: Clearance and release for home use of outward processed compensating
products
461, Application of this Part
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462. General clearance and release provisions to be followed except where provided
otherwise

463. Conditions for clearance for home use of outward processed compensating products
464. Time limit on clearance for home use of outward processed compensating products
465. Importation of outward processed compensating products

466. Persons entitled to submit home use clearance declarations for outward processed
compensating products

467. Contents of home use clearance declarations for outward processed compensating
products

468. Refusal to release goods for home use as outward processed compensating products

Part 4: Provisions regulating outward processing procedure
469. Conversion rates for goods to compensating products
470. Identification measures
471. Effect of transfer of ownership of outward processed compensating products

Part 5: Tax consequences of non-compliance
472. When goods exported under outward processing procedure must be regarded as
having been cleared for outright export
473. When goods exported under outward processing procedure may be regarded as
having been cleared for outright export
474. Effect on outward processed compensating products when goods under outward
processing procedure regarded as having been cleared for outright export

' Part 6: Other matters
475. Rules to facilitate implementation of this Chapter
476. Offences in terms of this Chapter

CHAPTER 22
INTERNATIONAL POSTAL ARTICLES HANDLED BY SOUTH AFRICAN POST OFFICE

Part 1: Introductory provisions
477. Purpose and application of this Chapter
478. Prohibited or restricted goods

Part 2: Clearance and release of international postal articles
479. Clearance of imported international postal articles
480. Clearance of international postal articles destined for export

Part 3: Customs processing of international postal articles
481. Removal of international postal articles to international postal clearance depots
482. Presentation of international postal articles to customs authority
483. Postal declarations to accompany international postal articles presented to customs
authority
484. Customs authority’s functions in relation to international postal articles presented to it

Part 4: Payment of import or export tax on international postal articles
485. Release of international postal articles
486. Payment of tax on international postal articles
487. Time when tax becomes payable and rate of tax
488. Payment of tax to the customs authority
489. Cancellation and repayments of tax
490. Condonation of underpayments

Part 5: Inspection of international postal articles



491.
492.
493,
494,
495,

496.
497,
498.

499,
500.
501,
502.
503.
504.

505.

506.
507.
508.
509.
510.

Enforcement to be consistent with this Part

Opening of international postal articles

Personal or private communications

Notifications that international postal articles have been opened
Seizure and confiscation of international postal articles

Part 6: Other matters
Conclusion of agreements
Rules to facilitate implementation of this Chapter
Offences in terms of this Chapter
CHAPTER 23
ACCESS TO AND SAMPLING OF GOODS
Purpose of this Chapter
Right of access to and taking samples from goods
Samples of imported goods
Samples of goods in free circulation cleared for export under export procedure
Rules to facilitate implementation of this Chapter
Offences in terms of this Chapter

CHAPTER 24
FAST TRACKING PROCEDURES
Purpose of this Chapter

Part 1: Fast tracking procedures Jor accredited persons
Fast-tracking on application by accredited persons
Shortened clearance declarations
Submission of full clearance declarations after release of goods
Tax payable in respect of goods cleared in terms of this Part
Goods in respect of which applications have been granted to be released unless

detained, seized or confiscated

511.
512,
513.

514.
515.

jle.

517.
518.
519.
520.
521.
522,
523,

524.

Part 2: Other instances where Jast-tracking is allowed
Fast-tracking when expedited release is required
Fast-tracking procedures for low value goods
Oral clearance in emergencies

Part 3: Other Matters
Rules to facilitate implementation of this Chapter
Offences in terms of this Chapter

CHAPTER 25
DAMAGED, DESTROYED, LOST OR UNACCOUNTED FOR GOODS
Purpose and application of this Chapter

Part 1: Goods other than compensating products
Application of this Part
Notification of goods damaged, destroyed, lost or unaccounted for
Consequences of failure to notify
Damaged goods
Destroyed goods
Lost goods
Goods unaccounted for

Part 2: Compensating products
Application of this Part
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525. Notification of compensating products damaged, destroyed, lost or unaccounted for
526. Consequences of failure to notify

527. Damaged compensating products

528. Destroyed compensating products

529. Lost compensating products

530. Compensating products unaccounted for

Part 3: Other matters
531. Tax waivers and refunds for goods damaged, destroyed, lost or unaccounted for not
applicable in certain circumstances
532. Wreck
533. Rules to facilitate implementation of this Chapter
534. Offences in terms of this Chapter

CHAPTER 26

ABANDONED AND UNCLAIMED GOODS
535. Purpose and application of this Chapter
536. Goods that may be abandoned to Commissioner
537. Applications to abandon goods to Commissioner
538. Consideration of applications
539. Abandonment notices
540. Consequences of abandonment
541. Consequences of refusal for goods to be abandoned
542. Goods unclaimed after release for home use or for export under export procedure

CHAPTER 27
STATE WAREHOUSES

Part I: Introductory provisions
543. Purpose and application of this Chapter
544, Designation and licensing of premises as state warehouses

Part 2: Removals to and securing of goods in state warehouses
545. Removal of goods to state warehouses
546. Submission of removal notices
547. Failure to remove goods to state warehouses
548. Recovery of expenses for removal of goods to state warehouses
549. Diversion of goods
550. Charges for goods in state warehouses
551. Accounting
552. Reporting by licensees of state warehouses
553. Responsibilities of licensees of state warehouses
554. Risks in connection with goods removed to or stored in state warehouses

Part 3: Removals to and keeping of goods at premises as if those premises are state
wareliouses
555. Retentions at or removals to premises other than state warehouses
556. Submission of removal notice to person in charge of premises to which goods are
removed
557. Submission of supporting documentation to state warehouse responsible for
accounting
558. Failure to remove goods
559. Recovery of expenses for removal of goods
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560. Diversion of goods
561. Responsibilities of persons in charge of premises where goods are kept
562. Risks in connection with goods
Part 4: Disposal of goods in or accounted for in state warehouses
563. Application of this Part to detained, seized and confiscated goods
564. Publication of lists of goods in or accounted for in state warehouses
565. Clearance of goods in or accounted for in state warehouses
566. Removal of goods cleared for home use or customs procedure
567. Sale of goods
568. Urgent sales
569. Manner of sale
570. Application of proceeds of sales
571. Disposal of goods otherwise than by sales
572. Non-compliance with sales conditions
573. Removal of goods following sale of goods
Part 5: Other matters
574. Rules to facilitate implementation of this Chapter
575. Offences in terms of this Chapter
CHAPTER 28
LICENSING
Part 1: Introductory provisions
576. Definitions
577. Purpose of this Chapter
578. Licensing of premises for certain purposes
579. Licensing of cross-border pipelines and transmission lines
580. Licensing of carriers
581. Licensing of carriers’ agents
582. Licensing of customs brokers
Part 2: Procedures for all applications
583. General requirements
584. Consideration and decision of applications
585. General grounds for refusal of applications
586. Communication of decisions on applications
Part 3: Applications for licences
587. Additional grounds for refusal of applications for licences
588. Issuing of licences
589. Contents of licences
590. Licence conditions
591. Conditions in respect of licensed terminals, depots, warehouses, tax free shops and
IDZ enterprises
592. Conditions in respect of licensed inward processing and processing for home use
premises
593. Conditions in respect of licensed customs warehouses
594. Conditions in respect of licensed state warehouses
395. Conditions in respect of licensed tax free shops
596. Conditions in respect of IDZ enterprises
597. Conditions in respect of licensed cross-border pipe-lines and transmission lines
598. Conditions in respect of licensed carriers
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600.

601.
602,
603.

604,
605.
606.
607.
608.
609.

610.
611.
612.

613.
614.
615.
616.
617.
618.
619.
620.

621.
622,
623,
624.
625.
626.

627.
628.
629,
630.
631.
632,

633.
634.

635.

Conditions in respect of customs brokers
Period of validity of licences
Part 4: Renewal of licences
Applications for renewal of licences
Additional grounds for refusing applications for renewal
Issuing of renewed licences

Part 5: Amendment of licences
General
Applications for amendment of licences
Issuing of amended licences
Purposes for which customs authority may amend licences
Process
Communication of decisions to amend licences

Part 6: Suspension or withdrawal of licences
Grounds on which licences may be suspended or withdrawn
Process
Communication of decisions to suspend or withdraw licences

Part 7: Other matters
Provision of security
Change of circumstances on which applications for licences were granted
Consequences of lapsing, suspension or withdrawal of licences

Customs authority’s powers following lapsing, suspension or withdrawal of licences

Transfer of licences

Rules to facilitate implementation of this Chapter
Offences in terms of this Chapter
Transitional provisions
CHAPTER 29
REGISTRATION

Part 1: Introductory provisions
Purpose of this Chapter
Registration of persons importing or exporting goods
Registration of importer or exporters’ agents
Registration of persons supplying stores to vessels, aircraft or trains
Registration of electronic users
Registration of other persons

Part 2: Procedures for registration applications
General requirements
Consideration and decision of applications
Issuing of registration certificates
Contents of registration certificates
Registration conditions
Period of validity of registration certificates

Part 3: Renewal of registration certificates
Applications for renewal of registration certificates
Issning of renewed registration certificates

Part 4: Other matters
Provision of security
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636.
637.
638.
639.

640.
641.
642.
643.
644,
645,
646.
647.
6438.
649.
650.
651.
652,
653.

Transfer of registration certificates

Rules to facilitate implementation of this Chapter
Offences in terms of this Chapter

Transitional provisions

CHAPTER 30
ACCREDITATION
Purpose of this Chapter
Applications for accredited client status
Consideration and decision of applications
Criteria for accredited client status
Communication of decisions on applications
Issuing of accredited client status certificates
Contents of accredited client status certificates
Conditions
Period of validity of accredited client status certificates
Non-compliance with criteria for accredited client status
Renewal of accredited client status certificates
Suspension or withdrawal of accredited client status certificates
Process for suspension or withdrawal of accredited client status certificates
Communication of decisions to suspend or withdraw accredited client status

certificates

654.
655.
656.

657
658.
659.
660.
661.
662.
663.
664.
665.
666.

667.
668.
669.
670
671
672
673
674
675
676
677.

Rules to facilitate implementation of this Chapter
Offences in terms of this Chapter
Transitional provisions

CHAPTER 31
SECURITY FOR PAYMENT OF TAX AND OTHER MONEY OWED TO COMMISSIONER

. Purpose of this Chapter

When security may be required

Persons from whom security may be required
Time when security may be required
Determination of amount of security

Forms of security

Security details

Utilisation of security

Rules to facilitate implementation of this Chapter
Offences in terms of this Chapter

CHAPTER 32
COLLECTION OF DEBT DUE UNDER THIS ACT
Purpose of this Chapter
Money owed to Commissioner constitutes a debt due for credit of National Revenue Fund
Recovery of debt

. Recovery of debt from agents

. Under-recovery of debt

. Debt recovered from security

. Interest on outstanding amounts

. Payment of debt in instalments

. Persons having accounts with Commissioner

. Rules to facilitate implementation of this Chapter

Offences in terms of this Chapter

CHAPTER 33
GENERAL ENFORCEMENT FUNCTIONS
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Part I: Introductory provisions
678. Purpose and application of this Chapter
679. Application of this Chapter for enforcing legislation other than this Act or tax levying Acts

Part 2: Access to, and inspection and search of, premises, vessels, aircraft, trains,
railway carriages and vehicles
680. Access to premises
681. Access to premises used for residential purposes
682. Use of force to gain access to or to inspect or search premises
683. Powers to stop, board and search vessels, aircrafl, trains, railway carriages and
vehicles
684. Roadblocks for vehicles
685. Use of force to gain access to or to inspect or search vessels, aircraft, trains, railway
carriages and vehicles
686. Searching of premises, vessels, aircraft, trains, railway carriages or vehicles

Part 3: Stopping, calling on and searching of persons
687. Stopping or calling on persons
688. Searching of persons
689. Frisk searches
690. External bodily searches
691. Internal bodily searches
692. Searches of children
Part 4: Inspection, sampling and investigative powers
693. Inspection of goods
694. Production of goods for inspection
695. Sampling of goods
696. Carrying out of certain actions in relation to goods and samples by other persons
697. Liability for costs incurred by SARS
698. Inspection of documents
699. Production of documents for inspection
700. Investigative powers
701. Failure or refusal to produce goods or documents or to answer questions

Part 5: Powers of arrest
702. Powers of arrest of customs officers
703. Manner and effect of an arrest
704. Arrest of persons without warrant
705. Arrest of persons under authority of warrant
706. Non-liability for wrongful arrest
707. Breaking open premises for purpose of arrest
708. Use of force in effecting arrest
709. Detention of arrested person

Part 6: Carrying and use of arms and ammunitions
710. Authority to carry an official firearm
711. Use of official firearms by customs officers
712, Use of non-lethal weapons

Part 7: Border control
713. Customs authority official border control agency
714. Acquisition of equipment for border control
715. Customs patrol boats
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716. Right of hot pursuit by sea
717. Exemptions applicable to customs patrol boats, aircraft and vehicles and customs officers

Part 8: Other matters
718. Rules to facilitate implementation of this Chapter
719. Offences in ferms of this Chapter

CHAPTER 34
DETENTION, SEIZURE AND CONFISCATION OF GOODS
720. Purpose and application of this Chapter
721. Application of this Chapter for enforcing legislation other than this Act or tax levying
Acts

Part 1: Detention of goods
722, Power to detain goods
723. Detention of prohibited and restricted goods
724. Detention of counterfeit goods
725. Detention notifications
726. Presence of persons when detained goods are inspected
727. Place of detention
728. Period of detention
729. Termination of detentions

Part 2: Seizure of goods
730. Power to seize goods
731. Notification of seizure
732. Termination of seizures
733. Termination of seizures on application by owner of goods

Part 3: Confiscation of goods
734, Confiscation of goods
735. Payment of administrative penalty equal to value of missing goods to be confiscated
736. Withdrawal of confiscations
737. Withdrawal of confiscations on application by previous owners
738. Disposal of confiscated goods

Part 4: Other matters
739. Rules to facilitate implementation of this Chapter
740. Offences in ferms of this Chapter

CHAPTER 35
PROHIBITED AND RESTRICTED GOODS
741. Purpose and application of this Chapter

Part 1: Prohibited goods
742. Prohibited goods
743. Clearance of prohibited goods
744. Seizure of prohibited goods
745. Certain prohibited goods excluded from seizure
746. Notice of seizure
747. Place where seized goods may be kept
748. Termination of seizures
749. Disposal of seized prohibited goods

Part 2: Restricted goods



141

750. Restricted goods

751. Clearance of restricted goods

752. Seizure of restricted goods

753. Certain restricted goods excluded from seizure
754. Notice of seizure

755. Place where seized goods may be kept

756. Termination of seizures

757. Disposal of seized restricted goods

Part 3: Other matters
758. Inconsistency of this Chapter with other legislation prohibiting or restricting the import, possession or export of
goods
759. Rules to facilitate implementation of this Chapter
760. Offences in terms of this Chapter

CHAPTER 36
COUNTERFEIT GOODS
761. Definitions
762. Purpose and application of this Chapter

Part 1: Detention of suspected counterfeit goods when prior application has been granted
763. Application for detention of suspected counterfeit goods
764. Consideration of applications
765. Detention of suspected counterfeit goods

Part 2: Detention of suspected counterfeit goods in absence of prior approved application
766. Discovery of suspected counterfeit goods
767. Application for detention of suspected counterfeit goods
768. Consideration of applications

Part 3: Procedures for detained suspected coun terfeit goods
769. Seizure of detained goods in terms of Counterfeit Goods Act
770. Inventory of detained goods
771. Fumishing of personal details of affected parties to right-holders
772. Furnishing of samples of detained goods to right-holders
773. Onus on right-holders to protect their rights
774. Removal of detained goods to counterfeit goods depots
775. Court applications by right-holders
776. Finding by court that detained goods are counterfeit goods
777. Finding by court that detained goods are not counterfeit goods
778. Discharge of goods from counterfeit goods depots
779. Court applications by affected parties

Part 4: Other matters
780. Rules to facilitate implementation of this Chapter
781. Offences in terms of this Chapter

CHAPTER 37
ADVANCE RULINGS
782, Definitions

Part 1: Applications for binding private rulings and binding class rulings
783. General requirements for applications
784. General grounds for rejection of applications
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Part 2: Issuing, withdrawal or modification of advance rulings
Binding general rulings
Binding private rulings
Binding class rulings
Confidentiality relating to identity of applicants
Withdrawal or modification of advance rulings
Retrospective effect of withdrawals or modifications

Part 3: Implementation of advance rulings
Binding effect of advance rulings
Applicability of advance rulings
Circumstances when advance rulings are void
Effect of subsequent changes in the law

Part 4: Other matters
Rules to facilitate implementation of this Chapter
Offences in terms of this Chapter

CHAPTER 38
RECONSIDERATION OF DECISIONS AND DISPUTE RESOLUTION

Part 1: General provisions
Definitions
Application of this Chapter
Proceedings for internal reconsideration of decisions
Proceedings for dispute resolution
Proceedings to be instituted either personally or through duly authorised representatives
Reasons for decisions
Payment of amounts due to Commissioner not affected by section 799 or 800 proceedings

Part 2: Reconsideration af decisions on own initiative or on request
Purpose of this Part
Reconsideration of own decisions
Reconsideration of decisions by Commissioner
Reconsideration of decisions by supervisors
When decisions may or may not be reconsidered
Effective date for alteration or repeal of decisions
Reconsideration of decisions on request of aggrieved persons

Part 3: Administrative appeals
Purpose of this Part
Appeals against decisions
When appeal may not be lodged
How and when to appeal
Time within which appeals must be decided
Appeal committees
Lapsing of appeals
Rules to facilitate implementation of this Chapter

Part 4: Settlement of disputes
Purpose of this Part
Basic principle governing this Part

- Circumstances when inappropriate to settle
822.

Circumstances when appropriate to settle



823.
824,
825.
826.
827.
828.

829.
830.
831.
832.
833.

834,
835.
836
837
838.
839,
840.

841.
842.
843,
844,
845.
846.
847.
848.
849,
850.
851.
852.
853.
854.
855.
856.
857.
858.

143

Who may settle disputes

Formal requirements for settlement

Settlements conditional upon disclosure of facts
Non-compliance

Confidentiality

Record keeping and reporting

Part 5: Alternative dispute resolution
Purpose of this Part
Applications for alternative dispute resolution
Consideration of applications
Alternative dispute resolution on initiative by Commissioner
Alternative dispute resolution procedures

CHAPTER 39
JUDICIAL MATTERS
General offences
Offences committed outside Republic

. Penalties for offences in terms of this Act
- Administrative penalties imposed by customs authority

Civil actions arising from this Act
Admissibility of certain statements in documents
Jurisdiction of magistrate’s court

CHAPTER 40
MISCELLANEOUS MATTERS
Regulations
Rules
Consultative processes before promulgation of rules

Form or format of documents

Departures from, and condonation of non-compliance with, rules, conditions and requirements
Extension of time periods

Sworn or solemn declarations

Methods of submission of documents to customs authority

Electronic submission of documents or communications

Submission of documents or communications by telefax

Documents submitted and oaths and affirmations made outside Republic
Exemptions, authorisations, permissions, approvals, recognitions and directions
Computerised recordkeeping systems

Information on SARS website admissible as evidence

Publication of international agreements to which Republic is party

Liability for damage or loss

Repeal of legislation and savings

Short title and commencement
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