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Chapter 1: Introduction 

1.1 Background and statement of purpose 

The right of workers to withdraw their labour as a means of advancing their interests against 

an unwilling employer is an important feature of many industrial relations system including 

South Africa.1  The right to strike has been noted to be an ‘indispensible component of a 

democratic society’ and a fundamental human right.’2 Kahn-Freund asserts that there can be 

no equilibrium in industrial relations without the right to strike for workers.  However, where 

the right to strike is exercised violently it poses a danger not only to the employer, other 

employees, and mining operations but, also to the performance of the South African 

economy. 

The World Health Organization (WHO) defines violence as the ‘intentional use of physical 

force or power, threatened or actual, against oneself, another person, or against a group or 

community.’3 Violence often results in injury, death, psychological harm, maldevelopment, 

or deprivation. The WHO acknowledges that violence can be used as an instrument of power, 

thus expanding its conventional meaning to the intentional committing of violent acts to 

influence certain outcomes. Evidence suggests the existence of a strong relationship between 

levels of violence and potentially modifiable factors, in this dissertation the collective 

bargaining system in the mining sector.4 

According to data collected and analysed in 2013 by the Department of Labour there was a 

rise in the number of strikes as compared to 2012. 5 The Department recorded 114 industrial 

incidents in 2013, up from 99 recorded strikes in 2012. The mining industry continued to 

experience more working days lost,  amounting to 515 971 during that year, than any other 

sector. 6 Wages, bonus and other compensation disputes remains the main reason for work 

stoppages during the 2013 calendar year. In other reports,7 they indicate that 52% of the 

strikes in 2013 were unprotected as compared to 48% protected strikes. During the past 

twenty years there has been increasing incidences of labour disputes and clash of mutual 
                                                           
1 L Madhuku ‘the right to strike in Southern Africa’ international Labour Review (1997) vol 136 no 4. 
2 Kahn- Freund and Hepple 1972 p4. 
3 Krug et al., ‘World report on violence and health’, World Health Organization, 2002. 
4 WHO / Liverpool JMU Centre for Public Health, ‘Violence Prevention: The evidence’, 2010.  
5Annual Industrial Action Report, 2013: Department of Labour, Strikes Statistics 2013 page 4 
6 Stats SA (Statistics South Africa), Statistical Release Mining: Production and Sales, Technical Report. 
Pretoria: Stats SA, 2013.  
7 DME (The Department of Minerals and Energy), 2014: The South African Mining Industry 
2013/2014, The Department of Minerals and Energy 
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interests between employers and employees. According to Stats SA mining production by 

May 2014 had decreased by 6,5 % whilst the largest negative growth rate of -10,4 percentage 

points was recorded in the platinum sector.8  The negative impact of strike action, and 

concomitant low industrial production levels, affects the state of the economy and society at 

large. It has become apparent that when the mining industry strikes, it’s not just their 

employers that are affected but, also society as a whole.9 The Marikana incident has cast the 

floodlights on such consequences of strike actions.  

It is the purpose of this dissertation to show that violence and destructive exercise of the right 

to strike and picket is harming the mining sector and destabilising the South African 

economy. The study also aims to show that such violence and destruction of property during 

strikes and pickets is unlawful. This dissertation will attempt to identify the issues that result 

in the manifestation of violence and property destruction within the mining industry through 

an examination of legislation, case law, international law jurisprudence and scholarly debates 

around the issue of strike violence. 

1.2 Rationale for the study 

An investigation into the link between violent, unresolved strikes and economic downturn 

will seek to show how the mining industry in South Africa plays a very important part in the 

economy and generation of state revenue. The current disruptive industrial action in the 

mining sector affects government revenue, national budget allocations and the economy.10  It 

is the intention of this dissertation to show the link between disruptions to mining industrial 

production due to violent strike action and the economy. Without a vibrant economy the 

government would find it difficult to provide essential services such as education, health and 

housing. This means that the economy enables the realisation of constitutional rights. It is 

against this reasoning that this dissertation wishes to advance the proposition that the 

constitutional protection of the economy should be protected against unlawful and 

unreasonable strike action in the mining sector.  

                                                           
8 Statistical release P2041 Mining: Production and sales (Preliminary) May 2014 
9 Explanatory Notes, available at http://www.statssa.gov.za/Publications, (accessed on 2 August 2014). ‘The 
monthly mining production and sales survey is conducted by the Department of Mineral Resources (DMR), 
covering all mining establishments operating in the South African economy. The results of this survey are used 
to calculate the volume of mining production indices in order to estimate the gross domestic product (GDP) and 
its components, which in turn are used to develop and monitor government policy.’ 
10 The economy is the systematic organisation of production, exchange and consumption of goods and services 
in society. 

http://www.statssa.gov.za/Publications
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The focus of this study is to investigate why the right to strike and picket has degenerated 

into violence and destruction in the mining industry. This will be established through an 

analysis of the current law relating to strikes in order to consider whether the current system 

is unwittingly creating favourable conditions for violence and prolonged industrial action. 

The right to strike is not absolute, it is subjected to both the procedural and substantive 

requirements of the Labour Relations Act of 1995 and the constitutional limitation clause. 

Despite the presence of progressive legislative measures to regulate the right to strike, South 

Africa still has the highest strike rate in the world.11 This dissertation will conduct an analysis 

into whether the current legal position can be altered to prevent abuse and consequently to 

regulate the exercise of the right to strike more productively.  

1.3 Research problems and objectives 

The research will establish the context in the mining industry, where strikes have become 

increasingly violent and destructive. This will be accomplished through statistical evidence 

that will show that the exercise of the right to strike and picket is becoming more frequent 

and a cause of great legal concern. The dissertation will attempt to establish a link between 

the strikes in the mining sector and the economy. This will be done through an analysis of the 

contribution of the mining sector to the economy of the country. This dissertation will then 

identify the issues associated with the exercise of the right to strike in the mining industry. 

Such issues will focus on the issue of violence, the collective bargaining system in the mining 

industry, the nature of the mining industry, the role of trade unions and transformation. It is 

the intention of this dissertation to advocate for the justifiable limitation of the right to strike 

when it endangers the existence of mining operations and the performance of the economy. 

The dissertation will outline the legal principles, jurisprudence and framework that recognise 

and regulate the right to strike and picket, in order to identify the true nature of the exercise 

of the right to strike and picket. More importantly such diagnosis of the law will assist in the 

proffering of recommendations, if any, aimed at reducing criminality and unreasonable work 

stoppages in the mining sector. 

In an attempt to address the issues that have resulted in the exercise of the right to strike 

becoming violent, this dissertation will conduct a comparative analysis to establish how other 

                                                           
11 M Brassey ‘Fixing the Laws that Govern the Labour Market’ (2012) 33 ILJ 1. 
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governments have dealt with the problems associated with unlawful strikes and pickets. The 

comparators to be used in this dissertation will primarily be the United Kingdom (UK) under 

the Margaret Thatcher administration and Botswana. These countries have been chosen 

because of their respective intentions to protect their economy from the effects of 

unnecessary strike action.  

In conclusion this dissertation will attempt to proffer solutions that can address the systemic 

problems besetting the collective bargaining system in the mining sector.  

1.4 Literature Review 

According to Hartford12 the problems in the mining industry has resulted in increasingly 

negative mining investor sentiment and the loss of billions of rands in production and 

investment. However, Hartford suggests that the problems encountered can be attributed to 

the lack of transformation of the mining industry which continues to exploit the most 

vulnerable employees. 

Hartford seeks to investigate and identify the underlying causes that have resulted in the 

decline of collective bargaining structures in the mining sector. He focuses on the Marikana 

strike as a key example to illustrate the problems in the mining collective bargaining system, 

arguing that at the ‘heart of the economic and social crisis in the mining sector is the migrant 

labour system, which has remained unaltered in post-apartheid South Africa.’13 It is this 

system, Hartford argues, that should be transformed to ensure the viability of mining in terms 

of future performance, productivity, job creation and as an attractive investment destination.  

It is the opinion of Hartford that the South African transformation conversation has been 

‘caught up in the narrow confines of employment equity plans for management and the 

inclusion of previously disadvantaged people on the boards of corporate SA.’14 Whilst this 

aspect of transformation may have some relevance, it has failed dismally to confront the real 

issues and concerns of underground employees. The gross poverty and inequality in 

democratic South Africa has provided the social, political and economic context to 

heightened expectations of wage increases and decent work. The plight of these underground 

                                                           
12 G Hartford ‘The mining industry strike wave: what are the causes and what are the solutions?’ 
http://groundup.org.za/content/mining-industry-strike-wave-what-are-causes-and-what-are-solutions (accessed 
20 September 2014).  
13Ibid.  
14 Hartford (note 12 above). 
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employees is made unbearable through financial and work cycles that arise as a result of the 

‘apartheid migrant labour system.’ These problems are then reflected in violent strike action.  

It is Hartford’s opinion that the institutions of collective bargaining, both in the form of the 

employer and the union structures and processes are found wanting in their ability to arrest 

and address the root causes of the social crisis. 

The article by Hartford is important in the identification of the underlying causes of violence 

in the mining sector with particular reference to the platinum belt and the Marikana strike. 

However while Hartford focuses on the identification of the problems leading to industrial 

unrest, this dissertation will focus on the adverse effects violent strikes and pickets on the 

productivity of the mining sector and its contribution to the performance of the economy.  

This dissertation will adopt a dual approach to addressing strike violence and the effects of 

strikes on the performance of the economy. Firstly in keeping with Hartford’s suggestions, 

the dissertation supports the need to address the causes of strikes in the mining industry and 

the enforcement of the law by the police and the judiciary to prevent unlawfulness during 

strikes. Secondly it advocates the limitation of the right to strike, when it endangers the 

existence of mining operations and its contribution to the performance of the economy.  

 This dissertation will also draw on the opinion of scholars such as Freund and Hepple that 

have acknowledged the considerable variation of laws that govern industrial disputes 

attributable to the distinct political system of that state.15 This distinction is important and 

becomes essential in the formulation of reforms and solutions in limiting the right to strike, 

by a comparative analysis of how other countries have dealt with this right.  Hanami16 

conducts a comparative study of many geographically and politically different states. This is 

in an attempt to show that the involvement of the state or the implementation of an effective 

system can assist in the creation of an environment where the economy and the exercise of 

the right to strike can cooperatively exist. 

It is the aim of this dissertation to show that the possible solutions to the issues of violence 

and limiting the effects of mining strikes on the performance of the economy requires more 

than just labour reforms but the involvement of government and  political will. This 

perspective is acknowledged by Ramokgopa17  who brings in a theoretical perspective to the 

                                                           
15 JM Servais, International Labour Law 2 ed (2009) p57. 
16 T Hanami, R Blanpain Industrial Conflict Resolution in Market Economies A study of Australia, the Federal 
Republic of Germany, Italy, Japan and the USA 2 ed (1989) p152. 
17 K Ramokgopa ‘Political economy of development, strategy and sustainable development’  2013 JPA 48. 
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role of government and policing in society and the economy. Ramokgopa refers to the 

political theories of Karl Marx and Adam Smith and the importance of understanding the 

political economy and policy development. Ramokgopa makes it clear that the needs of the 

people must be identified through open and transparent processes and the balancing of such 

interests against resources. The importance of Ramokgopa’s article is in establishing an 

ideological Marxist approach to justify the involvement of government in the exercise of the 

right to strike. An ideological perspective will help shed light on the basics of representation 

of the working class and their voice being heard not only through leadership but, also through 

election of leaders through the ballot box. 

This dissertation will conduct a comparative analysis of how other foreign jurisdictions and 

governments have dealt with the issue of industrial unrest that affects the economy and 

effectiveness of government policies. Clara Bartlett18 gives a scholarly view of the political 

power struggle between the British Prime Minister Margaret Thatcher and the trade unions 

during the 1980s. The article gives a chronological overview of legislation that was enacted 

specifically to curb the influence of mine trade unions in Britain on the economy at the time. 

The article not only serves as proof that trade unions can be controlled to the benefit of the 

public good but, how decisive political will and legislative reforms can effectively reduce the 

disastrous effects of industrial action on productivity. Despite the article being solely based 

on British politics and legislation it is useful in this dissertation as a comparison to show the 

possible role of government in curbing the effects of strike action on the economy.  

1.5 Conceptual / theoretical framework 

Capitalism is an ‘economic system in which the means of production are largely or entirely 

privately owned and operated for profit.’ 19  Some of the attributes of this mode of production 

includes ‘capital accumulation, competitive markets and wage labour.’20 The South African 

mines are operated along this economic model. Marxists supports strikes by workers, holding 

the view that mining workers are exploited by capitalistic institutions. According to Marxists 

the only hope for workers is to strike or revolt so that they can have better working conditions 

and wages.21 

                                                           
18 C Bartlett ‘Margaret Thatcher and British Trade Unions’ 2012. 
19 F Stilwell Political Economy: the Contest of Economic Ideas. First Edition 2002. 
20 Ibid. 
21 R Hessen ‘Capitalism’ available at http://www.econlib.org/library/Enc/Capitalism.html (accessed 2 
November 2014). 

http://www.econlib.org/library/Enc/Capitalism.html
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South Africa is a constitutional democracy that protects labour rights such as the right to 

strike. The rights entrenched in the Constitution are not inalienable and can be subjected to 

limitations in accordance with section 36. The violent and destructive exercise of the right to 

strike is adversely affecting the productivity and viability of mining operations in the country. 

As a result, the mining contribution to the performance of the economy is affected, thus 

endangering the economic wellbeing of everyone with interests in South Africa.  

1.6 Research methodology 

The dissertation will be based on desktop research. The research will focus on the 

Constitution of the Republic of South Africa, 1996 (hereinafter referred to as the 

Constitution), the Labour Relations Act (hereinafter LRA), international instruments such as 

the International Labour Organisation (hereinafter ILO), case law and a comparative analysis 

of the interpretation of this right in other jurisdictions such as the United Kingdom and 

Botswana. Arguments in this dissertation will be forwarded in support of the constitutional 

protection of the economy against destructive and counterproductive forces. There will be an 

attempt to understand why the destructive and violent exercise of the right to strike has been 

frequent in a country which has comprehensive labour laws. This will be through an 

examination of government policies and legislation that have been passed to this effect.  

1.7 Research Outline 

This chapter has provided an explanation of the reasons for selection of this dissertation, 

together with the background of the research. The chapter has also briefly explained the most 

important terms and phrases to be used in the research and an examination of the origins of 

the right to strike and its evolution in South Africa.  

Chapter 2 will provide the central focus of this dissertation. There will be a discussion of the 

significance of the mining industry and the economy of South Africa including an 

examination of the correlation between the right to strike and productivity in the mining 

industry. This will be attained through review of the scholarly articles and statistical data of 

the mining industry with relation to the economy. The aim of the chapter will be to show the 

significance of the mining industry in the economy and in the implementation of government 

policies. 

In chapter 3 an examination of the laws that regulate and recognise the right to strike and 

picket action will be undertaken. This will be achieved through an analysis of the 
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Constitution, international instruments, conventions and obligations, the LRA and foreign 

laws. How the courts have interpreted the right to strike and reconciled the problem of 

violence will be discussed in chapter 4. This will be achieved through an analysis of judicial 

decisions dealing with violent strikes.  

 Chapter 5 will conduct a comparative analysis of how other foreign jurisdictions have dealt 

with and tried to curb the right to strike in the interests of economic stability. This analysis 

will be confined to the UK under the Margaret Thatcher administration and Botswana. The 

aim of this chapter is to highlight the measures that have been taken by these governments to 

address the effects of strike and picket action on their respective economies. Such a 

discussion is of the importance in providing precedence for the South African economy and 

mining industry which is facing the effects of unlawful strikes and pickets. 

In chapter 6 the dissertation will dispel possible misconceptions that have been perpetuated 

and resulted in the prospective decline of the mining industry and performance of the 

economy and recommendations will be made in order to proffer feasible solutions to the 

labour unrest in the mining sector. Concluding arguments for the justification of limiting the 

right to strike based on economic reasons will be finalised. 
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Chapter 2: The South African mining industrial context 

2.1Introduction 

This chapter will highlight the nature and extent of mining operations in South Africa. This 

will be done to show the significance of the mining industry to the economy of the country 

and how the current exercise of the right to strike and picket is economically damaging and 

disrupting the sector. The chapter will furthermore discuss the violent Marikana strike22 and 

the causal factors that resulted in the subsequent Marikana shootings. It will be argued that 

violence resulted in the Marikana strike and that violence continues to inspire many protected 

and unprotected strikes and pickets throughout the mining industry.  

2.2 The Mining industry, companies and the extent of their operations 

The employers at mines in South Africa are generally large multinational companies such as 

Anglo American, Rio Tinto, De Beers, Implants and Lonmin amongst many others. These 

foreign capitalistic companies apply for mining licences and in turn extract minerals in search 

of profit.23 These mining companies have been in operation since the pre-apartheid years and 

they have remained largely unaffected by government policies.24 

2.2.1 Platinum mining 

The Merensky Reef, stretches from the southern part of Zimbabwe to the platinum mining 

areas of Rustenburg and Pretoria in South Africa.25 This platinum mineral rich area plays host 

to companies such as the Rustenburg Platinum Mines, Bafokeng Rasimone Platinum Mines, 

Impala and Amplats. This is the locale of the Marikana shootings. 

South Africa possesses approximately ‘80% of the world’s platinum group metal reserves.’26 

Along with Russia, platinum mining in South Africa supplies the total world demand of 90% 

                                                           
22 ‘Strikes come in two varieties – protected and unprotected. Protected strikes are legal and occur when 
employees follow all the procedures laid out in the LRA to have their demands met. Employees who take part in 
protected strikes may not be dismissed, sued or considered to be in breach of their employee contracts.’ 
‘Unprotected strikes are those that occur when employees do not follow the procedures of the LRA, and 
employees who participate in them are not protected from dismissal. See also Israelstam I, Protesting could 
mean the end of your career,’ The South African Labour Guide, available at 
http://www.labourguide.co.za/general/protestingcould-mean-the-end-of-your-career-538 (accessed 2 October 
2014). 
23  L Kearney ‘Mining and minerals in South Africa’, SouthAfrica.info, 9 August 2012. 
24 ‘South Africa’, CIA World Factbook, 26 March 2013. 
25 ‘The story of South Africa: Mining’, BBC World Service, 2013. 
26 PWC, ‘SA Mine, Review of Trends in the South African mining industry’, 2011, available at 
http://www.pwc.co.za/en_ZA/za/assets/pdf/sa-mining-2012.pdf (accessed 20 May 2013). 

http://www.labourguide.co.za/general/protestingcould-mean-the-end-of-your-career-538
http://www.pwc.co.za/en_ZA/za/assets/pdf/sa-mining-2012.pdf
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of platinum of approximately 130 tonnes per year.27 The future of platinum mining is bright 

with various promising projects in the industry such as the establishment of the R7.1 billion 

Twickenham Expansion Project in Polokwane. This project alone will realise production of 

250 000 tonnes per month of pure platinum.28  

2.2.2Gold mining 

Gold is also an important mineral mined in South Africa. Factually South Africa accounts for 

the world’s largest gold reef deposits.29 ‘Over 50% of all gold reserves found in South Africa 

are located in the Witwatersrand area.’30 In 2007 the gold industry billed ‘R49 billion in 

foreign currency earnings.’31 

As a result, gold mining continues to be a major contributor to the economy in South Africa. 

It is also a major economic force in the establishment of the nation’s infrastructure.32 Hard 

rock mining is used as the most effective method of gold mining in South Africa. This is 

because of the nature of the gold reserves, which are typically fully encased in rocks deep 

underground. The introduction of industrial air cooling and air quality control systems has 

seen gold mines reach staggering depths of 3 900 metres underground, thus, highlighting the 

engineering feats being attained in mine exploration.33 

 The Johannesburg Burnstone Mine which was recently opened has an estimated value of 

ZAR 3, 5 billion. This is on the basis that gold mining operations in South Africa typically 

have estimated lifespans of 25 years.34 There are also other mining explorations such as the 

Doornkop South Reef Mine. This mine has the estimated value of R1 billion in which it is 

expected to produce 82.8 tonnes of gold within a 20 year period.35  The emergence of such 

new projects amongst the whole fray of existing mines illustrates that gold mining in South 

Africa is still a viable and lucrative industry. As a result, companies like Anglo American, 
                                                           
27 Chamber of Mines, 2014. Facts and Figures. Unpublished document. 
28 ‘platinum mining in South Africa’ available at http://www.projectsiq.co.za/platinum-mining-in-south-
africa.htm (accessed on 20 August 2014) 
29 P Leon ‘Whither the South African mining industry?’, Journal of Energy and Natural Resources 
Law, 30, 1, 2012, pp. 1–24.  
30 A Wilson, F McMahon & K Green, Survey of Mining Companies 2012/2013. Vancouver: Fraser 
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Harmony Gold and BHP Billiton amongst many others are deeply entrenched in this multi-

billion rand, gold mining industry of South Africa.36 

2.2.3 Diamond mining 

South Africa is one of the ‘most significant diamond producing countries in the world.’37 In 

2005 the South African diamond industry produced ‘approximately 15 8000 000 carats, about 

3, 2 tonnes.’38  The diamond industry is controlled by the De Beers Company. Other 

companies also involved with diamond mining in South Africa include Rio Tinto and BHP 

Billiton, along with other smaller firms.39 De Beers Company has continued to play a pivotal 

role in the diamond trade and mining industry through its operation and control of nine large-

scale diamond mining operations.40 

2.2.4 Coal mining 

Coal mining in South Africa contributes significantly in the country’s economy through its 

contribution of nearly three quarters of Eskom’s fuel supply and its supplies of this fuel to 

other mining sectors.41 The industry is also ‘responsible for supplying the coal-to-liquids 

(CTL) industry, developed by the South African fuel company, SASOL, who produces 

around 35% of the country’s liquid fuel.’42 

South African coal mining is found in the Highveld, where approximately 60% of the 

country’s deposits are extracted from the Witbank surrounding areas. Companies such as 

Kumba Resources, BHP Billiton (Ingwe Collieries), Sasol Mining, Eyesizwe and Anglo 

American Thermal Coal  are noted as the key active coal players in the coal mining sector of 

South Africa.43 
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The coal mining industry has key projects underway of great economic value. The Mafube 

Colliery project is projected to produce ‘1.1 million tonnes of coal per year for supply to the 

Arnot Power Station in Mpumalanga, making it worth ZAR 16 billion over its lifespan.’44 

These statistics make this coal mine one of South Africa’s largest coal mining exploration to 

date. The New Largo Project is the second largest operation in South Africa’s coal industry 

valued at 11 billion rands will produce nearly ‘15 million tonnes of coal per year for supply 

to the Kusile Power Station’ in eMalahleni.45 

2.3 Importance of mining operations on South African economy 

It is evident from the sheer volume of mining operations, and investments involved, that the 

mining sector has a lot to lose from violent industrial action.46 It is in the present and 

prospective foreign mining corporation’s best interests that labour matters be resolved 

amicably without adversely disrupting production.47    

There are economically significant mining operations underway in South Africa. The mining 

sector currently contributes about ‘20% to South Africa’s GDP, of which about 50% is 

contributed directly’. Due to the labour intensive nature of mining, the industry is amongst 

the country’s major employers. The mining sector employs over a one million people in 

mining-related employment. The industry has employed about 3% of the country’s 

economically active population. Moreover, ‘during the period 2002–2011, almost 100 000 

new jobs were created in the sector.’48The industry also boasts a total annual income in 

excess of R330 billion.49  In 2011 the sector contributed about ZAR21 billion in taxes to the 

government, accounting for about 15% of the corporate tax paid in 2011. In the same year, 

Anglo American contributed ‘USD2.5 billion in taxes and Impala Platinum paid ZAR1.9 

billion in taxes and royalties.’50 It is also well documented that the industry is the largest 
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contributor by value to black economic empowerment in the economy.51 While the 

government’s Black Economic Empowerment (BEE) programme was formulated to require 

mining companies to offer more opportunities to black South Africans,52 it is quite evident 

that the mining companies themselves have fallen short of adhering to the standards laid out 

by the programme.53 

In conclusion it is clear that the mining industry as a whole contributes significantly to the 

economy despite its lack of BEE transformation. The industry pays taxes, royalties and also 

engages in social projects amongst many others. It is also of importance to note that the 

mining sector employs a lot of people, and creates indirect employment for other services 

reliant on the mining industry. 

2.4 The significance of mining in the politics and governance of South Africa 

South Africa has been governed by the African National Congress since the constitutional 

dispensation. The ruling party is in a tripartite alliance with COSATU and the South African 

Socialist Party.54 This alliance makes the ANC led government a pro worker political party 

with socialist and contrasting capitalistic principles.55 In the mining sector labour unions hold 

a large membership base, of at least 78% of workers.56 The ANC led government is not only 

the revolutionary party that brought an end to apartheid but it is the party that represents the 

black majority who are also the poor and the historically disadvantaged members of society. 

As a result, the government has invested a lot in public infrastructure, social grants and 

numerous government policies aimed at bettering the lives of the poor black majority who 

suffered under the apartheid.57 
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The tripartite alliance has led to uncertainty in the government policies regarding labour.5859  

A visible ideological difference was noted when the general secretary of NUMSA, Irvin Jim, 

threatened to boycott support for the ANC if the National Development Plan (NDP) was not 

removed from the ANC’s election manifesto.60 The National Development Plan61 is a set of 

policies aimed at national development through privatisation and linking worker 

compensation to output. This stipulation clearly counters the attempts of COSATU to achieve 

uniformity in worker compensation as one way to reduce the gap between the rich and the 

poor that fuels so much social conflict in South Africa today. 

Government’s main source of income is through revenue generated from taxes and service 

delivery. It is as a result of this symbiotic relationship that the revenue generated from the 

mining industry is essential to the sustainability of government services. The SA economy 

‘remains highly dependent on the export of minerals and metals.’62 The sector accounts for at 

least one-third of the market capitalisation of the Johannesburg Stock Exchange, and 

continues to act as a magnet for foreign investment in the country.63 Reduced levels of 

mining production caused by ‘strike action threaten the trade account of the balance of 

payments and justify a weaker rand.’64 ‘The weaker rand then implies more inflation that 

makes it harder for the Reserve Bank to offer relief to the economy in the form of lower 

interest rates.’65 The absence of low interest rates will result in a widening trade deficit.66 It is 

this concern that becomes a general public concern and government’s problem. Thus, this 

dissertation submits that it is the duty of government to formulate policies and pass 

legislation that will proffer a solution to the ailing mining industry and its collective 

bargaining system that is characterised by violent strikes. 
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 The statistics released by the chamber of mines show not only the economic value of the 

mining sector but, the political mileage the industry has in terms of funding government and 

society.   

 The creation of one million jobs, 500 000 direct and 500 000 indirect.  

 The industry accounting for 13.2% of corporate tax receipts, R17-billion in 2010 and 

R6-billion in royalties.  

 R13-billion on interest is repaid to the banks. R78.4-billion on salaries and wages for 

mine employees.67 

 The industry also accounts for 50% of the volume of Transnet’s, a government 

parastatal, rail and ports transportation.  

 94% of electricity generation is through coal powered plants. 

 37% of the country’s liquid fuels are also derived from coal.68 

The above mentioned statistics show the significance of the mining industry to the realisation 

of government policies. The government seeks to reduce employment, provide and preserve 

jobs.69 But, the success of government policies lies not only in the government’s willingness 

to implement but, also in the cooperation of relevant stake holders. It is against this backdrop 

that the mining industry is not just important to the economy but also crucial to the politics of 

the country.70 Thus, less government tax revenue to fund service delivery and fewer jobs to 

address unemployment and poverty.  

This uncertainty and potential risk of labour unrest and mine company migration has led to an 

investigation by the ANC into the possibility of nationalisation of the mining industry.71  In 

June 2012 an African National Conference symposium adopted an open-ended resolution, 
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deeming ‘strategic nationalisation.’72 This strategic resolution calls upon government to 

identify key strategic sectors of the economy and to form strategic partnership where 

necessary or simply declare such sectors as ‘strategic’. The mining sector and the agricultural 

sector are such identifiable areas that have been identified. This resolution was greatly 

supported by six of the nine provincial representatives including the ANC Youth League.73  

The immediate nationalisation of the industry poses a significant worry for investors. This is 

largely due to the fact that government will not be able to fairly compensate such mining 

companies. This determination was made through an ANC commissioned report by the State 

Intervention in the Minerals Sector (SIMS).74 The report unequivocally stated ‘that outright 

nationalism of mining concessions is totally unaffordable if granted by full market value 

compensation.’75 Thus, leaving a prospect that mines could be seized without compensation. 

This option was also noted by the SIMS report as being unconstitutional.76 

2.5 Strike violence Statistics  

In the language of the South African President, we need a prosperous economy where the 

large majority of people can contribute but, ‘in no way can we have conflict that destroys 

the economy…’.77 

Despite the economic advantages and political pleas for peaceful dispute resolution, data 

collected and analysed in 2013 by the Department of Labour indicates a continuous rise in the 

number of strikes as from 2002. The Labour department recorded 114 industrial incidents in 

2013 up from 99 recorded strikes in 2012. The mining industry continued to experience more 

working days lost  amounting to 515 971 during that year than any other sector. Wages, 

bonus and other compensation disputes remains the main reason for work stoppages during 

the 2013 calendar year. 78 In other reports, they indicate that 52% of the strikes in 2013 were 
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unprotected as compared to 48% protected strikes.79 These statistics show how there is a 

distinct increase in the number of unprotected strikes. 

This dissertation attempts to indicate that the current exercise of the right to strike and 

picketing is adversely impacting the mining industry because of violence. This is because the 

violence perpetrated during the strikes does not address the core problems affecting the 

industry and they cannot be resolved by the employers alone. Violence in the mining sector 

affects not only the mining corporations but also the economy and the government. Thus, the 

violent strikes need to be addressed through a pragmatic approach that incorporates 

legislative, economic, social and political intervention.  

In 2012, a wave of violent, wildcat strikes rooted in the ‘turf war’ between AMCU and the 

National Union of Mineworkers (NUM) cost the platinum and gold producers more than 

R16-billion that year alone.80Terence Goodlace, CEO of Impala Platinum said that the strike 

in the platinum sector will have ‘absolutely dire’ consequences for the industry.81 Amplats 

has subsequently closed some of its mining operations and is selling those they have deemed 

unprofitable, in a move that will cost 14000 workers their jobs.82 The dire consequences in 

most cases include retrenchments of miners and shutting down of operations due to lack of 

operational capacity.83 The consequent result is that the lowly paid rock drill operators 

without any other skills become unemployed and they swell the current unemployment rate 

which is at 25,5%.84 

2.6 Marikana Strike 

The Marikana event is the biggest incident of police brutality since the advent of democracy 

and reflects poorly on the state of labour relations in South Africa. The unrest at the Lonmin 

mine began on 10th of August 2012, when more than 3,000 workers walked off the job over 
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pay demands.85 The management called this withdrawal of labour an illegal strike as there 

was a wage agreement which was signed and accepted by the majority union NUM.86 

The collective bargaining structures in place at Lonmin were not sufficient to facilitate wage 

negotiations.87 The insistence of Lonmin management to uphold these structures was 

problematic as the majority union, the National Union of Mineworkers (NUM), was alleged 

to have lost the confidence of many mineworkers especially the rock drill operators. On 15th 

of August 2012, Minister of Mineral Resources, Susan Shabangu expressed her concern 

about the violent protests at Marikana.88 The discussions between the striking mineworkers 

and the police were unsuccessful after the workers refused to disarm themselves.  On the 16th 

of August 2012, the South African Police Service opened fire on striking mineworkers of 

Lonmin platinum mine at Marikana. 89 The fateful event left thirty four mineworkers dead, 

seventy eight wounded and at least two hundred and fifty picketers were arrested.90 The 

protesting mineworkers were demanding a wage increase amongst many other demands.  

The events leading up to the shootings were marked by reports and acts of intimidation and 

assaults between the rivalling trade union members.91 Ten people, amongst them two security 

guards and two policemen, were killed as the violence escalated between the rivalling 

National Union of Mineworkers (NUM) and the Association of Mineworkers and 

Construction Union (AMCU). The South African Police Service (SAPS) authorities claimed 

its officers were defending themselves,92 maintaining that they had been under attack by a 

group of mineworkers armed with dangerous weapons. According to the SAPS the picketers 
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and strikers yielded machetes, spears and clubs at the time the police opened fire on them 

with automatic weapons.93 

President Jacob Zuma cut short his attendance of the 32nd Southern African Development 

Community (SADC) Summit in Maputo, in order to visit the site of the incident.94 The 

president subsequently announced the appointment of a commission of inquiry to probe the 

killings95 and appointed retired Judge Ian Farlam as Chairman of the Marikana Commission 

of Inquiry. The Inquiry commission has heard extensive evidence that the RDOs were the 

main participants in the strike and had rejected union association, opting to represent 

themselves. This is against the popular belief that AMCU was the main driving force behind 

the strike. During the Commission of Inquiry, Advocate Dumisa Ntsebeza SC questioned 

management reasons for not engaging this disgruntled group of employees. Management’s 

response was that this was not in accordance with the collective bargaining structures, 

referred to in argument as ‘technocratic’.96 Lonmin defended their position not to negotiate 

with these workers for several reasons. The most important reason being that negotiating 

under such circumstances would set a bad precedent in future strikes.  

During the unprotected strike striking workers would infiltrate the production areas, 

assaulting on-duty employees. On one reported occasion an on duty employee was fatally 

wounded as the strikers proceeded to torch six motor vehicles at the plant.97 It is the focus of 

this dissertation to show that such incidents of violence and property destruction should 

become socially, legally and morally unacceptable and be addressed effectively. This 

dissertation aims to show that the use of the strike option has become a weapon of destruction 

and violence which is not its intended purpose.  
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2.7 Causes of the Marikana Strike: microcosm of the macrocosm of the Mining industry 

2.7.1 The Rock Drill Operators 

As noted above, it was not AMCU who was the main proponent of the Marikana strike but 

rather the rock drill operators (RDOs). There are various kinds of jobs in the mining industry. 

The RDO’s are the people responsible for the direct extraction of the mineral ore from the 

rock sediment underground. The RDOs armed with a hand held drill, perform the physically 

demanding task of extraction.  They form the core of the cheap labour force in the mining 

industry. According to Hartford98, the job of RDO can be summarily characterised as tough 

and dangerous. Despite these hazards the RDO is the most production critical, core mining 

function. But, the RDO is the lowest paid worker and there is no prospect of any career 

progression. This is mainly because of the ‘functionally illiterate status and the structure of 

the mining work team in respect of job categories.’99 A RDO needs just a blasting certificate 

as a minimum qualification.100 

Hartford argues that the RDO’s represent the personification of all the worst features of low 

literacy skills and a poverty driven migrationary labour. It is upon these features that the 

apartheid mining system was founded upon. This dissertation agrees with this notion and 

further remarks that it is such workers that have benefited the least from the 1994 democratic 

dispensation. Rock drill operators are mostly the black African workers who have been 

categorised as historically disadvantaged South Africans. The Marikana commission heard 

evidence that there was still segregation in the mines based on race and that there was no 

single white person who worked as a RDO. 101 Since the advent of the Constitution it is a fact 

that most strikes have been associated with wages and monetary increments of some sort.102 

There continues to be vast inequity in the remuneration structuring. This has led to CEO’s 

and owner’s earnings ratio being a thousand times more than that of the entry level miner, the 

rock drill operator.103 The gross poverty and inequality in SA and in the mining industry 
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environment provides for the social and economic context to which heightened expectations 

of wage increases are based.104 

2.7.2 The Migrancy Labour System 

Due to the nature of the mining industry, mines are mostly located in remote areas where 

these minerals are found.  Mining is labour intensive and as a result, a lot of labourers are 

migrants.105 Approximately 80% of the migrants are South Africans who come from the 

Eastern Cape regions of Lusikisiki or Flagstaff and Pondoland.106 Other migrant workers 

come from foreign countries like Swaziland, Lesotho and Mozambique. During the apartheid 

years the mining companies built single-men’s hostels as a way of accommodating their 

migrant workers. However, with the dawn of democracy, unions such as National Union of 

Mineworkers began advocating for decent home ownership for mine workers.107 Unions 

argued that mine workers should not be forced to stay in these hostels. According to the 

unions, hostels deprived mineworkers the comfort and support of their families. 

 The inherent problem associated with migrant labour is that of decent housing.  

Accommodation and decent living conditions become a concern as the workers need to reside 

near their places of employment. Various social developments arise with the emergence of 

such living conditions.108 The mine companies then took the initiative through ‘a home 

ownership bond subsidy offered to employees to purchase a family unit.’109 The mine 

employers sought to remedy the needs of the migrants workers by offering them ‘a living out 

allowance.’110 This cash form allowance of ‘live out’, was seen as a remedy to the migrant 

hostel system. 
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Migrants took this allowance, preferring the cash reward to supplement their pay packets, and 

headed for the shack lands to create their temporary homes.111 

Hartford argues that as a result, of the living out allowance, the migrants took on a secondary 

home. This secondary home came also with social and economic consequences such as 

second or third wives who live with and care for migrants in these new shack lands. 

According to Hartford the mineworkers were not economically equipped to deal with the 

costs of living out that required the purchasing of household items and basic services. 112 As a 

result the South African migrant worker now had two families to supports on the single low 

level entry wage. This new socio-economic condition added significant pressure onto the low 

wages of the migrant worker. The migrant miners who are mostly the rock drill operators 

became worse off in respect of the wage remittances to their rural homes in the post-apartheid 

era.113 

The living conditions of mineworkers have and continue having a strong impact on their 

employment interests.114 A lot of commentary has emerged focusing on the appalling housing 

conditions of the migrant miners and the gross inequality and poverty.115 As a result of the 

living conditions in the shack communities, service delivery protests have been intertwined 

with labour demands. This is because these communities have both a ‘primary and direct 

interest in wage settlement outcomes.’116 

2.7.3 The Apartheid Mining Labour system 

This dissertation argues that the migrant labour system, which has remained unaltered post-

apartheid South Africa, is one of the key problems of the mining industry. According to 

Hartford, the mining labour system is exploitative. One such exploitative practise can be seen 

through the 12 long months miners work. They are only afforded the Christmas and Easter 

breaks. This practise has remained unaltered throughout the apartheid years into democracy. 

There have been no attempts to transform the mining labour system. Hartford declares that 
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there have been no efforts to find new ways ‘to effect a more humane system of migrancy.’117 

Some of the best migrant labour systems in the world include shorter migration cycles and 

better wages. The failure to address the system has led to minimum remittances to the rural 

homes, the significant increase in the propensity of HIV infections, squalor living conditions, 

low employee morale and stereotyping of the mining industry.    

The mining industry according to Hartford has remained a captive of its apartheid past. This 

is because of the perpetuation of cheap labour from migrants and the RDOs, an exploitative 

annual work cycle and all the social ills associated with that cycle. It is the argument of this 

dissertation that a holistic approach needs to be formulated to keep mining viable and less 

exploitative on the underground employees. This is because mining is a labour intensive 

operation that also requires large capital investment and as a business operation seeks to get 

return of investment. Hartford states how the South Africa’s mining industry is stringent and 

based on inflexible economics of global commodity prices. The mining industry is also 

constrained by a fixed and inflexible input cost structure mainly composed of labour costs, 

electricity, water and taxes.118 As a result of the mining economics, Hartford argues that 

mines have only one option to remain economically viable thus they need to increase 

productivity and keep the cost of labour as low as possible.119 

It is the need of mining companies to keep labour production cost low that has resulted in the 

perpetuation of the Apartheid mining system which exploited black underground workers. 

The cumulative effect of poverty, pay inequities of the migrant labour system, the double 

family burden and their working conditions which are physically demanding and dangerous. 

All these factors have led to migrant workers and rock drill operators to go to the forefront of 

the strike waves. It is this dissertations submission that the working conditions and economic 

frustrations faced by mine workers have made them become easily susceptible to unions 

taking advantage to them and being used for purely union objectives. 
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2.7.4 The role of Unions. 

The trade union is the official representative of the workers and they negotiate on behalf of 

the workers.120 According to the LRA the principal function of a trade union is to regulate the 

relationship between employees and employer. 

The exercise of the right to strike is one such regulatory method used by unions within the 

collective agreement system.121The majoritarian system of collective bargaining endorsed by 

the LRA appears to be problematic. Majoritarianism is a recognised LRA policy that allows 

unions with the largest membership base to sign and agree to collective agreements. 

According to the LRA the collective agreement has the ability to regulate any matter of 

mutual concern between the employer and employees. This brief discussion of the 

majoritarian principle is to highlight the fact that a majority union has the ability to influence 

the workplace to its own advantage at the detriment of minority unions and non-union 

members. 

The majoritarian practice is underpinned by the following core characteristics.122 There is a 

‘high degree of centralisation of bargaining at company level.’123 Mining companies have a 

heavy reliance on the majority union’s ability to manage employee interests and expectations. 

In instances of unions pursuing a majoritarian status, the merging of bargaining units has in 

turn created semi closed shop environments for the majority union.124 Other majoritarian 

practises have also involved the unreasonable raising of thresholds for entry of minority 

unions to gain recognition in an attempt to make itself a sole bargaining partner. The notion 

that a collective bargaining system which enforces ‘unreasonable and unattainable 

agreements with the majority union’ is more stable and effective is rejected by this 

dissertation.   

The mining industry has seen the emergence of inter union rivalries because of the stifling of 

minority unions under these statutory extended collective agreements. The one of particular 

application is the rivalry between AMCU and NUM in the publicised Marikana shootings.125 
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The commission heard evidence indicating that AMCU were not the leaders of the strike.126 

However, this chapter argues that it is this inter union rivalry and disgruntlement with 

representative unions that is fuelling the escalation of violence and criticism towards the 

collective bargaining system.127The Marikana strike has led to suggestions that NUM, a 

COSATU affiliated union in the mining sector has lost touch with the lowly workers 

especially the RDOs.128 This has led to the formation of transformative unions such as 

AMCU that have called for higher wages for the RDOs, more benefits and employee 

engagement in management and the share of profits.129 According to AMCU there is need for 

a living wage that reflects not only the demands of workers but the wealth South Africa 

enjoys.130 

This dissertation does not agree with the exclusion of minority unions and non-unionised 

employees. This argument has yet to be adjudicated upon by the courts. It is this papers 

argument that further limitations to labour rights must not be justified. This is because of the 

turmoil and turbulence that has crippled the collective bargaining system in the mining sector 

which is under majoritarian influence. 

2.7.5 The Comfort Zone 

The above mentioned practises have transformed collective bargaining system in the mining 

industry to favour the union with the highest numbers of supporters, known as 

majoritarianism.131 The LRA has given statutory recognition to these practises with the view 

that they promote labour peace but, in this chapter it will be argued that this is a false illusion 
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based on suppression of minorities and non-unionised employees.132 This has led to the belief 

that there is an illusion and a false ‘comfort zone’ of labour control and subservience between 

the ‘mine bosses’ and the majority unions.133 There has also been a growth of production line 

management. This has resulted in the abandonment of employee communications in favour of 

reliance on human resource departments and majority union to drive communication to 

employees.  

This ‘comfort zone has the following features at company and industry level’ in the mining 

sector and can be identified by the significant material benefits to labour union 

representatives.134 Direct employee engagement has effectively been severed due to 

management’s heavy reliance on union driven collective bargaining processes. The ‘comfort 

zone’ has led to little actual verification of union constituencies based on accountability to its 

membership. This has further resulted in an almost complete absence of independent 

verification of employee sentiment and views. 

The ‘comfort zone’ has initiated a system of stakeholder engagement forums at sector, 

company, mine and shaft level. Such engagement has ‘dismally failed to probe and hear the 

signals of arising discontent amongst employees.’135 This is because of the lack of genuine 

concern of these union representatives as they focus on their own interests rather than 

underground operations. This dissertation submits that when a union loses its capacity to 

democratically account for and promote the views of its members, it loses the authenticity of 

its mandate. As a result, the union is unable to regulate the relationship between employees 

and the employer, the lack of legitimacy of the union makes it also unable to be accountable 

for the conduct of employees. This notion has been evident in the Marikana strike, with 

unions denying both full or partial accountability and responsibility for the violent historic 

acts. 

2.7.6Democratic worker control and impact on the office of Shop Steward 

 The practise of the democratic worker control principle by COSATU and its affiliates for 

nearly three decades has been forgotten. 136  A key example of the disregard of the democratic 

worker control principle has been the transformation of the office of shop steward and other 
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branch level union representatives. This single most significant change in the election of the 

office shop steward has led to the collapse of the legitimate constituency based representation 

of its members.137The alteration of the principle and the democratic election processes ever 

since the democratic dispensation has resulted in the formation of union aristocracy and an 

appeasing union representative leadership of stewards. 138  

It is against this backdrop that this dissertation seeks to question the legitimacy of the union’s 

mandate to call for the exercise of the right to strike on behalf of its members and also its 

genuine representation of the interests of its lowly paid workers. The office of the shop 

steward is in the shaft level electorate.139 Hartford argues that there is a problem in that shop 

stewards no longer account directly to their membership constituencies. Instead now shop 

stewards answer to union offices. As a result, Hartford is of the opinion that there is 

weakened accountability to members as such office bearers now feel obligated to report to 

account leaders higher up in the Union echelons.140 

Top union branch members are being converted into full time shop stewards. This has 

resulted in the elevation of their pay grades and their removal from production or 

underground work. The shop steward becomes housed in air conditioned offices where they 

have large unrestricted movement across the mining operations and access to a whole range 

of facilities. These union officials begin to receive a wide range of perks and benefits 

including significant time off for external union duties. These once former RDOs also get a 

houses and car ownership. All these benefits seem to happen instantaneous.141 The office of 

the shop steward has significant influence. Shop stewards can enforce operational stoppages 

(s54 safety stoppages). They are also involved in certain tender procurements and in some 

instances recruitment of new employees.  They also have the ability to identify and at times 

remove unpopular managers.142 

In an environment of scarce resources, deep inequalities and limited options for BEE 

empowerment for employees, Hartford notes how this appointment of shop steward has 

become a sought after union post. Once in office the former underground miners or rock drill 
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operators begin to use this union office as a place to uphold and defend to protect these newly 

acquired benefits and lifestyle advantages.143 This has led to the emergence of a union 

aristocracy that is intent on the promotion of union leadership interests above those of the 

RDOs and other equally paid mineworkers.144 It is presented in this dissertation that it is such 

appeasement practises that have led to the union’s institutional failures especially in the post 

democratic South Africa.145  

The collapse of democratic checks and balances to ensure fairness, representation and 

electoral processes to such offices has led to self-aggrandising union leadership.146 Interesting 

to note is how the top union members are the most skilled, literate and financially sound in 

the pool of African labourers. These same people dominate in the union leadership posts. 

More so they, through the union, ignorantly speak and bargain on behalf of all the workers 

especially rock drill operators. The lowly paid employees such as the rock drill operators are 

either absent or have minority representation in the decisions regarding their work conditions 

underground.147  As noted earlier on, the company negotiates and meets only with the 

majority union representatives. But, this is regardless of the fact that the lowly (graded A) 

mine workers are not effectively represented in the top union positions despite their large 

electorate composition in the union. 

It is this lack of genuine representation of the lowly paid underground miners has led to the 

emergence of militant aggressive unions rising up to advocate for transformation of the 

wages and living conditions of the rock drill operators.148 As noted in the Marikana strike, the 

miners elected to represent themselves citing how they did not feel represented by the 

majority union NUM. 
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2.8 The effects of the Marikana factors. 

The above elaborated causes of the Marikana strike resulted in the shootings that have 

become universally known as the Marikana massacre. The Commission of Inquiry is yet to 

conclude and give its findings. But, this paper has observed that the Marikana strike violence 

and subsequent shootings is a product of the factors that influence the collective bargaining 

system.  

Hartford states that no amount of employment equity plans and empowerment transactions 

can remedy the industrial flaws of the mining industry which are social, economic and 

political. The violence is fuelled by ambitious emerging unions, employee frustrations, better 

social living conditions and economic expectations. The right to strike has also incorporated 

some protesting by workers of social conditions and service delivery.149There is also the aura 

of nationalisation of the mineral resources and the engagement of fighting against the 

exploitative forces preventing economic freedom for all.150  The trend and rise of illegal 

unprotected strikes show how the right to strike is no longer a tool in labour interest dispute 

resolution but, now a socio economic tool in the workers fight for political control of their 

economic future.151 

It is submitted in this chapter that the causes of the Marikana strike and subsequent shootings 

are reflective of the violent labour relations between employees and employers in South 

Africa. Thus, there is a great likelihood of these violent acts re-occurring, hence it is the 

objectives of this dissertation to try address these problems. The major identified problem is 

the issue of violence that has become synonymous with the exercise of the right to strike and 

picket. Unions now associate the success of their strike to their ability to bring production to 

a halt and prevention of production 

2.9 Conclusion 

This chapter has been a discussion on the impact and significance of the right to strike in the 

mining industry. It has been shown that violence in the mining industry is a serious concern 

and has grave socio economic and political consequences. This chapter has attempted to 

highlight the factual background that has resulted in the manifestation of the violent exercise 
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of the right to strike and picket.  This chapter has further dealt with the cause and effects of 

violent strikes on the economy and the government. It is the submission of this paper that 

exercise of the right to strike has become violent and destructive to the economy.  

In the following chapter, this dissertation will discuss the rule of law regulating the right to 

strike and to picket in an attempt to understand the nature and extent of the right to strike. 

This will be achieved in order to ascertain whether violence, destruction and disruptions are 

legally acceptable traits of the exercise of the right to strike and picket.    



38 
 

Chapter 3: The legal jurisprudence regulating the right to strike  

3.1 Introduction 

As discussed in the previous chapter, violence and its associated forms during strikes has 

become a serious growing concern in the South African mining industry and is negatively 

affecting the economy. This violent behaviour resulted in the deaths and injury of both 

mineworkers and police officers and the destruction of property during the Marikana strike of 

2012.152 However, in this chapter the focus will be on identifying the true legal nature and 

extent of the right to strike. This chapter will focus on the rule of law in an attempt to 

understand the principles governing the nature and the acceptable exercise of the right to 

strike. This dissertation submits that the violent and economically destructive exercise of this 

right is a systemic problem that requires a thorough legal diagnosis of the root causes which 

includes legal jurisprudence on the true nature of the right to strike. 

To ‘strike’ means  

the partial or complete concerted refusal to work, or the retardation or obstruction of 

work, by persons who are or have been employed by the same employer or by different 

employers, for the purpose of remedying a grievance or resolving a dispute in respect of 

any matter of mutual interest between employer and employee.153 

Striking is one of the most effective weapon at the disposal of unions when collective 

bargaining fails. According to the ILO154, strike action by workers during labour disputes is a 

visible form of collective action and in the pursuance of their demands, seen as a last resort. 

In an effort to prevent ‘collective begging’,155 the right to strike needs to be protected. 

Myburg156 notes that the right to strike is integral to sound industrial relations and collective 

bargaining. Without the adequate recognition and protection of the right to strike trade unions 

will become obsolete whilst the rule of management becomes increasingly absolute.157   

The South African Constitution accords every worker the right to strike.  Everyone is 

guaranteed the rights to assemble, demonstrate, picket, and present petitions by the 

Constitution. However, the exercise of these s17 rights must be peaceful and participants 
                                                           
152 E Manamela, M Budeli ‘Employees right to strike and violence in South Africa’ 2013 XLVI CILSA page322. 
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must be unarmed. The right to strike is an essential component of the freedom of association 

for workers.158 Ben-Israel notes that freedom to strike is a complementary freedom which is 

intrinsically connected with freedom of association in an attempt to equalize the employer 

employee relationship in collective bargaining.159  

The strikes conducted in South Africa are mainly organized by trade unions when collective 

bargaining fails to resolve issues of mutual interest.160 Strikes may take various forms, but of 

most legal significance is whether the strike is protected or unprotected. It will be argued in 

this chapter that such a distinction though significant in law has not deterred violence, but 

rather perpetuated such conduct. This current exercise of the right to strike has led to notions 

that workers are now abusing this right. This chapter aims to show that the violent exercise of 

the right to strike is not legally recognized by international, regional, and domestic laws. 

Furthermore, despite the prohibition of violence during strikes, violence has continued to be 

prominent. Thus, the question to be answered in this dissertation is whether South African 

labour legislation is adequately formulated to address this issue of violent strikes. 

3.2 International law 

International law is essential in the understanding of the right to strike. However, it is 

pertinent to start off by making it expressly clear that there is no definitive mention of the 

right to strike under the UN treaties and ILO conventions. 

3.2.1 International Conventions 

The 1966 International Covenant on Economic, Social and Cultural Rights (ICESCR)161 

recognises the right to strike. However, the ICESCR qualifies the existence of the right to 

strike in accordance with the specific municipal law of the state party. Hence state parties to 

the ICESCR guarantee such accommodation of the right to strike within their national 

laws.162 

The International Covenant on Economic, Social and Cultural Rights provides that 
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1. The States Parties to the present Covenant undertake to ensure: (a) The right of 

everyone to form trade unions and join the trade union of his choice, subject only to the 

rules of the organization concerned, for the promotion and protection of his economic and 

social interests. No restrictions may be placed on the exercise of this right other than 

those prescribed by law and which are necessary in a democratic society in the interests 

of national security or public order or for the protection of the rights and freedoms of 

others; (b) The right of trade unions to establish national federations or confederations 

and the right of the latter to form or join international trade-union organizations; (c) The 

right of trade unions to function freely subject to no limitations other than those 

prescribed by law and which are necessary in a democratic society in the interests of 

national security or public order or for the protection of the rights and freedoms of others; 

(d) And the right is exercisable in conformity of the laws of the particular country 

 

2. This article shall not prevent the imposition of lawful restrictions on the exercise of 

these rights by members of the armed forces or of the police or of the administration of 

the State 

 

3. Nothing in this article shall authorize States Parties to the International Labour 

Organisation Convention of 1948 concerning Freedom of Association and Protection of 

the Right to Organize to take legislative measures which would prejudice, or apply the 

law in such a manner as would prejudice, the guarantees provided for in that 

Convention.163 

 

The above ICESCR quotation proves to show that state parties can limit or restrict the right to 

strike for interests of national security, public order and protection of the right and freedoms 

of others. Important to note is that each country has the right to formulate its own laws 

regarding the exercise of the right. In South Africa, the violence and destruction to the 

economy and mining industry surely calls for limitations.  However, in terms of the covenant 

such prohibitions should be progressive and appropriate.  This explicit recognition further 

emphasises the position of this dissertation that violent and destructive strikes are not legally 

recognised as they are neither progressive nor appropriate.   
                                                           
163 International Covenant on Economic, Social and Cultural Rights, G.A. res. 2200A (XXI), 21 U.N.GAOR 
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The International Covenant on Civil and Political Rights164 states that everyone has the right 

to freedom of association with others. This Covenant has been interpreted generously to 

include the right to form and join trade unions for the protection of such collective interests. 

3.2.2 The ILO Conventions 

It is important to point out that there is no explicit definition in the ILO Conventions to the 

right to strike.165 This prevents definitive and possibly restrictive conclusions to be made 

regarding the understanding of the different ways the right to strike may be exercised in 

various countries.166 There are two Conventions of the International Labour Organization167, 

which are crucial in understanding the right to strike founded from the above mentioned 

United Nations covenants. Firstly, the Freedom of Association and Protection of the Right to 

Organise Convention 87 of 1948 and secondly the International Labour Organization’s Right 

to Organize and Collective Bargaining Convention 98 of 1949.168 

There have been significant ILO conferences where policies have been drafted for the 

recognition of the right to strike in member states. 169  The ‘Resolution concerning the 

Abolition of Anti-Trade Union Legislation in the States Members of the International Labour 

Organisation’ called for the adoption of laws that would ensure the effective and unrestricted 

exercise of trade union rights and the right to strike by workers.170 In another resolution 

conference, ‘Resolution Concerning Trade Union Rights and their Relation to Civil Liberties’ 

advocated for universal measures to ensure that the right to strike is fully respected and 

internationally enforced. 171 
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3.2.3 The Role and Significance of the Committees of Experts and Freedom of 

Association 

The Experts play a crucial role in the formulation of basic minimal standards which must be 

observed if a member state wishes to comply with its ILO obligations. The Committee of 

Experts was formed by the Governing Body of the ILO, under the resolution adopted by the 

International Labour Conference in 1926.172  The purpose of this committee is to evaluate and 

make recommendations on government reports regarding the application of ILO Conventions 

or treaties and other obligations relating to labour standards set out in the ILO Constitution 

and guidelines. Importantly the Committee of Experts’ task includes indicating the extent to 

which the national laws and practices in each member State is in adherence to the ratified 

Conventions. The committee also monitors the obligations which the State has under the ILO 

Constitution. They determine whether the requirements of certain Conventions are being met. 

It is against this backdrop that the Committee of Experts and the Committee on Freedom of 

Association assist in the interpretation and formulation of minimum guidelines in the 

protection and understanding of the right to strike and freedom of association. 

The importance of the Committee of Experts is evident from the divergent views held by the 

various member states. Thus it is important that a norm be set as to the definition and exercise 

of the right to strike.  However the Committee of Experts aligns itself with the notion that the 

right to strike is ‘one of the essential means available to workers’ and their organisations for 

the promotion and protection of their economic and social interests’.173 The experts have also 

said that the right to strike can be used as a tool to facilitate ‘solutions to economic and social 

policy questions and to labour problems of any kind which are of direct concern to 

workers’.174 

The Committee on Freedom of Association is a tripartite body of the ILO’s Governing Body, 

which examines complaints with regard to the right to freedom of association and breaches of 

trade union rights. This is because of the importance of trade unions in the exercise of the 

right to strike and picket in most countries. Whereas, the independent Committee of Experts 

monitors the compliance of ratified ILO Conventions by member states.   
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The Committee on Freedom of Association has consistently stressed the importance of the 

right of employees to strike as a crucial component to the right to freedom of association and 

existence of trade union rights.175  The committee of experts consider the right to strike as the 

essential tools available to workers and their collective groups, in the peaceful promotion and 

protection of their economic and social interests.176 

It must be understood that these distinct supervisory committees provide a dual input of 

jurisprudence on issues and ensures an appropriate international approach to the right to 

strike.  As a result of the relationship between the two committees, a broad and realistic 

consensus has emerged concerning vital aspects of the right to strike. A vital aspect that has 

been acknowledged is that strike action must not be violent.177  In the absence of a definitive 

meaning and guidelines concerning the right strike, these bodies have become standard-

bearers, authority and credibility of an international and universal organization.178It is against 

this backdrop that this paper finds it difficult to accept that the exercise of the right to strike 

must be violent and destructive. 

The importance of the independent bodies such as the Committee of Experts in monitoring 

the application of international standards, their observations, recommendations and 

considerations has been noted as having great persuasive weight in international law. 

Decisions of the ILO’s supervisory bodies especially those of the Committee of Experts on 

the Application of Conventions and Recommendations are further proof of the ILO’s support 

of the right to strike. In Republic of Guniea v. Democratic Republic of the Congo 179 the ICJ 

made a clear statement in support of its ‘deference’ to such supervisory bodies. The court was 

of the strong opinion that it should assign ‘great weight’ to the interpretation sanctioned by 

the independent body that was established specifically to supervise the application of that 

treaty. In Botswana Public Employees’ Union v. Minister of Labour and Home Affairs180  the 

court rejected the government’s list of ‘essential services’ which prohibited the right to strike 

in such services as a violation of that country’s Constitution and international obligations. In 
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reaching its decision the court held that it was incumbent upon it to interpret the prohibitive 

section in a consistent manner with international law.  

The Botswana High court181 further emphasised the inseparableness of the right to freedom of 

association in international law and the right to strike. In defending its reasoning the 

judgement stated how international law did not condone the limitation of the right to strike in 

order to safeguard economic interests as a reasonably justifiable cause in a democratic 

society. The court derived its reasoning from the ILO Committee of Experts interpretation of 

essential services and principles relating to the right to strike and the freedom of association 

in a democratic society. 

3.2.4 The African Charter 

 The African Charter on Human and Peoples Rights182 recognises the existence and need for 

the freedom of association. Article 10 of the charter in summary acknowledges that every 

individual has the right to free association provided that they abide by the national laws of 

their respective countries. The charter states that no one should be compelled to join an 

association.183Article 10 does not overtly recognize the right to form trade unions as a result 

of the right to freedom of association.184 However, a trade union by definition is an 

association. Thus, the right to form a trade union is unavoidably guaranteed by a State’s 

obligation to uphold the right to freedom of association enshrined in Article 10.185 

In conclusion the African charter recognises the general right to freedom of association. But, 

the Charter does not make explicit reference to the existence of the right to strike, hence 

violent strikes cannot be condoned.  It is important to note, apart from the African Charter, 

there is no other widely recognised African instrument which protects the right to strike at the 

workplace directly or indirectly.186 However, some African countries have recognised the 

fundamental importance of the right to strike by entrenching the right in their Constitutions 

such as South Africa, Nigeria and Kenya. 
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3.2.5 The right to strike in foreign jurisdictions 

An analysis of the international discourse shows the existence of the right to strike being a 

customary international law norm. There is scholarly support for the premise that the ILO 

principles have become integral in the formulation of customary international law.187 The 

right to strike is almost universally recognised either in the countries respective constitutions 

or in the legislative provisions. The religious recognition of the right to strike by the Catholic 

Church is evidence of the international customary acceptance of the rights existence. Pope 

John Paul II, in Laborem Exercens, said that one of the methods used by unions in pursuing 

the ‘just rights’ of their members is the strike against employers. The exercise of striking is 

recognized by the Catholic social teachings as legitimate in the right conditions and within 

justifiable ambits.188 

The right to strike is recognised universally from predominantly capitalist America to 

Communist China. It is this basic recognition of the existence of this right that makes the 

right a custom in international law. However, the exercise of the right varies greatly based on 

the socio political ideologies practised in each respective country. 

In the United States of America, section 13 of the National Labour Relations Act states how 

nothing should interfere with or impede or diminish the right to strike or limit it.  The Act 

states how such limitations must be specifically stated in the Act itself, including the 

interpretation of the right.189 In Vietnam, Article 5 of the Labour Code allows for an 

employee to be on strike. However, Article 209 makes qualifications that the strike is 

temporary and voluntary. It also recognises the organizational stoppage of work by collective 

labour in the collective bargaining process over settlement of labour disputes.190 In 1982 

China excluded the right to strike from its Constitution, but adopted a trade union laws that 

indirectly recognise the right to strike. In a situation of a ‘go slow’ strike in a workplace the 

trade union is entitled to hold consultations with employers or such authority. It is at this 

consultation that unions present their opinions and demands and proposals of solutions. 

Employers are encouraged to satisfy reasonable demands made by workers. The union must 
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also assist in the restoration of normal working order and production once demands are 

met.191 

As noted in China, Vietnam and USA the existence of the right to strike has become a norm 

which is recognised universally. However, the exercise of the right to strike varies in 

accordance with the national laws and the maintenance of peaceful industrial relations.192 It is 

the aim of this dissertation to show that this variation must extend to the exercise of the right 

in South Africa. This is because of the riotous exercise of the right to strike that is causing the 

economy to be unstable, giving rise to lack of investor confidence and the eventual collapse 

of the mining industry amongst many other national problems.  

3.3 The Constitution of the Republic of South Africa 

International law obligations are constitutionally important in the interpretation of labour 

laws regarding the right to strike in South Africa. South Africa has ratified Convention 87.193 

Section 39 (1) (b) states that international laws must be considered in the interpretation of the 

Bill of Rights. Section 232 of the Constitution provides that international customary law is 

also law in South Africa unless such customs are inconsistent with national laws. Section 

23(2) (c) of the Constitution of the Republic of South Africa194 provides for the right to strike 

for every worker. The Constitution guarantees this right without limitation. This differs with 

the interim Constitution195 which provided for the right to strike only for the purposes of 

collective bargaining. As a result of this significant change workers now have the right to 

strike over a wide range of interests including social and economic concerns. 196 

The Interim Constitution expressly included the employer’s right to a lock out.197 But, the 

final Constitution excluded this right. Thus, the Constitution clearly acknowledges the 

significance of workers’ rights by affording them Constitutional protection. In Certification 

of Constitution198 the court held that the exclusion of employer’s right to lock out was 

because of the availability of other collective bargaining tools at the disposal of the employer 

and that the legislature had given statutory protection to this right through the LRA. 
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3.4 The Labour Relations Act 

The Labour Relations Act is drafted in accordance with Convention 87199 and section 23 of 

the Constitution. The Act gives effect to employees’ international and constitutional right to 

strike. It also grants employers the statutory recourse to lock out employees. Section 213 of 

the LRA200, defines the right to strike. 

 the partial or complete concerted refusal to work, or the retardation or obstruction of 

work, by persons who are or have been employed by the same employer or by different 

employers, for the purpose of remedying a grievance or resolving a dispute in respect of 

any matter of mutual interest between employer and employee.201 

 This is important because the Constitution does not define the right to strike and it is the 

LRA that then gives effect to this right. The definition of the right to strike is wide enough to 

include every person that has been employed by the employer.  

A single employee cannot individually embark on a strike. The LRA makes it implicit that 

the right to strike must be exercised collectively. But, the Constitution does not impose any 

such limitation on the right of every worker to strike. This formulation of a concerted refusal 

to work by the LRA has been submitted to be a justifiable limitation of s23 (2) (c) of the 

Constitution.202 This is because the right to strike has been formulated in the LRA to promote 

collective bargaining. It is this dissertation’s submission that the collective exercise of the 

right to strike is not serving its intended purpose. Strike violence and property destruction 

undermines the Constitution, the objectives of the LRA and industrial relations. 

The LRA notes that strike action must be a concerted refusal, retardation or an obstruction of 

work. It is difficult to identify the form of a strike but a purposive approach must be taken 

when employees withdraw their labour against the work they are contracted to perform. This 

is to promote labour peace and collective bargaining.203 But the effectiveness of this 

purposive approach has become questionable, with the high frequency of violent and 

destructive strikes.  
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It is submitted that the refusal to work should be judged by the intention of the striking 

employees. Hence employees must have the goal of remedying the dispute.204 The LRA 

states that the objectives of a strike must be for the purpose of remedying a grievance or 

resolving a dispute. The strike definition under the 1956 LRA only acknowledged strike 

action that was aimed at inducing or compelling compliance with demands or proposals.205 

The new definition under the LRA widens the scope of the application of the strike 

provisions, such that strikers can even strike if the strikers perceive a unilateral change in 

work conditions or rumours of workplace reforms that they have an interest in.206 

Thus, the LRA gives effect to the right to strike, encourages orderly, rational and lawful 

strikes, regulation of collective bargaining and the procedures required to conduct a strike. As 

a result, of the LRA employees have the right to demonstrate displeasure, vent grievances, 

support demands or place pressure on the employer to achieve collective work related 

goals.207  

3.4.1 The employer’s recourse to lockout. 

The recourse to lock out under s213 defines the exclusion of employees from the employer’s 

workplace for the purposes of compelling employees to accept demands. The exclusion of the 

lockout as a right in the Constitution and its reference to recourse under the LRA means that 

a right enjoys special protection. Under s5 and s7 of the LRA it is clear that the employees 

right to strike enjoys preference over the recourse to lockout by the employer.208 

3.4.2 The procedural requirements for industrial action 

Section 64 of the LRA sets out requirements which must be satisfied before the exercise of 

the right to strike and recourse of lock out. An issue is only strikeable once conciliation has 

been conducted to resolve the dispute in question. The courts have decided to look beyond 

the formal declaration of the issue and attempt to address the real underlying dispute.209 Once 

the dispute has been referred for arbitration or conciliation, all the members of that union 
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employed by the employer can strike despite the fact that they work in different 

workplaces.210 

The notice of strike must be given to the employer.211 The issue of timing of the 

commencement of the strike has been a matter of much judicial debate with certain 

judgements ruling that notices are not important.212 In Ceramic Industries Ltd v National 

Construction & Allied Workers Union213 the court had to judge whether notice had been 

lawfully given when it stated the strike would commence ‘any time after 48 hours from date 

of notice’. The court held that the notice must be specific. This was because the primary 

reason for such notice was to enable the employer to prepare and ensure adequate protection 

of the business.214 Despite this judgement being criticized as being restrictive, it seems to 

make economic sense. Especially because the right to strike is being exercised in a violent 

and destructive manner towards the employer’s property. 

The current Labour Relations Act does not impose a general duty to bargain in an attempt to 

promote voluntarism.215 But, s64 (2) of the Act states that arbitration is compulsory if the 

issue in dispute is a refusal to bargain. It must be noted that the award that is issued at the end 

of the arbitration is not binding, it is merely a formality that must be followed. 216 Thus, a 

party can take industrial action even if the arbitration award is against them. It is argued that 

the presence of mandatory formalistic procedures have eroded the good faith bargaining and 

such willingness to resolve the dispute without resorting to strike action.217  

Section 64 (3) of the LRA provides for a number of procedural statutory exemptions 

especially through party agreements.  This is due to the fact that the Act seeks to promote 

voluntarism. Through this section, the Act respects and acknowledges the agreed upon 

procedural requirements set out by the parties. But, the parties are obliged to follow these 

agreed upon procedures. The section also provides for ‘self-help’ provision that entitles both 

the employees and employers to exercise their rights and recourse with disregard to 

procedure. 
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3.4.3 Pre-strike ballots and the LRA 

The balloting provision of section 65 (2) (b) under the 1956 LRA allowed employers to 

interdict strike action if it failed to meet the legislated provisions. However, under the 

provisions of s 95 (5) of the new LRA, there is no mandatory pre strike ballot to ensure the 

legality of the action. The Act leaves the issue of pre-strike ballots to the discretion of unions 

through their own constitution. As a result, the issue of ballots is an internal issue between 

trade unions and its members. Furthermore, section 67(7) states that 

The failure by a registered trade union or a registered employers’ organisation to comply 

with a provision in its constitution requiring it to conduct a ballot of those of its members 

in respect of whom it intends to call a strike or lockout may not give rise to, or constitute 

a ground for, any litigation that will affect the legality of, and the protection conferred by 

this section on, the strike or lockout. 218 

The above quoted provision clearly highlights the intentional disregard of democratic 

principles even those written by the union itself. It is the presence of such provisions in a 

democratic country that bring into question whether the calling of a strike is supported by the 

majority of the union or rather an elitist few that have their own self aggrandising interests. 

This lack and disregard of mandate identification and verification procedures reflects poorly 

on the true representative objectives of the LRA and the collective bargaining structures. 

A democracy is a form of governance in which the decision making powers are vested in the 

people. The people exercise their power directly or indirectly through a system of 

representation known as elections.219 Voting gives people the ability to express their opinions 

about the issues concerning governance. It makes the leaders accountable to the people that 

they represent.220 Voting is a key characteristic of democracy. The LRA seeks to democratise 

the workplace. In its provisions the LRA explicitly states how it wishes to promote employee 

participation in decision making through the establishment of workplace forums and to 

provide for their regulation to ensure democratic practices.221 Thus, unions must be 

democratic hence having pre strike ballots should be mandatory. With the exercise of the 
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right to strike becoming violent, employees should have the right not to decide whether to 

participate in a strike and its consequences.222 Union members should be able to express their 

disapproval through a vote and elect union leadership. 

3.4.4 The substantive limitations of the right to strike 

Section 65 of the LRA provides for the substantive limitations to the exercise of the right to 

strike. Section 65 further states that the exercise of the right to strike involves ‘any conduct in 

contemplation or furtherance of the strike or lockout’. This qualification means that any 

conduct is acceptable as long as it is in support of the strike.223 This wide scope is 

problematic especially with the violent behaviour that has plagued the exercise of the right to 

strike.  

Section 65(1) (a) of the LRA makes provisions for collective agreements to prohibit strike 

action. The far reaching legal nature of these collective agreements has led to much legal 

controversy and is a source of union rivalry.224 Firstly the concern is that a collective 

agreement, when read with s65 (1) (a) and s23 (1) (d), may prevent non signatory unions and 

employees from exercising their Constitutional right to strike over such agreed upon 

matters.225 This means that a union with the largest membership is able to formulate 

collective agreements that favour its position at the detriment or benefit of non-parties to the 

collective agreement. This is in keeping with the LRA support for majoritarian trade union 

representation. 

The constitutionality of the far reaching intrusive effect of such majority concluded 

agreement is yet to be adjudicated upon. However, it is submitted that it is the deprivation of 

minority unions and its members and non-unionized employees of their workers’ rights that 

has also fuelled the violent exercise of the right to strike. In Vista University v Botha 226, the 

court held that the employees could not strike because they were bound by the collective 

agreement that prevented the issue in dispute from being striked upon. The court reasoned 

these employees were bound to this agreement despite having resigned from the union.  
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Section 65(1) (c) differentiates between disputes over interest and rights. The right to strike is 

applicable to interest disputes and the courts have minimal or no interference in this power 

play. The distinction between a rights and interest dispute is not always easily determined.227 

In Ceramic Industries Ltd v NCBAWU 228 the court formulated a test that distinguished the 

two, based on the nature of the dispute to ascertain if the parties can strike. The court 

accepted how additional tests included the demands and remedies could assist the court, but it 

is the true nature of the dispute that is the decisive test.229  

The LRA prohibits the right to strike in essential and maintenance services. Section 65 (3) (a) 

(i) of the LRA prevents strikes on issues that are regulated by collective agreement. This 

provision has been hailed as a basis for industrial peace during the agreements validity. The 

judgements of South African National Security Employer’s Association v TGWU 230 and PSA 

v Minister of Justice and Constitutional Development 231 have both, it is submitted,  

erroneously held that collective agreements that prohibit the right to strike over specific 

issues in dispute create a peaceful workplace.  This is disputed in this dissertation due to the 

statutory extension of unreasonable and unattainable collective agreements to non-parties.  

3.4.5 Secondary strikes and Protest actions 

When employees simply go on strike in support of the objectives or demands of a primary 

strike of other employees belonging to a different employer, such a strike is known as a 

secondary strike. Section 66 of the LRA gives the definition of such a strike and its 

requirements. In Afrox v SA Chemical Workers Union 232 the court held that the strike could 

only take place once the requirements of s66 of the LRA had been fully complied with.  

Section 77 of the LRA permits the striking of employees over socio economic interests. Such 

strikes are referred to as protest strikes. As a result, employees can withdraw labour to 

advance political demands which may be unrelated to the employer. In Greater 

Johannesburg Transitional Metro Council v IMATU, 233 where employees embarked on a 

protest action over the privatization of certain services, the court found it difficult to 

distinguish whether this was a socio economic interest or a mutual interest. The court granted 
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the employees the right to strike despite the ambiguity of whether it was a strikeable interest. 

In Government of Western Cape v Cosatu234 the court held that employees could strike over 

their children’s education in an attempt to address the historical injustices the apartheid 

system had inflicted on the educational system. 

The decisions in these courts show how the right to strike has become more accessible to a 

whole wider range of interest disputes that might not even affect collective bargaining. The 

vulnerability of employers becomes more imminent as they possibly face more likelihood of 

facing infrastructural damage as result of violent strikes. 

3.4.6 Replacement labour and the Effectiveness of a strike 

Section 76 of the LRA regulates the issue of replacement labour. This is a problematic issue 

as it compromises the interests of labour and has the perception of undermining the strike 

action.235 But, the use of violence has made it difficult for replacement labour to access the 

workplace or even perform their jobs. Replacement labour is often unable to break through 

the picket lines. In most cases these ‘scabs’ are intimidated and threatened from entering the 

workplace. This chapter acknowledges the undermining role replacement labour may pose on 

the furtherance of collective demands, but, this does not justify strike violence and 

intimidation against such employees. 

In Masiloane’s article there is the development of an argument that is crucial in this 

dissertation. 236  The safety of non-striking employees is crucial in the understanding of 

violence and more importantly replacement labour. The study by Masiloane237 analyses the 

phenomenon of violence and intimidation during strike actions and explores limitations of 

policing to provide adequate security. Attempts are made to understand whether violence 

during a strike is usually an irrational act perpetrated by opportunistic offenders, or is it rather 

an outcome of a rational act designed to influence the effectiveness of the strike action?  The 

article defines the concepts relating to the issue of striking and those who chose to work. 

Violence is broadly defined as any behaviour that is aimed at denying or restricting another 

person’s rights. Masiloane suggests that violence is any action or behaviour that is directed at 
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influencing another person’s behavior which limits an employee’s freedom of choice.238 As a 

result, such employees seem to be deprived from freely exercising their right not to strike and 

not to participate in the activities of the trade unions during such strike actions.  

According to Masiloane the increasing violence and intimidation of non-striking employees 

have become prominent features of any strike action in South Africa.  As a result, of this 

increasing violence, there is an erosion of the employee’s individual freedom to choose 

whether to strike or not and the safety and security of the non-striking employees. Masiloane 

argues that it is against this backdrop that maintenance of order is a challenge for the police 

during strikes, and guaranteeing the safety of individuals who are not participating in a strike 

has always been a somewhat unattainable mission.239 This is because of the systemic 

infiltration of violence in the collective bargaining system and its influence to the outcomes 

of the bargaining negotiations. 

Baird further emphasises that the denial of employees’ right to choose whether to strike or 

not is an essential requirement of any successful strike.240 Thus, the role of unions and union 

leaders is questionable if the issue of violence is to be answered holistically. Baird is of the 

opinion that there is nothing unusual about violence during a strike. The incidents of violence 

include and are not just limited to assault, malicious damage to property, murder, attempted 

murder, intimidation, and public violence. Korzeniewicz is of the opinion that the success and 

effectiveness of a strike is to a certain extent dependent on public sympathy and support.  

According to Korzeniewicz that is why union leaders often deny that their members are 

involved in acts of intimidation or violence.241   

Masiloane weighs in on the ongoing debate in order to understand whether violence that 

occurs during a strike is the result of sporadic incidents perpetrated by opportunistic 

criminals, or rather constitutes a systematic attempt to influence the effectiveness of a strike. 

This dissertation prescribes to the ‘systematic approach’ of strike violence to influence the 

collective bargaining system. It is against this viewpoint that lawlessness is not an 

inexplicable set of circumstances, but, rather a purposeful action designed to ensure that 

                                                           
238H Wallace, ‘Family Violence: Legal, Medical, and Social Perspectives.’ (1996).  
239 I Cerrah, ‘Crowds and Public Order Policing: An Analysis of Crowds and Interpretations of their Behaviour 
Based on Observational Studies in Turkey, England and Wales’. (1998). 
240 C.W Baird ‘Columns: Unions Drop Their Mask. The Freeman: Ideas on Liberty’ (1991)  
www.fee.org/publications/the-freeman/article.asp?aid+737.  
241 Korzeniewicz (note 222) pg 1-32. 

http://www.fee.org/publications/the-freeman/article.asp?aid+737


55 
 

operations in an industry are halted.242According to Baker a successful strike objective is to 

bring the industry operations to a halt and violence is the most effective rational means. It is 

this ‘rational’ means that this dissertation is against, because violence deprives other people 

their right of freewill and constitutes unlawful conduct. This is why any strike situation 

potentially poses a threat to law and order such that it becomes logical, reasonable and 

desirable that it should be policed.243 But, this dissertation seeks to argue that policing of the 

strikes should be done to protect the mining operations and the economy. 

Masiloane’s article is important as it exposes the fallacy of safety that is associated with those 

who refuse to strike because they keep the production going, thus undermining the objective 

demands of the strike. But, this does not justify the use of violence, simply because other 

employees have freely exercised their choice to continue working. There needs to be respect 

of other employee’s choices regarding whether to participate in a strike or not. The issue of 

policing becomes of paramount importance in ensuring the safety of those employees who 

chose to work 

3.5 The Code of Good Practise and Picketing 

The right to strike and picket are synonymous in South Africa, this is because when 

employees strike they also picket at the same time.244 Picketing has been described as the 

persuasive activities of persons situated near the business of the employer to persuade other 

employees to join in the strike. Picketing is a constitutionally protected right.245  It is also 

expressly recognized by section 69 of the LRA. 

The exercise of the right to picket is expressly qualified with the requirement that it must be 

peaceful and must not amount to intimidation and violence. The Code of Good practice s7 

states the activities that picketers may not do.246The Code of Good Practice247 on picketing is 

a practical guide to assist employees, employers and registered trade unions when exercising 

the right to picket. The guide helps in the identification of people who may participate in the 

picket and the regulation of such associated conduct. 

                                                           
242 D P Waddington ‘Flashpoints: Studies in Public Disorder’. (1989).  
243 D Baker ‘The Fusion of Picketing, Policing and Public Order Theory within the Industrial Relations Context 
of the 1992 APPM Dispute at Burnie’. Australian Bulletin of Labour (2001)  27(1): 61-77. 
244 M Brassey ‘Labour Law After Marikana: Institutionalized Collective Bargaining in South Africa Wilting? If 
So, Should we Be Glad or Sad’ 2013 34 ILJ 826–834. 
245 S 16 & s17 of the Constitution. 
246 Item 6 (7) of the Code of Good Practise Picketing.  
247 Ibid.  



56 
 

The code does not impose any legal obligations because it is merely a guideline.248 The code 

is only applicable to pickets that are authorised by a registered trade unions and where only 

members and supporters of the trade union participate. The code states that ‘a registered trade 

union must authorise the picket in writing.’ This means that there must be a resolution 

authorising the picket which must ‘then be served on the employer before commencement of 

picket.’ The code implores the union and employers to agree on picketing rules. According to 

the code this should include an agreement on the number of picketers, the duration of the 

picket, the location of the picket and communication between marshals and employers. There 

should also be agreements that facilitate the exercise of the right to picket such as access to 

the employer’s premises in order to access toilets or telephones. According to the code, it is 

important that ‘the picketers conduct themselves in a peaceful, unarmed and lawful manner 

and may carry placards, chant slogans and sing and dance.’ 249 The code prevents the physical 

prevention of members of the public from gaining access to or leaving the employer’s 

premises.250 Picketers are prohibited by the code from committing any acts which are 

unlawful or which may be perceived to be violent. 

The police have a general duty to uphold the law and may take reasonable measures to keep 

the peace.251 The police have a responsibility to enforce the criminal law. They may arrest 

picketers for participation in violent conduct or attending a picket armed with dangerous 

weapons. The failure to police pickets has resulted in the indirect condonation of violence. 

3.6 Conclusion 

It has become very clear that the right to strike is very important and fundamental to 

industrial relations and collective bargaining. The exercise of the right to strike and picket is 

not only recognized internationally but is also constitutionally protected in South Africa. 

However violent strikes and pickets are clearly not in accordance with the law and constitute 

unlawful conduct by employees. This dissertation submits that these violent strikes and 

pickets undermine industrial relations and collective bargaining and in the process damage 

the mining industry and the economy.  

In the next chapter, this paper will examine how the judiciary has interpreted the violent and 

destructive exercise of the right to strike and picket. Strike action can be protected or 
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unprotected according to its compliance with the LRA. Employees involved in protected 

strikes enjoy certain immunities which are denied to employees who engage in unprotected 

strikes.252 The concept of protected and unprotected strikes and pickets will be discussed in 

further detail in the next chapter.  
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Chapter 4: The Judicial interpretation of the violent exercise of 

the right to strike  

4.1 Introduction 

The focus in this chapter will be the judicial interpretation of the exercise of the right to 

strike, especially when it becomes violent and destructive. The courts play an important role 

in the interpretation and application of the law. It is the aim of this chapter to show that the 

distinction between protected and unprotected strikes is superficial and have not deterred 

striking employees from being violent.  

4.2 Violence and Protected strikes 

Where the requirements of the LRA have been met, the strike is accorded the status of 

‘protected’. During a protected strike employees are granted statutory protection. Section 

67(2) of LRA stipulates that participation in a protected strike does not amount to a breach of 

contract despite the withdrawal of labour constituting a breach of contract at common law. 

The reasoning is that the legislature views protected strike as functional to collective 

bargaining process and the existence of peaceful labour relations. 

This protected status of a strike and immunity is important because the right to strike has is 

fundamental to ‘the purpose of collective bargaining’.253  According to Health Services & 

Support-Facilities Subsector Bargaining Association v British Columbia254 this is because 

collective bargaining ‘enhances the human dignity, liberty and autonomy of workers by 

giving them the opportunity to influence the establishment of workplace rules and thereby 

gain some control over a major aspect of their lives, namely their work’.255  Employees may 

not be dismissed for going on strike in terms of section 67(4) of the LRA. The main purpose 

of a strike action is to cause an employer economic harm in order to comply with the 

employee’s demands. Thus, dismissal of disgruntled employees would undermine the 

collective bargaining system. However, the common law rule of ‘no work no pay’ is 

recognised by the LRA. Thus, an employer does not have to pay an employee participating in 

a protected strike.  
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However, sections 67(5) (4) and 189 of the LRA also states that employees may be dismissed 

for operational reasons. But application of s189 must be in accordance with the LRA 

provisions regarding dismissal based on the employer’s operational requirements. This means 

that the employer has to properly consult stake holders including employees and unions, 

consider alternatives, apply fair selection criteria and pay severance benefits.256 But, more 

importantly section 67(5) of the LRA states that an employee may be dismissed for 

misconduct during a strike, such as intimidation or violence. An employer who decides to 

dismiss employees under 67(5) of the LRA must ensure that dismissal is fair and in 

accordance with statutory requirements for a fair dismissal for misconduct. But s 67 (5) 

conflicts with s67 (4) of the LRA which is vague as to the conduct that is dismissible during 

the furtherance of a strike. The concept of ‘any conduct in contemplation or in furtherance of 

a protected strike’ has led to a wide interpretation of which conduct can be deemed as 

furthering the strike. This has led to criminal offences such as violence, intimidation and 

destruction of property being seen as conduct furthering the strike.  

Section 67(2) of the LRA states that no civil legal proceedings may be instituted against any 

person because of that person’s participation in a protected strike and conduct in 

contemplation or in furtherance of a protected strike is also protected against civil liability. 

As a result, employers may not institute civil legal proceedings against employees on strike 

such as a claim of damages for lost production during the strike.257 

A court interdict cannot stop a protected strike. However, the employer can apply for a court 

interdict to prevent unlawful action, such as damage to machinery.258  As a result, of this 

interdict provision there has been a growing groundswell of judicial sentiment that strike 

violence and property destruction during strikes cannot continue to be tolerated.  In Tsogo 

Sun Casinos Montecasino v Future of SA Workers Union,259 there was a protected strike 

which was marred by violent and unlawful conduct. The picketing that occurred in support of 

the strike was not peaceful with strike conduct including assault, theft, malicious damage  to 

property and blocking access to and from the casino’s premises.260 The court in this matter 

noted that: 
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This court will always intervene to protect both the right to strike, and the right to 

peaceful picketing. This is an integral part of the court’s mandate, conferred by the 

Constitution and the LRA. But, the exercise of the right to strike is sullied and ultimately 

eclipsed when those who purport to exercise it engage in acts of gratuitous violence in 

order to achieve their ends. When the tyranny of the mob displaces the peaceful exercise 

of economic pressure as the means to the end of the resolution of a labour dispute, one 

must question whether a strike continues to serve its purpose and thus, whether it 

continues to enjoy protected status.261 

This judgement shows how the Labour Court was open to being persuaded to intervene in a 

violent and destructive protected strike.  This is because according to s69 of the LRA the 

picketing rules state that a picket must be peaceful and unarmed. Furthermore, the granting of 

Labour Court jurisdiction to interdict an unprotected strike strengthens this interventionist 

approach. 262 

The Tsogo Sun Casinos Montecasino v Future of SA Workers Union judgement evinces a 

shift in attitude and intolerance towards violence and destruction during strikes. 263  However 

this interventionist approach is not a solution to the systemic infiltration of violence in the 

collective bargaining system. The courts should be punitive in their approach towards strike 

violence and property destruction under the guise of ‘promoting collective bargaining’ not 

interventionist.   

Recent cases have held that the rights to assemble, demonstrate, and picket do not encompass 

gatherings that are violent or riotous in nature. In Garvis v SA Transport & Allied Workers 

Union,264 there was a protracted and violent strike in the security sector in Cape Town. The 

union organized a protest march in support of their strike which descended into chaos and 

caused extensive damage to vehicles and shops. The court in passing its judgement noted 

how in the past the majority of the population had been subjected to the ‘tyranny of the state’. 

The court emphasised that people cannot now be subjected to the tyranny of the ‘mob’.265 
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In Growthpoint Properties Ltd v SA Commercial Catering & Allied Workers Union,266 it was 

held that members of the public affected by noisy picketing can interdict the picket. Thus, 

according to this rationale a picket may lose its protection if picketers behave unreasonably. 

The court in Growthpoint Properties ordered that striking employees cease committing a 

nuisance at the premises of a shopping mall. The court found that noise was part and parcel of 

picketing but that there was a level of tolerance that was to be expected especially in 

consideration to third parties in the mall. Hence the court ruled that by shouting, chanting 

loudly, ululating or using any kind of instrument or object with which to make any loud noise 

in the vicinity of the entrances to the mall such conduct constituted a nuisance. The court then 

authorized the SA Police Service to assist in the enforcement of the order and ordered the 

employees to pay the costs of the application.267 

 In Shoprite Checkers (Pty) Ltd v Commission for Conciliation, Mediation & Arbitration 268, 

the court held that where a picket exceeded the bounds of peaceful persuasion and becomes 

coercive and disruptive to the business of third parties, the picket would cease to be 

reasonable and lawful’. The court denied the employees to picket in store. In this case, 

Shoprite resisted in-store picketing because the nature of its business was such that it 

operated hundreds of stores. The employer argued that that it would be difficult for the union 

and security forces to control pickets and that it would be hugely disruptive of the business. 

Shoprite also submitted that in store picketing would afford SACCAWU an unfair collective 

bargaining advantage. The employer also drew from previous strike action and picketing 

experience which had resulted in the stores being trashed and customers intimidated and 

threatened. The employer argued that in-store picketing would be seen as an opportunity to 

disrupt the businesses operations, which SACCAWU would not be able to control. 

Furthermore, it was argued that the rights of third parties such as landlords, tenants and 

customers in shopping malls would be adversely affected.269 

In Ram Transport (Pty) Ltd v SA Transport & Allied Workers Union,270 the court held that it 

will be accessible to assist those who seek protection of their right to strike, but the court 

qualified this statement by stating how those who commit acts of criminal and other 
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misconduct would not be protected. The court warned that transgressors of the law would be 

subjected to the severest penalties that this court is entitled to impose.271 Importantly the 

court expressed its regret that the South African industrial relations landscape had now been 

blighted by incident of violence and damage to property perpetrated by unidentified 

persons.272 In this case273 the company received a strike notice relating to a dispute 

concerning a unilateral change to terms and conditions of employment. The employer 

immediately approached the Labour Court for an interim order interdicting the proposed 

strike action. The employer argued that no dispute had been referred to the bargaining council 

and that all the affected employees had agreed to the change in working hours. An interim 

order interdicting acts of violence and other misconduct was granted by the court, but no 

order was made with regard to the violent acts perpetrated due to lack of sufficient evidence. 

4.3 Unprotected strikes and Violence 

A strike will not be protected if it does not comply with the requirements of the LRA. Section 

68 of the LRA provides remedies for employers faced with unprotected strikes and pickets. 

Section 68 of the LRA grants the Labour Court exclusive jurisdiction to grant an interdict or 

order restraining any person participating in a strike or any conduct in contemplation or in 

furtherance of a strike. According to the LRA participation in an unprotected strike 

constitutes a fair reason for dismissal but, other requirements such the fairness of the 

dismissal must be considered.274 

Item 6 of the Code of Good Practice in Schedule 8 of the LRA provides a guideline for 

dismissal for participation in an unprotected strike and lists both the substantive and 

procedural fairness requirement of the dismissal which have to be evaluated. Thus, 

employees who participate in unprotected strike are being given protection against dismissal 

by the courts through the application of Schedule 8 of the LRA.275 This is because their 

dismissal ought to be fair and reasonable in the circumstances. It is against this fairness 

provision that dismissal is often found to be a harsh punishment. 

It is against this backdrop that the courts have failed to send an unequivocal message that 

shuns strike and picket violence which is resulting in serious economic damage to the 
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economy of this country. The mere fact that a strike is unprotected amounts to misconduct 

which should warrant a procedurally fair dismissal. Hence the addition of violence, 

intimidation and property destruction should automatically warrant dismissal as an 

appropriate sanction. But, the courts have not judged accordingly and have thus, indirectly, 

promoted strike and picket violence.  

In SATAWU v Moloto,276 the court dealt with a matter in which non signatory employees to a 

collective agreement had failed to send a strike notice in accordance with section 65. Thus, 

their participation in the strike was unprotected and amounted to misconduct which justified 

dismissal. In this case the employer had entered into a recognition agreement in terms of 

which the union SATAWU was the recognised bargaining agent of ‘all the workers’ 

employed by Equity Aviation.  When negotiations failed the matter was referred to 

conciliation. When conciliation failed the union sent the employer a strike notice stating that 

they intended to embark on strike action. Equity Aviation argued that this notice was sent 

only on behalf of SATAWU members and that non-members had failed to send a notice. The 

Supreme Court of Appeal and the minority judgement in the Constitutional Court found in 

favour of the employer.  They agreed with the employer that a purposive interpretation of the 

provisions is necessary. In order to serve any purpose at all, the notice must be issued by, or 

on behalf of, the parties who intend to strike.  

 This approach according to the two judgements promotes orderly collective bargaining. This 

is because it enables the employer to reasonably determine the extent of the strike and 

adequately prepare. But, the majority in the Constitutional Court disagreed. The majority 

judgement reasoned that the legislature was clear in its intentions. The court looked at the 

language used by the legislature which expressly required that only notice of the 

commencement of the strike is to be given to the employer by ‘anyone involved in the 

dispute’. The court also concluded that this did not oblige every participating employee to 

issue the notice to exercise the right to strike.277 In the majority judgement it was held that a 

literal interpretation of the section meant it would be less intrusive of the right to strike. The 

court held that to require more information than the time of its commencement in the strike 

notice from employees, in order to strengthen the position of the employer, would run counter 

to the underlying purpose of the right to strike in the Constitution. The reasoning of the court 

was that the economic and social power was already generally tilted in favour of employers.  
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The majority judgement held that the union, which represented the dismissed strikers in the 

wage negotiations and attempted conciliation under section 64(1) (a) before embarking on 

strike action, was competent also to give the single notice. The judgement also noted that to 

hold otherwise would place a greater restriction on the right to strike of non-unionised 

employees and minority union employees than on majority union employees.  

It is respectfully submitted that the majority judgement erred in its assumption that the right 

to strike should be limited as little as possible. This is because it has become evident that 

unions through strikes can cause irreparable damage which is both economic and physical to 

the operations of the employer. It is accepted that the collective bargaining structures 

generally favour employers, but, violence and destruction of property has allowed unions to 

manipulate the outcomes of the bargaining system unfairly. 

The minority judgement of SATAWU v Moloto noted that 

If a notice gives an employer no indication of which of its employees might strike, it is 

nigh impossible to conceive how the employer will prepare properly for the impending 

power play. How will it make an informed decision as to whether or not to yield to the 

employees’ demands? And, if it resists, how will it take proper steps to protect its 

business, the employees and the public and engage meaningfully in pre-strike regulatory 

discussions regarding issues such as picketing rules?278 

The minority judgement seems to be rather more sympathetic to employers and big business. 

This dissertation shares this same sympathy because employers are powerless in the face of 

an unlawful, violent and destructive strike led by unions commanding thousands of members. 

There is a systematic disregard for the rule of law, which has left employers fearful and at the 

mercy of violent and destructive employees. 

In FAWU Kapesi v Premier Foods,279 the employees partook in a violent strike which 

resulted in a number of non-strikers being beaten. The employer instead of conducting 

disciplinary proceedings for misconduct dismissed the violent strikers based on operational 

reasons.280  It was common cause that the strike was a ‘particularly violent one’ in which 

non-strikers and management were harassed, beaten and intimidated.  It even reached the 

extent of employees being visited at their homes by persons who threatened them with 
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physical harm and death.281The court held that the employer could choose to dismiss violent 

strikers for operational reasons as oppose to misconduct. But, the court found that the 

employer’s selection criterion was unfair as it could not be proven that the employees who 

were retrenched committed violence during the strike. The principle applied by the court was 

that sufficient proof needs to be established to dismiss employees under operational reasons. 

But, in this case many witnesses were either afraid to testify or were missing. 

It is the submission of this paper that the fact that criminal charges were laid with the police 

and that the police were unable to apprehend these violent strikers should have enabled the 

courts to take a more decisive stance in shunning violence and property destruction under the 

guise of a strike. Instead the court ordered the reinstatement of such employees. 

4.4 Protected or unprotected violence 

It is the submission of this dissertation that the distinction between protected and unprotected 

strikes is superficial and is no deterrent to violence and destruction of property. 282 Violence 

in strikes has actually increased over the past years as has the number of unprotected strikes. 

The fact that dismissal of employees engaged in a violent strike needs to be fair has blurred 

the distinction between protected and unprotected strikes. 283  

The mere fact that employees are violent and destructive should be fair reason enough to 

justify dismissal. This is why this paper will not focus on the legal status of a strike being 

protected or not. This dissertation seeks to understand why the courts have failed to deter 

violence and destructive strikes through the available remedies. The courts have played a 

passive role in this negative trend by applying the law generously and favourably to the 

striking employees who are violent and destructive. It can be confidently said that violent and 

unlawful actions of these miners is going unpunished. As a result of strike and picket 

violence the mines are gradually becoming economically unviable and this has an adverse 

impact on the performance of the economy. 

4.5 Liability and compensation 

Section 68(1) (b) enables persons who have suffered losses as a result, of an unprotected 

strike or lock-out to be able to institute claims for compensation against the union, employees 
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or employer concerned. Under the common law, an employer who suffers a loss as a result, 

of a strike can institute a delictual claim against the union or the employees concerned in 

order to recover such losses. This delictual principle applies to acts or omissions committed 

during the course of a strike such as malicious damage to property and assault. 

In practise it is easier to succeed with a delictual against the actual strikers or the person(s) 

who maliciously damage the property or assault other people. This is because it is difficult to 

hold a union liable. In Mondi Paper v Chemical Energy Paper Printing Wood & Allied 

Workers Union 284, the court held that the failure by the employer to adduce evidence that the 

union, as principal, authorized, instigated or ratified commission of the delict meant that the 

union would not be held liable. The court further noted that the failure to identify the 

perpetrators or establish the commission of criminal offence weighed against the employer. 

This case shows how the employer has a great evidentiary burden to prove to the court. 

However, recovering damages from striking employees is likely to be futile but there are 

better chances claiming against the union. 

Section 67 of the LRA prohibits claims where the strike complies with the provisions of the 

LRA. Any actions in contemplation or furtherance of a protected strike will not result in civil 

liability. However, ‘any actions in contemplation or furtherance of a strike’ that constitute 

criminal offences do not enjoy immunity protection.285 This means that an employer can 

recover losses resulting from intentional criminal acts such as malicious damage to property. 

Section 68 of the LRA stipulates the legal consequences that emanate from an unprotected 

strike and a lock-out. The section contains no prohibition of claims to be recovered as result 

of an unprotected strike or lock-out. It is submitted in this paper that such an omission was 

intentional.  This is because the provisions of the LRA are not very onerous such that a 

failure to comply must warrant any claims that flow. Section 68 also provides for 

compensation claims that can be instituted in the occurrence of an unprotected strike or 

lockout. The Labour Court is given exclusive jurisdiction in the granting of ‘just and 

equitable’ compensation for any loss attributable to the strike or lock-out. This also includes 

conduct that is in contemplation or furtherance of such a strike or lock-out.286 
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It is generally accepted that any claims for damages can be instituted through the common 

law or the LRA. But, most scholars and the courts have agreed that it is safer to use the LRA 

as it is a statutory legislation that should be complimented by the common law.287  

The court in applying section 68 exercises its own discretion and is not limited to the 

mechanical calculation of losses actually suffered by the employer. The court takes into 

account various factors such as the compliance with LRA provisions, the premeditation of 

such conduct by organisers, justification of conduct, interdict procedures, serving the interests 

of collective bargaining, duration of strike and the financial position of the parties.288 After 

consideration of the above mentioned factors the courts determines what it considers as fair 

quantum. There are limited reported cases of employers pursuing this statutory remedy. This 

is because of the relatively low compensation awarded in comparison to the actual losses 

suffered.289 However, this dissertation argues that the courts must not reward violence but, 

rather deter violence through costly awards that inflict financial punishment. 

In Rustenburg Platinum Mines Ltd v Mouthpiece Workers Union290, the court held that the 

union was liable on the basis of the acts and omissions of the senior officials and office-

bearers of the union. The employer was seeking damages of R15 million as a result of an 

unprotected strike. As the trial progressed the employer’s claim was then limited to R100 000 

for reasons not disclosed in the judgement. However, the court ordered that the R100 000 

claim be paid by the union in R5 000 per month instalments. It is interesting to note that the 

judge commented that this claim was within the upper limit of fair compensation based on the 

circumstances. 

In another case of compensation, Algoa Bus Company v SATAWU291, the Court was prepared 

to order employees to pay compensation to an employer. The court granted a R100 000 

compensation claim to be paid in monthly R50 instalments. The employer had sought a claim 

of R465 000 of damages that were as a result, of a strike that lasted 2 days. However a more 

recent case of Algoa Bus Company (Pty) Ltd v South African Transport & Allied Workers 
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Union292 case has been decided in which the employer instituted a claim for damages 

amounting R13 55095.00 against the union SATAWU. The claim was based on the 

provisions of section 68 (1) (b) of the LRA. The employer pleaded and provided evidence 

that the damages arose from the unprotected strike actions by the members of the union in 

2011. However the court found that the employer had not pleaded all the other requirements 

of section 68 dealing with the issue of quantum of damages.293 Thus the court held that 

justice would be done if the matter were to be referred to oral evidence as concerning the 

remaining matters in section 68.294  

 In Manguang Local Authority v SA Municipal Worker’s Union 295 the union was held liable 

for the actions of its shop stewards. This was because certain responsibilities had been 

delegated to these officials. The failure by the union and its officials to intervene and to take 

steps to end the unprotected strike made the union liable. The employer was only awarded 

R25 000 as compensation. In this matter the employer had instituted a claim of R272 541.84 

against SAMWU (union) for the losses it alleged it had suffered during the course of the 

strike. The court then discounted part of the losses for technical reasons such as the fact that 

some of the losses had arisen from the actions committed in furtherance of the strike, such as 

the blockade. 

It can be noted from the above claims that the Labour Courts have awarded small amounts as 

compensation. Myburg argues that Labour Court judges must be willing to award more 

substantial amounts as compensation if they wish to deal with the scourge of unprotected 

strikes. 296 Adv. Myburg SC also criticises the Labour Courts for failing to take a more 

activist approach in the deterrence of violent strikes regardless of the strike action being 

protected or not.297 This is because the Labour Court uses the s 68(1) (b) claim process and 

takes into consideration grounds that negate the unlawfulness of such violence.298 Thus, the 

courts have indirectly condoned strike and picket violence. Violent and destructive strikes 

should be distinguished from peaceful strikes and pickets that promote collective bargaining.  
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4.5.1 The Regulation of Gatherings Act and SA Transport & Allied Workers Union 

v Garvis 

In SA Transport & Allied Workers Union v Garvis,299 there was a protracted and violent 

strike in the security sector in Cape Town. The union organized a protest march in support of 

their strike which descended into chaos and caused extensive damage to vehicles and shops. 

All victims of the violence perpetrated during the march, instituted action in the High Court 

for damages against the union in terms of s 11 of the Gatherings Act.  

The Regulation of Gatherings Act,300 (‘the Gatherings Act’) is the South African law that 

regulates matters associated with gatherings that express any form of protest, contest or 

criticism in a public space. A public space is a street or road, a park, a public square, the steps 

or grounds of a building or other similar space. Such protest may be directed at an individual 

or an institution, such as a government minister, a police official, a private company or a 

government department. The protest may also be about an issue, for example, water delivery, 

electricity rates or specific laws and government policies. The Gatherings Act explains in 

detail exactly what must be done in order for a gathering to be considered legal by the 

authorities. 

Section 11(1) provides: 

      If any riot damage occurs as a result, of - 

      (a)   a gathering, every organization on behalf of or under the auspices of which that 

gathering was held, or, if not so held, the convener;   

      (b)   A demonstration, every person participating in such demonstration, 

      shall, subject to subsection (2), be jointly and severally liable for that riot damage as a 

joint wrongdoer contemplated in Chapter II of the Apportionment of Damages Act, 1956 

(Act No. 34 of 1956), together with any other person who unlawfully caused or 

contributed to such riot damage and any other organization or person who is liable 

therefor in terms of this subsection.301 
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The legislature through its Regulation of Gatherings Act302 sought to impose liability on the 

perpetrators of destruction during gatherings which are inclusive of strikes. Section 11(2) 

states how any riot damage liability resultant from a gathering or demonstration will be 

attributed to the organisers responsible. This provision also calls for joint and several liability 

for such contributors to unlawful damage.303 

SATAWU challenged the constitutional validity of the law that imposed liability on 

organisers. The Union contended that the defence allowed by the law unjustifiably limits the 

right to freedom of assembly in section 17 the Constitution. It argued that one could not take 

reasonable steps to prevent damage if the damage was not reasonably foreseeable. The 

Constitutional Court decision of South African Transport and Allied Workers Union 

(SATAWU) v Garvas304 accepted this interpretation. In a majority judgment, Mogoeng CJ 

held that organisers of demonstrations and strikes could be held jointly and severally liable 

for damages caused by the demonstrations. The organisers can escape liability if they show 

that they did not reasonably foresee that the demonstration would turn violent. Also if the 

organisers can show that they took all reasonable steps to prevent such damage from 

occurring.305 

The Constitutional court in reaching its judgment held that the defence provided for by the 

law is viable and that the limitation on the right to freedom of assembly in section 17 of the 

Constitution is reasonable and justifiable. The court reasoned that when a gathering 

degenerates into violence and threatens the physical integrity, lives and property of 

vulnerable people, organisations that are responsible for the gathering must be liable. Hence 

it is clearly established in this case that a trade union would be liable for damage caused 

during protest organised by the union if they fail to take reasonable steps to prevent such 

damage. 

Jafta J delivered a minority judgement which noted that 

Accordingly, it is incorrect to read s 11(2) as providing a defence to claims for damages 

which arise from violent gatherings only. Nor do I find support in the text of s 11 of the 

Act for the view that it was ‘designed to prevent unlawful violent behaviour’ as the 
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Supreme Court of Appeal held.  If that was the case, then it could have meant that 

SATAWU’s claim fails at the starting line because s 17 of the Constitution guarantees 

peaceful gatherings only. A provision that prevents violent gatherings cannot be held to 

be limiting the right of assembly in s 17 of the Constitution.306 

The minority judgement of Jafta J clearly expresses the submissions of this dissertation that 

violent exercise of the right to strike and picket is unlawful and should not receive any legal 

condonation. This is important because there has been a judicial misinterpretation of violent 

strikes and pickets being constitutional, fulfilling the LRA objectives and being beneficial to 

employment issues. This dissertation submits that this is not so, violent strikes and pickets are 

unlawful and should be treated as such. 

4.6 Conclusion 

The distinction between protected and unprotected strikes has failed to deter employees from 

engaging in misconduct. Employers are unable to summarily dismiss such violent and 

destructive employees and the courts have failed to award employers substantial 

compensation against the unions and their members involved in such destructive strikes. But, 

there has been a groundswell of judicial sentiment that the right to strike must not be violent, 

however, this is not enough as it is happening at a slow pace.  

In conclusion this chapter has shown how the courts have unimpressively adjudicated cases 

involving violent and destructive strikes. It has been argued in this chapter that the courts’ 

failure to decisively outlaw this behaviour has actually perpetuated violence which is 

resulting in the collapsing of the mining industry and economy. Violent and destructive 

strikes and pickets are unlawful and the courts have failed to apply the full measure of the 

law. This dissertation supports and aligns itself with the minority judgement of Jafta J which 

explicitly identifies such strike conduct as unconstitutional and unlawful.  
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Chapter 5:  Comparative analysis of the UK and Botswana 

approach to strike effects 

5.1 Introduction 

In the previous chapters this dissertation has firmly established that the right to strike is not 

definitively defined under the ILO provisions and that each country is free to regulate the 

exercise of the right to strike.  In the previous chapters it has been shown that the violent 

exercise of the right to strike is unlawful both internationally and domestically. Despite the 

unlawfulness of such violent strike conduct South Africa continues to experience a gradual 

increase in strike violence in the mining sector which is damaging the economy.  

In this chapter a comparative study will be conducted with the United Kingdom (UK) and 

Botswana. This chapter will analyse how these governments have regulated or enforced their 

laws in order to achieve an acceptable exercise of the right to strike that is destructive. 

5.2 The UK position 

It is difficult to compare South Africa and the UK with regards to the legality of the right to 

strike. This is because of the constitutional departure that these two countries embark from. 

Unlike the UK, South Africa constitutionally recognises the right to strike whereas the United 

Kingdom has no written constitution and Parliament is sovereign.307 There is no ‘right to 

strike’ under English law and no such right has ever existed. As a result, of this, any rights 

associated with strike and industrial action are not protected in any superior document but is 

rather regulated by statute and common law.308  The law in the UK does however grant 

immunity from liability for civil wrongs that are committed during a strike. These immunities 

are subject to restrictions and mandatory rules contained in the Trade Unions and Labour 

Relations (Consolidation) Act 1992 (TULRCA).309 Nonetheless both countries have 

experienced the disastrous effects of strikes with similarities between the battle of Orgreave 

and the Marikana shooting. This chapter will show how the UK under the Thatcher 

administration managed to curb the union power of striking.  
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The right to strike in the UK is defined as the’withdrawal of labour by a group of workers 

who are in dispute with their employer.’ 310  

Honeyball and Bowers have noted that  

It is virtually impossible in modern Britain to take industrial action which is lawful. … 

The consequences of this are naturally serious. To take part in industrial action may mean 

the worker can be dismissed or lose pay and lack qualification for job seeker’s allowance 

or other benefits. This is so even if the employer is totally to blame for the breakdown in 

relations that leads to the action. 311 

It is against this quotation that it can be reasonable deduced that violent strikes in the UK will 

not be tolerated. This is because, according to Hepple there is no positive right to strike in the 

United Kingdom.312Collective industrial action has traditionally been shunned in the 

economic sphere and as a result, laws have been accordingly formulated with that skeptical 

mindset.313 The British economy and laws have resulted in industrial action being almost 

obsolete. Workers not satisfied with their wages and working conditions cannot easily engage 

in strike action because there are regulatory bodies that ensure that purchasers of labour are 

not exploitative through their investigations and mandatory remedies. 314 

5.2.1 The Influence of National Union of Mineworkers on British politics 

The British economy has prospered greatly and has seen a decline in strikes over the past 

decades. But, this was not always the case in the 1980s during the Margaret Thatcher 

administration. The coal industry at that time was crucial to the British economy.315 The 

National Union of Mineworkers (NUM) was extremely powerful and influential and had 

played a major role in bringing down the Conservative government led by Prime Minister 

Heath due to coal mining reforms thereby strengthening its position and influence on politics, 

economic policy and governance.316 
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Due to the events that resulted in the ousting of the Heath government, an internal report was 

conducted by Conservative MP Nicholas Ridley. Known as the ‘Ridley plan’ it focused on 

how a major strike in a nationalised industry could be averted, controlled or 

prevented.317According to the Ridley plan trade union power in the UK was interfering with 

market forces, causing inflation and preventing the implementation of certain fiscal policies 

not favourable to unions. The report also concluded that trade unions had undue political 

power which needed to be checked to restore the UK’s economy.318 During this time the UK 

faced a growing problem as government subsidised coal mines had become economically 

unviable. It was expensive to extract the coal due to the labour costs (over manning) and 

there was an oversupply of coal in the market. The government intended to make the mines 

more economically viable through mechanisation and focusing on a few pits with the result 

being that twenty thousand jobs in these twenty mining communities would be lost. To the 

NUM this was a serious concern as this would lead to unemployment and the termination of 

the primary source of income in the mining towns and communities.319 

The problem the UK government faced at the time was that the withdrawal of labour by coal 

workers would cause socio economic and political problems for the country. The coal 

industry during this time was crucial in the production of thermal electricity generation. The 

coal industry was also a significant exporter of the mineral to Europe and the largest 

unionised industry in Europe.320 But, the government subsidised coal mining industry was 

becoming an economic burden that the government could not continue affording. 

5.2.2 The Thatcher Administration 

According to Burns transformational leadership is ‘the process whereby an individual 

engages with others and creates a connection that raises the level of motivation and morality 

in both the leader and follower.’321 This form of leadership was essential in governing the UK 

and reforming its labour relations. This paper supports this view that there was need for 

reform. Unions cannot be seen to exert political pressure on government through their 

exercise of the right to strike. The UK needed transformation and Margaret Thatcher proved 

to be such a leader to change the industrial landscape of the country.  She served as British 
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Prime Minister from 1979 to 1990 and was the first female leader of the UK and in the 

western democracies. 322 She would go on to be the longest serving British leader of the 

modern century. Despite her decisive and controversial policies this dissertation concurs with 

the opinion that she was an effective leader in her generation.323 

According to Margaret Thatcher, trade unions were by definition a ‘coercive collective 

organization which targeted employers’.324 This was despite the fact that trade unions had 

historical significance in British Industrial relations and British history. Trade unions had 

played an important part in World War II for England and it is this contribution of workers to 

the war that entrenched the influential position of unions in British culture. The significance 

of trade unions in British culture was further strengthened by the Labour government which 

repealed the 1927 Trade Disputes and Trade Union Act.325  Under this Act unions could not 

be associated with political parties, civil servants could not strike and union funds were 

restricted. As expected unions began to expand and equally grow in influence.326 By 1979 

over half of the British workforce was unionized which was the highest in Europe at the 

time.327  

As the Thatcher government took office, they criticized trade unions for being monopolistic 

in the public sector which was resulting in low productivity, over-manning, restrictive 

practices, and strikes.328 Margaret Thatcher had, in her general election manifesto, used the 

‘Winter of Discontent’ to win the 1979 election.329 The ‘Winter of Discontent’ had been a 

sudden influx of public sector strikes and picketing that had resulted in the closing of schools 

and disruptions hospital services.330 Public opinion had swayed in favour of the conservative 

view against unions.331  

It is submitted in this dissertation that the leadership of Margaret Thatcher was instrumental 

in the curbing of union power. Margaret Thatcher promised trade union reforms aimed at 
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weakening closed shops, restrictive picketing and strike ballots.332 Margaret Thatcher did not 

just rely on legislation as a tool for reducing union power, but, also exhibited her abilities and 

skills as proficient crisis management leader.333 

5.2.3Law reforms under the Thatcher Administration 

The Employment Act of 1980 was the first legislative action taken by the Thatcher 

administration. This Act was amongst others aimed at the regulation of strike ballots and the 

provision of public funds for payment of trade union expenses. 334The provisions of the Act 

required 80% approval by workers to the conclusion of a closed shop agreement and the 

compensation of workers excluded from a closed shop agreement. 335The Act also restricted 

secondary action and limited lawful picketing to the union’s own work place grounds.336 As a 

result, this legislation gave many workers greater incentive from becoming unionised.337  

The Thatcher administration then passed the Employment Act, 1982 which generally 

restricted the definition of a lawful strike as one ‘wholly or mainly between workers and their 

own employers.’338 The Act increased the compensation afforded to non-unionized workers 

dismissed in contravention of the Act. The Act also reaffirmed the importance of the strike 

ballot.339 The Employment Act, 1982 introduced union liability for trade union industrial 

action which was unlawful. 

The Trade Union Act, 1984 was a comprehensive act that dealt primarily with trade election 

ballots, pre-strike ballots and trade union funds.340The Act stated that union executives were 

to be elected every 5 years through a secret ballot.341The Act effectively took the political 

influence away from the union executives by placing the decision making powers in the 

hands of union members. By virtue of this legislation the Margaret Thatcher led 

administration was empowering union workers to have more of a voice in the decisions made 
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on their behalf.342 As a result, many unions changed their election procedures in accordance 

with the legislative requirements.343 Union leadership consequently changed from a left wing 

stance resulting in less union opposition towards government depending on the electorate.344 

The most extensive and aggressive piece of legislation passed by the Thatcher administration 

was the Employment Act, 1988.345 Not only did this act reiterate the issues regarding ballots 

and liability of unions, it further empowered union members with the right to a pre-strike 

ballot which could be enforced in a court of law and the right not to be disciplined for 

refusing to strike.346 A Commissioner for the Rights of Trade Union Members was 

established through this Act, thus, showing the concern the Thatcher government had for 

union members.  As a result, it became more difficult for unions to strike, thus limiting their 

political influence. Furthermore, by giving union members the right to vote through the ballot 

system, unions were democratized.347 Whilst some resented the trade unions reforms by 

Thatcher, it must be understood that amongst the general electorate they were very 

popular.348 

The last legislative act with regards to labour law and union activity was the 1990 

Employment Act.349 Despite the Act reaffirming the unlawfulness of trade union 

discrimination, it passed significant provisions which effectively abolished the legal 

protection of pre entry closed shop agreements.350 The Office of the Commissioner for the 

Rights of Trade Union Members was also significantly empowered to be more active and 

involved with union activities.351The Commissioner could now ensure that no breaches of 

rules with regards to trade unions occurred especially ballot procedures.352 Through this 

empowerment union members could now exercise their union rights under the protection of 

the law. 
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Contrary to popular view that Margaret Thatcher was unpopular,353 opinion polls reflected 

that her trade union reforms were well received even amongst the major unions.354 The public 

ratings showed an overwhelming approval of approximately 82% for strike ballots and  69 % 

of the public were in agreement on the restrictive conditions on closed shop agreement. There 

was also 88% support for voting ballots to elect union leadership.355  

In conclusion it is evident that the Thatcher Administration was committed to curbing union 

power and making sure that they exercise their power in accordance with their members. This 

paper submits that unions should be accountable to its members and this will encourage 

responsible unionism. Hence it is essential to formulate legislation that regulates the exercise 

of power in a union especially based on the fact that unions have power that can be violent 

and destructive if exercised irresponsibly.  

5.2.4 The Coal miners’ strike of 1984 and the issue of Picketing 

The coal miners’ strike of 1984 was triggered by the decision of the National Coal Board to 

reduce government subsidies to the mines in the North of England, Scotland and Wales. The 

reasoning behind the National Coal Board’s decision was that the coal mines had become 

economically unviable as it was expensive to extract the coal due to high labour costs (over 

manning) and the oversupply of coal in the market. It was the board’s intention to make the 

mines more economically viable through mechanisation and focusing on a few pits.356 This 

meant that twenty thousand jobs in twenty mining communities would be lost. This was a 

serious concern as this would lead to unemployment and the termination of the primary 

source of income in these mining towns and communities. In essence the closure of the coal 

mines would directly affect the livelihood of the mining communities and such associated 

culture.  

The NUM was led by Arthur Scargill, a vocal critic of Margaret Thatcher’s government. 

Scargill was of the strong opinion that the policies of the government were clear, the 

destruction of the coal industry, coal miner’s livelihood and the NUM.357  On 12 March 1984, 

Arthur Scargill called on a national coal miners’ strike in all coal fields. 358As a result, of this 
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the NUM strike and pickets had a militant approach influenced by socialist and communist 

ideals.359 During the coal dispute mass picketing and flying pickets360 proved to be a central 

issue for the National Union of Mineworkers, the police and Margaret Thatcher led 

government.361 The Thatcher administration was intent on making the strike unsuccessful and 

ineffective. As a result, there was a concerted effort to ‘criminalise’ the presentation of mass 

picketing as anti-social and a threat to law and order by the government. 

Picketing involves more than just the desire to persuade others to support industrial action. A 

picket involves the dissemination of information and the demonstration or display of 

support.362 Picketing is an integral part of the organisation of the right to strike363 Picketing is 

necessary in ensuring that the right to strike has practical significance.364 Picketing has many 

forms which have always been variedly comprehended as either being lawful or unlawful 

depending on what is reasonable in the circumstances to mobilise support against an 

employer. But, what has been generally permitted is the assembly of workers in dispute to 

persuade other workers to support the dispute.365 This is the recognised meaning of picketing.  

Due to the absence of the explicit rights to strike and picket in the UK, there has always been 

substantial discretion by the police in what conduct they allow on the picket lines. It must be 

appreciated that large pickets pose a criminal threat which often result in arrests over a 

variety of offences. In conclusion the discretion afforded to police effectively allows them to 

control the activities and movements of pickets in industrial disputes.366 

The Thatcher government’s strategy was simple, laws would be passed that would remove 

the immunities of trade unions.  In essence trade union would become as ‘everyman’ before 

the law.367Changes were introduced by the Employment Acts 1980, 1982 and the Trade 

Union Act 1984. The series of laws were, according to the Tory government, aimed at 
                                                                                                                                                                                     
p36. 
359 Scargill, Arthur (interview) (July–Aug 1975). ‘The New Unionism’. New Left Review. Retrieved 19 April 
2013.: ‘Q: could you tell us how you became a militant trade unionist?’ A: ‘Well, my initiation wasn’t in the 
trade union at all. It was in the political movement’ [...] ‘So that was my initial introduction into socialism and 
into political militancy’ 
360 A flying picket is when picketers are mobilized and moved to picketing points when required. The 
significance being that they overwhelm the area with the intention of making the area impregnable.  
361 R East, H Power, P A. Thomas ‘The Death of Mass Picketing’  Journal of Law and Society 1985vol 12, no 3,  
362N. Blake, ‘Picketing, Justice and the Law’ in Policing the Miners’ Strike (1985; eds. B.Fine 
and R.Millar) p104.  
363 T. Bunyan, ‘The Police Against the People’ (vol.XX I I l)Race and Class 158. 
364 Ibid. 
365 Blake (note 349 above) pg105. 
366 ‘The Offence of Obstruction’ Crim.Law Rev(1983). 25-26. 
367 H.Beynon and P.McMylor, ‘Decisive Power - The New Tory State Against the Miners’ in 
Digging Deeper p.34. 
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ensuring that unions acted ‘responsibly’. It is this responsible behaviour that this paper is 

advocating for union to exercise. Unions must be accountable for the violence and destruction 

that result from the exercise of their collective right to strike and picket. This dissertation 

agrees with the position that Margaret Thatcher and her government took against the coal 

mining union in their attempts to resist sound economic reforms in the coal mining industry. 

This is because unions were striking to preserve a lifestyle and an archaic coal mining system 

which was no longer economically viable.  

5.2.5 The Battle of Orgreaves 

The mass pickets at Orgreave best illustrate what has been coined in British trade union 

history as the extreme manifestation of policing tactics. Despite the conflicting government 

reports and union statements it is clear that the Orgreave picket is worthy of examination 

when one looks at the exercise of the right to strike.368 

The clash between ten thousand striking miners and five thousand police officers on June 18, 

1984 is known as the Battle of Orgreave.369 The clash was a result of a call by the leader of 

the NUM Arthur Scargill to the coal miners to picket at the plant in an effort to stop British 

Steel’s coke convoys entering the Orgreave Coking Plant near Rotherham. The police were in 

strategic formations surrounding the miners in order to prevent them from interrupting the 

coke deliveries. The picketing strikers hurled bricks and stones and the police responded with 

mounted charges into the picketing lines. 

After the confrontations at Orgreaves, there were in total ninety three arrests. The injury toll 

was fifty one picketers and seventy two police. In response to the much criticised police 

tactics in policing the picket lines, Mrs Thatcher was quoted as saying that the police were 

upholding the law. What is clear from the interviews given by Margaret Thatcher is that she 

would not allow mob rule, intimidation and violence in industrial action.370  

Richards notes that 

She planned it very, very clever- you’ve got to admire her… It all fit in, in that ten year 

from ‘74 to ‘84… she was determined that, at any cost… she wasn’t going to be 

                                                           
368 East ( note 348 above).  
369 K  Perry ‘The Battle of Orgreave: how events unfolded’ 31 Jan 2014 available at 
http://www.telegraph.co.uk/news/politics/margaret-thatcher/10608896/The-Battle-of-Orgreave-how-events-
unfolded.html (accessed 10 September 2014). 
370 Ibid ‘You saw the scenes on television last night. I must tell you that what we have got is an attempt to 
substitute the rule of the mob for the rule of the law and it must not succeed’. 
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humiliated and defeated the same way Ted Heath was… it was all geared up for her to 

smash the National Union of Mineworkers – and by God, it worked.  It’s hard to say it, 

but, it worked.371  

Looking back on the strike, Margaret Thatcher said it had been about more than uneconomic 

closure of pits. It had become a political strike where Marxists wanted to defy the law of the 

land and economics.372 This dissertation agrees with Margaret Thatcher’s opinion. This is 

because the National Union of Mineworkers had changed itself into a political movement 

aimed at preserving a mining system which was at odds with the government and defied 

economic logic. The defeat of the NUM miners’ strike of 1984–85 in the coal industry was a 

defining moment in British industrial relations.  For Margaret Thatcher and the Conservative 

Party, the defeat of the NUM was seen as a major political victory. The ability of the 

Thatcher administration to defeat the NUM led coal miners’ strike enabled the government to 

realise its fiscal objectives. In the process Margaret Thatcher curbed trade union power.  

The government had the intention not to yield to the coal miner’s demands not to close the 

economically unviable pits.373 The appointment of Lawson by Margaret Thatcher was such 

an indicator. Lawson the then Secretary of State Energy clandestinely built up coal stockpiles 

at power stations, promoted the use of oil electricity generators and special transportation 

systems of raw materials.374 In essence Lawson ensured that the government had sufficient 

resources to invalidate the effects of the coal miners’ strike in accordance with Margaret 

Thatcher’s plan.  A serious concern of the Thatcher government was the possibility of 

secondary strikes or sympathy strikes by other industries (steelworkers and electricians) in 

support of the coal miners. The government had formulated legislation to curb such a 

possibility and also relied on the negotiation and skillful concessions to such industries.375 As 

a result, one of the union leaders of the Iron and Steel Trades Confederation refused to come 

to the aid of the coal mine workers who had called for the prevention of rail transportation of 

coal. Bill Sire is quoted saying that he was not willing to sacrifice his industry at the altar of 

the coal strike.376 Such isolation of the coal miners due to concessions given to the railway 

                                                           
371 A Richards, Miners on Strike Class, Solidarity and Division in Britain (1996), p. 125. 
372 Callinicos (note 345) p36. 
373Callinicos (note 345)  ,  The arrangements to transport chemicals were made in secret, and were kept so 
confidential that even members of his own cabinet did not know of them. p44. 
374 Vinen, Thatcher’s Britain, p160. 
375 Ibid ,pg 167.  
376 Vinen (note 374) p170-5This move would have cost jobs in the steel industry. 
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men and other industries that would have naturally allied with the coal miners greatly 

impacted the effectiveness of the strike. 

5.2.6 The effect of Margaret Thatcher’s industrial reforms 

On the 1st of March 1985 the NUM called the strike off with no agreement made between 

them and the government.377  But, the question that needs to be answered is whether Margaret 

Thatcher was successful in changing industrial relationships in the UK regardless of ending 

the coal mine strike. It is clear that she passed effective legislation and effectively managed 

the strikes that plagued her terms in office. 

A statistical look at the effect of Margaret Thatcher’s policies show that government and 

trade union interaction through meeting fell from 1979’s 27% to 10% in 1988.378 These 

statistics might show less association between the government and trade unions, but, they 

reflect the political reality that unions no longer had power or the ability to influence 

legislation passed by the Conservative government led by Margaret Thatcher.  As a result, of 

the policies of Thatcher and the defeats of the coal miners’ strike amongst many others union 

activity in the UK dropped. Total union density dropped from 58.7% in 1978, to 46.5% in 

1988.379 The total number of trade unionists decreased from 13.5 million in 1979 to 10.5 

million in 1986 in particular 72% of NUM members left between 1979 and 1986.380 Due to 

the significant critical drop in their ranks trade unions began to merge.381 

This chapter through it comparative study has demonstrated how the Thatcher administration 

managed to curb the power of trade unions in the UK. This was achieved through the use of 

legislative material and the asserting of government authority over strikers and unions. South 

Africa must be willing to adopt the same determined approach the Thatcher administration 

took in curbing union power. 

 

                                                           
377 Vinen (note 374), p170.  
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379 Marsh (note 347 above) pg 301.  
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5.3 The UK laws and international law 

There is great legal debate as to whether the labour reforms passed by Margaret Thatcher 

adhered to the ILO principles. In RMT v the UK in the European Court of Human Rights382, 

the Court ruled that the UK laws banning secondary industrial action did not violate the right 

to freedom of association under the European Convention on Human Rights. Furthermore, 

the court established that UK law did not interfere with the human rights of trade union 

members, albeit it does not violate them.383The unanimous decision by the Court that there 

was no breach of Article 11 of the Convention, which guaranteed the right to freedom of 

peaceful assembly and of association with others, was upheld. The European Court decided 

that the ballot claim was ‘manifestly ill-founded’ and not admissible. Consequentially the 

court did not then decide whether the ballot notice provisions did in fact breach the ECHR.384 

The court dismissed the claim by the union that pre-strike ballots would be unnecessary 

burdensome considering the huge size of their members. 385 

The court accepted that banning secondary strikes was an infringement of the right of 

freedom of association. The court was however, satisfied with the justification that the 

government was pursuing a legitimate cause. This is because industrial action will be taken 

against the employer’s suppliers, customers and other employers in the sector, as it does in 

other countries. In its extreme form secondary action has the capability of turning into a large 

sector strike known as a general strike. Thus, the protection of the rights of others workers, 

employers and the general public in the protection of the economy and the disruptions that 

ensue were held to be legitimate justifications. 386 The courts acknowledgement of protecting 

the economy is very significant to this paper. This is because the economy is crucial to the 

existence and security of a State. Hence government should be able to outlaw strike action 

that irreparably threatens the economy. 

In conclusion the laws passed under the premiership of Margaret Thatcher were restrictive 

and aimed at preventing riots, irresponsible strike action and promoting legitimate strike 

action. It is submitted that a strike should not be violent and destructive. It must be peaceful, 

legitimate, electorally supported by employees through a ballot and promote orderly 

                                                           
382 The National Union of Rail, Maritime& Transport Workers v The United Kingdom [2014] ECHR 366. 
383 N Huffer ‘UK law on industrial action does not violate human rights, Court says’ available at 
http://www.clarkslegal.com/PrintArticle/1928 (accessed 7 September 2014). 
384 RMT v. the UK (note 382 above) para 45. 
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http://www.clarkslegal.com/PrintArticle/1928
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collective bargaining. The strikes and pickets in the UK during the reign of Margaret 

Thatcher were the complete opposite. Strikes in the UK especially in the mining sector were 

damaging the economy as indicated. Margaret Thatcher was determined not to condone or 

sympathise with such behavior under the guise of strike action. 

5.4 The Botswana position 

It is argued in this dissertation that strike action has the potential to irreparably harm the 

economy of a country with social and economic effects. The truth of this argument is evident 

when we look at the effects on countries that are heavily dependent on particular sectors of 

their economy. Botswana is one such example that economically depends on its diamond 

mining industry.387 This dissertation submits that Botswana would be adversely affected by a 

long protracted violent and destructive strike in its diamond mining sector. This concern to 

minimize the harm caused by strikes was one of the arguments presented by the government 

of Botswana in a court case challenging its propositions to limit the right to strike in key 

economic sectors of Botswana. 

It was the government’s argument that limiting the right to strike in key economic sectors 

such as the diamond industry was in the best interests of the Batswana people. Government 

went on to show how the wealth derived from the diamond industry contributed a 

significantly large portion of the national budget. The national budget according to the 

government paid for services such as health, education and various social security programs 

enjoyed by the majority of people in Botswana.388 It’s against this key economic significance 

that the government was quite clear in its proposals to prevent strike actions in such ‘essential 

industries’. This is because a prolonged strike in the diamond industry would have enormous 

adverse effects on the lives of the general population. The government also went on to show 

how the effects of the previous prolonged strikes had negatively impacted the mining 

industry. The government stated how it had a duty to safeguard the economic future of the 

country.389  

                                                           
387BCM Meeting Attachments available at  http://www.bcm.org.bw/reports.html (accessed 4 June 2014). 
388 ‘Botswana presidents office response’ 08/07/11 available at http://www.gov.bw/en/Ministries--
Authorities/Ministries/State-President/Office-of-the-President/Tools--Services/NewsPress-
Releases/Government-disappointed-by-annulment-of-Statutory-Instrument-on-Essential-Services-/ (accessed 5 
September 2014). 
389 High Court of Lobatse, Botswana Public Employees’ Union and others v. Minister of Labour and Home 
Affairs and others para 45. 

http://www.bcm.org.bw/reports.html
http://www.gov.bw/en/Ministries--Authorities/Ministries/State-President/Office-of-the-President/Tools--Services/NewsPress-Releases/Government-disappointed-by-annulment-of-Statutory-Instrument-on-Essential-Services-/
http://www.gov.bw/en/Ministries--Authorities/Ministries/State-President/Office-of-the-President/Tools--Services/NewsPress-Releases/Government-disappointed-by-annulment-of-Statutory-Instrument-on-Essential-Services-/
http://www.gov.bw/en/Ministries--Authorities/Ministries/State-President/Office-of-the-President/Tools--Services/NewsPress-Releases/Government-disappointed-by-annulment-of-Statutory-Instrument-on-Essential-Services-/
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The government would express its open disappointment in the judgment passed against it by 

the High Court. In Botswana Public Employees’ Union v. Minister of Labour and Home 

Affairs390, the court had to decide whether the decision by the government broadening of the 

essential service list to include Veterinary services, diamond industry and teaching was valid 

according to s 49 of the Trade Disputes Act.391 

5.4.1 Botswana Public Employees’ Union v. Minister of Labour and Home Affairs  

In Botswana Public Employees’ Union v. Minister of Labour and Home Affairs, the union 

applicants argued that amendments to section 49 of the TDA were not compatible with the 

Botswana ILO obligations.392 The court stated that it was bound to interpret constitutional 

and statutory provisions in accordance with international law.393 

In the courts judgment it narrated how Botswana had ratified two ILO Conventions, 

Convention 87 on Freedom of Association and Protection of the Right to Organize 

Convention 98 on the Right to Organize and Collective Bargaining. The court applied the 

interpretation of the ILO Committee of Experts on the Application of Conventions and 

Recommendations (CEACR), which defines essential services as being limited to ‘services 

the interruption of which would endanger life, personal safety or the health of part of or the 

whole population’.394 The court accepted the definition and the recommendations of the 

CEACR as a general source of international law.395 The court also noted how the experts had 

expressed its opinion to the Government that such additions to the list of essential services 

was not acceptable and an amendment was necessary in line with ILO obligations.396 

The union further argued that the current list of essential services was a breach of the 

constitutional right to freedom of assembly and also that the justification for such limitation 

of the right to strike was unreasonable in a democratic society.  In response to these 

arguments the court was explicit in stating how it was unclear under Botswana law if the right 

                                                           
390 High Court of Lobatse, Botswana Public Employees’ Union and others v. Minister of Labour and Home 
Affairs and others, MAHLB-000674-11, 9 August 2012. 
391 Trade Disputes (Amendment) Act, 23 of 1992. 
392 Ibid, para. 28.4. 
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Application of Conventions and Recommendations, International Labour Conference, 81th Session, Geneva, 
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to association included the right to strike. But, the court held that it was bound to interpret 

section 13 of the right to freedom of assembly in consistency with international law.397 Thus, 

the court authoritatively held that the right to strike is included in section 13.398 The court 

further went on to state how international law did not recognise the limitation of the right to 

strike based on safeguarding economic interests. This is because of the ILO committee of 

experts acceptance of limiting the right to strike based on essential services.399 The court then 

held that the additions to the list of essential services were in breach of Section 13 of the 

Constitution and should be accordingly struck down as unconstitutional.400 

5.4.1.1 Criticism of the judgement 

 The judgement passed by Dingake J is not convincing and does not seem to fully appreciate 

the consequences of strikes as elaborately stated by the government. The judgement is of 

great significance to South Africa due to the similarities of the legal systems and also the 

international obligations. Hence it is most likely that should South Africa decide to safeguard 

its economic interests through limiting the right to strike, the court might be influenced by the 

reasoning in the Botswana judgement and the Constitutional guarantees. 

The Botswana judgement should be criticised for its failure to appreciate the danger that 

exists when industrial action is unchecked and the effect on the economy. The importance of 

the economy is essential in securing the economic lives of not just the people but, business 

enterprises in which hospitals are included. The assumption that economic interests serves 

capitalists at the expense of labour is inaccurate. The argument forwarded by Botswana is in 

the best interest of the general public. Prolonged violent strikes are not in the best interest on 

the general population of Botswana. This is because strikes in the diamond sector in 

Botswana affect the economy of the country. There for it is against this backdrop that the 

court should have applied the rationality or proportionality tests in order to balance 

conflicting rights. 
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5.5 Conclusion  

This dissertation argues that the right to strike must benefit of everyone and promote national 

interests. The exercise of the right to strike must not be destructive to the economy. The right 

to strike and picket must be protected and fostered in every industrial country. However, 

there should be no right to strike and picket which is characterised by violence and 

destruction. This chapter has shown how the irresponsible use of the right to strike and picket 

was not condoned by Margaret Thatcher. According to Margaret Thatcher such conduct was 

not picketing but, instead was unlawful conduct which deprived others of their lawful rights. 

The chapter has also highlighted the disappointment of the Botswana government over a 

court decision that did not appreciate their intention to limit the right to strike in 

economically sensitive sectors such as the diamond mining industry.  

In the next chapter, this dissertation will elaborate more on the economic justification of 

limiting the right to strike and conclude with the possible remedies to prevent further strike 

violence in the mining industry.   
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Chapter 6: Limiting the right to Strike and Transforming the 

mining industry: Conclusion and Recommendations 

6.1 Introduction 

Throughout this dissertation the aim of this research has been to show the significance of the 

mining sector to the economy and government revenue. However, the dissertation has shown 

that strikes in the mining sector pose a significant risk to the performance of the economy 

particularly when violent and prolonged. In this concluding chapter, the focus of this 

dissertation will be to justify the  limiting of the right to strike based on economic reasons in 

a bid to proffer solutions and recommendations that may be helpful in transforming labour 

relations in the mining sector.  

6.2 The economic justification and the European Court of Justice (ECJ).  

This dissertation has proposed the limitation of the right to strike in sensitive areas that are 

crucial to the performance of the national economy. The peaceful withdrawal of labour can 

be disruptive to the productivity of a mining operation and a prolonged continuous disruption 

may have adverse effects on the economy’s performance. It is on this basis that the Margaret 

Thatcher administration aimed to curb union powers and the Botswana government to pass 

legislation that prevented strikes in key economic sectors. In Botswana Public Employees’ 

Union v. Minister of Labour and Home Affairs,401 the court dismissed the government’s 

argument stating that international law did not recognise the limitation of the right to strike 

based on safeguarding economic interests. This is in keeping with the ILO Committee of 

Experts view that the right to strike should be limited only in the case of essential services.402 

In Botswana Public Employees’ Union v. Minister of Labour and Home Affairs the court held 

that the government’s intention to limit the right to strike in certain sectors of the economy 

was a violation of s 1 (c) (d),403 of the International Covenant on Economic, Social and 
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Cultural Rights.404 This is because there is no definitive definition of the right to strike that 

stipulates the nature and extent of how the right to strike may be exercised. However, the 

Committee of Experts are there to provide guidelines by prescribing minimal rules and are 

merely suggestive and should recognise the varying nature that the exercise of the right to 

strike may take in various countries. Mining in South Africa (SA) is of great importance to 

the performance of the SA economy and source of government tax. In light of this importance 

it is suggested that the right to strike should be limited due to the economic consequences it 

poses to the South African people. 

Though the Botswana judgement and opinion of the Committee of Experts disagree with such 

economic limitations of the right to strike, the European Court of Justice has adopted a 

different authoritative opinion. The European Union (EU) is a unique economic and political 

partnership between 28 European countries. The EU began as a purely economic union but, 

has evolved into an organisation spanning policy areas, from development aid to 

environment. This evolution is marked by the change from the European Economic 

Community (EEC) to the European Union (EU) in 1993. The single market principle is the 

EU's main economic engine which enables most goods, services, money and people to move 

freely. 405 This brief background is important in the understanding and application of the 

principles derived from the case of International Transport Workers’ Federation and Finnish 

Seamen’s Union v Viking Line ABP and OÜ Viking Line Eesti (Viking),406 which has 

attracted critical commentary in the understanding of free movement law within the European 

Union. 

The facts of Viking are that 

In the Viking case, a Finnish company sought to re-flag one of its ships (the Rosella, 

which operated on the route between Tallinn and Helsinki) under the Estonian flag, so 

that it could hire an Estonian crew and pay those workers less than the existing Finnish 

crew. The International Transport Worker’s Federation (ITF), which had an explicit ‘Flag 

of Convenience’ policy and to which the Finnish Seaman’s Union (FSU, of which the 

Rosella’s crew were members) was affiliated, instructed the FSU and other affiliates to 

engage in industrial action to prevent the realisation of Viking’s plans. Following the 

                                                           
404 International Covenant on Economic, Social and Cultural Rights, G.A. res. 2200A (XXI), 21 U.N.GAOR 
Supp. (No. 16) at 49, U.N. Doc. A/6316 (1966), 993 U.N.T.S. 3, entered into force Jan. 3, 1976. 
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breakdown of negotiations, which had included an undertaking from Viking that no 

redundancies would be effected during the initial re-flagging phase, Viking sought an 

injunction in the English High Court against the ITF and the FSU for both actual and 

threatened strike action, on the basis that the strike actions constituted restrictions on its 

right of establishment under (then) Community law.407 

The court held that the right to take collective action is acknowledged to be a fundamental 

right within Community law, but, the exercise is subject to limitations laid down in both 

national and Community law.408 In determining this issue the court also held that collective 

action such as that taken by union falls within the scope of the EC Treaty provisions on both 

services and establishment.409 The actions taken by the union were found to constitute prima 

facie restrictions on the freedoms of establishment and services. The court then introduced 

the justification and proportionality test to assess whether the union had demonstrated that 

their actions were justifiable on public interest grounds and proportionate to Viking’s market 

rights.410 In Viking the Court was very clear that action taken by the union (ITF) to prevent 

the Viking company from registering vessels in other Member States could not be justified.411  

The court held that collective action could be justified in the context where working 

conditions were being jeopardised, which was not the case.412 The court further held that even 

when collective action is justifiable the unions must satisfy the proportionality test. The 

union’s actions must be necessary and suitable for the attainment of objective goals. The 

proportionality test also includes the use of less restrictive available means of collective 

bargaining.413  

The European Courts decision can be summed up in its ground ruling which notes 

That restriction may, in principle, be justified by an overriding reason of public interest, 

such as the protection of workers, provided that it is established that the restriction is 

suitable for ensuring the attainment of the legitimate objective pursued and does not go 

beyond what is necessary to achieve that objective. 
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It is from this European judgement in Viking inspires the possibility of limiting the right to 

strike based on economic reasons. It is clear from this judgement that the court was 

influenced by the economic purpose of the European Union and the need for labour laws to 

confirm with free market principles.  Advocate General Maduro’s opinion best articulates the 

court’s reasoning in that a degree of responsibility needs to be assumed by workers to realise 

the full benefits of economic integration.414 

6.3 Applying the ECJ decision to the South African context 

 In South Africa, section 36 of the Constitution (limitations clause) must be applied when 

competing rights are balanced against each other and limited. It is the argument of this 

dissertation that the right to strike, in key economic sectors such as mining, must be limited 

when it becomes detrimental to the performance of the economy and interests of South 

African citizens.  

Section 36 provides that: 

The rights in the Bill of Rights may be limited only in terms of law of general application 

to the extent that the limitation is reasonable and justifiable in an open and democratic 

society based on human dignity, equality and freedom, taking into account all relevant 

factors. The factors include the nature of the right; the importance of the purpose of the 

limitation; the nature and extent of the limitation; the relation between the limitation and 

its purpose; and less restrictive means to achieve the purpose.415 

As in the ECJ judgement in Viking, the South African judiciary can also attempt to limit the 

right to strike based on economic reasons by applying sections 39 and 233 of the 

Constitution.416 The approach in South African Transport and Allied Workers Union v 

Garvas, 417 where court limited the right to freedom of association by extending civil liability 
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to unions is important in the determination of whether the same judicial reason can be applied 

to limit the right to strike based on economic considerations. 

The Court noted in Garvas that: 

The right to freedom of assembly is central to our constitutional democracy. It exists 

primarily to give a voice to the powerless. This includes groups that do not have political 

or economic power, and other vulnerable persons. It provides an outlet for their 

frustrations. This right will, in many cases, be the only mechanism available to them to 

express their legitimate concerns. Indeed, it is one of the principal means by which 

ordinary people can meaningfully contribute to the constitutional objective of advancing 

human rights and freedoms. This is only too evident from the brutal denial of this right 

and all the consequences flowing therefrom under apartheid. In assessing the nature and 

importance of the right, we cannot therefore ignore its foundational relevance to the 

exercise and achievement of all other rights.418 

The peaceful exercise of the right to strike is important in labour relations and empowering 

workers to collectively bargain effectively against exploitative mining companies. However, 

the importance of the economy cannot be understated because the economy is essential in the 

fulfilment of the Constitutional provisions and governments’ ability to provide essential 

services. It has been argued throughout this dissertation that the mining operations and 

revenue generated through taxes supplements the national budget significantly.  Disruptions 

in the mining sector translate to poor economic performance and government having limited 

resources to provide for essential services.419 It is on this basis that the dissertation argues that 

the exercise of the right to strike should be limited when employee demands are 

unreasonable, no longer serve the purpose of collective bargaining and threaten the existence 

of mining operations. 

As noted by many scholars and the unions, the right to strike is their only tool in the 

collective bargaining system.420 This dissertation does not support this view because strike 

action must be the tool of last resort of employees. The notion that strike action is the only 

tool or weapon is indicative of employees as powerless without the option of striking is 

                                                           
418 (2012) 33 ILJ 1593 (CC), para 61. 
419 E Nel ‘Local Economic Development: A Review and Assessment of its Current Status in South Africa’, 
Urban Studies, (2001) 38:1003-1024. 
420 Brassey (note 11 above). 
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inaccurate.421 There are various methods unions and employees can use to influence 

management for better working conditions apart from striking. The LRA prescribes these 

alternate options through dispute resolution mechanisms such as conciliation, mediation, 

arbitration and adjudication. Unions and employees alone cannot be expected to resolve all 

their demands alone, the courts, the public and government should participate in the 

negotiation of better working conditions.  

It is suggested that government should play a more active role in negotiations where 

employees and employers in key sectors of economy fail to resolve their grievances. It is the 

role of government to ensure that employers adhere to fair labour practises and protect the 

interests of their citizens against capital exploitation. Government has the means and capacity 

to enforce better working conditions through the creation of positive obligations on the 

employer.422 Though further regulation of the labour market is not appreciated, the 

government can make such exceptions where it is obvious that the employer is being driven 

by greed and lack of human consideration of important principles like pay equality and 

human dignity. The option of taxing is also an alternative that should be considered by 

governments when they enter into such mining agreements with these companies.423 In the 

pursuit of better working conditions such mining companies should get tax incentives. 

Companies that fail to offer acceptable working conditions, government should tax more and 

ensure that those taxes benefit the employees and mining communities. The government 

should partner with these mining companies and local authorities to provide better housing 

and provision of basic services similar to the Marikana housing initiative.424 All these options 

need to be explored in an effort to highlight the notion that employees are not alone and 

without options apart from striking.   

6.4 The need for transformation in the mining sector 

South Africa has noted a groundswell of judicial sentiment against the effects of strikes. In an 

article by Rycroft who suggests that a violent strike may lose its legal protection (following 
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the Tsogo Sun Casinos (Pty) Ltd t/a Montecasino v Future of SA Workers Union judgement) 

Rycroft notes that: 

This court will always intervene to protect both the right to strike, and the right to 

peaceful picketing. This is an integral part of the court’s mandate, conferred by the 

Constitution and the LRA. But, the exercise of the right to strike is sullied and ultimately 

eclipsed when those who purport to exercise it engage in acts of gratuitous violence in 

order to achieve their ends. When the tyranny of the mob displaces the peaceful exercise 

of economic pressure as the means to the end of the resolution of a labour dispute, one 

must question whether a strike continues to serve its purpose and thus, whether it 

continues to enjoy protected status.425 

Though the article by Rycroft focuses on violence being a ground for the withdrawal of 

protection, this dissertation suggests that once a strike is violent it automatically ceases to be 

functional in collective bargaining and it becomes a criminal matter and should be dealt as 

such. However, protection status of peaceful striking employees should be withdrawn when it 

becomes clear that their demands cannot be met or have become unreasonable. The right to 

strike is ‘for the purpose of collective bargaining’ and the legislative LRA protection is to 

promote collective bargaining.426 South African is supportive of collective bargaining 

because it ‘enhances the human dignity, liberty and autonomy of workers by giving them the 

opportunity to influence the establishment of workplace rules and thereby gain some control 

over a major aspect of their lives, namely their work’.427 

However, where collective bargaining demands and peaceful exercise of the right to strike 

threatens the existence of a company, industrial sector and the economy such industrial action 

must lose protection. In Buthelezi v Labour for Africa,428 the court was of the opinion that it 

could only consider the nature of the demand in extreme cases, when an unconscionable or 

outrageous demand led to an inference that there was no intention to negotiate.  It is against 

this backdrop that the peaceful exercise of the right to strike must not unreasonably harm the 

economic viability of the mining sector. The demands of the employees must be reasonable, 

attainable and economically feasible based on the mining operations capacity. There is no 

explicit provision in the LRA which expressly provides for a strike to lose its protected status. 

                                                           
425 Rycroft (note 250 above) and see (2012) 33 ILJ 998 (LC), para 13. 
426 s 27(4) of the Bill of Rights. 
427 Health Services & Support-Facilities Subsector Bargaining Assn v British Columbia (2007) 2 SCR 391; 
(2007) SCC 27 para 82. 
428 Buthelezi & others v Labour for Africa (Pty) Ltd(1991) 12 ILJ 588 (IC) 592G-H. 

http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7Blabl%7D&xhitlist_q=%5bfield%20folio-destination-name:%27y1991v12ILJpg588%27%5d&xhitlist_md=target-id=0-0-0-14859


95 
 

But, the Labour Court under s 158(1) (a) (iv) grants the court implied powers it may deem 

appropriate to remedy a labour dispute through a declaratory order. Hence the Labour Court 

could declare a peaceful strike, which is accompanied by unreasonable demands, unprotected. 

Through an analytical interpretation of the law, this dissertation affirmatively concludes that 

strike violence is unlawful conduct and should not be condoned by the courts and law 

enforcement.  

Jafta J delivered a minority judgement which perfectly articulates this viewpoint that: 

Accordingly, it is incorrect to read s 11(2) as providing a defence to claims for damages 

which arise from violent gatherings only. Nor do I find support in the text of s 11 of the 

Act for the view that it was ‘designed to prevent unlawful violent behaviour’ as the 

Supreme Court of Appeal held.  If that was the case, then it could have meant that 

SATAWU’s claim fails at the starting line because s 17 of the Constitution guarantees 

peaceful gatherings only. A provision that prevents violent gatherings cannot be held to 

be limiting the right of assembly in s 17 of the Constitution.429 

The minority judgement of Jafta J clearly expresses the submissions of this dissertation that 

violent exercise of the right to strike and picket is unlawful and should not receive any legal 

condonation.  The UK under the premiership of Margaret Thatcher underwent a series of 

transformative labour reforms that demanded both political will and leadership aimed at 

curbing union power and industrial economic inefficiency.430According to Van Wyk431 the 

SA mining sector needs to be transformed in order to address problems such as gross 

inequality, poor working and living conditions which are similar irrespective of gold, coal or 

platinum mining. But, Van Wyk argues that these working conditions are dependent on the 

laws and governments of the country these companies are operating in. Van Wyk cites the 

Zimbabwean Impala managed mines of Ngezi and Mimosa which have proper working and 

living conditions which is a stark contrast to the South African Impala, Platinum and 

Aquarius mines. Van Wyk attributes this to Government attitude in the enforcement of laws 

and policies.  
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It’s not who’s sitting on their boards. Who are they scared of? That’s the question. And I 

can tell you they’re scared of the Zimbabwean government, so they do everything by the 

book in Zimbabwe.432 

Politicians are flaunting the laws of South Africa in an effort to maximise their investment 

returns in the already exploitative mining companies. According to Van Wyk this is 

evidenced by the presence of prominent political families in mining operations such as 

Lonmin and Cyril Ramaphosa , Aquarius mine and the Sisulus and the Mandelas  and Anglo 

Platinum and Vali Moosa to mention a few. According to Van Wyk the mining industry is 

polluting the air, water and land degradation but, now there is also ‘political pollution of our 

democracy’. Such pollution has led to Marikana shootings where the police were allegedly 

called in to ‘protect private capital as if they are the private security company of the mine’.433 

It is against this backdrop that Van Wyk calls for transformation of the mining industry and 

the enforcement of the laws regulating the industry. Van Wyk advocates for this systematic 

transformation and setting the conditions for investment by noting that 

Yes, it should be systemic. And it should be human-rights focused. And we should not 

worry about foreign investment, foreign investment, foreign investment. Zimbabwe 

indigenised the mining sector by demanding 51 percent ownership, etcetera. Did Anglo 

run, did Aquarius run? No, they didn’t run. They simply, meekly agreed. So we can 

actually be much stronger because we have 80 percent of this mineral. No one else has 

this mineral – between us and Zimbabwe, we control this mineral.434 

Crime and disorder in the mining sector are generated through a mixture of social, economic 

and political factors. The police are called in to suppress such criminal conduct when 

established interests are threatened. In South Africa the prevention of crime and maintaining 

public order are the Constitutional responsibilities of the police.435 However, if crime or 

disorder occurs as the result of a breakdown of legislative systems such as the mining 

collective bargaining system there is little the police can do to prevent violence from taking 

place. This is because the violence in the mining sector is being determined by the collective 

bargaining structures beyond the control of the police. But, regardless of this, this dissertation 
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affirms that violence in strikes is unlawful and should be treated accordingly with the police 

executing their constitutional mandate.  

However, the police alone cannot change this violent behavioural practise that appears to 

manipulate the collective bargaining system in the employees favour. That is why this 

dissertation calls for a concerted effort by all arms of government especially the judiciary and 

police. Despite this, little has been done to deter unions from leading violent strikes. The 

courts have failed to award significant compensation claims lodged by employers who have 

suffered from property destruction at the hands of riotous employees. This has led to the 

perception that violence is essential in the effectiveness of the strike. Despite the politicians 

publicly criticising violent strikes little has been done to pass legislative reforms to 

implement the desired changes to peaceful democratic dispute resolution. It is the view of this 

dissertation that the unlawfulness of violent and destructive strike and pickets in the mining 

sector requires a collective concerted effort aimed at ensuring that this conduct is not 

rewarded and the perpetrators are held accountable to the full extent and measure of the law. 

6.5 Solutions and Recommendations 

This dissertation acknowledges that strike violence is a consequence of the socio economic 

and political context coupled with the inadequacies of the collective bargaining system to 

resolve the expectations of mineworkers. Such frustration leads to violence which cannot be 

merely resolved by police suppression as evident in the Marikana shootings. Labour laws 

must be reformed to better address the issues that give rise to favourable conditions for 

violence, intimidation, unnecessary prolonged disruptions and property destruction.   

According to Brassey436 deeper structural changes are required in the labour law market to 

address all the problems faced. Brassey calls for fundamental changes in the laws that govern 

the labour market including repealing labour legislation that unreasonably extends statutory 

bargaining agreements to non-parties.437 Brassey calls this extension of collective agreements 

as means of keeping big companies and unions in a non-competitive environment from small 

unions and smaller companies that cannot afford to meet the threshold requirements. Though 

collective agreements have advantages it is clear from this dissertation that they have resulted 

in an increasing number of strikes. This shows us that the current collective bargaining 

system is not effective and needs to be readdressed to consider the plight of small unions, 
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smaller companies and non-unionised employees. This dissertation suggests that collective 

agreements be recognised and their extension should not ‘unreasonably’ infringe other 

employees right to fair labour practises. 

According to Brassey, South Africa has the highest strike rate in the world. Brassey states 

that, in an environment where wage settlements are realistically pitched, workers will have 

significantly reduced motive to strike due to understanding and reason. Brassey finds the 

structures and processes of strikes satisfactory as they are mostly in compliance with the 

Constitution and the ILO.438 However, the problem with the labour laws, Brassey contends, is 

in their application and enforcement. Failure to apply and enforce strike laws has resulted in 

violent strikes and pickets. It is against this backdrop that the labour laws need to at least be 

enforced in order to identify possible flaws in the legislation. 

Under the 1956 LRA strike ballots were mandatory. It is accepted that this provision had a 

chilling effect on strike action, was costly and complex. But the technological advances will 

make strike ballots more efficient, transparent and faster to conduct. Similar to the Margaret 

Thatcher labour reforms voting should be seen as the democratisation of the workplace and 

union to prevent minority leftists from hijacking the unions and jeopardising the livelihood of 

fellow employees. Voting ensures accountability and reflects the magnitude of discontent. 

Union members should have the right to elect their representatives and leaders through 

conducted ballots. It is against this backdrop that section 67 (7) of the LRA should be 

repealed as it sends a message that a union can disregard its own internal democratic 

provisions. The legislature must ensure that unions are accountable to members through the 

guaranteeing of the respect of their right to vote on matters of interest such as leadership and 

representation. But, unions have castigated such proposals citing them as ‘revival of 

Apartheid remnants’, this has led to several LRA drafts excluding this procedural 

requirement. 439  

The issue of union liability under the LRA and the Regulation of Gatherings Act is adequate 

in the regulation of the right to association. But, what needs to be done is for the law to be 

applied effectively. Brassey gives the example of strict liability to football clubs for stadium 

hooliganism and this has resulted in reduced incidents of hooliganism through stadium 
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enforcement and other rules that have contributed to this change. The same approach needs to 

be adopted for unions to prevent deniability for incidents such as the Marikana shooting or 

any strike related violence.440 Unions must be held vicariously liable for the unlawful 

damages that are as a result, of their member’s actions. 

Hartford argues that ‘the mining strike wave crisis emerges from gross inequality and 

poverty.’441 The additional financial and work cycle burdens arising from the apartheid 

migrant labour system have made it intolerable for mining employees to continue working 

under the same conditions. According to Hartford ‘the institutions of collective bargaining, 

both in the form of the company and the union structures and processes have displayed signs 

of inability to address the root causes of the employee grievances.’442 The restoration of the 

mining industry according to Hartford requires leadership in government, labour and 

corporate SA, who must have the will to modernise and transform the industry. 

Hartford suggests the following measures: 

‘Transform and invest in the migrant labour system to modernise labour migrancy through a 

new migratory labour model founded on:  

 human dignity and promotion of the mining industry as an employment attractor  

 short work cycles and continuous operations  

 significant pay rewards in a flatter remuneration structure on re-organised work 

processes  

 modern, world class, living quarters for migrants underpinned by an efficient (flight, 

rail or road) migrant commuter transport network  

 restoration of the migrant nuclear family to good health  

 banking to facilitating maximum remittances to rural areas  

Overhaul stakeholder relationships and transform/capacitate the front line manager:  

 Freedom of association, worker democracy and management people problem 

resolution capacity should guide all choices on union rights, levels of bargaining, 

recognition procedures and the like  
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 Ensure constituency-based union accountability and democracy  

 Deepen freedom of association and democratic processes for union accountability in 

bargaining units, rights of shop stewards and threshold representation levels  

 Rapidly transform line management function to create language synergy and strong 

people problem resolution skills  

 Restore line function to be accountable for people problem resolution and employee 

communication  

 Measure and reward line management for effective people problem resolution and 

effective communications’443  

Hartford’s ideas are based on the constitutional provision of equality and human dignity as a 

standard that needs to be observed throughout the mining industry. This dissertation concurs 

with Hartford’s solutions to the mining industry in order to prevent further strike violence. 

Though this is long term solution to the problem, this dissertation is more concerned about 

the mining industry because of its importance to the economy. 

6.6 Conclusion 

This dissertation has highlighted the problem of strike violence in the mining industry as an 

unlawful problem caused by employees and trade unions that do not observe the law. This 

disregard of the law does not require the LRA or any labour provisions to be re-enacted but, 

rather that the police and the court apply and enforce the law in an effort to deter employees 

from engaging in such practises.  

In conclusion the regulation of the right to strike is in most respects sufficient.  However, it is 

the enforcement of the law and political will that needs to realigned with the objectives of the 

Constitution and the LRA. The inclusion of voting procedures in unions will assist in the 

democratisation of union structures and call for union accountability. The non-extension of 

‘unreasonable’ collective agreements to non-members would greatly relieve the competition 

between majority and minority unions and allow for more access to fair labour practices. The 

empowering of Labour court to withdraw a strike protected status when it fails to fulfil its 

collective bargaining purpose and in the determination of unreasonable demands. Addressing 
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workers at a May Day rally the late former President Nelson Mandela held mineworkers and 

their trade unions in high regard stating that: 

Workers and their trade unions are at the economic heart of our country. It is you who 

mine the minerals and produce the exports that fuel our growth. It is you who put the 

food on our tables and build the facilities that deliver the services our people need.444 

It has been the objective of this dissertation that the plight of miners be addressed, without 

need for violence but, with the active participation of all who share in the economic 

prosperity of South Africa.  
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