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ABSTRACT  

 

Regulatory bodies must function properly in order for their duties to be performed. The 

performance of the regulatory body impacts the entire insolvency system. Academics have 

noted that the Master does not meet the standards of what is expected of an insolvency 

regulator. The Constitution requires that the power of the state be defined and regulated by 

the law to ensure the protection of the interests of society. State regulation must comply with 

the underlying values of the Constitution which also includes the protection of the interests of 

society. The state has a constitutional duty to protect societal interests, ensure that justice is 

promoted and ensure that just administrative action is achieved. The Master also has the 

requisite duty to protect societal interests. Academics have found that the objectives and 

outcomes of the regulation of insolvency law are still not in line with the Constitution and the 

values and principles it enshrines. 

Criticisms of the Master’s office include the lack of resources and institutional capacity, the 

lack of sufficient investigative powers and insufficient guidelines for the Master when 

applying their administrative discretion when appointing provisional insolvency practitioners. 

The lack of regulation of insolvency practitioners in South Africa has also been criticised 

which has a negative impact on the performance of the insolvency industry. Academics have 

proposed suggestions to reform the regulation of insolvency law in South Africa. However, 

none of these suggested proposals have been implemented as yet.  

The most recent development is the draft policy on the regulation of insolvency practitioners 

that has been submitted to NEDLAC in 2012. The policy aims to provide guidelines relating 

to the appointment of provisional insolvency practitioners. The policy also includes a code of 

conduct which insolvency practitioners must adhere to in order to be appointed as a 

provisional insolvency practitioner. The policy has the potential to provide sufficient 

guidelines to the Master when appointing insolvency practitioners. The precise guidelines in 

the policy reflect the need for transformation of the industry and the need for administratively 

fair decision making. Thus, the provisions of the proposed policy will be effective in 

countering the criticisms and transforming the insolvency industry and profession. 

Foreign jurisdictions have also encountered the problem of lack of regulation of insolvency 

practitioners. To circumvent this problem some foreign jurisdictions have made the recent 

development of adopting (or considered adopting) self-regulation or co-regulation of 
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insolvency practitioners. In comparison to South Africa, they have made more progress 

towards improving the regulation of insolvency practitioners. The result of this is that South 

Africa is out of step with foreign jurisdictions. It is imperative that South Africa adopts 

reform initiatives to strengthen the regulation of insolvency law.  
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Post script  

A significant development, subsequent to completion of this manuscript, has been the 

publication on 7 February 2014 in the government gazette of the new national Policy on the 

Appointment of Insolvency Practitioners, set to become effective on 31 March 2014. (See 

government gazette 37287 of 7 February 2014.) Regrettably, due to the delay in its being 

publicised, it was not possible to incorporate the finalised policy into this dissertation. 

 

R Cassim 

17 February 2014 
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CHAPTER 1 INTRODUCTION 

1.1 Background  

South African insolvency law is regulated by the state. This function is carried out, 

essentially, by the Master which has regulatory powers and duties in terms of the Insolvency 

Act 24 of 19361 and the relevant sections of both the Companies Act 61 of 1973 and the 

Companies Act 71 of 2008.2 For some time now, the function of the Master as insolvency 

regulator and the shortcomings of the regulatory system in South Africa, particularly with 

respect to appointment of insolvency practitioners and regulation of their conduct and 

practice, have been the subject of much debate and criticism. Academic commentary, notably 

by Calitz in her seminal doctoral research on the subject, has included comparisons being 

drawn with systems applicable in foreign jurisdictions as well as consideration of 

international minimum standards which have been developed for regulation of insolvency 

law. Recommendations have been made for reform of the South African regulatory system.  

The Constitution requires that the power of the state be defined and regulated by the law to 

ensure the protection of the interests of society.3 State regulation must comply with the 

underlying values of the Constitution which also includes the protection of the interests of 

society.4 The state has a constitutional duty to protect societal interests, ensure that justice is 

promoted and ensure that just administrative action is achieved.5 The Master’s office has a 

constitutional commitment to ‘an efficient, equitable and ethical public administration which 

respects fundamental rights and is accountable to the broader public’.6 Currently, the 

objectives and outcomes of the regulation of insolvency law are still not in line with the 

Constitution and the values and principles it enshrines. 

Criticism of the South African insolvency regulatory system has occurred on a number of 

levels and has targeted various aspects of it. Criticisms include media reports of fraud and 

corruption at the Master’s office and improper exercise of the Master’s administrative 

discretion when appointing provisional trustees and liquidators, with decisions being taken on 

review to the high court by dissatisfied persons. Poor functioning of the Master’s office has 

                                                           
1Act 24 of 1936, hereafter referred to as ‘the Insolvency Act’. 
2Act 61 of 1973, hereafter referred to as ‘the Companies Act 1973’ or where appropriate ‘the 1973 Act’; Act 71 

of 2008, hereafter referred to as ‘the Companies Act 2008’ or where appropriate ‘the 2008 Act’.  
3Calitz J, ‘Some Thoughts on State Regulation of South African Insolvency Law’ De Jure 2011 291; Burns 

Administrative Law under the 1996 Constitution (2003) 28. 
4Ibid. 
5 Cora Hoexter, The new Constitutional and Administrative law Vol 2, 2002 2. 
6Calitz J 2011 (n 3) 299. 
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been attributed, inter alia, to the lack of investigative powers granted to it to perform its 

duties and its lack of resources and institutional capacity to deal efficiently with the extensive 

duties with which it is burdened in the regulation and administration of insolvency matters.7 

It has been submitted that the extensive role that the Master fulfils in insolvency proceedings 

results in creditors being less involved in the proper control of the administration of the 

estate, thus burdening the Master with the task of finalising the administration of the estate. 

The Master does not only supervise the regulation of insolvency law. Other duties of the 

Master include supervision of the administration of deceased estates8 and the guardian’s 

fund,9 registration of wills and registration of trusts.10 The question has been raised whether 

the Master has too much on its plate to be able to perform efficiently and effectively its duties 

as regulator of insolvency law. 

The insolvency profession itself has also been criticised regularly for its inefficiency, lack of 

competence and its dishonest conduct.11 One of the suggested reasons for this is the lack of 

proper regulation of insolvency practitioners. At present, there is no legislation, regulations or 

binding code of conduct dictating how an insolvency practitioner should carry out his or her 

tasks, nor are there any indications of the level of competence and qualifications a person 

should have to be able to become an insolvency practitioner. Although insolvency 

practitioners demonstrate an array of knowledge and experience, the range of it varies 

extensively.12 There is evident inconsistency in the training and qualification requirements for 

insolvency practitioners and there is also insufficient regulation to ensure that all practitioners 

demonstrate the required skills.13 

The World Bank Principles for effective insolvency and creditor rights systems states that 

regulatory bodies: ‘should be (i) independent of individual administrators; (ii) set standards 

that reflect the requirements of the legislation and public expectations of fairness, 

impartiality, transparency and accountability; and, (iii) have appropriate powers and 

                                                           
7Calitz J 2011 (n 3) 298. 
8In terms of the Administration of Estates Act 66 of 1965. 
9See ss 86-93 of the Administration of Estates Act 66 of 1965. 
10In terms of the Trust Property Control Act 57 of 1988; Calitz J, 2011 (n 3) 298. 
11 South African Law Reform Commission Review of the Law of Insolvency Project 63 (2000), Report, vol I 
Explanatory Memorandum (hereafter referred to as SA Law Commission Explanatory Memorandum). It may be 

noted that at the time the South African Law Reform Commission published its report, it was called the South 

African Law Commission. However in this dissertation it will be referred to by its current name.    
12USAID Financial Sector Program Report ‘Insolvency systems in South Africa strengthening the regulatory 

framework’ December 2010 29. 
13Ibid. 
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resources to enable them to discharge their functions, duties and responsibilities 

effectively.’14 The World Bank has suggested the minimum requirements and standards to be 

expected of a regulatory body.15 Academic commentators have submitted that South Africa’s 

regulatory body has failed to meet some of these minimum requirements and that this has 

impacted on the proper functioning of insolvency law in South Africa. 

Calitz submits that the regulation of insolvency law is crucial to guarantee the proficiency of 

office holders and insolvency practitioners to guarantee the competence and efficiency, and 

to preserve the integrity, of the system.16 In order for efficient and proper regulation to take 

place, the regulatory body requires adequate resources17 and requires members who are 

properly skilled and capable to perform their relevant duties. Regulatory bodies have a duty 

to ‘regulate’ which is defined as ‘to control or direct according to rule, principle or law’.18 

The body in charge of regulation has the duty to supervise and execute the regulatory 

procedures (as set out in the legislation) and the content of the regulations relating to the 

‘office holders’ in charge of the administration of insolvent estates.19 

1.2 Problem statement 

South African insolvency law is regulated by the state. The regulatory functions are carried 

out by the Master’s office. There has been large scale criticism of the performance by the 

Master of its extensive regulatory duties including claims that it fails to meet minimum 

international standards required for an insolvency regulatory body. There is urgent need for 

recommendations to be acted upon and for reform initiatives to come to fruition 

1.3 Research objectives 

Large-scale debate and criticism surrounds the current system in South Africa with respect to 

the regulation of insolvency law and insolvency practitioners by the Master’s office. This 

study considers some of the main criticisms and recommendations for reform which have 

been put forward. It canvasses some recent developments, both locally and abroad, and 

reflects on the need for reform to the position in South Africa.  

 

                                                           
14World Bank (2009) Effective Insolvency systems regulatory framework guidelines principle D.7. 
15Discussed in chapter 3 below 
16Calitz J, A Reformatory Approach to State Regulation of Insolvency Law in South Africa 2009 LLD  thesis. 

University of Pretoria (Chapter 1)  2. 
17Ibid. 
18The Concise Oxford English Dictionary (12 ed) 2011. 
19Calitz J 2011 (n 3) 291. 
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1.4 Delineation and limitations 

In South Africa, winding up and liquidation of insolvent companies is regulated by Part G of 

Chapter 2 of the Companies Act 2008 and Chapter XIV of the Companies Act 197320  read 

with the Insolvency Actinsofar as it is applicable. Sequestration of individuals’ estates is 

regulated by the Insolvency Act. This short dissertation is not intended to constitute a 

comprehensive comparative analysis of the regulation of insolvency law and practice. 

Therefore, given the limited scope of this study, this dissertation will focus on the Insolvency 

Act and is not intended to reflect an examination of provisions of the Companies Acts or the 

regulation of business rescue practice. 

1.5 Significance of the study 

The significance of this study is to highlight the urgency for reform of our regulatory system 

and to emphasise the importance of implementing the reform proposals suggested by 

academics to achieve a proper regulatory system that is more in line with our constitutional 

values and international standards. 

1.6 Overview of chapters 

This dissertation is divided into five chapters. This chapter and Chapter 2 provide 

introductory background to the study. Consideration having been given to appending Chapter 

2’s content as an excursus, in light of the restricted nature of this short dissertation, the 

decision was taken to present it as a brief, substantive chapter which explains the various 

possible forms of regulation that may be adopted (i.e. state regulation, self-regulation and co-

regulation). Chapter 3 deals with regulation of insolvency law in South Africa: the current 

position; inherent problems with the system; criticisms; recommendations for reform; and 

recent developments. Chapter 4 canvasses some recent developments in three foreign 

jurisdictions, viz, New Zealand, Australia and England and Wales. The final chapter contains 

the conclusions reached in this study. 

I have endeavoured, in this dissertation, to discuss the position according to the law as it 

stood on 31December 2013. 

                                                           
20 It should be noted that Item 9 of schedule 5 to the Companies Act 2008 states that Chapter XIV of the 

Companies Act 1973 will continue to apply notwithstanding the repeal of the 1973 Act with effect from 1 May 

2011. This is pending finalisation of legislation proposed to be enacted to regulate the liquidation of insolvent 

corporate entities.  
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CHAPTER 2 MODES OF REGULATION  

2.1 General  

The modes of regulation differ according to the type of body tasked with regulation. A 

regulatory body could either be a government department or agency (the state), a court (the 

judiciary), a non-state body, such as a professional association, or a combination of these.21 

Where the regulatory body is a government department or agency it is known as state 

regulation. Regulation by only a non-state body is known as self-regulation and a 

combination of regulation by a state and non-state body is known as co-regulation. Most 

jurisdictions have adopted one of these three forms of regulation, thus one needs to be 

familiar with them in order to understand the regulation of insolvency law in South Africa 

and in some of the foreign jurisdictions discussed in later chapters.  

2.2 Modes of regulation and their respective advantages and disadvantages 

2.2.1 State regulation 

State regulation occurs when the regulations are specified, administered and enforced by the 

state. The state sets out the legislative rules or regulations, monitors compliance of these rules 

and ensures enforcement by using sanctions.  

The state also has a constitutional duty to perform its tasks properly and protect the public 

interests. If an improper decision is made by the regulatory body, whether it is a state or non-

state entity, a person can challenge this decision under administrative law. However, it is 

submitted that it would be much easier to challenge a decision made by a state regulating 

body since there are more stringent checks and balances on the state to ensure that there is 

proper transparency and review mechanisms for the person challenging the decision. 

While the statutory nature of the framework makes the imposition and implementation of 

penalties and sanctions much simpler than, for example, in the self-regulatory context,22 a 

disadvantage is that, because legislation is enacted it is less flexible and responsive to change, 

compared to the self-regulatory and co-regulatory models.23 

                                                           
21USAID 2010 (n 12) 53 ;  World Bank (2005) Principles for effective insolvency and creditor rights systems 

available at http://www.worldbank.org/ifa/ipg_eng.pdfl (accessed on 1/08/2013)  D.7. 
22Ibid. 
23R Baldwin & M Cave, Understanding Regulation: Theory, Strategy, and Practice (Oxford: Oxford University 

Press, 1999). 
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In the case of state regulation of insolvency law, the state has the requisite duty as well as a 

constitutional commitment to ensure that there is proper regulation of insolvency law. State 

regulation of insolvency law makes available constitutional checks and balances as well as 

administrative law remedies. 

2.2.2 Self-regulation 

Self-regulation arises where the industry single-handedly undertakes responsibility for 

maintaining and creating codes of conduct.24The most recent practice of self-regulation has 

been that the state sets the standard for regulation and then delegates it to the industry or body 

to regulate compliance.25 On the other hand, the state might oblige the standards to be set by 

the industry or a body, confirm the sufficiency of the standards set, and then leave regulation 

of compliance to the industry.26 Self-regulation may operate in an informal, non-binding 

manner or it may involve rules that are legally enforceable in courts.27 Self-regulatory 

regimes may regulate the entire industry or sector or they may regulate only those who 

voluntarily join the association.28 

A common practice under self-regulation has been where the independent industry body lays 

down codes which must be abided by.29  It has been submitted that self-regulation helps and 

supplements statutory regulation since the codes laid down may establish levels of practice 

which extend beyond legal requirements.30 Codes are more flexible than regulation by statute 

since they can be easily amended to new situations.31 

Some disadvantages of self-regulation are: first, the enforcement of self-regulation is not very 

impartial; and, secondly, most regulations or codes that do include sanctions are not 

compulsory.32 The voluntary nature of the rules and norms denotes that organisations are not 

compelled to preserve high standards.33 If there is no compulsory requirement of membership 

                                                           
24 AC Page ‘Self-Regulation and codes of practice’ Journal of Business Law 1980 24-31. 
25 R Baldwin & M Cave 1999 (n 23) at 125. 
26Ibid. 
27Ibid. 
28Ibid. 
29 AC Page 1980 (n 24). 
30 R Baldwin & M Cave 1999 (n 23) at 126. 
31Ibid. 
32Ibid 128. 
33Ibid. 
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of the self-regulating body, then there is a possibility that offenders would remain outside the 

self-regulatory scheme.34 

In comparison, state regulation has at its disposal judicial and authoritative enforcement 

mechanisms with penalties, powers to subpoena, discovery procedures, rules of evidence, 

hearing and due process rules. Self-regulation however does not have these judicial and 

authoritative tools and often does not have sufficient enforcement procedures.35Self-

regulatory bodies are ordinarily appointed without a general election process and are not 

answerable through constitutional channels.36 Norms are produced in an internal process 

without constitutional checks and balances.37 

However it is noted, especially in the insolvency law context, that not all self-regulatory 

systems are wholly unaccountable and free from controls other than those applied by 

members.38 In most self-regulatory systems of insolvency law there is additional 

accountability where the codes delegated by the body is approved by the state or the non-state 

body is required to comply with reporting and publication of codes requirements laid down 

by the state. The codes that are laid down by the insolvency body or association are not 

binding on those who are not members of the body or association. This is the most commonly 

noted disadvantage of self-regulation of insolvency law. 

2.2.3 Co-regulation 

Co-regulationrefers to the situation where the professional body develops and administers its 

own arrangements with the state providing the legislative backing to enable the arrangements 

to be enforced.39 Co-regulation differs from self-regulation in that co-regulation always 

consists of a state and a non-state element, whereas self-regulation is independent of the state 

body.40 Thus a co-regulatory system incorporates the advantages of state regulation and self-

regulation into one single system.  

                                                           
34R Baldwin & M Cave 1999 (n 23) at 128. 
35 R Baldwin & M Cave 1999 (n 23) at 130. 
36 Ibid.  
37Ibid. 
38Ibid. 
39Australian Department of Finance and De-regulation – Regulation Impact Statement (RIS) ‘ The 

harmonization and modernization of the regulatory framework applying to insolvency practitioners in 

Australia’ 03 Jan 2012 available at http://ris.finance.gov.au/files/2012/01/03-Insolvency-Practitioners-RIS.pdf 

last accessed 28 October 2013 hereafter referred to as ‘Regulation Impact Statement’.  
40Sender “Soft Law, Self-regulation and Co-regulation in European Law: Where do they meet?” (Jan 2005) 

Electronic Law Journal of Comparative Law Vol 9.1 page 27 available at www.ejcl.org . 
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In a self-regulatory system, there is no means of making certain that the insolvency 

practitioners, especially those who are not members of the association, abide by the rules and 

codes that it laid down whereas a co-regulatory system would ensure that the codes of 

practice initiated by professional bodies would be formally recognised and would be binding 

on all insolvency practitioners, whether they are a member of the professional body or not. 

With co-regulation, by providing a legal framework that includes effective enforcement 

procedures, the state can compel the insolvency professionals to abide by the rules that their 

own profession has created. 
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CHAPTER 3 REGULATION OF INSOLVENCY LAW IN SOUTH AFR ICA 

3.1 Background 

South African insolvency law is regulated by the state. The regulation may be regarded, in 

essence, as being carried out by the Master which has specified regulatory powers and duties 

in terms of the Insolvency Act and the relevant sections of the Companies Act.41 No other 

body is awarded regulatory powers and duties. However, the Master does not have statutory 

powers to issue directives nor does the Master participate in the drafting of insolvency 

legislation.42 Criticism has been levelled at the role that the Master plays as regulator as well 

as on the basis of there being insufficient regulation of insolvency practitioners in South 

Africa. Recommendations, based to some extent on internationally recognised minimum 

standards, have been made for reform in this regard. This chapter will canvass the position in 

South Africa, the criticisms, the recommendations for reform and some recent developments 

reflecting reform initiatives. 

3.2 The Master as regulator of insolvency law 

The Master is a public servant who is chargedwithcontrol over the administration of insolvent 

estates. The Master is appointed in terms of the Administration of Estates Act43 which states 

that the Master: 

In relation to any matter, property or estate means the Master, Deputy Master or 
Assistant Master of a High Court appointed under section 2, who has jurisdiction in 
respect of that matter, property or estate and who is subject to the control, direction 
and supervision of the Chief Master.44 

A Master’s office is situated in each of the provincial divisions of the High Court.45 The 

office of the Master is not part of the court structure; it is a ‘creature of statute’ and possesses 

only the powers that the statute accords.46 Extensive powers and duties are conferred on the 

Master. However these powers and duties must be exercised within the bounds of the 

Insolvency Act.47 The Master is not a judicial officer and thus he cannot issue court orders or 

                                                           
41See, for example, section 60 of the Insolvency Act 24 of 1936. See Calitz De Jure 2011 (n 3) 297. 
42Calitz J, ‘Historical overview of state regulation of insolvency law in South Africa’ Fundamina 16(2) 2010 2. 
43Act 66 of 1965. 
44Section 1 of Act 66 of 1965. 
45 E Bertelsmann et al Mars: The Law of Insolvency in South Africa 9 ed (2009) Juta 29 (hereafter referred to as 

Mars).  
46The Master v Talmud 1960 1 SA 236 (C) 238. 
47 Mars (n 45) 29. 
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judgments.48 The Master has an essential role to play in insolvency matters. In terms of the 

Insolvency Act, it is apparent that the Master is the supervisory body in our insolvency law.49 

Some of the Master’s functions and duties include:  

• receiving applications for voluntary surrender and calling for valuation of property of 

the applicant;50 

• appointing a curator bonis to the estate of a debtor who has caused a notice of 

surrender to be published;51 

• holding an insolvent’s property until a trustee has been appointed;52 determining the 

time and place of meetings of creditors;53 

• and exercising custody over all documents relating to insolvent estates and endorsing 

documents and certificates relating to them.54 

As stated in Ex Parte Master of the High Court of South Africa:55 

Every stage of the administration of insolvent estates, companies and close 
corporations under winding up, from the launching of the original sequestration or 
liquidation application to rehabilitation of the insolvent or the deregistration of the 
corporate entity is controlled by the Master’s office.56 

In Ex parte Master of the High Court of South Africa, the Master applied to the High Court 

for an order declaring that the Master is the only person authorised to appoint the following: 

trustees and provisional trustees of sequestrated and provisionally sequestrated estates; 

liquidators and provisional liquidators in provisional and final liquidations of companies and 

judicial managers and provisional judicial managers in judicial management and provisional 

judicial management. The Master also sought an order declaring that no judge of the High 

Court has the authority or jurisdiction to effect any appointment of the above mentioned 

persons.  

The cause for seeking such an order was that in practice attorneys who were applying for 

sequestration, liquidation or judicial management orders would include a prayer in the notice 

                                                           
48Mars (n 45) 29. 
49Calitz J 2011 (n 3) 298 . 
50Section 4 Act 24 of 1936. 
51Section 5 Act 24 of 1936. 
52Section 21(1) Act 24 of 1936. 
53Section 39 Act 24 of 1936. 
54Section 154 Act 24 of 1936. 
55Ex parte: Master of the High Court of South Africa (North Gauteng) 2011 (5) SA 311 
56Ibid para 25. 
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of motion and draft order for a specific individual to be appointed as a trustee or provisional 

trustee, liquidator or provisional liquidator or judicial manager or provisional judicial 

manager. Often, the court would grant such orders as prayed. The Master asserted that this is 

in conflict with the relevant statutory provisions that grant the power of appointment to the 

Master and no one else.  

Having listed the extensive duties and functions of the Master, the court held that, as the 

legislation states, the Master is the only functionary entitled to appoint provisional trustees 

and trustees, provisional liquidators and liquidators, provisional judicial managers and 

judicial managers.57 The court held that the Master has the institutional knowledge and 

capacity to apply policy and to consider the capacity and integrity of trustees and liquidators 

and is thus capable of determining whether or not a person is duly qualified to be appointed 

as a trustee or liquidator.58 A final trustee is appointed by the creditors at the first meeting.59 

However, if the trustee is elected at a meeting not presided over by the Master, his election is 

not valid until confirmed by the Master.60 

The Master may refuse to confirm the election of the person appointed as trustee if in the 

opinion of the Master, he should not be appointed as trustee to the estate in question.61 

However a person who is aggrieved by the appointment or refusal of appointment of a person 

as trustee may request the Master to provide reasons for such appointment or refusal of 

appointment.62 The Master is also granted the power to remove a trustee from office for any 

one of the reasons stated in the Insolvency Act.63 

This judgment confirms the duties of the Master.  It is a useful illustration of what exactly the 

Masters’ powers entail in the sequestration and liquidation procedure. It also illustrates that 

the Masters’ powers cannot be easily encroached on. 

Since a trustee64 cannot be appointed immediately after a sequestration order is granted there 

is a need for a provisional trustee or provisional liquidator to be appointed.65 A provisional 

                                                           
57Supra at para 19. 
58Supra at para 26. 
59Supra at para 27. 
60Supra at para 18; Section 56(1)Act 24 of 1936.  
61Ibid; Section 57(1)Act 24 of 1936.  
62Ibid; Section 57(8)Act 24 of 1936.  
63Ibid; Section 60Act 24 of 1936 . 
64Or liquidator in the case of liquidations. 
65Mars (n 45), 97. 
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trustee66 will also need to be appointed where a person appointed as a trustee discontinues 

being a trustee or stops performing their duties.67 Thus the Insolvency Act and the Companies 

Act 1973 (in the case of liquidations) state that as soon as an estate has been provisionally or 

finally sequestrated or liquidated, the Master may, in accordance with the policy determined 

by the Minister, appoint a provisional trustee68 to the estate to hold office until the 

appointment of a trustee.69 

In terms of the Insolvency Act creditors or other interested persons seeking appointment as a 

provisional trustee70 must apply to the Master.71 The court has no intrinsic authority to make 

such appointment, thus the authority lies with the Master.72 Since the Act does not provide 

any guidelines for assisting the Master in determining whom to appoint as provisional trustee 

or liquidator, the Master has to exercise his ‘unfettered administrative discretion.’73 The 

Master’s decision may only be challenged under review proceedings if the Master failed to 

exercise his discretion at all or if his decision was motivated by improper considerations.74 

Since there are no criteria for the appointment of trustees and liquidators, the Master 

developed a register that listed the names of persons who in his opinion were suitable to be 

appointed.75 This became known as the ‘Master’s panel’ of trustees and liquidators.76 The 

effect is that only those persons appearing on this list may be appointed as a trustee or 

liquidator.77 However, these lists do not have any legal status whatsoever.78 For a practitioner 

to be placed on the register they must make an application to the Masters’ offices and 

generally they must provide the relevant documentation and undergo an interview.79 Calitz 

and Burdette submit that the interview panel does to some extent exercise subjective decision 

                                                           
66Or liquidator in the case of liquidations. 
67Mars (n 45), 98. 
68Or liquidator in the case of liquidations. 
69In terms of s18(1) of the Insolvency Act and s 368 of the Companies Act 1973. 
70Or liquidator in the case of liquidations. 
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making when determining if a practitioner should be placed on the list, thus essentially 

determining whether or not they should be an insolvency practitioner.80 

Of some assistance to the Master in appointing provisional trustees and liquidators is the 

requisition system where creditors of the insolvent estate can nominate who should be a 

provisional trustee or liquidator.81 From these nominations it will be determined which 

practitioner has obtained the most votes and the Master will take this into account when 

making its determination (as a guideline). However the Master is not bound by the requisition 

and does not necessarily have to appoint the person with the most votes or a person 

nominated by the creditors.82 Calitz and Burdette submit that there are numerous problems 

with the requisition system including that it encourages insolvency practitioners to advertise 

for creditors to nominate them as trustees or liquidators.83 At the Master’s office there is no 

proper monitoring of the submission of requisitions and there have been numerous cases of 

requisitions having gone missing, allegations of false requisitions being submitted and 

duplication of requisition lists in different estates.84 

In 2003 the Judicial Matters Amendment Act85 was introduced which authorised the Minister 

to determine relevant policies for the appointment of trustees and provisional trustees and co-

trustees.86 This power was inserted into section 158(2) of the Insolvency Act.87 In terms of 

the Act this policy must be tabled in parliament and published in the Government Gazette. 

Because no such policy has been published as yet, the Master still relies on the requisition 

system and internal policies when applying their administrative discretion. 

With regard to the Master’s administrative discretion and the use of the requisition system, 

the case of Distributive Catering Hotels and Allied Workers Union v The Master88(‘ the 

Distributive case’) is relevant. In this case two companies were wound up by special 

resolution. The applicant, a trade union representing the workers of the companies, 
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nominated Mr Enver Motala to be appointed as provisional liquidator. Along with the signed 

requisition, there was an attachment listing the names of the workers who belonged to the 

union. Notwithstanding the applicant’s nomination for appointment, Motala was not 

appointed. The applicants sent a letter to the Master expressing their dissatisfaction. The 

Master responded by producing a letter, received from one of the liquidated companies, 

denying the existence of any union being related to the companies. The applicant’s main 

contention was that the Master failed to appoint their preferred or nominated provisional 

liquidator without having made any efforts or enquiries to verify the existence of the 

employees and whether they were indeed unionised. The applicant averred that the Master 

did not exercise her discretion properly or, alternatively, that she failed without good reasonto 

consider relevant and admissible evidence before she took an adverse administrative decision, 

thus alleging that the Master's decision was both substantively and procedurally unfair. 

The Master in her letter indicated the Minister’s Policy Directives 2001 to be applicable to 

the exercise of her discretion in appointing provisional liquidators. The policy titled ‘Strategy 

on Procedures for Appointment of Liquidators and Trustees’ dated June 2001 was issued by 

the Department of Justice and Constitutional Development.89 This is an unsigned document 

and there is uncertainty whether it was ever approved by the Minister. The document was 

amended on 8 September 2003 by a document signed by the Director of insolvency 

appointments and interrogations however, this amendment was revoked by Chief Master’s 

Directive 5/2007 issued on 20 August 2007. 

The court made reference to directives numbers 2, 5 and 6. The court held that it was quite 

clear from these directives that the Minister was aware that some interested parties, such as 

employers, company directors or co-liquidators, may, for various reasons, try to manipulate 

the appointment of liquidators to exclude liquidators nominated by trade unions.90 The court 

noted that, in particular, directive number 5 states in clear language that the letter or 

certificate of the trade union will supersede any representation by directors or management of 

the entity in question.91 

The court held that the underlying purpose of these directives is to ensure a measure of 

representivity, equality and fairness for ordinary employees during liquidations of 
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companies.92 Bosielo J viewed these measures as being intended to afford the workers, who 

in most instances are the most vulnerable, maximum protection against exploitation by 

corporate creditors.93 Bosielo J held that in the appointment of provisional liquidators, the 

Master must consider the Minister's Policy Directives seriously and ‘not pay mere lip service 

thereto’ as this is compatible with the important amendments to the Insolvency Act, which 

also lays emphasis on the protection of ordinary workers or employees.94 He stated that ‘to do 

otherwise would defeat the lofty ideals of creating an egalitarian society as postulated by the 

Constitution, the supreme law.’95 

As a matter of interest, the union responded to the allegation that there was no trade union 

representing the workers of the companies by explaining that the union representation was in 

the process of being finalised when the two companies went into liquidation. The court found 

that in line with the directive (to be specific, directive 6)  the Master is obliged to regard such 

representation to have been achieved and will protect the workers involved by ensuring the 

appointment of the representative nominated by the trade union as a provisional liquidator.96 

The court found that the Master erred in failing to accept the requisitions duly signed by the 

applicant trade union which were duly supported by a letter which clearly stipulated that the 

applicant trade union represented at least 34 employees of the companies.97 The court held 

that ‘such conduct by the Master is not only in conflict with the Minister's Policy Directives 

but has the effect of defeating the laudable objectives of the Minister's Policy Directives viz. 

to ensure that the voice of the workers is heard and their interests, as a vulnerable group, are 

properly and adequately protected during the liquidation or sequestration of their 

employers.’98 Thus the court found the Master’s decision to be subject to be reviewed and set 

aside. 

It is submitted that the above case, is one of many, which is authority for the proposition that 

the Master has to take into account circumstances, such as vulnerabilities of employees, 

ministerial directives, the objectives and values of the Constitution as well as the Insolvency 

Act, when appointing provisional trustees and liquidators. However this case is distinct from 
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the others because the court set aside the Master’s decision on the basis that she had not 

correctly applied a ‘Ministerial policy document’ which is an internal policy document issued 

by the Minister and is not a policy document as contemplated in section 158(2).99  The 

correctness of this decision has been questioned on the basis that ‘at the relevant time the 

Master enjoyed an unfettered discretion in relation to the appointment of provisional 

liquidators and trustees without being obliged to take cognisance of a policy document which 

had no standing in law.’100 

3.3 Problems identified and criticisms of South Africa’s regulatory system 

3.3.1 Background 

According to the World Bank Global Insolvency law database (GILD) regulatory working 

group, insolvency regulation entails two main elements: first, the need for independent 

qualification standards and training for liquidators and administrators; and, secondly, the 

actual ‘development and design’ of the regulatory body.101 Development and design includes 

the procedures and systems used, along with the measures adopted, to promote specialisation 

of the insolvency industry.102 

It has been suggested103 that the regulatory body should at minimum be able to demonstrate 

that:  

(a)  Standards and practice guidance reflect the requirements of the law; recognize the 
interests and rights of those involved in insolvencies; and meet public expectations of 
a profession;  (b) Requirements as to competence, suitability, integrity and virtue are 
set at appropriately high levels to provide assurance that insolvency representatives 
can be expected to properly and fully discharge their functions, duties, responsibilities 
and accountabilities; (c) Effective, timely and proportionate action will be taken 
within  the clearly defined criteria, as a result of monitoring, inspection, complaint or 
other information or intelligence, in relation to incompetent or dishonest insolvency 
representatives, on the facts and merits without regard to reputation or other personal 
factors; and (d) Procedures are fair, impartial and transparent both towards those it 
regulates and those who complain or are otherwise adversely affected by an 
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insolvency representative’s conduct, decisions or actions; and are subject to appeal or 
review.104 

The regulatory body has the responsibility to set the standards of qualification and training 

for insolvency practitioners and the members of the regulatory body, and to ensure that the 

body is constructed and continually being developed in such a manner that it can effectively 

perform its regulatory tasks. Ideally, the regulatory body should possess the knowledge and 

understanding of insolvency legislation, procedures and practice.105 The regulatory body 

should also be proficient in executing its functions, obligations, tasks and responsibilities 

whilst implementing its supremacy objectively, reasonably and consistently.106 

It has been submitted by academics that South Africa’s regulatory body has failed to meet 

some of the above minimum requirements and that this has impacted on the proper 

functioning of insolvency law in South Africa. 

It has been stated that with the recognition of the Constitution as the supreme law of the land, 

the legal community in South Africa has had to adapt from the old concept of parliamentary 

sovereignty to a new model of constitutional democracy.107 In Holomisa v Argus Newspaper 

Ltd108 Cameron J encapsulated this principle very fittingly: ‘The Constitution has changed the 

“context” of all legal thought and decision-making in South Africa’.The basis of 

constitutionalism is the standard that the power of the state is defined and constrained by law 

to protect the interests of society and therefore the aim and intention of any state regulation in 

South Africa should be to ensure compliance with the underlying values of the Constitution, 

which includes the protection of societal interests.109 

Thus, the state and the Master each have a constitutional duty to ensure that societal interests 

are protected. It is also accepted that the Master has a duty to ensure proper service delivery 

and efficient, equitable and ethical public administration which affects fundamental rights 

and is accountable to the broader public.110 It has been noted by academics that the Master 

has failed in certain respects to perform its constitutional duties.  
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Much criticism has been levelled at the Master on the basis of its overall performance as a 

regulatory body, the exercise of its powers as regulator and its institutional capacity. There 

have also been criticisms that the insolvency profession in South Africa is not adequately 

regulated. This chapter will highlight some of these criticisms. 

3.3.2 Criticisms relating to the Master 

3.3.2.1 Lack of resources and institutional capacity 

Commentators have noted the important role that the Master plays in insolvency law which 

was recorded by the South African Law Reform Commission in its Report on the Review of 

the Law of Insolvency, published in 2000.111 The impact of this important role, according to 

one of the commentators, is that creditors are less involved and interested in the sequestration 

or liquidation of the debtor’s estate.112 Creditors do not exercise the proper monitoring of the 

administration of the insolvent estate and instead leave the responsibility in the hands of the 

Master to finalise the administration.113 One of the commentators stated that ‘the Master’s 

office is burdened with the duty to make too many decisions regarding the administration of 

the estate, resulting in creditors becoming too unperturbed and too dependent on the Masters 

office to protect their interests.’114 

The implication of creditor’s over-reliance on the Master is illustrated by the Wilkens v 

Potgieter115 case.116 In this case the court set aside a first account, in terms of which 

dividends had been paid, on the basis that there is a clear duty on the Master to study the 

relevant documents and correlate them with the draft account provided by the trustee.117 Only 

once the Master is satisfied, may he permit an account to lie for inspection.118 It is noted that 

the Master is placed in a difficult position since he is in a conflicting situation where he is 

required to be involved in the administration of the estate and also to act as an impartial 

arbitrator.119 It has also been submitted that it is fairly impossible for the Master to be able to 

exercise the required proper control over trustees and liquidators by simply inspecting the 
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documents before him.120 It is further submitted that even if this was an effective control 

measure, the Master does not have the proper institutional capacity to perform this time 

consuming task efficiently.121 This will also cause further delays in the process.122 

USAID points out that the Master has insufficient experience and training.123 It is submitted 

that the possible cause of this problem is the inconsistency in training in the different 

provinces. Calitz notes that this lack of specialisation of the Master and its constituents, and 

their insufficient training and experience, ‘creates a level of ineffectiveness and inefficiency 

amongst the staff’.124 The result of this is that officials are required to function in various 

sections or departments in the Master’s office.125 A practical illustration of this is that an 

official could be responsible for administration of deceased estates for a period of time and 

then move on to being responsible for administration of insolvent estates, regardless of 

whether they have the necessary knowledge of insolvency law.126 Calitz notes that it is for 

this reason that it becomes difficult to train officials in one particular field since they are not 

assigned to one section of the Master’s office.127 

The Master does not have adequate resources and sufficient capacity to perform its role as 

insolvency regulator.128 Calitz highlights that ‘the lack of specialisation in the Master’s office 

along with the lack of resources has an impact on service delivery, as well as prevents the 

Master from efficiently carrying out the Constitution’s commitment to an efficient, equitable 

and ethical public administration which respects the public’s fundamental rights and which is 

accountable to the broader public.’129 

3.3.2.2 Lack of investigative powers 

Another problem noted by commentators is that the Master does not have sufficient 

investigative powers to be able to perform the duties expected in terms of the legislation. 

Calitz thoroughly examined the functions of the Master, within the context of international 

standards and found that the Master lacks investigative powers relating to the cause of 
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insolvency.130 Calitz notes that most regulators in foreign jurisdictions conduct investigations 

on the cause of insolvency, and whilst doing this, also investigate the behaviour of the 

insolvent before the sequestration of his estate.131 This is required by public policy.132 

The Insolvency Act does provide for an interrogation procedure which is aimed at acquiring 

the necessary information about the insolvent’s financial affairs and the location of his 

property.133 Thus we can see that the investigative powers afforded to the Master ‘are limited 

to general enquiries’ and not in finding out the actual cause of insolvency.134 Calitz submits 

that the advantages of determining the cause of insolvency are: first, ‘it separates the bona 

fide insolvent from the person abusing the system’, and, secondly, from a law reform 

perspective, it would also ‘have substantial and empirical value’.135 

3.3.2.3 Administrative discretion in appointing provisional trustees or liquidators 

The Master has an unfettered administrative discretion to appoint provisional trustees. 

However, there have been numerous administrative law challenges in the High Court relating 

to the Master’s appointment of liquidators and trustees. These challenges are prevalently 

based on the contention that the Master has failed to apply his discretion properly. USAID 

also reports on the lack of confidence in the discretion of the Master to appoint liquidators 

and insolvency practitioners.136 

The Insolvency Act fails to provide proper criteria for the appointment of trustees by setting 

out only who is disqualified from being appointed as a trustee. Chapter XIV of the 1973 

Companies Act137 requires that the Master should appoint a ‘suitable person’ as a provisional 

or final liquidator and similarly sets outs out who is disqualified from being appointed as a 

provisional or final liquidator.138 

Calitz and Burdette submit that in the appointment of insolvency practitioners there is a 

discrepancy between what the Insolvency Act and the 1973 Companies Act require and what 
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actually occurs in practice.139 The Master in each office has the authority to determine, 

according to their interpretation of the law, the practice and procedures to be followed in their 

offices.140 Thus, when it comes to the appointment of insolvency practitioners, the practices 

and procedures followed could possibly be different in each of the offices. There is 

insufficient uniformity in the Master’s application of the criteria for the provisional 

appointments in the different provinces.141 It is submitted that this inconsistency is the result 

of the wide discretion granted to the Master in the appointment of trustees and liquidators. 

In terms of a 2003 amendment to the Insolvency Act,142 the Master is compelled to make an 

appointment in accordance with a policy determined by the Minister of Justice and 

Constitutional Development.143 However, the Minister has not issued any formal policy. The 

most recent development in this regard is that in 2012, a policy was drafted and submitted to 

the National Economic Development and Labour Council (NEDLAC) for approval with the 

intention of it being published in the Government Gazette. This draft policy  will be 

examined more thoroughly below.  

Corruption and bribery have become a common problem in the appointment of insolvency 

practitioners. There have been numerous reports of close associations being formed between 

insolvency practitioners and Master’s office officials as well as reports of insolvency 

practitioners granting benefits to the officials. In one of his key note addresses the then 

Acting Chief Master illustrated as occurrences of subtle forms of bribery, the granting of gifts 

during the festive season and lunches between practitioners and officials.144 He submitted that 

‘the independence of the regulator is undermined if close associations are formed between the 

regulator and practitioners.’145It is submitted that reports or even suspicion, for that matter, of 

bribery and corruption occurring undermines, and has a negative impact on, our entire 

insolvency law system. It is for this reason that there is a need for proper regulation to 

prevent such occurrences. In response to the allegations of corruption and bribery in 2009, the 
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Chief Master issued a directive, with the purpose of ‘reminding officials that if they accept 

bribes or benefits that would constitute being a bribe, they would be dealt with severely.’146 

Calitz notes that the measures adopted by the Master when making its decision could in fact 

make it more susceptible to litigation challenging its constitutionality.147It is submitted once 

again that the root of this problem lies in the administrative discretion granted to the Master 

to appoint insolvency practitioners. 

3.3.3 Criticisms relating to insolvency practitioners 

3.3.3.1 Background 

An insolvency practitioner has a very important role to play in sequestration and liquidation 

proceedings, as set out in the Insolvency Act and the 1973 Companies Act. The Master is 

responsible for the appointment of insolvency practitioners as well as to act as a ‘supervisor’ 

to ensure that the insolvency practitioner performs his duties properly. Thus the Master is 

also in charge of the regulation of the insolvency profession. 

Generally, attorneys, accountants or debt collectors act as insolvency practitioners and they 

are generally governed by the professional bodies to which they belong. This is the only form 

of regulation there is for insolvency practitioners. It is submitted that an insolvency 

practitioner has to comply only with the professional standards of either an attorney, 

chartered accountant or debt collector. There is no statutory body or legislation regulating the 

insolvency profession. There are voluntary member organisations representing the interests of 

insolvency practitioners (such as SARIPA). However membership of these organisations is 

not subject to qualification or experience requirements.148 

3.3.3.2 Lack of regulation of insolvency practitioners 

The insolvency profession has been criticised regularly for its inefficiency, lack of 

competence and dishonest conduct.149It has been noted that the cause for such criticism is that 

there is a lack of proper regulation of insolvency practitioners. At present there is no 

legislation or binding code of conduct regulating the insolvency profession. There are no 

regulations dictating how an insolvency practitioner should perform their task, nor are there 
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any indications of what level of competence and qualifications a person should have to be 

able to become an insolvency practitioner.Although insolvency practitioners demonstrate an 

array of knowledge and experience, the range of it varies extensively.150There is evident 

inconsistency in the training and qualification requirements for insolvency practitioners and 

there is also insufficient regulation to ensure that all practitioners demonstrate the required 

skills.151 

Calitz states that the insolvency profession ‘lacks an adequate regulatory framework.’152 Mr 

Andries Nel, the then Deputy Minister of Justice and Constitutional Development in a 

keynote address153 noted that the Master does not possess proper authourity to fulfil the 

proper regulatory function of the insolvency profession.154 Ideally, if the Master operated a 

complete regulatory function, it would be involved in the following licensing, training and 

capacity building, disciplining as well as removal of insolvency practitioners. However, the 

Master does not have the full authority to perform all of these functions.155 

It is submitted that the lack of regulation of insolvency practitioners in South Africa is a very 

serious obstacle in our insolvency law. Insolvency practitioners have an essential role to play 

in the insolvency procedure, thus there needs to be a proper form of regulation to ensure that 

they perform their duties efficiently. 

It needs to be noted that in our insolvency law for an insolvency practitioner to be appointed 

as a trustee or liquidator ‘no qualifications whether academic or practical, no experience and 

no professional affiliations are required in terms of the Insolvency Act.’156 It is submitted and 

has been submitted by many that this is where the problem lies.  

We all recognise that the liquidation industry cannot continue to exist in its present 
state, where a person wakes up one morning and decides that he or she wants to be a 
liquidator and goes to the Master, requesting that his or her name be placed on a 
panel. We also recognise that it is not professional for insolvency practitioners to 
operate from mobile offices on four wheels.157 
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Loubser submits that the absence of regulation in relation to the qualifications of insolvency 

practice and their professional conduct has opened the door for fraud and corruption as well 

as overall incompetence of the profession.158 

USAID reports on the inconsistency in training and required qualification of insolvency 

practitioners.159 It is submitted that this inconsistency has led to senior insolvency 

practitioners and those belonging to large firms being preferred over ‘new-comers’ and junior 

practitioners who are perceived to be less experienced.160 The effect of this is that there is no 

proper room for progression and advancement of the insolvency profession since only a 

limited number of practitioners are fortunate enough to obtain experience and skills in larger 

estate administrations.161 

3.4 Recommendations for reform 

3.4.1 Recommendations relating to the Master 

The Insolvency Act provides the Master with certain investigative powers during the 

sequestration and distribution of an insolvent estate.162 In the SA Law Commission 

Explanatory Memorandum report a commentator recommended that to prevent creditors from 

being too dependent on the Master to protect its interests, the investigative powers granted to 

the Master should be reduced.163 The South African Law Reform Commission also 

recommended and concluded that the Master’s investigative power should be reduced in the 

sense that the Master should not have the duty of critically investigating each and every 

account.164 Calitz refers to this proposal as a ‘technical reform proposal’ since in terms of the 

proposal the duty is still with the Master to receive the account from the trustee or 

liquidator.165 All that changes is ‘that sometimes unneccessary dissection is not required’.166 

Calitz thus submits that the proposal does not really make any significant changes in the 
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nature of the role of the Master besides reducing the burden on the Master by removing the 

investigation requirement.167 

Academics suggest the following reform proposals regarding the problem of lack of 

resources: USAID infers that more resources should be granted to the Master’s office in order 

for them to be able to effectively perform all of its duties.168 Calitz considers the possibility 

of reducing the duties placed on the Master and suggests that another body should take over 

the regulation of insolvency law in South Africa after taking into account the escalated 

workload placed on the Master’s office.169 This body would only be involved in the 

regulation of insolvency law and thus would be able to effectively perform its duties.170 

Regarding the Master’s administrative discretion when appointing provisional insolvency 

practitioners, Calitz and Burdette proposed the need for more precise legislative guidelines on 

this aspect.171 They have also suggested that there is a need for the Minister to issue a formal 

policy on the appointment of insolvency practitioners.172 

3.4.2 Recommendations relating to insolvency practitioners 

To allow for progression and advancement of the insolvency profession, it is has been 

recommended that there is a need to encourage senior insolvency practitioners as well as 

larger firms to participate in mentoring junior insolvency practitioners as well as those who 

are lesser qualified.173 This would lead to an expansion in the growth and overall 

performance of the industry. Proper regulation would ensure that all practitioners maintain 

uniform training and skills as well as permit proper disciplinary control which is at present 

deficient. We do not have a regulatory structure to train, qualify, supervise and discipline 

insolvency practitioners.174 It has been recommended that there is a need for qualifications to 

be laid down for insolvency practitioners in such a way that the qualifications will ensure that 

only persons who are suitable and capable for the profession qualify to be insolvency 

practitioners but at the same time ensuring that the ‘bar is not set too high.’175 It has been 
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submitted that insolvency practitioners will perform more efficiently once there is statutory 

regulation.176 

Andries Nel stated that there have been some attempts to attend to the problems faced in the 

liquidation industry. However these have been insufficient and accordingly have failed.177 He 

inferred that this is because of the failure to address the root cause which is a lack of a proper 

regulatory framework in the insolvency profession.178 He also recommended that statutory 

regulation of the industry is a necessity, with a substantial focus on institutional reform and 

capacity building. Calitz and Burdette, in similar vein, submitted that “the idea of regulating 

the industry should not be viewed as a ‘watchdog’ initiative, but instead as a chance to reform 

the industry.”179 

3.5 Recent developments  

3.5.1 Proposed policy on appointment of insolvency practitioners 

3.5.1.1 Background 

As mentioned above,180the Judicial Matters Amendment Act 2003 provided for the 

appointment of a Chief Master to be the executive officer of each Master’s office and to 

exercise supervision over all of the Masters. The purpose was to bring about uniformity in the 

practice and procedure to be followed by the Master in each province.181 It also granted the 

Minister of Justiceand Constitutional Development the power to determine a policy, to be 

tabled in parliament before publication in the Government Gazette, for the appointment of 

insolvency practitioners in order to ensure consistency, fairness, transparency and the 

achievement of equality for persons previously disadvantaged by unfair discrimination.182 In 

July 2012, a proposed policy was submitted to NEDLAC for consideration the outcome of 

which has not been publicised. The main features of the proposed policy will be set out 

below. 

 

 
                                                           
176Ibid.  
177Ibid.  
178Ibid. 
179Calitz J & Burdette DA (n 75) 734. 
180As discussed in chapter 3.2 See, further, Calitz J 2011 (n 3) 301. 
181Ibid.  
182Ibid.  



27 

 

3.5.1.2 Main features of the proposed policy 

In the policy document, dissatisfaction was expressed at the fact that nine years had lapsed 

since statutory provision was made for such a policy, with no recommendation yet having 

been made to, and thus no policy having been determined by, the Minister.183 It was also 

noted that the Masters still act in terms of the non-statutory policy, issued without any 

authorityin 2001by the Department of Justice and Constitutional Development, for the 

guidance of the exercise of their discretion,184 reliance upon which was criticised in the 

Distributive case.185 The preamble to the policy states that ‘there is a need to instill 

confidence in the process of appointing insolvency practitioners and to prevent corruption, 

fronting and favoritism.’186 The proposed policy is intended to replace all previous policies 

and guidelines, relating to the appointment of insolvency practitioners, used in the Master’s 

office and to form the basis of the transformation of the insolvency industry.187 It is intended 

to be a first step, away from rules based on the advancement of previously disadvantaged 

individuals (PDI), towards the adoption of criteria for the appointment of insolvency 

practitioners that would be in line with Broad Based Black Economic Empowerment 

(BBBEE) requirements.188 

The proposed policy applies to matters where the Master has to exercise its discretion to 

appoint provisional insolvency practitioners, ie, provisional liquidators, provisional trustees 

and curators bonis.189Thus, creditors would retain their right to vote at creditors’ meetings for 

the appointment of a practitioner after a final sequestration or liquidation order is granted.190 

In terms of the proposed policy, persons may be appointed by the Master as provisional 

insolvency practitioners only if their names appear on a Master’s List191 which must be 

arranged alphabetically according to whether they are junior or senior practitioners and where 

                                                           
183Ibid. 
184 See 3.2, above, for discussion of the Policy: Strategy on Procedures for Appointment of Liquidators and 

Trustees dated June 2001, referred to as the ‘2001 Policy’, referred to by Calitz J2011 (n 3) 301. 
185 See 3.2, above. 
186 Principle 1.2 (preamble of the policy) and Principle 4.2 (n 140). 
187Principle 4.2 (n 140). The policy document states that the Chief Master’s Directive relating to the policy 

should not deal with matters reserved for the policy or duplicate the policy but ‘with practical matters and 

matters of form in order to implement the policy’. The rationale behind this is to prevent directives, 

implemented after the policy, from conflicting or undermining this proposed policy. 
188SeePrinciple 1.3 (preamble to the policy) (n 140); Ibid. 
189Ibid.  
190 The policy applies to appointments made in terms of the Companies Act 1973, and not to appointments for 

a solvent company wound up voluntarily in terms of section 80 of the Companies Act 2008. See Policy 

submitted to NEDLAC (n 140) 1. 
191Principle 8.1 (n 140). 
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they fit for BBBEE categories 1 to 4.192 Persons who wish to be included on a Master’s List 

must apply by way of affidavit in the prescribed form193 stating that they are bound by the 

Code of Conduct for insolvency practitioners contained in schedule 1 to the policy.194 

Applicants must lodge a certificate that they are members in good standing of at least one of 

four professional organisations, these being: 

• the Association for the Advancement of Black Insolvency Practitioners (Abripsa);  

• South African Restructuring and Insolvency Practitioners Association (SARIPA);195 

•  the South African Institute of Chartered Accountants (SAICA); 

• or the Law Society of South Africa (LSSA).196 

The certificate must certify that:197 

• the applicant has sufficient knowledge and experience to administer an insolvent 

estate; 

• according to reliable information stated in the affidavit, the applicant has sufficient 

infrastructure to administer insolvent estates, and the Master, or Masters, in whose 

areas of jurisdiction the applicant has sufficient infrastructure or access to sufficient 

infrastructure;  

• and the applicant is current with all tax responsibilities.  

The applicant must also hold a recognised four-year bachelor’s degree in law or commerce. 

There is a proviso that the Chief Master may dispense with this requirement if the applicant 

has at least five years suitable practical experience in administration and winding up of 

insolvent estates.198 

In terms of the code of conduct for insolvency practitioners in schedule 1 to the policy, the 

Chief Master has the authority to remove names from the Master’s list in the following 

circumstances:  

                                                           
192In terms of Principle 8.6 (n 140). 
193Principle 8.2 (n 140). Schedule 2 to the policy also prescribes specific supporting documents. 
194Ibid. 
195The policy document mentioned SARIPA’s former name, the Association of Insolvency Practitioners of 

Southern Africa (AIPSA). 
196Principle 8.3 (n 140). 
197Ibid. 
198Principle 8.4 (n 140). 



29 

 

(a) Persons who no longer qualify to be included on the List or who did not qualify 
when they were included (this includes a person removed by the court on account of 
misconduct from an office of trust and persons who gave false information on a 
material matter during an application to be included on the List). (b) Persons who 
could be removed from office by the Master in terms of section 60 of the Insolvency 
Act or section 379 of the Companies Act, 1973 (which applies to close corporations 
as well) – failure to perform satisfactorily any duty imposed by the relevant Act or to 
comply with a lawful demand of the Master and (c) Persons who thwart the 
implementation of the Policy that is those persons who are guilty of not participating 
actively in the administration or affording jointly appointed practitioners an 
opportunity to participate in the administration of estates.199 

The policy also lays down certain criteria to be met before the Chief Master can remove a 

name from the Master’s list.200 The Chief Master is also required to provide written reasons 

for his or her decision to remove or not to remove a practitioner’s name from a Master’s list 

and is required to furnish any interested person with those reasons.201 The policy lays down 

an extensive list of requirements that must be met when insolvency practitioners are 

appointed by the Master.202 

Apparently, not much progress has been made since the policy was submitted to NEDLAC. 

Only once NEDLAC has considered the policy, can it be submitted to the Minister of Justice 

and Constitutional Development for consideration. If the Minister approves the policy it will 

be tabled in Parliament and published in the Government Gazette. 

3.5.1.3 Comments 

Given the criticisms noted by academics, it is submitted that the proposed policy does 

circumvent some of the problems relating to the Master’s administrative discretion mentioned 

above. The policy provides detailed guidelines that the Master is required to follow when 

appointing provisional insolvency practitioners. The policy matches the recommendations 

made by Calitz and Burdette by providing precise guidelines for the appointment of 

insolvency practitioners and by recommending that the requisition system be abolished.203 

The policy contains a lot of procedural detail which is non-negotiable, so that the Chief 

Master is effectively bound. This leads to the consideration of whether there is an advance 

attempt of micro management of the appointment of insolvency practitioners. However, after 

                                                           
199In terms of Principle 8.8 (n 140). 
200Refer to Principle 8.9 for the listed criteria to be met.  
201Principle 8.10 (n 140). 
202 Refer to principle 9 for the list of requirements that must be met. 
203As stated in the explanatory memorandum of the policy. 
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taking into account the criticism and recommendation that there is a need for more precise 

guidelines, it is submitted that this detail is required. The precise guidelines in the policy 

reflect the need for transformation of the industry and the need for administratively fair 

decision making. Thus, the provisions of the proposed policy will be effective in countering 

the criticisms and transforming the insolvency industry and profession. 

Recently, there have also been many challenges surrounding the appointment of black and 

white insolvency practitioners. A recent illustration of such a challenge in the media recently 

is Abripsa’s call for answers from the Reserve Bank after the Registrar of Banks (a division 

of the reserve bank) filed an application to set aside the appointment of two black 

liquidators.204 According to Abripsa this application by the reserve bank ‘negates 

transformative objectives’. The registrar wanted a white practitioner to be appointed who is ‘a 

more knowledgeable and experienced nominee’, rather than the two practitioners who were 

appointed by the Master. Abripsa contended that the Reserve Bank was opposed to Black 

Economic Empowerment and that the Government should step in since the Reserve Bank is a 

state entity. 

It is submitted that the above illustration emphasises the point that problematic issues 

surround the appointment of insolvency practitioners on an ongoing basis and that it is 

essential that clear, transparent criteria and processes be put in place.  The proposed policy 

provides for such required guidelines quite effectively. It is submitted if the policy was in 

effect there would be more clarity on the distinction between the role of a senior and junior 

practitioner and their position taking into account the BBBEE policy and the relevant 

categories, thus the policy should be initiated without any further delay. 

3.5.2 The policy and regulation of the insolvency industry 

3.5.2.1 Main features  

In the explanatory memorandum to the policy the need for statutory regulation of the 

insolvency profession is noted.205 According to the memorandum, draft legislation (The 

Insolvency Practitioners Bill) has been prepared for this, but it has been postponed until the 

policy for the appointment of insolvency practitioners is finalised.206 This Bill has not been 

                                                           
204IOL Business ‘Black liquidators oppose white choice’ Nov 3 2013 available at 

http://www.iol.co.za/business/companies/black-liquidators-oppose-white-choice-1.1601348 .  
205Policy submitted to NEDLAC (n 140) 24. 
206Ibid. 
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made publicly available. The memorandum notes that because regulation of the industry is 

urgent and statutory regulation cannot yet be implemented, temporary provision is made in 

the policy for the regulation of the industry.207 ‘Statutory regulation is the ideal, but for now 

the Policy requires professional affiliation in line with the existing and international 

practice.’208 This is done through the code of conduct contained in Schedule 1 of the policy, 

which practitioners must abide by in order to be on the Master’s lists.209 

According to the code of conduct: 

• Practitioners must at all times render and perform their services and conduct 

themselves in a competent, correct, professional, honourable and impartial manner.210 

• Practitioners may not engage in conduct which is dishonest or otherwise discreditable, 

prejudicial to the administration of justice, likely to diminish public confidence in 

practitioners as a profession or the administration of estates, or likely to bring 

practitioners as a profession into disrepute.211 

• Practitioners who in fact possess, or ought to possess, a particular level of knowledge 

or skill must employ that level of knowledge or skill in the provision of services.212 

• They may not undertake work requiring a certain expertise without possessing or 

being able to apply that expertise.213 

• They may not declare or create the impression that they have specific expertise which 

they do not have or undertake any task which they know or ought to know that they 

are not competent to deal with.214 

• They must also ensure that they have sufficient knowledge of the applicable law to 

fulfil all professional engagements.215 

• Practitioners may not, without lawful excuse, fail to make payment of monies to other 

parties within the time limits set out in legislation or, in the absence of such statutory 

                                                           
207Ibid. 
208Policy submitted to NEDLAC (n 140) 24. 
209Ibid. 
210Section 2 of the code of conduct. 
211Ibid. 
212 Code of conduct para 3.1.  
213 Code of conduct para 3.2. 
214Code of conduct para 3.3. 
215 Code of conduct para 3.4. 
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provision, fail to make payment within a reasonable time from the date that such 

monies become due and payable.216 

• They must observe the principles relating to good corporate governance as set out in 

the King III report.217 

• They may not, by means of misrepresentation, reward or benefit, or offer of any 

reward or benefit, whether directly or indirectly, induce or attempt to induce any 

person to vote for their appointment.218 

• Practitioners must promote and advance transformation and empowerment of 

legitimate andsustainable black-owned and female- owned practices and may not 

make themselves guilty of fronting or failure to report cases of fronting of which they 

are aware.219 

• Practitioners may not make a donation, contribution or payment in any form to a 

public official or public officer, which constitutes a bribe or is contrary to a directive 

by the Master or the Department of Justice and Constitutional Development.220 

• Practitioners may not engage in conduct involving dishonesty, fraud, deceit or 

misrepresentation, or knowingly make a materially false or misleading statement to 

stakeholders or others.221 

• Practitioners may not allow bias, conflict of interest or undue influence of others to 

affect their decisions or conduct.222 

• Practitioners must render and perform their services free from any improper influence 

or pressure and in an impartial and independent manner in the best interests of the 

general body of creditors of estates.223 

In terms of the policy the code of conduct will be enforced and administered by a council 

which will be constituted by the following:224 an official in the Department of Justice and 

Constitutional Development as chairperson - nominated in writing for that purpose by the 

Minister of Justice and Constitutional Development; and a representative nominated in 

writing by Abripsa and SARIPA. The council would also constitute of an attorney nominated 

                                                           
216 Code of conduct para 4.2. 
217 Code of conduct para 5.6. 
218 Code of conduct para 6.3. 
219 Code of conduct para 6.4. 
220 Code of conduct para 6.6. 
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222 Code of conduct para 7.3. 
223 Code of conduct para 7.3. 
224Code of conduct para 8.1 – 8.6 
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in writing by the LSSA, an accountant nominated in writing by SAICA. The chairperson 

may, after consultation with the Council, nominate one or more persons to form part of the 

council during a particular investigation and may appoint an attorney or an accountant, or 

both, to assist with any particular investigation. 

The powers of the council are contained in Annexure 1 to Schedule 1. The council must 

investigate complaints against practitioners, according to the procedure set out in the code 

and may issue a written reprimand, impose a fine and recommend to the Chief Master that the 

practitioner be removed from the Master’s lists if a practitioner has been found to contravene 

the code. Practitioners must comply with all orders, requirements and requests by the council 

or the chairperson or secretary of the council. Refusal or failure by a practitioner to comply 

with a direction to appear or produce anything constitutes unprofessional conduct. 

3.5.2.2 Comments 

In relation to the insolvency profession and regulation of insolvency practitioners, it has been 

suggested that the regulator should be involved in licensing, training and capacity building, 

disciplining and removal of insolvency practitioners from the profession. It has also been 

recommended that there be listed qualifications required in order to enter the profession. The 

code lists the required qualifications that a practitioner must have in order to have their name 

on the Master’s list and be appointed as provisional insolvency practitioner. The code also 

provides at length for the disciplining and removal of insolvency practitioners from the 

Master’s lists.  

However, it is submitted that the policy along with the code is only applicable to provisional 

insolvency practitioners that are appointed by the Master. The policy and code does not apply 

to final trustees or liquidators who are appointed by creditors. This means that the code 

cannot provide the regulation that the insolvency profession requires since the code does not 

circumvent all of the problems and criticisms of the insolvency profession. There is still an 

urgent need for legislation to be initiated to regulate both provisional and final insolvency 

practitioners. 

However, the code does provide for some form of regulation of provisional insolvency 

practitioners. Thus it is submitted that this policy needs to be tabled in parliament 

immediately, because the policy’s code of conduct would ensure that practitioners, who are 
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provisionally appointed by the Master, maintain a satisfactory standard of performance and 

skill. 

3.6 Conclusion 

The Master is the regulator of insolvency law. It is crucial that the Master’s office functions 

efficiently and meets the standards of what is required of a regulatory body. However, 

academics have noted that the Master has fallen short, in certain aspects, of what is expected 

of a regulatory body. 

Criticisms of the Master’s office include the lack of resources and institutional capacity, the 

lack of sufficient investigative powers and insufficient guidelines for the Master when 

applying their administrative discretion when appointing provisional insolvency practitioners. 

The lack regulation of the insolvency profession has also been criticised. It has been noted 

that the Master as regulator does not have the full authority to regulate the profession nor is 

there a statutory body or legislation regulating the profession. This lack of regulation has 

impacted on the performance of the insolvency industry. Some of the criticisms discussed 

include that there is no required qualifications in terms of the Insolvency Act for a person to 

act as a practitioner, inconsistency in training of insolvency practitioners and insufficient 

supervision and disciplinary control of practitioners. 

It has been recommended that more resources should be granted to the Master’s office. It has 

also been recommended that another body should take over the regulation of insolvency law. 

It has also been proposed that precise legislative guidelines be provided regarding the 

appointment of insolvency practitioners. Another suggestion was that the Minister must issue 

a formal policy on the appointment of insolvency practitioners. In relation to the insolvency 

profession, it was emphasised that statutory regulation of the profession is a necessity. It is 

submitted that it is vital that these comments and suggestions be considered in order for us to 

be able to achieve an improved regulatory system. 

The most recent development regarding the regulation of insolvency law in South Africa is 

the draft policy on the regulation of insolvency practitioners that has been submitted to 

NEDLAC in 2012. The policy intends to provide guidelines relating to the appointment of 

provisional insolvency practitioners. The policy provides criteria for the appointment of 

provisional insolvency practitioners that are in line with BBBEE requirements. It is submitted 
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that the policy provides sufficient guidelines to enable the Master to apply his administrative 

discretion properly when appointing provisional insolvency practitioners. 

The policy also includes a code of conduct that insolvency practitioners must adhere to in 

order to be placed on the Master’s list. The policy’s code of conduct has the potential to 

regulate provisional insolvency practitioners. However, the policy and its code of conduct 

only applies to the appointment of provisional practitioners. Thus, it is submitted that the 

code of conduct is inadequate to achieve the level of regulation of the industry that would 

conform to international standards. The enactment of legislation regulating both provisional 

and final insolvency practitioners would most likely achieve this. An Insolvency Practitioners 

Bill has been drafted but it has been suspended pending the initiation of the policy on the 

appointment of insolvency practitioners. It is submitted that the policy has the potential to 

provide temporary regulation of provisional insolvency practitioners until legislation is 

enacted. 

The policy is at a standstill, since nothing has been done further to initiate the policy. The 

effect of this is that the regulation of South African insolvency law is still in the same 

position as before the policy was drafted. The policy has the potential to circumvent the 

problems relating to the appointment of provisional insolvency practitioners, therefore it 

should be initiated without any further delay. 
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CHAPTER 4 RECENT COMPARATIVE DEVELOPMENTS  

4.1 General 

Issues relating to regulation of insolvency practitioners are not unique to South Africa. A 

number of foreign countries have developed, or are in the process of implementing, reform 

initiatives in an endeavour to improve the regulatory systems applicable in their jurisdictions. 

Interestingly, to some extent, a tendency, or a shift in thinking, is apparent, away from state 

regulation, towards self-regulation and co-regulation of insolvency practitioners.225 In this 

chapter, some recent developments in New Zealand, Australia and England and Wales will be 

sketched with a view to comparing them with initiatives intended for, and progress, or the 

lack of it, made in, South Africa. 

4.2 New Zealand 

The position in New Zealand has been criticised on the basis of there being insufficient 

regulation of insolvency practitioners.226 Insolvency practitioners do not have to obtain a 

licence to be an insolvency practitioner. Indeed, as recently highlighted, in order for a person 

to practice as an insolvency practitioner, he or she must be over the age of eighteen and not 

be mentally ill or bankrupt.227 In April 2010, the New Zealand Government introduced the 

Insolvency Practitioners Bill (the Bill) 228 which has generated much debate, mainly focusing 

on whether it would introduce sufficient regulation of insolvency practitioners in New 

Zealand or whether more is required. 

The Bill establishes the following regulatory regime: a public register for insolvency 

practitioners, a requirement that all insolvency practitioners must be registered and allows for 

the removal and disqualification of insolvency practitioners from appointments in certain 

circumstances.229 The Bill still does not lay down any qualification or experience 

requirements that a person must have in order to practice as an insolvency practitioner.230 The 

Bill also does not provide for a monitoring or inspection regime.231 

                                                           
225 See modes of regulation discussed at 2.1, 2.2 and 2.3, above. 
226 Insolvency Practitioners Bill 2010; available at http://www.parliament.nz/resource/0000160370.  
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The Bill has been through its second reading in parliament.232 Under the current version of 

the Bill (as reported back from the Commerce Select Committee in May 2011), insolvency 

practitioners will need to be registered on a register held by the Companies Office.233 In his 

second reading speech Hon Craig Foss the Minister of Commerce mentioned that further 

policy work had been done on the Bill and that a supplementary order paper had been 

introduced with further amendments that would better align the requirements for the different 

types of practitioners and elucidate the obligations of insolvency practitioners.234 

 The New Zealand Institute of Chartered Accountants (NZICA) and INSOL New Zealand 

(INSOLNZ)235 maintain that the Bill (as currently drafted) will not go far enough to ensure 

that insolvency practitioners have the necessary experience, competence and integrity. 

Accordingly, a joint proposal has been developed to enhance the self-regulation of insolvency 

specialists.NZICA and INSOLNZ petitioned for a ‘stronger’ Bill on the basis that the current 

Bill does not adequately regulate insolvency practitioners and it does not provide any 

guarantee that an insolvency practitioner is capable to practice or is a ‘fit and proper’ person 

to practice.236 According to NZICA and INSOLNZ it is essential that insolvency practitioners 

acquire a greater range of skills and expertise since insolvency practice in New Zealand has 

grown to be more complex and specialised.237 It has also been noted that, in comparison with 

international standards, New Zealand’s insolvency practitioners are under-regulated.238 

NZICA and INSOLNZ submit that further regulation of the insolvency profession would 

ensure that insolvency practitioners have the required skills and experience to perform their 

duties and ensure that the profession is appropriately regulated and administered providing 

the public and creditors with confidence in the system.239 

NZICA and INSOLNZ have proposed that the New Zealand insolvency industry should self-

regulate and that NZICA and INSOLNZ should be the industry bodies to do this.240 They 

                                                           
232Insolvency Practitioners Bill Second Reading [sitting date: 26 September 2013 Vol 693 page: 13820] 

www.parliament.nz . 
233Ibid. 
234Ibid. 
235INSOL International is a global association of professionals including accountants, lawyers, regulators, judges 

and academics who specialise in business turnaround and insolvency. The New Zealand member association, 

INSOL New Zealand (INSOL), operates as an affiliate group to NZICA’s Insolvency Special Interest Group. 
236Insolvency practitioner regulation consultation document 17 June 2013 www.insol.org.nz/, hereafter 

referred to as ‘the consultation document’. 
237Ibid. 
238Ibid. 
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propose a self-regulatory system in which every insolvency practitioner (whether a member 

of NZICA or INSOLNZ or not) must hold an insolvency practitioner licence before they 

accept assignment as the insolvency practitioner of an insolvent estate.241 Only once the 

relevant criteria listed by NZICA are met, will it (NZICA) grant the insolvency practitioner a 

licence.242 Those practitioners issued with a licence who are not full members of NZICA or 

not otherwise admitted as non-member partners, such as INSOL members, must comply (as a 

condition to being licenced) with NZICA’s code of ethics, disciplinary processes, practice 

review requirements and engagement standards.243 NZICA has also set down specified 

criteria for its own members to meet in order for them to obtain a licence.244 There are also 

specified criteria for an INSOL member who is not an NZICA member to meet in order to 

obtain a licence.245 After issuing licences, once the necessary requirements are met, NZICA 

will maintain a database of licenced insolvency practitioners.246 

INSOLNZ and NZICA received submissions on the joint proposal where twelve submissions 

of fifteen supported the proposal.247  INSOLNZ and NZICA have considered the submissions 

and other feedback and have noted that no further consultation is required.248 INSOLNZ and 

NZICA now intend to work towards finalising the proposal.249 

4.3 Australia 

The Australian insolvency profession is regulated by the state. Australia’s individual 

bankruptcy and corporate insolvency is regulated and administered by two separate state 

divisions. Bankruptcy policy is administered by the Attorney-General’s Department and its 

practice by the profession is regulated by the Insolvency and Trustee Service Australia 

(ITSA).250 Corporate insolvencypolicy is administered by the Treasury and the practice of 
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247Summary of and response to submission on NZICA’s and INSOL’s proposed insolvency self-regulation 9 
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corporate insolvency islargely regulated by the Australian Securities and Investment 

Commission (ASIC). Both ASIC and ITSA are government agencies.251 

ITSA registers trustees in relation to bankruptcy andalso licenses debt agreement 

administrators.252A trustee is then regulated by ITSA and is subject to regulation 

anddiscipline processes under the Bankruptcy Act.253  In order for a practitioner to be able to 

be appointed as a liquidator, administrator or receiver, they must be licensed by ASIC as a 

‘registered liquidator’ or ‘official liquidator’.254Corporate insolvency practitioners 

(liquidators, administrators, receivers) are registered and regulated by ASIC and are 

disciplined by processes under the Corporations Act.255An insolvency practitioner may be a 

person registered by ITSA as a trusteein bankruptcy and at the same time be registered by 

ASIC as a registeredliquidator. The Insolvency Law Reform Bill 2013 is the most recent 

development in Australian bankruptcy law. The Bill aims to improve insolvency practitioner 

professionalism, competency, communication and transparency as well as the efficiency of 

insolvency administration in Australia.256 

Recently, professional associations have laid down standards of conduct as well as codes of 

conduct by which their members must abide.257 Membership of these associations is 

voluntary making the code binding on its members only.258 The Accounting Professional 

Ethical Standards Board (APESB) and the Insolvency Practitioners Association (IPA) are 

examples of associations which have laid down codes in Australia. Most insolvency 

practitioners are members of at least one of the professional associations, binding them to an 

enforceable code of conduct. However, it is still possible for insolvency practitioners to 

become registered liquidators through licensing by ASIC even though they are not members 

of any professional association.259 Brown and Symes have stated that‘this is unacceptable, 
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and contrary tointernational best practice, that such people could in theory be licensed 

without being bound by anyenforceable code of conduct.’260 

An advantage of professional bodies laying down codes is that they serve as a standard of 

conduct in disciplinary proceedings.261 They serve as a guide for action in a specific case and 

they demonstrate the profession’s commitment to integrity and public service.262 The 

Insolvency Practitioners Association of Australia (ISA) has been working together with ASIC 

to improve insolvency practitioner standards, and have introduced the Code of Professional 

Practice (The IPA code),263 the latest edition being the third edition which is effective from 

the 1 January 2014 264 The IPA code is well accepted by the insolvency profession, the 

regulators of insolvency law as well as the Courts.265 

The primary purposes of the IPA code is to go beyond what is stated in legislation, 

regulations and judicial pronouncements by: setting standards of conduct for insolvency 

professionals; informing and educating IPA members as to the standards of conduct required 

of them in the discharge of their professional responsibilities; and providing a reference for 

stakeholders and disciplinary bodies against which they can gauge the conduct of IPA 

members.266 It is anticipated that the IPA code will assist regulators, courts and tribunals in 

their understanding of proper professional standards and acceptable insolvency practice.267  

However, the IPA code is subject to the law and remains subject to the views of the courts 

which are not obliged to accept or follow its requirements or guidance.268 

In his keynote address at the Australian IPA National Conference, in 2013, the chairman of 

ASIC, Greg Medcraft, noted the importance of self-regulation of the insolvency profession by 

stating that industry and professional bodies also play a role in the regulation of the 

insolvency profession and that ASIC cannot be relied on solely to regulate the insolvency 

sector.269 He noted that industry standards complement legislation, provide guidance on how 

to comply with the law and extend further the standards set by legislation.270 He submitted 

                                                           
260 Ibid. 
261 Dal Pont G ‘What are Rules of Professional Conduct for?’ New Zealand Law Journal 1996 254. 
262 Dal Pont G 1996 (n 261). 
263Ibid 
264IPA Code of Professional Practice for Insolvency Practitioners Third edition (the IPA code). 
265Ibid. 
266Ibid at 1. 
267IPA code (n 264) at 2. 
268IPA code (n 264) at 2. 
269Keynote address by Greg Medcraft, the chairman of ASIC (n 256). 
270Ibid. 
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that if self-regulating bodies do not efficiently regulate the profession, the state will step in 

and impose legislative reform which could lead to the possibility of the state ‘over-regulating 

the sector’.271 He acknowledged the importance of the IPA code in the Australian insolvency 

profession and applauded the IPA for their willingness to continually improve the IPA 

code.272 

Brown and Symes commented on the co-operation, in Australia, between the relevant state 

regulatory body and self-regulatory body, illustrating instances where the IPA code was 

recognised by ASIC and considered by the courts in their decisions.273 However, they have 

noted that there are certain aspects of the IPA code that need to be improved, such as the 

IPA’s disciplinary, enforcement and complaints procedures.274 The authors criticise the lack 

of formal recognition of the IPA code and they suggest that Australia should shift to a co-

regulatory system.275 According to them, this would result in formal recognition of industry 

codes and would rectify the voluntary nature of member association, ensuring that all 

insolvency practitioners belong to a professional association and are bound by its thereof.276 

The authors are of the view that, subject to the need for an improvement in the enforcement 

mechanisms for the codes, the IPA and APESB can be used as a basis for a co-regulatory 

approach in Australian insolvency law.277 They anticipate that a co-regulatory model might 

lead to a more effective regulatory system with closer scrutiny and enforcement 

mechanisms.278 

4.4 England and Wales 

In England and Wales, the supervision and authorisation (regulation) of insolvency 

practitioners (trustees and liquidators) is undertaken by a government agency, the Insolvency 

Service acting on behalf of the Secretary of State for Business Innovation and Skills (BIS), 

under statutory powers granted by the Insolvency Act 1986, or by one of seven recognised 

professional accountancy, legal or insolvency practitioners’ bodies under delegated functions 

                                                           
271Ibid.  
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considered the IPA code. 
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within the framework of the legislation and memoranda of understanding.279 Thus, inEngland 

and Wales, there is a state body and a non-state body regulating the profession.  

These seven professional bodies are responsible for regulation of insolvency practitioners 

based on terms agreed upon in memoranda of understanding between them and the Secretary 

of State.280 The powers conferred on the professional bodies cover: setting comparable 

standards between the bodies for education and experience; monitoring; investigating 

complaints; and discipline. The bodies report to the Insolvency Service on the proper 

discharge of their delegated functions and they are subject to monitoring by it.281 Calitz 

appropriately identifies this regulatory scheme as being one of ‘government-monitored self-

regulation’.282 It is submitted that it would also be appropriate to regard it, in essence, as a co-

regulatory system.283 

In terms of the Insolvency Act 1986, it is a criminal offence (punishable by imprisonment or 

a fine) for an individual or company to act as an insolvency practitioner if they are not 

qualified to do so.284 If a person wants to act as an insolvency practitioner, they must acquire 

a license authorising them to act as an insolvency practitioner either by being a member of 

one of the recognised professional bodies or by making an application to the Secretary of 

State.285 The Secretary of State will grant a licence to the applicant once the similar eligibility 

criteria, by the recognised professional bodies, are met.286 These criteria relate to fitness and 

propriety as well as education and training.287   

The English system, as it stands, is not a traditional co-regulatory system because the state is 

not involved only in the oversight of the regulation by the professional bodies. The Secretary 

of State is responsible for supervising the regulation by professional bodies and also regulates 

insolvency practitioners. The position, therefore, is that, under the existing regulations, some 

                                                           
279 In terms of ss 391 and 393 of the Insolvency Act of 1986 (hereafter referred to as Insolvency Act 1986).  
280Calitz 2008(n 148) 365. 
281Ibid. 
282Calitz 2008 (n 148) 363. 
283See 2.4, above. 
284In terms of s 389 (1) of the Insolvency Act 1986.  
285In terms of s 388 of the Insolvency Act 1986. 
286In terms of s 396-398 of the Insolvency Act 1986. 
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insolvency practitioners are directly regulated by the Secretary of State for Business 

Innovation and Skills (BIS) and others are regulated by the listed professional associations.288 

This has been criticised for creating a conflict of interest because the government is also the 

oversight regulator. Another problem is that the Secretary of State cannot impose fines or 

sanctions against insolvency practitioners for non-compliance but may only remove the 

practitioner’s licence. On the other hand, the professional associations can impose sanctions, 

including monetary fines, as well as restrictions on the type of work that the insolvency 

practitioner can continue to carry out. This led the government to include authorisation of 

insolvency practitioners in clause 9 of the draft Deregulation Bill, published by parliament in 

July 2013.289 

In terms of the Draft Deregulation Bill, the Secretary of State will no longer be involved in 

the licensing and regulation of insolvency practitioners. Insolvency practitioners, who are 

currently regulated by the Secretary of State, will be regulated by one of the seven 

professional bodies that are involved in the regulation of insolvency practitioners. It has been 

noted that transferring regulatory powers from the state to the professional bodies would 

simplify the current regulatory framework and remove the conflict of interest mentioned 

above.  It will also ensure that equal sanctions are imposed on all insolvency practitioners 

who have failed to comply with the standards required. The Minister of Business, Innovation 

and Skills, Jo Swinson, has stated that transferring the state’s power to regulate insolvency 

practitioners to professional associations will provide ‘greater clarity and consistency to the 

regulatory regime’. She also noted that the result of this would be that the state could now 

focus on its role of overseeing the regulation of the insolvency profession.290 

The process is ongoing, however, as, in its latest report, issued on 19 December 2013, the 

parliamentary Joint Committee on the Draft Deregulation Bill recommended that clause 9 

should be the subject of further consultation with all relevant stakeholders.291 

                                                           
288‘New measures to streamline insolvency regulation announced’ 01 July 2013 available at 

http://insolvency.presscentre.com/Press-Releases.New-measures-to-streamline-insolvency-regulation-
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289Draft Deregulation Bill July 2013 at 3 available on www.parliament,uk.business/committees/committees-a-

z/joint-selection/draft. The intention behind this Bill is mainly to save costs by reducing unnecessary state 

regulation in a number of government related spheres of activity. 
290Ibid. 
291See the report of the Joint Committee on the Draft Deregulation Bill at 

http://www.publications.parliament.uk/pa/jt201314/jtselect/jtdraftdereg/101/101.pdf; accessed 22 January 

2014. The main reason for this was the provision, in the draft Bill, for insolvency practitioners to be able to 
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4.5 Comments 

Like South Africa, New Zealand has a state regulated system. As noted, there is no legislation 

in South Africa that regulates insolvency practitioners. Academics have emphasised the need 

for such legislation. However, in South Africa, the Insolvency Practitioners Bill has been 

postponed pending the finalisation of the insolvency practitioners’ policy. New Zealand, on 

the other hand, has made attempts to initiate legislation (in the form of the Insolvency 

Practitioners Bill) to regulate the insolvency profession. 

As in South Africa, New Zealand does notspecify qualifications that a person must have to be 

an insolvency practitioner. The New Zealand Insolvency Practitioners has been criticised for 

its failure to provide adequate regulation, the result of this is that attempts have been made to 

improve the Bill to strengthen the regulation of the profession. Suggestions and proposals 

have also been made by professional bodies (NZICA and INSOLNZ) for a self-regulatory 

system. As mentioned earlier, these proposals have been supported thus indicating that New 

Zealand would adopt a self-regulatory system. However, INSOLNZ and NZICA should 

reconsider their proposal suggesting that New Zealand adopt a licensing system, taking into 

account the recent developments made in the UK where licensing as a requirement to practice 

as an insolvency practitioner has been removed. 

It is submitted that South Africa should take into account the lessons learnt and the 

developments made in New Zealand. It is imperative that the South African government 

firstly initiate legislation to regulate insolvency practitioners and secondly encourage industry 

bodies to self-regulate the insolvency profession. The Australian state body ASIC has 

adopted this mechanism of encouraging and supporting insolvency bodies to regulate the 

profession.   

As mentioned above the chairman of ASIC has warned of the possibility of the state over-

regulating the profession if insolvency bodies do not self-regulate the profession 

themselves.292 It is submitted that this warning should also apply to South Africa and New 

Zealand. Consideration of this warning leads to the conclusion that state regulation of 

insolvency practitioners would be insufficient and there is a need for the industry to 

supplement state regulation of the profession in order to achieve and enhanced regulatory 

                                                                                                                                                                                     
register as a corporate insolvency practitioner only, or a personal insolvency practitioner only; see paras 210-4 

of the report. 
292Refer to 4.3. 
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system. After considering the main disadvantage of state regulation (i.e. that it is less flexible 

and responsive to change), it is submitted that there is a need for a self-regulatory or co-

regulatory system to complement state regulation of the insolvency profession. 

It is submitted that the combination of state regulation and the regulation provided by the 

Australian insolvency bodies provides satisfactory regulation of the insolvency profession. 

However, as mentioned earlier there have been some set-backs in the Australian self-

regulatory system. The main disadvantage being that the codes are not binding on persons 

who are not members of the insolvency body. The result of this led to suggestions that 

Australia adopt a co-regulatory system, which would ensure that the codes are binding on 

every insolvency practitioner. England and Wales has a co-regulatory system in place that 

requires that every insolvency practitioner be a member of one of the professional 

associations and thus be bound by a code of conduct. 

It is apparent from the illustration of the regulatory system in England and Wales (after its 

most recent developments) that co-regulation satisfies the criteria as regards what is expected 

of a regulatory system. It is submitted that Australia should adopt a co-regulatory system to 

ensure formal recognition of the regulation of the professional bodies. However, the 

Australian licensing system would also have to be reconsidered and removed, lest a conflict 

of interest similar to the system in England and Wales should arise. It is submitted that the 

system in England and Wales, once the Draft Deregulation Bill is enacted, would be the most 

suitable co-regulatory model to follow. 

It is submitted that if, in the near future,South Africa or New Zealand were to adopt a self-

regulatory system, which, it is submitted,would be a step in the right direction, it is most 

likely that after some time they too would feel the need to shift to a co-regulatory system.  

4.6 Conclusion  

The lack of regulation of insolvency practitioners has been a problem in many foreign 

jurisdictions. In the jurisdictions considered above, there is an apparent tendency to adopt, or 

to move towards adopting, systems of self-regulation or co-regulation of insolvency 

practitioners. Adopting these alternate forms of regulation has been perceived as improving 

the overall regulation of insolvency practitioners in these jurisdictions. 

New Zealand’s state regulatory system has been criticised even after the recent introduction 

of the 2013 Insolvency Law Reform Bill. It has been noted that the regulation of insolvency 
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practitioners is insufficient and that there are many gaps which the legislation leaves unfilled. 

It has been suggested that a self-regulating professional body would be most suitable to fill in 

the gaps and complement the legislation.  

The Australian insolvency profession is regulated by the state and professional associations 

(such as the IPA) have initiated codes of conduct further regulating the profession. Only 

members of the association are bound by the codes, thereby illustrating the disadvantage of 

the codes being unenforceable against all insolvency practitioners because they are applicable 

only to members. One of the two Australian regulating state bodies, ASIC, has welcomed the 

code that has been initiated by the IPA and expresses its support of IPA’s attempts to assist in 

the regulation of insolvency practitioners. The aim of the IPA code is to fill the gaps that the 

legislation regulating the profession has left out, mainly focusing on providing standards of 

conduct for insolvency professionals.  

One of the main criticisms of this system that have been noted by academics is that the codes 

initiated by the voluntary associations are not formally recognised. Although the IPA code 

has been approved by ASIC it is not formally recognised, which denotes that practitioners 

who do not wish to be bound by the code can terminate their membership with the association 

(if they are a current member) or refrain from being a member of the association. They will 

still be able to obtain or maintain a licence from ASIC allowing them to practice as a 

practitioner. The result of the lack of formal recognition of the code is also that the IPA and 

other voluntary associations are not accountable to anyone but their members, and such 

accountability is not necessarily through democratic channels. This has led academics to the 

suggestion that Australia should adopt a co-regulatory model to ensure formal recognition of 

the regulation of the professional bodies. 

The Insolvency Act 1986, in conjunction with memoranda of understanding, as will the draft 

Deregulation Bill, once it is enacted, requires all insolvency practitioners to be a member of 

one of the seven listed professional associations. The state may also lay down what is 

expected of the professional association in terms of regulation of insolvency practitioners and 

lay down criteria of who should be eligible to practice as an insolvency practitioner. It also 

sets out requirements that the professional body must comply with in order to be able to 

regulate the profession.  

South Africa and New Zealand have in place a state regulatory system that regulates 

insolvency practitioners. There is a need for an improved regulatory system in both 
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jurisdictions. However New Zealand in comparison to South Africa has made attempts to 

improve its regulatory system by initiating legislation to regulate the profession and 

considering self-regulation of the profession. 

It is submitted that regardless of the noted disadvantages of a self-regulatory system, New 

Zealand and South Africa should in fact adopt this form of regulation as suggested and 

perhaps, at a later stage, shift to a co-regulatory system. The purpose of this is to ensure that 

the relevant professional associations initiates a code, enforcement mechanism and 

monitoring system that is worthy of being formally recognised by the state. This is to ensure 

that the professional association implements a proper regulatory system and is capable of 

assisting in the regulation of the profession.  

It is submitted that the co-regulatory system ‘ticks all the boxes’ in terms of what is expected 

of a regulatory system. If Australia, in the near future, intends to adopt a co-regulatory 

system, the Australian licensing system would also have to be reconsidered and removed lest  

a conflict of interest similar to that in England and Wales should arise. It is submitted that the 

system in England and Wales, once the Bill is enacted, would be the most suitable co-

regulatory model to follow.  
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CHAPTER 5 CONCLUSION 

5.1 State regulation of insolvency law in South Africa 

In any legal system, it is crucial to the entire insolvency system that the insolvency regulatory 

body functions properly. With this in mind, various organisations, such as the World Bank, 

for example, have set out certain minimum standards to be expected of a regulatory body.293 

Published academic research reflects that the operations of the regulatory body of insolvency 

law in South Africa, the Master, do not meet the minimum standard and proposals that have 

been made for the reform of the system of regulation of insolvency law. However, despite the 

apparent urgency for reform, none of these proposals have been implemented as yet. Thus, no 

progress has been made.  

The Master, as regulator of South Africa’s insolvency law, has many powers and duties 

granted in terms of the Insolvency Act emphasising the crucial role that the Master has to 

play in insolvency law.294 The Master has a constitutional duty to ensure that ‘an efficient, 

equitable and ethical public administration is provided which respects fundamental rights and 

is accountable to the broader public.’295 Academics have found that the objectives and 

outcomes of the regulation of insolvency law are not in line with the Constitution and the 

values and principles it enshrines.296 

Criticisms of the Master’s office include the lack of resources and institutional capacity, the 

lack of sufficient investigative powers and insufficient guidelines for the Master when 

applying their administrative discretion when appointing provisional insolvency 

practitioners.297 However, nothing significant has been done to improve the lack of resources 

and institutional capacity of the Master’s office, nor has there been an endeavour to increase 

the investigative powers of the Master. It is submitted that failure to take into account these 

criticisms is a major setback for the reform of South African insolvency law.  

The lack of regulation of insolvency practitioners in South Africa has also been criticised. 

This lack of regulation has a negative impact on the performance of the insolvency 

industry.298 The Master does not have the full authority to regulate the profession nor is there 

                                                           
293See 1.1 and 3.3.1.  
294See 3.2. 
295Section 195 of the Constitution of the Republic of South Africa, 1996. 
296See 3.3.1 for a further discussion of the Master’s constitutional duties. 
297 See Chapter 3.3.2 for a comprehensive discussion of the criticisms of the Master laid down by academics.   
298 See chapter 3.3.3.2 for a discussion of the regulation of insolvency practitioners in South Africa. 
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a statutory body or legislation regulating the profession. Frequent criticisms made by 

academics include that: there are no required qualifications, in terms of the Insolvency Act, 

for a person to act as a practitioner; inconsistency in training of insolvency practitioners; and 

insufficient supervision and disciplinary control of practitioners. 

Academics have also made recommendations to improve the regulation of insolvency law in 

South Africa.299 Suggestions have been made that more resources should be granted to the 

Master’s office and there has been consideration of a different body taking over the 

regulation of insolvency law in South Africa. It has been proposed that precise legislative 

guidelines should be provided regarding the appointment of insolvency practitioners. It has 

also been suggested that the Minister issue a formal policy on the appointment of insolvency 

practitioners. A common recommendation has been that statutory regulation of the profession 

is a necessity. It is essential that these comments and suggestions be considered in order to 

achieve an improved regulatory system. 

However, some developments have taken place in South Africa with respect to the regulation 

of insolvency law.300 The most recent one is that adraft policy on the regulation of insolvency 

practitioners was submitted to NEDLAC in 2012. The policy aims to provide guidelines 

relating to the appointment of provisional insolvency practitioners. The policy provides 

criteria, for the appointment of provisional insolvency practitioners, that are in line with 

BBBEE requirements. The policy requires that persons must satisfy certain criteria before 

being appointed as a provisional insolvency practitioner of an insolvent estate. The policy 

also provides for the manner in which the Master’s list may be arranged. It is submitted that 

the draft policy provides sufficient guidelines to enable the Master to apply his administrative 

discretion properly when appointing provisional insolvency practitioners. 

The draft policy also contains a code of conduct that insolvency practitioners must adhere to 

so that they may be placed on the Master’s list. Some of the requirements in terms of the code 

are that practitioners must conduct themselves in a professional, honourable, impartial 

manner, may not engage in dishonest and fraudulent conduct and must possess the required 

skill and knowledge of an insolvency practitioner. The policy creates a council that will 

enforce and administer the code of conduct. This council will have the authority to issue a 

                                                           
299Refer to chapter 3.4 for a discussion of the recommendations made by academics. 
300A discussion of these recent developments is contained in chapter 3.5. 
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written reprimand or impose a fine or to recommend that a practitioner be removed from the 

Master’s list if he or she  contravenes the code.  

It is important to note that the policy and its code of conduct only apply to the appointment of 

provisional practitioners. Thus the code of conduct is inadequate to achieve the level of 

regulation of the industry that would conform to international standards. The enactment of 

legislation regulating both provisional and final insolvency practitioners would most likely 

achieve this. An Insolvency Practitioners Bill has been drafted but it has been suspended 

pending the initiation of the policy on the appointment of insolvency practitioners. The policy 

therefore holds the potential to provide temporary regulation of provisional insolvency 

practitioners until legislation is enacted. However, as things stand, nothing further has been 

done to implement the proposed policy It is submitted that the new policy  should be 

implemented in South Africa without any further delay. 

5.2 Regulatory systems in foreign jurisdictions  

The lack of regulation of insolvency practitioners has been a problem in many foreign 

jurisdictions. As seen above, in some foreign jurisdictions, there is an apparent tendency to 

adopt, or to move towards adopting, systems of self-regulation or co-regulation of insolvency 

practitioners.301 Adopting these alternate forms of regulation has been perceived as improving 

the overall regulation of insolvency practitioners in these jurisdictions. 

New Zealand’s state regulatory system has been criticised even though the Insolvency Law 

Reform Bill of 2013 has recently been introduced.302 The regulation of insolvency 

practitioners in New Zealand is evidently insufficient and there are many gaps which the 

legislation leaves unfilled. It has been suggested that a self-regulating professional body 

would be most suitable to fill the lacunae and complement the legislation.  

The Australian insolvency profession is regulated by the state. Professional associations (such 

as the IPA) have initiated codes of conduct supplementing the regulation of the profession.303 

Only members of the association are bound by the codes and this has proved to be a 

disadvantage since the codes are therefore unenforceable against insolvency practitioners 

who are not members. One of the two Australian regulating state bodies, ASIC, has supported 

                                                           
301Refer to chapter 2 for an explanation of the concepts self-regulation and co-regulation. 
302See 4.2 for a discussion of the regulation of insolvency law in New Zealand. 
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the code that has been initiated by the IPA, expressing its support for IPA’s attempts to assist 

in the regulation of insolvency practitioners.  

Academics have taken note that the codes initiated by the voluntary associations are not 

formally recognised. Although the IPA code has been approved by ASIC it is not formally 

recognised, which denotes that practitioners who do not wish to be bound by the code can 

terminate their membership with the association (if they are a current member) or refrain 

from being a member of the association. They will still be able to obtain or maintain a licence 

from ASIC allowing them to practice as a practitioner. The result of this is that the IPA and 

other voluntary associations are not accountable to anyone but their members. This has 

prompted academics to suggest that Australia should implement a co-regulatory model to 

ensure formal recognition of the regulation of the professional bodies. 

The Insolvency Act of England and Wales and, once it is enacted, the draft Deregulation Bill 

requires all insolvency practitioners to be a member of one of the seven listed professional 

associations.304 The state may also lay down what is expected of the professional association 

in terms of regulation of insolvency practitioners and lay down criteria of who should be 

eligible to practice as an insolvency practitioner. It also sets out requirements that the 

professional body must comply with in order to be able to regulate the profession.  

5.3 A comparison of insolvency regulatory systems in foreign jurisdictions and South 

Africa’s regulatory system 

South Africa and New Zealand have in place a state regulatory system that regulates 

insolvency practitioners. There is a requirement for an improved regulatory system in both 

jurisdictions. However, New Zealand, in contrast to South Africa, has made attempts to 

improve its regulatory system by initiating draft legislation to regulate the profession and by 

considering self-regulation of the profession. 

Australia’s insolvency profession is self-regulated. However, propositions have been made 

for the profession to be co-regulated. In England and Wales, insolvency practitioners are co-

regulated. It is submitted that if Australia were to adopt a co-regulatory system, its licensing 

system would also have to be reconsidered, and possibly even be removed, to avoid a conflict 

of interest, similar to that which arose in England and Wales.  The system in England and 
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Wales, if the Bill were to enacted, would be the most apposite co-regulatory model to 

follow.305 

5.4 Concluding remarks 

It is submitted that state regulation of insolvency practitioners on its own is inadequate to 

regulate the insolvency profession, regardless whether a self-regulatory system or a co-

regulatory system is adopted. There is a vital need for insolvency professional bodies to assist 

in the regulation of practitioners. It is evident that developments in foreign jurisdictions, in 

this regard, have been more advanced than those in South Africa. It is submitted that, in this 

country, the state has failed to fulfil its constitutional duties to protect societal interests and 

that the position is also out of step with foreign jurisdictions. The outcome of the lack of 

progress and development is that we are still encountering the same problems and set-backs 

in our regulatory system which were noted by academics some time back. 

In the circumstances, the existing divide between the position in South Africa and that in 

foreign jurisdictions is widening and it is submitted that this emphasises the urgency with 

which South Africa needs to address the reform of its insolvency regulatory system. 

                                                           
305 See 4.5 for the comparisons drawn between the regulation in foreign jurisdictions and the regulation in 

South Africa. 
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